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PREFACE. 


This  volame  of  digest  includes  the  second  fifteen  of  the  series 
of  English  Reports,  edited  by  Nathaniel  C.  Moak,  Esq.  As  in  the 
digest  of  the  preceding  volumes,  the  labor  of  the  subscriber  has 
been  confined  chiefly  to  the  arrangement  of  the  legal  principles 
deduced  from  the  cases  by  the  original  reporters  under  their  proper 
topical  divisions  and  sub-divisions,  the  prefixing  of  catch-words, 
and  the  adding  of  the  usual  tables  and  index. 

The  cases  have,  however,  all  been  carefully  read  with  a  view  to 
supply  any  possible  omissions  in  the  head  notes.  The  arrangement 
of  subjects  is  the  same  as  in  the  most  approved  American  digests. 

The  digest  by  Mr.  Moak  of  the  notes  and  references  to  treatises 
and  English  and  American  cases  selected  and  inserted  by  him  in 
the  volumes  of  reports,  which  immediately  succeeds  this  digest 
of  those  reports,  forms  a  most  valuable  and  important  part  of 
this  work. 

The  following  table  shows  where  in  the  whole  thirty  volumes  of 
this  series  of  reports  the  portions  selected  from  each  of  the  original 
English  volumes  may  be  found  : 
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With  this  brief  expUnation  of  the  plan  of  the  work  and  of  his 
instrumentality  in  its  preparation,  the  subscriber  commends  it  to 
the  candid  consideration  of  those  for  whose  use  it  was  prepared. 

JAMES  SIMMOKS. 
Qbnkya.  Wm.,  Jvn«  1888. 
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AbboU  V,  MiddleUm,  7  H.  L.  Cas.  89.     Construction  of  will.    Followed,  Bath- 

urat  V.  Errington,  20  Eng.  203. 
Aherde^n  UnhersUy  v.  Aberdeen  Town  Council,  Sootcb  Cases,  4th  series,  vol.  8, 

p.  1067.     Modified,  Aberdeen  Town  Council  ▼.  Aberdeen  University^  20 

Eng.  111. 

Aaronaon,  Matter  of,  7  Chy.  Div.  718.      Liquidation.    Distinguished,  Matter 
of  Hope,  2%  Eng.  205. 

Aeton  y.  WoodgaU,  2  Myl.  &  E.  492.    Trust  for  creditors.    Followed,  Johns  v. 
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AiUm  y.  Stephens,  2  Ct.  Sees.  Cas.,  4th  series,  470.     Affirmed,  8.  C,  16  Eng.  112. 
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Albion  Steel,  etc..  Matter  of,  7  Chy.  Div.  547.    Bankruptcy.    Explained,  Matter 
of  Printing,  etc.,  Co.,  25  Eng.  459. 

Alexander  v.  Alexander,  2  Ves.  Sen.  640.     Power  of  appointment.    Considered, 
Matt&r  ofKerr^s  Trusts,  20  Eng.  778. 
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Followed,  Meluish  v,  Milton,  17  Eng.  771. 

AHhusen  ▼.  WhitteU,  L.  R.,  4  £q.  295.     Accounting.     Applied  to  real  estate, 
Marshall  v.  Crowther,  16  Eng.  726. 

AUsopp  v.  Day,  7  H.  &  N.  457.     Chattel  mortgage.     Distinguished,  Matter  of 

Cooper,  26  Eng.  719.     Matter  of  OdeU,  Id.  523. 
Amosv.  Chadwick,  26  Eng.  243.     Stay  until  trial  of  test  action.     Followed, 
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Anderson  v.  Morice,  11  Eng.  252.    Reversed,  and  S.  C,  14  Eng.  455.    Affirmed, 

8.  a,  18  Eng.  1. 


Xii  CASES  CRITICISED. 

And/resi^s  Case,  25  Eog.  174.    Allotment  of  shares.    Distii^piished,  WhUe^i  Case, 
27  Eng.  229. 

Anglo-Italian  Bank  v.  DavUs,  26  Eng.  108.  Explained  and  followed,  Bryant 
V.  BvU,  Id.,  591. 

A'nguB,  etc.,  v.  Bolton,  28  Eng.  80,    Reversed,  8,  C,  Id.  706. 

-4nna?Miafo,  The,  21  Eng.  695.    Affirmed,  Id.  604. 

Arhouin,  Matter  of,  1  De  G.  Bankr.  859.  Bankruptcy.  Explained,  Matter  of 
Hayman,  25  Eng.  87. 

Armstrong  v.  Stokes,  8  Eng.  217.     Sale  to  agent  of  undisclosed  principal.    Dis- 
cussed, Iroine  v.  Wateon,  29  Eng.  871. 
Ashley  v.  ^«A%,  15  Eng.  720.    Affirmed,  8,  C,  21  Eng.  698. 

Ashton  V.  Langdale,  4  De  G.  &  Sm.  402.  Debenture  stock,  nature  of.  Over- 
ruled, Attre  V.  Bcttoe,  26  Eng.  153. 

AshfJDorth  v.  Outram,  22  Eng.  550.     Reversed,  8,  (7.,  26  Id.  265. 

Atkmson  v.  Newcastle  Waterworks  Co.,  L.  R.,  6  Exch.  404.  Reversed,  8,  0,, 
21  Eng.  541. 

Attorney-General  v.  Corporation  of  Wigan,  Kay,  268.  5  D.  M.  &  G.  52.  Mu- 
nicipal corporation  may  incur  expense  Considered,  Attorney- General  ▼. 
Mayor  of  Brecon,  26  Eng.  626. 

V.  Gh'eat  NortTiem  By.  Co:,  1  Dr.  &  Sm.  154.    Ultra  vires.     Discussed, 

Attorney- General  v.  Great  Eastern  By.  Co.,  27  Eng.  678. 
V.  London  <fe  N.  W.  By.  Co.,  5  Exch.  Div.  247.    Affirmed,  8.  a,  29 


Eng.  572. 

—  V.  Tomline,  22  Eng.  449.    8.  C.,2S  Eng.  645. 


Attwater,  Ex  parte,  21  Eng.  768.  Bill  of  sale,  validity  of.  FoUowed,  Ex  parte 
Payne,  27  Eng.  761. 

Atwood  V.  Emery,  1  C.  B.  (N.S.),  110.  Construction  of  contract.  DiscuBsed^ 
Hydraulic  Eng.  Co.  v.  McHaffie,  29  Eng.  102. 

V.  SeUar,  28  Eng.  794.    Affirmed,  8.  C,  29  Eng.  298. 

Auckland  v.  Westminster,  L.  R.,  7  Chy.  597.  Restraint  of  official  acts.  Dis- 
cussed, Kerr  v.  Corporation  of  Preston,  23  Eng.  86. 

Australian  Direct  Steam  Nav.  Co.,  Matter  of,  t8  EJng.  828.  Jurisdiction  against 
company  winding  up.  Followed,  Matter  of  Bio  G^'ande  do  8til  Steamship 
Co.,  22  Eng.  86. 

Babcock  v.  Lawson,  28  Eng.  831.    Affirmed,  8.  C,  29  Eng.  296. 

Backhouse  v.  Bonomi,  9  H.  L.  Cas.  508.  Damages,  prospective,  when  recoyer- 
able.     Considered,  La/mb  v.  Walker,  28  Eng.  382. 

Badger  v.  Gregory,  L.  R.,  8  Eq.  78.  Construction  of  will.  Followed,  Wake  v. 
Verah,  16  Eng.  781. 

Bagg  v.  Mayor,  etc.,  19  L.  C.  Jur.  136.  Indemnity  for  expropriation.  Ap- 
proved, Morrison  v.  Mayor,  etc.,  of  Montreal,  24  Eng.  95. 

Bdhia,  etc..  Matter  of,  L.  R.,  3  Q.  B.  583.  Bona  fide  purchasers,  rights  of. 
Discussed,  Anglo-Am.  Telg.  Co.  v.  Spurling,  29  Eng.  253. 


CASES  CRITICISED.  xiii 

Bailey  y.  Bdberton,  Scotch  Cases,  4th  series,  vol.  4,  p.  645  ;  14  Scot.  Law  Repr. 
848.     Modified,  8.  C^U  Eng.  653. 

Bain  ▼.  Brand,  2  Ct.  Sess.  Cas.  (4th  Series),  256.     Reversed,  8.  6'.,  18  Eng.  44 

BainsB  v.  Bromley,  6  Q.  B.  Div.  197.    Reversed,  8,  C,  29  Eng.  776. 

Barclay,  Matter  of,  10  Eng.  605.     Chattel  mortgage.      Explained,  Matter  of 
Brown,  26  Eng.  197. 

Barker  ▼.  Cox,  8  Chy.  Div.  859  ;  same  case  again,  4  Chy.  Div.  464  ;  20  Eng.  691. 

V.  Greenwood,  2  Y.  &  C,  Ezch.  4,  14.    Authority  to  receive  payment. 

Distinguished,  Matter  of  Swinbanke,  27  Eng.  746. 

Barmck  v.  The  Englith,  etc,,  L.  R.,  2  £xch.  259.    Principal's  liability  for  act 
of  a^ent.    Approved,  Swire  v.  FrancU,  24  Eng.  66. 

BaihurU  v.  Errington,  19  Eng.  795.    Affirmed,  8,  C,  20  Eng.  208. 

Batty  V.  Marriott,  6  C.  B.  818.     Action  against  stakeholder.     Overruled,  Dig- 
gle  y.  Higgs,  21  Eng.  524. 

Baxendale  v.  London,  etc..  By.  Co.,  12  Eng.  496.     Damages  for  breach  of  con- 
tract.   Followed,  Fisher  v.  Vol  De  Traoen  Aephalte  Co.,  17  Eug.  895. 

Beeetan  ▼.  Beeeton,  15  Eng.  264.    Recovery  of  wager.     Distinguished,  Higgin" 
eon  ▼.  Simpeon,  19  Eng.  820. 

Bef^  y.  Phoephate  Seieage  Co.,  14  Eng.  296.     Affirmed,  8,  C,  18  Eng.  118. 

Bdnumte  v.  Aynard,  80  Eng.  508.    Affirmed,  8.  C,  Id.  593. 

Bingham  v.  AUport,  1  Nev.  &  Man.  898.    Tender.    Followed,  Finch  v.  Boning, 
30  Eng.  447. 

y.  Brougham,  1  Ves.  Sen.  126.    Conditions  restricting  investigation  of 

title.    Discussed,  Jones  v.  Clifford,  18  Eng.  820. 

Birmingham  A  8.  Oadight  Co.,  Matter  of,  L.  R.,  11  £q.  615.     Injunction.    Dis- 
tinguished.  Matter  of  BUI,  22  Eng.  640. 

Blaekett  v.  Bradley,  31  L.  J.,  Q.  B.  65.    Right  to  let  down  surface  by  mining. 
Disapproved,  6^  v.  Dickinson,  29  Eng.  242. 

Myth*8  Case,  4  Chy.  Div.  140.     Contributories.     Distinguished,  Matter  of  Brit- 
ish  Farmers^  pure  Linseed  Cake  Co.,  23  Eng.  692. 

Bogy.  Helsham,  L.  R.,  2  Ex.  72.    Compensation  for  misrepresentation.    Dis- 
tin^piished,  Hanson  v.  lliaeker,  23  Eng.  759. 

Bosley  y.  Dames,  15  Eng.  199.    Consent  to  gaming.    Considered,  Bedgate  y. 
Haynes,  16  Eng.  225. 

Bofter  y.  Peate,  16  Eng.  874.    Employer  when  liable  for  acts  of  contractor. 
Approved,  Angus  v.  Dalian,  28  Eng.  706. 

Bows  y.  Shand,  19  Eng.  258.    Reversed,  and  8.  C,  17  Eng.  138,  affirmed,  20 

Eng.  80. 
Boufsher  v.  Watkins,  1  Russ.  &  Mylne,  277.     Administration  suit.    Commented 

on,  Ye€Uman  v.  Teatman,  28  Eng.  525. 

Bradlaugh  v.  Begina,  21  Eng.  269.    Reversed,  8.  C.,2S  Eng.  482. 

Bradshaw  v.  Lancashire,  etc..  By.  Co.,  12  Eng.  310.    Action  for  causing  death. 
Questioned,  Leggott  v.  Great  Northern  By.  Co.,  17  Eng.  238. 


Xiv  CASES  CRITICISED. 

Brantomv.  Orifflts,  17  Eng.  901.  Afflnned.  8.  C,  20  Eng.  475.  Bill  of  sale, 
registration  of.     Followed,  Ex  parte  Payne,  27  Eng.  761. 

BredoMer  v.  Brattm,  2  G.  PI.  Div.  814.    Affirmed,  8.  C.,^  Eng.  460 

Brewer  v.  Jonee,  10  Exch.  655.  Solicitor's  liability  for  officers'  fees.  Disap- 
proved, RoyU  V.  Butby,  20  Eng.  548. 

Briee  v.  Bannieter,  8  Q.  B.  Div.  569.  Equitable  assignment.  Approved,  Bx 
parte  BaU,  27  Eng.  149. 

Bridges  v.  Qarrett,  L.  R.,  5  C.  P.  451.  Payment.  Considered,  Pearson  y. 
Scott,  26  Eng.  83. 

V.  North  London  By.  Co.,  9  Eng.  165.  Negligence.  Explained,  Metro- 
politan By.  Co,  V.  Jackson,  24  Eng.  121.  Negligence  a  question  for  the 
jury.  Considered  and  explained,  Pearson  v.  Cox,  21  Eng.  328.  Followed, 
Jackson  v.  Metropolitan  By,  Co.,  20  Eng.  402. 

Briggs  v.  Penny,  8  McN.  k  Gord.  546.  Trust.  Distinguished,  Stead  v.  MeUor, 
22  Eng.  51. 

Bright  v.  North,  2  Ph.  216.  Right  of  municipal  corporation  to  incur  expense. 
Considered,  Attorney  General -v.  Mayor  of  Brecon,  26  Eng.  626. 

Brighton  Arcade  Co.  v.  Doiding,  L.  R.,  3  C.  P.  175.  Set-off.  Disapproved, 
Matter  of  Whitehouse  ds  Co.,  26  Eng.  872. 

Brinsmead  v.  Harrison,  3  Eng.  888.  Change  of  title  by  judgment  in  detinue. 
Followed,  Matter  of  Drake,  22  Eng.  528. 

British  V.  Farmers*  Linseed  Cake  Co.,  23  Eng.  692.  Affirmed,  sub-nom.,  Bur- 
kinshaw  v.  NicoUs,  24  Eng.  602. 

Brown,  Matter  of,  17  Eng.  821 .  Trust  estates  pass  by  general  devise.  Disap- 
proved,  Matter  ofBellis'  Trusts,  22  Eng.  254. 

Brown  v.  Brown,  8  Ell.  k  Bl.  876.  Evidence  of  contents  of  will.  Approved 
and  followed,  Sugden  v.  Lord  St.  Leonards,  17  Eng.  458. 

■  V.  OaUatly,  L.  R.,  2  Chy.  751.    Order  as  to  conversion  of  annuities. 

Followed,  Porter  v.  Baddeley,  22  Eng.  280. 

V.  London,  etc..  By.  Co.,  82  L.  J.  (Q.B.)  318.    Jurisdiction.     Followed, 


Le  Talleur  v.  So^tth  Eastern  By.  Co.,  80  Eng.  18. 

Browne  v.  Warner,  14  Ves.  156,  409.  Lease,  validity  of.  Distinguished,  Wood 
v.  Beard,  19  Eng.  854. 

BuUock  V.  DunUvp,  19  Eng.  863.     Affirmed.  8.  C,  18  Cox's  Cr.  Cas.  581. 

BurcheU  v.  Cla/rk,  18  Eng.  232.    Reversed,  8.  C,  19  Eng.  828. 

Burton  v.  Newberry,  15  Eng.  718.    Effect  of  codicil.    Distinguished,  Oreen  v. 

Tribe,  26  Eng.  78. 
Bumand  v.  Bodocanaehi,  5  C.  PI.  Div.  424.    Reversed,  8.  C,  29  Eng.  786. 

Bush  V.  Trobridge,  L.  R.,  19  Eq.  291,  10  Chy.  459.  Compensation  for  diver- 
sion of  water  for  public  use.  Distinguished,  Stone  v.  Mayor,  etc.,  of 
TeotU,  19  Eng.  833. 

BviUr  V.  BuUer,  22  Eng.  296.     Affirmed,  8.  C,  28  Eng.  452. 

Butler's  Will,  Matter  of ,  L.  R.,  16  Eq.  479.  Disentailing  deed  when  required 
before  payment  of  funds  representing  land.  Followed,  In  re  Reynolds,  17 
Eng.  800. 


CASES  CRITICISED.  XV 

BuUerfidd  y.  Heath,  15  Beav.  408.  Settlement,  validity  of.  Disapproved,  Mat- 
ter of  Foster  v.  Lister,  22  Eng.  600. 

Buxton  V.  Buxton,  1  Mjl.  &  Cr  80.  Executor's  liability.  Followed,  Marsden 
V.  Kent,  22  Eng.  341. 

Bjf&rly  V.  Prewst,  L.  R.,  6  C.  P.  144  Chattel  mortgage.  Distingaished,  Mat- 
ter of  Odell,  26  Eng.  528.     Matter  of  Cooper,  Id.  719. 

Bprd  V.  Niinn,  22  Eng.  467.     Affirmed,  8.  C.,23  Eng.  577. 

Bjfme  ▼.  Leon,  etc.,  49  L.  J.,  C.  P.  816.  Contract,  when  binding.  Followed, 
Stevejison  v.  McLean,  29  Eng.  841. 

Caerphiay  CoUiery  Co. ,  Matter  of,  4  Chy .  Div.  222.     Affirmed,  8.  C. ,  22  Eng.  127. 

Campbell  v.  Im  Thurm,  1  C.  PI.  Div.  267.  Bankruptcy.  Discussed,  Breslauer 
V.  Brown,  24  Eng.  460.  Composition,  who  bound  by.  Distinguished, 
Matter  of  Lang,  22  Eng.  582. 

Carew,  Matter  of,  L.  R.,  10  Chy.  App.  808.  Bankruptcy.  Approved,  Breslauer 
y.  Broton,  24  Eng.  460. 

Cwrter  ▼.  BentaU,  2  Beav.  551.  Construction  of  will.  Criticised,  Matter  of 
Hopkins^  Trusts,  25  Eng.  888. 

Casson  v.  Roberts,  81  Beav.  618.  Contract  for  sale  of  land.  Distinguished, 
Thomas  v.  Brown,  18  Eng.  148. 

Castro  v.  Murray,  18  Eng.  858.  Stay  of  actions  against  judicial  officer.  Fol- 
lowed, Dawkins  v.  Prince  Edward,  17  Eng.  144. 

Chandler  v.  Howell,  20  Eng.  815.  Mortmain  Act.  Overruled,  Attree  v.  Hovoe, 
26  Eng.  153. 

Chapman  v.  Brown,  6  Ves.  404.  Charitable  trust.  Considered,  Matter  ofBvr 
kett,  26  Eng.  854. 

Charles  v.  Blaekwell,  18  Eng.  184.    Affirmed,  8.  C,  20  Eng.  426. 

ChaUertcn  v.  Caoe,  14  Eng.  427 ;  19  id.  294.    Affirmed,  iS.  (7.,  24  Eng.  864. 

Cherry  ▼.  BouUbee,  2  Keen,  819  ;  4  Myl.  &  Cr.  442.  Set-off  against  legacy. 
Followed,  Hodgson  v.  Fox,  26  Eng.  481. 

Chesterfield  CoUiery  Co.  v.  Black,  24  W.  R.  788.  Examination  of  party.  Fol- 
lowed,  Anstey  v.  N,  df  8.  Woolwich  Subway  Co.,  27  Eng.  665. 

Chichester  ▼.  Coventry,  L.  B.,  2  H.  L.  71.  Settlement.  Distinguished,  Bennett 
y.  Houldsworth,  28  Eng.  258. 

ChOd  V.  Stenning,  7  Chy.  Div.  418.    Modified,  8,  C,  27  Eng.  852. 

Okaton  V.  London  d  Oroyden  By,  Co,,  16  M.  A  W.  212i  By-law.  Considered, 
Broton  v.  Great  Eastern  By,  Co.,  21  Eng.  185. 

Christie  y.  Ovington,  1  Chy.  Div.  279.  Bare  trustee,  who  is.  Discussed,  Mor- 
gan y.  Swansea  U.  8.  Authority,  26  Eng.  860. 

Clark  y.  Adie,  h.  R.,  10  Chy.  667.     Affirmed,  8,  C,  19  Eng.  182. 

v.  Browne,  2  Sm.  &  Giff.  524.    Ademption  of  legacy.    Disapproved, 

Harrison  v.  Jackson,  28  Eng  625. 

v.  Cookson,  2  CTiy.  Div.  746.    Jurisdiction.    Approved,  Wofmer  v.  Mwr- 


doeh,  21  Eng.  687. 
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darke  v.  Dickwm,  Ell.,  Bl.  &  Ell.  148.  Rescission  for  fraad.  Approved, 
UrqvJiart  v.  MacpTierson,  24  Eng.  545. 

V.  Wright,  6  H.  &  N.  849.    Marria^  settlement.    Considered,  Price  ▼. 

Jenkins  (Chan  Div.),  20  Eng.  707. 

Clayton*8  Case,  1  Mer.  688.  Accounting  between  partners.  IHBtingaisbed, 
Lacey  v.  HiU,  20  Eng.  799.  Appropriation  of  payments.  Followed,  Exn- 
niard  v.  Webst&r,  26  Eng.  679. 

Clements  v.  Wells,  L.  R.  1  Eq.  200.  Injunction.  Distinguished,  Evans  y.  Dams, 
27  Eng.  252. 

Clyde  Navigation  Co.  v.  Barclay,  2  Scotch  Cases  (4th  Series)  842.  Affirmed,  8. 
a.  18  Eng.  72. 

Cdbham  V.  DaUon,  L.  R.  10  Chj.  655.  Bankruptcy.  Distingxdshed,  Lawes  ▼. 
Bamett,  22  Eng.  796. 

Cod  V.  Cabe,  45  L.  J.  Mag.  Cas.  101.  Arrest  without  warrant.  Considered, 
Eeginu  v.  Carey,  28  Eng.  564. 

CoJien,  Matter  of,  L.  R.,  7  Chy.  20.  Act  of  bankruptcy.  Distinguished,  Mat- 
ter  of  Jackson,  20  Eng.  889. 

Cohen  ▼.  South  Eastern  By.  Co.,  1  Exch.  Div.  217.  Affirmed,  8.  C,  20 
Eng.  526. 

CoUinsv.  Lewis,  L.  R.,  8  Eq.  708.  Abatement  of  legacies.  Followed,  Fwrquhar- 
son  V.  Floy&r,  17  Eng.  801. 

Cooke  V.  Oxley,  8  T.  R.  653.  Contract,  when  binding.  Considered,  Stevenson 
V.  McLean,  29  Eng.  841. 

Cooper,  Ex  parte,  26  Eng.  719.  Bill  of  sale,  validity  of.  Followed,  Ex  parte 
Payne,  27  Eng.  761. 

V.  Kynoek,  L.  R.,  7  Chy.  898.     Rule  in  Shelley's  Case,  application  of. 

Considered,  Matter  of  WJiite  d  Hindle*s  Contract,  28  Eng.  519. 

Cooper^ 8  Trust,  Matter  of,  4  D.  M.  &  G.  757.  Reconversion  of  personalty. 
Explained,  Matt^  of  Newberry's  Trusts,  22  Eng.  446. 

Corby  v.  BtR,  4  C.  B.  (N.S.)  556.  Negligence,  liability  for.  Followed,  WhUe 
V.  France,  21  Eng.  805. 

Cory  y.  Bristow,  15  Eng.  287.    Affirmed,  8.  C,  19  Eng.  85. 

Cossey  v.  London  B.  d  8.  C.  By.  Co.,h.  R.,6  C.  P.  146.  Privileged  communi- 
cations.   Followed,  McCorquodale  v.  BeU,  17  Eng.  857. 

OottereU  v.  Jones,  11  C.  B.  718.  Malicious  prosecution.  Approved,  Bam 
Coomer  Coondoo  v.  C.  C.  Mookerjee,  19  Eng.  18. 

Couch  V.  Steel,  8  £.  &  B.  402.  Action  for  breach  of  statutory  duty.  Questioned, 
Atkinson  v.  Newcastle  WeUemoorks  Co.,  21  Eng.  541. 

Coverdale  v.  Charlton,  28  Eng.  881.    Affirmed,  8.  C,  Id.  706. 

Cox  v.  Hickman,  8  H.  L.  Cas.  268.  Partnership.  Considered,  Pocley  v.  Driver, 
22  Eng.  214. 

Coxhead  v.  MuUis,  80  Eng.  285.  Promise  to  marry.  Distinguished,  Northeote 
y.  Doughty,  80  Eng.  612. 
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CramJiay  v.  TJiomton,  8  Myl.  &  Cr.  1.     Interpleader.     Discussed,  AtUnhor- 
ough  V.  London,  etc.,  Df)ck  Co.,  30  Eng.  295. 

Credit  Fonder,  Matter  of,  L.  R.,  11  £q.  SoG.     Ked action  of  capital.     Overruled, 
Matter  ofKirkstaU  Brewery  Co.,  22  Eng.  277. 

Oriekmer's  Case,  L.  R.,  10  Chy.  614.     Articles  of  association,  provision  for  full 
paid  shares.     Distinguished,  And^son*s  Case,  23  Eng.  415. 

CroJU  V.  Middleton,  2  K.   &  J.  194.     Rule  in   Shelley's  Case,  application  of. 
Considered,  Matter  of  White  <&  Hindle's  Contract,  23  Eng.  519. 

CroAie  v.  MaeDowal,  4  Ves.  610.     Effect  of  codicil.     Followed,  Qreen  v.  Tribe, 
26  Eng.  73. 

Orowe  V.  Bamicott,  23  Eng.  314.     Counter-claim.     Distinguished,  Lees  v.  PcU- 
tereon,  25  Eng.  72. 

Oroydon  v.  Biekinson,  18  Eng.  261.     Modified.  8,  C,  19  Eng.  296. 

Cundy  v.  Lindsay,  19  Eng.  237.     Affirmed  ;  and  16  id.  892.      Reversed,  8.  C,  24 
Eng.  345. 

Cunningham  v.  Foot,  Irish  R.,  11  Eq.  300.     Reversed.  /».  a,  24  Eng." 575. 

Currie  v.  Misa,  12  Eng.  692.     Affirmed,  8,  C. ,  16  Eng.  152. 

▼.  Nind,  1  Myl.  &  Cr.  17.     Settlement,   validity  of.     Commented  on, 

Matter  of  Foster  db  Lister,  22  Eng.  660. 

Band  v.  Kingscote,  6  M.  &  W.  174.     Reservation  of  easement.     Distinguished, 
Bidder  v,  N.  Staffordshire  By.  Co.,  28  Eng.  848. 

Dagleislf's  Settlement,  1  Ch,  Div.  46.     Reversed,  8.  C,  19  Eng.  729. 

David  V.  GUignon,  14  Lower  Can.  Rep.  110.     Marriage  contract,  validity  of. 
Approved.  Ilainel  v.  Panet,  19  Eng.  9. 

Bazis  V.  Asliuin,  47  Law  J.  CTj.  70  ;  26  W.  R.  139.     Foreclosure.     Questioned, 
London,  etc.,  Banky.  Bover,  27  Eng.  470. 

V.  Goodman,  5  C.  PI.  Div.  20.     Reversed,  8.  C,  30  Eng.  727. 

T.  Morier,  2  Coll.  308.     Relief  against  mistake.     Distinguished,  Rogers 

V.  Ingham,  18  Eng.  552. 

DavDHns  v.  Rokehy,  14  Eng.  147.     Action  against  judicial  officer.     Followed, 
Dfiwkins  v.  Prince  Edward,  17  Eng.  144. 

Dawson  v.  Bank,  eU.,  20  Eng.  805.     Reversed,  8.  C,  22  Eng.  766 

Dearie  v.  HaU,  3  Russ.  1.     Right  of  priority.     Followed,  Matter  of  Freshfleld*» 
Trusts,  27  Eng.  465. 

De  Beautoir  v.  Be  Beauvoir,  8  H.  L.  Cas.  524.     Conversion  into  realty.     Dis- 
tinguished. Wingfield  v.  Wingfield,  26  Eng.  417. 

Dennis  v.  Tovell,  L.  R.,  8  Q.  B.  10.     Liability  for  injury  caused  by  act  of  God. 
Not  followed,  Biver  Wear  Commis.  v.  Adamson,  17  Eng.  190. 

De  Bochefort  v.  Batoes,  L.  R. ,  12  Eq.  540.    Primary  security.    Questioned, 
Leonino  v.  Leonino,  27  Eng.  28. 

De  Thoren  v.  Attorney- Oen.,  1  Scotch  Cases  (4th  Series)  1086.    Validity  of  mar- 
riage.    Affirmed,  8.  C,  17  Eng.  72. 

Dickin,  Matter  of,  25  Eng.  860.     Bankruptcy.    Followed,  Matter  ofMusgrove, 
26  Eng.  539.     Distinguished,  Matter  ofFletelier,  26  Eng.  192. 
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Dickson  v.  Renter's  Telg.  Co.,  19  Eng.  813.     Affirmed,  A  (7.,  80  Eng.  1. 

Dixon  V.  London  Small  Aifns  Co.,  11  Eng.  198.     Reversed,  and  8.  C,  16  Eng. 
417.     Affirmed,  17  Eng.  24. 

Doherty  v.  AUman,  Irish  Hep.,  10  Eq.  362.     Affirmed,  8.  (7.,  24  Eng.  461. 

Dolan  V.  MidUtnd,  etc.,  Irish  Law  Rep.,  10  C.  L.  47.    Reversed.  8.  C,  21  Eng.  48. 

Dorman,  Matter  of,  L.  R.,  8  Chy.  61.  Bankruptcy  Act.  Followed.  Matter  of 
Bainlyridge,  25  Eng.  283. 

Dowse,  The,  L.  R.,  8  Adni.  &  Ecc.  185.  Admiralty  jurisdiction.  Followed, 
AUen  V.  Qarb*itt,  29  Eng.  542. 

Doyle  V.  Kaufman,  8  Q.  B.  Div.  7.     Discussed,  8.  C,  28  Eng.  807. 

Drinkwater  v.  Bfitc/iffe,  L.  R.,  20  Eq.  528.  Partition  act.  Considered,  Gilbert 
V.  iS//ii<^,  25  Eng.  465. 

Drummond  v.  Mayor,  etc.,  of  Montreal,  18  L.  C.  Jur.  225.  Reversed,  8.  C,  16 
Eng.  47. 

Dublin,  etc.,  Ry.  Co.  v.  Slattery,  Irish  Rep.,  8  C.  L.  581 ;  10  id.  256.  Affirmed, 
8,  a,  24  Eng.  718. 

Duckett  V.  Gover,  22  Eng.  651.  Suit  by  shareholder.  Explained,  Mason  ▼. 
Rarris,  27  Eng.  368. 

Dugdale  v.  Dvgdale,  8  Eng.  710.  Marshalling  assets.  Followed,  Farqfiharson 
Floyer,  17  Eng.  801. 

Dudgeon  v.  Pembroke,  10  Eng.  192.  Affirmed  ;  and  16  id.  283.  Reversed,  8.  (7., 
19  Eng.  105. 

Dunn's  Case,  1  Leach,  69.  Forgery,  what  is.  Followed,  Regina  v.  Martin^  29 
Eng.  154. 

Durham,  etc.,  Ry.  Co.  v.  Walker,  2  Q.  B.  940.  Reservation  of  way.  Distin- 
guished, Bidder  v.  N.  Staffordshire  Ry.  Co.,  28  Eng.  848. 

Ebbu)  Vale,  etc..  Matter  of,  21  Eng.  726.  Reduction  of  capiul.  Followed, 
Matter  of  KirkstaU  Bre^oery  C^.,  22  Eng.  277. 

Edmunds  v.  Waugh,  li.  R. ,  1  Eq.  418.  Statute  of  limitations,  how  applies  to 
equitable  mortgaga     Explained,  Stead,  Matter  of,  17  Eng.  711. 

Edwards  v.  Edwards,  15  Eng.  846.     Reversed,  8.  C,  16  Eng.  751. 

V.  Wardm,  10  Eng.  551.    Varied,  8.  C,  16  Eng.  1. 

Eley-^.  Positive  Govt.  8.  L.  Ass.  Co.,  15  Eng.  271.    Affirmed,  8.  C,  16  Eng. 

544. 
EUi^s  Trusts,  Matter  of,  9  Eng.  611.     Gift  to  married  woman.     Considered, 

Matter  of  CrougMon's  Trusts,  25  Eng.  426. 

EUis  V.  Wilmot,  11  Eng.  388.  Surety,  liability  of.  Considered,  EUis  v.  Eman- 
uel, 16  Eng.  569. 

Emanuel  v.  Bridger,  L.  R.,  9  Q.  B.  286.  Bankruptcy.  Followed,  Matter  of 
Joselyne,  25  Eng.  822. 

Erlanger  v.  New  SoTnbrero  Phosphate  Co.,  21  Eng.  798.  Affirmed,  8.C.,M  Eng. 
774. 

Eoerett  v.  Everett,  22  Eng.  691.    Reversed,  8.  C,  23  Eng.  658. 

Evershed  v.  London,  etc.,  Ry.  Co.,  20  Eng.  328.    Affirmed,  8.  C,  28  Eng.  128. 


CASES  CRITICISED. 

Exton  V.  Scott,  6  Sim.  31.  Validity  of  mortgage.  Explained,  OracknaU  v.  Jan- 
aon,  27  Eng.  277. 

Fawees  v.  Sarsfield,  6  Ell.  &  Bl.  193.  No  warranty  of  seaworthiness  in  time 
policy.     Followed,  Dudgeon  v.  Pembroke,  19  Eng.  105. 

Feaih&r  v.  Rtgina,  6  B.  &  S.  257.  Patent,  right  of  Crown  to  use.  Limited, 
Dixon  V.  London  8maU  Arms  Co.,  17  Eng.  24. 

FenTier  ▼.  London  d  8.  E.  Ry.  Co.,  7  Q.  B.  767.     Privileged  communications. 

Explained,  McCorquodale  v.  Bell,  17  Eng.  857. 

« 

Ferrand  ▼.  Bradford,  etc.,  21  Beav.  412.  Compensation  for  diversion  of  water 
for  public  use.     Followed,  Stone  v.  Mayor,  etc.,  of  TeovU,  19  Eng.  883. 

FuUng  ▼.  AUen,  12  M.  &  W.  279  ;  5  Hare,  673.  Remainder.  Disapproved, 
JuU  V.  Jacobs.  18  Eng.  770. 

FUher,  Matter  qf,  L.  R.,  7  Chy.  686.  Act  of  bankruptcy.  Distinguished,  Ex 
parte  King,  16  Eng.  782. 

FUk  ▼.  Attorney-General,  L.  R. ,  4  Eq.  521.  Trust  for  charitable  purpose.  Dis- 
cussed, Matter  ofBirkett,  26  Eng.  854. 

FUtcher  v.  Smith,  8  Eng.  422  ;  i9.  C,  8  id.  510 ;  21  id.  88. 

Forbes*  Case,  Law  Rep.,  19  Eq.  858.  Liability  as  director.  Distinguished,  Bar- 
bet's  Case,  22  Eng.  676. 

Ford  v.  Cotesworth,  L.  R.,4  Q.  B.  127;  Sid.  544.  Non- performance  excused. 
Followed,  Cunningham  v.  Dunn,  80  Eng.  289. 

Forsbrook  v.  Forsbrook,  L.  R.,  8  Chy.  93.  Remainder  in  tail.  Discussed. 
Hampton  v.  Holman,  22  Eng.  14. 

Foster  v.  Foster,  1  Chy.  Div.  588.  Conversion  to  realty.  Followed,  Mildmay  v. 
Quieke,  28  Eng.  156. 

V.  Regina,  18  Cox's  Cr.  Caa.  898  ;  5.  C,  20  Eng.  861. 

Fbulkes  V.  Metropolitan,  etc.,  Ry.  Co.,  80  Eng.  586.     Affirmed,  8.  C,  Id.  740. 

Fiwler  y.  Lock,  2  Eng.  586;  11  id.  268.  Master's  liability  for  negligence  of 
servant.     Distinguished,  Steel  v.  Lester,  80  Eng.  58. 

Fkc  y.  Fox,  11  Eng.  886.  Testamentary  gift  for  maintenance.  Distinguished, 
Maittr  of  Orimshavfs  Trusts,  27  Eng.  685. 

Frazer  v.  Marsh,  18  East,  288.  Master's  liability  for  negligence  of  servant. 
Distinguished,  Steele.  Lester,  80  Eog.  58. 

French  v.  Oerber,  18  Eng.  286.    Affirmed,  8.  C,  20  Eng.  507. 

Frith  V.  Forbes,  4  De  G.  Fisher  &  Jones,  409.  Appropriation  to  meet  drafts. 
Explained,  Matter  of  Entinstle,  18  Eng.  682. 

Furber  v.  Finlayson,  24  Week.  Rep.  870.  Possession  by  mortgagee.  Ques- 
tioned, MaUer  of  Fletcher,  22  Eng.  480. 

FumitaU  v.  Coombes,  5  Man.  &  G.  786.  Proviso  limiting  liability.  Explained^ 
WiUiams  v.  Hathaway,  28  Eng.  143. 

FusseUv.  Dowding,  3  Eng.  801.  Rights  of  divorced  wife  to  settled  property. 
Disapproved,  Fitzgerald  v.  Chapman,  16  Eng.  634. 

OalsY.  Squier,  19  Eng.  777.     Affirmed,  8.  C,  22  Eng.  868. 


XX  CASES  CRITICISED. 

OaUiard  v.  S^nrton,  3  6.  &  S.  368.     Arrest  withoat   warrant.     Ckmsidered,  Be- 
ffina  V,  Carey,  28  Eng.  564. 

Gambles  v.  Ocean  Mar.  Ins.  Co.,  15  Eng.  260.     Reversed,  8.  C,  16  Eng.  565. 

Gardner  v.  Gardner,  Session  Cas.  4th  series,  vol.  3,  p.  695.     Affirmed,  8.  (7., 
20  Eiig.  225. 

Garnett  v.  Bradley,  3  A  pp.  Cas.  944.     Costs.     Followed,  Matter  of  Mercei'a  Co., 
27  Eug.  47. 

Garrard,  Matter  of,  19  Eng.  698.     Affirmetl,  8.  C,  21  Eng.  792. 

Mattel'  of,  21   Eng.  792.     Appeal.     Considered,  Matter  of  Cochrane,  28 

Eng.  449. 

V.  Lauderdale,  2  Kuss.  &  Myl.  451.     Trast  for  creditors.     Followed, 


John  V.  James,  25  Eng.  G27. 

Garthwaite  v.  Robintton,  2  Sim.  43.  Power  of  appointment.  Disapproved, 
Matter  of  Veale'if  Tnutts,  19  Eng.  669. 

Gatly  V.  Fh^y,  2  Excb.  Div.  265.  StHmp  duties.  Distinguished,  Clarke  v.  Hoche, 
28  Eng.  157. 

Gibson  V.  Small,  4  H.  L.  C.  353.  No  warranty  of  seaworthiness  in  time  policy. 
Followed,  Dudgeon  v.  Pevibroke,  19  Eng.  105. 

Gilbert  v.  Smith,  25  Eng.  465.     Reversed,  S.  C,  27  Eng.  349. 

GUbert^on  v.  Richards,  4  H.  &  N.  277  ;  5  H.  &  N.  453.  Perpetuities.  Followed, 
Birmingliam  Canal  v.  Cartwright,  27  Eng.  649. 

GUlam  V.  Taylor,  7  Eng.  595.  Charitable  bequest.  Disapproved,  AttoTThey- 
General  v.  Northumberland,  23  Eng.  832. 

Gisbome  v.  Gisborne,  31  L.  T.  Rep.  (N.S.)  472 ;  32  id.  46.  Modified,  8.  C,  19 
Eng.  119. 

Gladstone  v.  King,  1  M.  &  S.  85.  Marine  insurance,  non-communication  of  par- 
ticular loss  when  does  not  avoid  policy.  Followed,  Stribley  v.  Imperial  M. 
/««.  e<?.,  17Eng.  148. 

Glegg  v.  GUhey,  19  Eng.  190.    Affirmed,  8.  C,  20  Eng.  281. 

Glyn  V.  East,  etc.,  29  Eng.  211.     Reversed,  8.  C,  Id.  671. 

Goodright  v.  Moses,  2  W.  Bl.  1019.  Settlement,  validity  of.  Discussed,  Mat- 
ter of  Foster  db  Lister,  22  Eng.  660. 

Goodwin  v.  Rbbarts,  12  Eng.  525 ;  14  id.  591.  Affirmed,  8.  C,  16  Eng.  119. 
Bona  fide  holder.     Followed,  Rvmbail  v.  Metropolitan  Bank,  20  Eng.  376. 

Goom&rsaU,  Matter  of,  1  Cliy.  Div.  137.     Affirmed,  Jones  v.  Gordon,  20  Eng.  127. 

Governors,  etc.,  v.  Knotts,  22  Eng.  14.     Reversed,  A  C,  25  Eng.  601. 

Gotoan  v.  BrouglUon,  11  Eng.  687.     Apportionment  of  costs  of  administration. 

Disapproved,  Treihefity  v.  Helyar,  19  Eng.   662 ;  Blann  v.  Bell,  23   Eng. 

642.     Explained,  Jones  v.  Cafc«s,  26  Eng.  487. 
Gray -7.  Scrkhnm,  L.  R.,  7  Chy.  680.     Liability  of  surety.     Distinguished,  EUis 

V.  Emmanuel,  16  Eng.  569. 

GTea;t  Western  Ry.  Co.  v.  May,  10  Eng.  38.  Superfluous  railway  lands.  Dis- 
tinguished, Hooper  v.  Great  Western  Ry.  Co.,  21  Eng.  145. 

Greated  v.  Greated,  26  Beav.  621.  Will,  validity  of.  Questioned,  SJiaw  v. 
Ford,  22  Eug.  ( 03. 
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Greenrrny,  Matt^nr  of,  L.  R.,  16  Eq.  619.  Bankruptcy.  Disapproved,  Ex  parte 
JofAyne,  2.">  Eng.  322. 

Greidfy  v.  Ettrl  of  CftentcrfiM,  13  Beav.  288.  Accounting  as  to  real  estate. 
Ditttiu'^uished,  MarHfuiU  v.  Crotct/wr,  10  Eng.  726. 

Gumm  V.  Fc/W^r,  2  Ellis  &  Ellis,  8^0 ;  29  L.  J.  (Q.  B.)  189.  Agreement  as  to 
appeal.     Considered,  Jones  v  Victarui  Graving  Bock  Co. ,  21  Eng.  124. 

Gundry  v.  Feltham,  1  T.  H.  884.  Rights  as  to  foxliuntlng.  Distinguished, 
Paul  V.  Summerhayes,  28  Eng.  664. 

HackeU  v.  BauB,  L.  R. ,  15  Eng.  459.  Obscuration  of  light.  Explained.  Theed 
V.  Debenliam,  16  Eng.  712.  ^ 

Haines  v.  Burnett,  27  Beav.  500.  Usual  covenant.  Disapproved,  ffampsMre 
V.  Wicke?is.  23  Eng.  708. 

Hailf  Matter  of  10  V\'eek.  R.  87.  Payment  into  court.  Considered,  McUthew 
V.  Nortli^rn  Atmirance  Co. ,  25  Eng.  778. 

HaUen  v.  Runder,  1  Cromp.  Mees.  &  Rose.  266.  Fixtures.  Followed,  Lee  v. 
GaskeU,  18  Eng.  181. 

HanUey's  Case,  22  Eng.  410.  Condition  precedent.  Approved,  Matter  of  Percy 
di  KeUy  Nickel,  etc.,  Co.,  23  Eng.  464. 

Hamlin  v.  Great  Northern  By.  Co.,  26  L.  J.  Ex.  22.  Damages  for  failure  of 
carrier  to  make  connections.  Followed,  Le  Blanche  v.  London  db  N.  W. 
By.  Co.,  17  Eng.  248. 

Hammock  v.  White,  11  C.  B.  (N.S.)  588.  Negligence.  Followed,  Manzoni  v. 
DougUis,  29  Eng.  530. 

Hammond  v.  Anderson,  4  B.  &  P.  69.  Stoppage  in  transitu.  Distinguished, 
Matter  of  Cooper,  27  Eng.  388. 

Hand  v.  Hall,  20  Eng.  568.     Reversed.  8.  C,  21  Eng.  498. 

Ha/rdman  v.  Booth,  1  Hurl.  &  Coll.  803.  Contract  induced  by  fraud.  Distin- 
goished,  Lindsay  v.  Cundy,  16  Eng.  392.  False  pretences.  Followed, 
Lindsay  v.  Cnndy,  19  Eng.  237. 

Ha/rt  V.  Prontino,  etc.,  L.  R.,  5  Ex.  111.  Bona  fide  purchasers,  rights  of. 
Discussed.  Simm  v.  Anglo  Am,  Telg.  Co.,  29  Eng.  253. 

Haselfoot,  Matter  of ,  L.  R.,  13  Eq.  827.  Mortgagee's  lien  on  surplus.  Disap- 
proved, Taa>ot  V.  Preie,  26  Eng.  348. 

Hasluek  v.  Pedley,  11  Eng.  888.  Effect  of  apportionment  act.  Followed,  Con- 
stable  V.  Constable,  27  Eng.  871. 

Havikesley  v.  Bradshaw,  5  Q.  B.  Div.  22.     Reversed,  8.  C,  29  Eng.  310. 

Hayes,  Matter  of,  9  W.  R.  769.  Election  by  married  woman.  Considered, 
Slandering  v.  Hall,  27  Eng.  855. 

v.  Hayes,  4  Russ.  811.    Vested  remainder.    Overruled,  Hampton  v.  Hol- 

man,  22  Eng.  14. 

Hayn  v.  CuUiford,  80  Eng.  259.     Affirmed,  8.  C,  Id.  483. 

Hedld  v.  KenvDorthy,  10  Exch.  739.  Principal's  liability  on  sale  to  agent. 
Followed,  Irvine  v.  Watson,  29  Eng.  371. 
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Henderson  v.  Maxwell,  19  Eng.  112  ;  8.  C.  again,  Id.  540. 

V.  Stevenson,  L,  R.,  2  H.  L.  (S.C.)  470  ;  13  Eng.  141.     Carrier's  contract. 

Distinguished,  Burke  v.  South  Eastern  By.  Co.,  30  Eng.  671.  Conditions 
limiting  liability  of  depositary.  Distinguished,  Harris  v.  Oreat  Western 
By.  Co.,  17  Eng.  156  ;  Parker  v.  S(^uth  Eastern  By.  Co.,  18  Eng.  238. 

Hensman  v.  Fryer,  L.  R.,  3  Chy.  420.  Marshalling  assets.  Disapproved,  Far- 
quharson  v.  Flayer,  17  Eng.  801. 

Herriek  v.  Franklin,  L.  R.,  6  Eq.  593.  Blending  real  and  personal  property  in 
legacy.     Explained,  Comfort  v.  Brown,  20  Eng.  585. 

Hewer  v.  Cox,  3  Ell.  &  Ellis,  428.  Chattel  mortgage.  Followed,  MeHaUie, 
Matter  of,  26  Eng.  786. 

Hewison  v.  Negus,  16  Beav.  594.  Post-nuptial  contract.  Followed,  Tecudale 
y.  Brait/iwaite,  19  Eng.  684. 

Hickman  v.  UpsaU,  2  Chy.  Div.  617.     Modified,  8.  C,  19  Eng.  730. 

Hicks  V.  Sallitt,  3  D.  M.  &  G.  782.  Accounting  for  rents,  etc.  Considered,  Hick- 
man V.  UpsaU,  19  Eng.  730. 

HiU  V.  Crook,  6  (^hy.  311 ;  L.  R.,  6  H.  L.  265  ;  7  Eng.  1.  Provision  for  illegiti- 
mate children.     Discussed,  Crook  v.  Hill,  18  Eng.  815. 

Hilliard  v.  Mffe,  9  Eng.  27.  Administration  suit.  Considered,  TecUman  ▼. 
Yeatman,  23  Eng.  525. 

Hin4ion,  Matter  of,  L.  R.,  19  Eq.  266.  Bankruptcy.  Considered,  Matter  of 
Cochrane,  26  Eng.  449. 

Holdsworth  V.  Davenport,  3  Chy.  Div.  185.  Effect  of  mortgage  debenture. 
Distinguished,  C/iancUer  v.  HoweU,  20  Eng.  815. 

Holmes  v.  North  Eastern  By.  Co.,  L.  R..  4  Exch.  254 ;  6  id.  123.  Liability  for 
negligence.     Approved,  Wright  v.  London  <fe  N.  W.  By.  Co. ,  16  Eng.  314. 

Hoop&r\.  Bume,  21  Eng.  145.     Affirmed,  8.  C,  28  id.  236. 

Hopkinsmi  v.  Bolt,  9  H.  L.  Cas.  514.  Suretyship.  Held  to  be  irreconcilable 
with  Williams  v.  Oioens,  13  Sim.  597 ;  Dawson  v.  Ba7ik  of  Whitehaven,  20 
Eng.  805. 

Horlock  V.  Smith,  1  Coll.  298.  Allowance  to  mortgagee.  Considered,  Wilkes 
V.  Saunion,  23  Eng.  495. 

Horfs  Case,  1  Chy.  Div.  307.  Amalgamation  of  companies.  Followed,  JBhiro- 
pean  Assurance  So.,  etc.,  Co.,  17  Eng.  757. 

Ccue,  15  Eng.  762.  Settlement.  Followed,  Matter  of  European  Assur- 
ance 8o.,  18  Eng.  563. 

Horwood  V.  Smith,  2  Term  R.  750.  Contract  induced  by  fraud.  Followed, 
Lindsay  v.  Cundy,  16  Eng.  392. 

Howey.  Earl  of  Dartmouth,  7  Vesey,  137.  Conversion  to  permanent  invefit- 
ments.     Followed,  Macdonald  v.  Irvine,  25  Eng.  151. 

HoweU y.  Coupland,  10  Eng.  110.     Affinned,  S.  C,  16  Eng.  319. 
Hudson  V.  Tabor,  16  Eng.  290.     Affirmed,  S.  C,  20  Eng.  850. 
Hughes  v.  EUis,  20  Beav.  193.     Will,  validity  of.     Questioned,  Shavf  v.  Fbrd, 
22  Eng.  602. 
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Hughes  y.  Metropolitan  By.  Co.,  16  Eog.  466.    Affirmed,  8.  C,  20  Eng.  15. 

Humphrey  v.  TayUur,  Amb.  136.     Power  of  appointment.     Considered,  MaUtr 
of  Kerr's  Tnists,  20  Eng.  778. 

Hunt  y.  Wimbledon  Local  Board,  30  Eng.  106.     Affirmed,  8.  C,  Id.  400. 

V.    Wimbledon  Local  Board,  4  C.  P.  Div.  48.    Verbal  contract,  when 

invalid.     Followed,  Eaton  v.  Basker,  29  Eng.  562. 

Huntley  v.   OriJUh,  F.  Moore.  452,  Goldsborough,  159.     Redaction  to  posses* 
sion.     Followed,  Darditr  v.  Chapman,  27  Eng.  667. 

Hurst  y.  Usborne,  IS  C.  B.  144.      Description  of  ship  in  charterparty  a  war- 
ranty.    Followed,  French  v.  Newgass,  80  Eng.  77. 

HuttMns,  Matter  of,  28  Eng.  705.     Affirmed,  8.  C,  29  Eng.  35. 

Indermaur  v.  Dames,  L.  R.,  1  C.  PI.  274  ;  2  id.  811.     Negligence.     Followed, 
WhiU  V.  France,  21  Eng.  3a5. 

Ingots  V.  Austriaco,  4  C.  B.  (N.S.)  704.     Service  of  summons  on  foreign  corpo- 
ration.    Distinguished,  Royal  Mail  8.  P.  Co.  v.  Braham,  19  Eng.  172. 

Liglis  V.  Buttery,  Scotch  Cases,  4th  Series,  vol.  5,  p.  58  ;  15  Scot.  Law  Reporter 
37.     Modified,  A  C7.,  24  Eng.  404. 

Ingram  v.  8otttten,  12  Eng.  40.     Construction  of  will.     Distinguished,  Besant 
V.  Ckxe,  23  Eng.  201. 

Irvine  v.  Wats(m,  29  Eng.  186.     Affirmed,  8.  C,  Id.  371. 

Isaac  V.  Defriez,  Amb.  595.    Charitable  bequest.     Explained,  Attomsy-Oeneral 
V.  Northumberland,  23  Eng.  832. 

Jackson  v.  Innes,  1  Bligh,  104.     Barring  dower.    Explained,  Dawson  v.  Bank 
of  Whitehaven,  22  Eng.  766. 

V.  Metropolitan  By.  Co.,  11  Eng.  244.     Affirmed,  8.  C,  20  Eng.  402 ;  but 

reversed,  A  a,  34  Eng.  121. 

V.  Parker,  Ambl.  687.     Barring  dower.     Explained,  Dawson  v.  Bank 


of  Whitehaven,  22  Eng.  766. 

Jaccfbs  y.  Brett,  13  Eng.  566.    Jurisdiction.     Approved,  Oram  v.  Brearey,  21 
Eng.  497. 

James  v.  May,  7  Eng.  35.     Indemnity.    Considered  and  approved.  Heritage  ▼. 
Paine,  17  Eng.  631. 

Jsffery,  Matter  of,  L.  R.,  9  Chy.  144.     Bankruptcy.     Distinguished,  Matter  of 
Hopper,  25  Eng.  119. 

Jessop  y.  Blake,  3  Giff.  639.     Right  of  divorced  wife  to  settle  property.     Disap- 
proved, Fitzgerald  v.  Chapman,  16  Eng.  634. 

Job  V.  Job,  28  Eng.   162.    Accounting  by  mortgagee.     Explained,  Mayer  v. 
Murray,  26  Eng.  392. 

Johnson  v.  Credit  Lyonnais,  20  Eng.  486.     Affirmed,  8.  (7.,  30  Eng.  19. 

JoUyy.  Bees,  15  C  B.  (N.S.)  628.     Husband's  liability  for  debts  incurred  by 
wife.     Approved,  Debenham  v.  Mellon,  29  Eng.  852. 

Jones  V.  Gordon,  1  Chy.  Div.  187.     Affirmed,  8.  C,  20  Eng.  127. 

V.  Jones,  8  M.  &  W.  431.     Stoppage  in  transitu.     Distinguished,  Mai- 

ter  of  Cooper,  27  Eng.  388. 


xxiv  CASES  CRITICISED. 

J<mM  V.   Stanstead  By.  Co.y   L.  R.,  4  P.  C.  98.     CompenBation,  actk>n  for. 
Approved,  Mayor,  etc.,  of  Montreal  v.  Drummond,  16  Bng.  47. 

V.  Thompson,  Ell.,  Bl.  &  Ell.  63.     Garnishment  of  salary.     Followed, 

HaU  V.  Pritchett,  28  Eng.  194. 

Keith  V.  Burrows,  18  Eng.  272.     Reversed,  S.  C.,20  Eng.  145,  437. 

Kemp  V.  Bird,  22  Eng.  291.     Affirmed,  Id.  HSo. 

Keppell  V.  Bailey,  2  Myl.  &  K.  517.     Restrictive  covenant.     Overruled,  Lvker 
V.  Dennis,  23  Eng.  542. 

King's  Estate,  Matter  of,  6  Eng.  846.     Lease,  rights  of  lessee.     Distinguished, 
Wood  V.  Beard,  19  Eng.  854. 

King  v.  George,  20  Eng.  665.     Affirmed,  S,  C,  22  Eng.  364. 

Knights  v.  Wiffen,  L.  R.,  5  Q.  B.  660.    Bo7ia  fide  purchaser,  rights  of.    Discussed, 
JSinem  v.  Anglo  Am.  Telg.  Co.,  2^  Eng.  253. 

KreM  v.  BurreU,  23  Eng.  703.     Affirmed,  S.  C,  27  Eng.  404. 

V.  BurreU,  26  Eng.  803.    Interlocutory  order.    Explained,  Lowe  v.  Lowe, 

27  Eng.  1. 

Laeey  v.  Mil,  20  Eng.  789.    Affirmed,  8.   0.,  sub-nom.,  Bead  v.  Bailey,  24 
Eng.  56. 

Laker  v.  Horden,  1  Chy.  Div.  644.     Bequest  to  illegitimate  children.     Dis- 
tinguished, EUis  V.  Houstoun,  26  Eng.  655. 

Lamb  v.  Brewster,  4  Q.  B.  Div.  220.     Affirmed,  8.  C,  29  Eng.  63. 

Lambe  v.  Eames,  L.  R.,  6  Chy.  597.   Gift  absolute.     Followed,  Matter  of  Hutch- 
inson &  Tenant,  25  Eng.  459. 

Lang  v.  Kerr,  Scotch  Cas.,  4th  Series,  vol.  4,  p.  779  ;  14  Scot.  L.  Reporter,  494. 
Affirmed,  8.  C,  24  Eng.  384. 

Langridge  v.  Payne,  2  J.  &.  H.  423.     Waiver  of  forfeiture.     Distinguished, 
Keene  v.  Biscoe,  25  Eng.  218. 

Lanphier  v.  Buck,  2  Dr.  &  Sm.  499.     Construction  of  will.     Disapproved,  Mat- 
ter of  Smith's  Trusts,  23  Eng.  793. 

Lawes  v.  Bennett,  1  Cox's  Chy.  167.     Right  to  insurance  money.     Considered, 
Edwards  v.   West,  25  Eng.  64. 

Leach  V.  Jay,  23 "Eng.  106.     Affirmed,  iS.  C,  25  Eng.  744. 

Leather  Cloth,  etc.,  v.  American,  etc.,  11   H.  L.  Cas.  523.     Trademark.     Dis- 
cussed, Cheavin  v.  Walket*,  22  Eng.  513. 

Le  Orice  v.  Finch,  3  Mer.  50.     Ademption  of  legacy.     Disapproved,  Harrison 
V.  Jackson,  23  Eng.  625. 

Leman,  Ex  parte,  3  Chy.  Div.  324.     Affirmed,  8.  C,  19  Eng.  641. 

,  Matter  of,  19  Eng.   641.     Priority.      Followed,  Ex  parte  Payne,  27 

Eng.  761. 
Lewer,  Matter  of  19  Eng.  698.     Affirmed,  8.  C,  21  Eng.  792. 
Limerick,  The,  18  Eng.  413.     Reversed  in  part,  Id.  450. 
Lindsay  v.  Cundy,  16  Eng.  392.     Reversed,  8.  C,  19  Eng.  237. 
Lipscomb  v.  Lipscomb,  L.  R.,  7  Eq.  501.     Mortgage,  apportionment  of  debts. 

Questioned,  Leotiino  v.  Leonino,  27  Eng.  28. 


> 
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Li^^d  V.  Lloyd,  L.  R.,  2  Eq  782.  Forfeiture.  Followed,  Ancona  v.  Waddeli, 
26  £d|j:.  594. 

Locking  v.  Parker,  4  Eng.  736.  Power  of  sale  in  mortgage.  Explained,  John- 
Mil  V.  Mounttey,  27  Eng.  581. 

Lockyer  v.  Ferrymnn,  8  Dunlop's  Scotch  Cases,  4th  series,  vol.  3,  p.  882.  Af- 
firmed, 8.  a,  20  Eng.  89. 

London,  etc..  Loan  and  Discount  Co.  v.  Chase,  12  C.  B.  (N.S.)  780.  Bill  of 
sale,  description  of  maimer's  residence.  Disapproved,  Button  v.  O'Neill,  80 
Eng.  595. 

London,  etc.,  Ry,  Co,  v.  Bcershed,  2  Q.  B.  Div.  254 ;  3  id.  184.     Aflarmed,  8,  C, 

24  Eng.  625. 

V.  Watson,  80  Eng.  277.     Affirmed,  8.  C,  Id.  488. 

Lotcer.  Blackmore,  14  Eng.  291.     Bankruptcy.    Followed,  Matter  of  Josdyne, 

25  Eng.  822. 

Luke  V^.  S(mth  Kensington,  etc,,  25  Eng.  9.     Reversed,  8.  C,  27  Eng.  888. 

Lumley  v.  Gye,  2  Ellis  &  Bl.  216.  Action  for  enticing  away  servant.  Followed, 
Bou^en  v.  Ball,  29  Eng.  649. 

Lyon  V.  Fishmonger's  Co.,  14  Eng.  837.     Reversed,  8,  C,  17  Eng.  51. 

Maearthur,  Matter  of,  4QIj.  J.  Bankr.  86.  Rights  of  Mortgagee.  Overruled, 
Matter  of  SheU,    Matter  of  Lonergan,  21  Eng.  714. 

Machu  V.  London  <t  8outh  Western  By.  Co.,  2  Exch.  415.  Approved,  Doolan  v. 
Directors,  etc.,  of  Midkind  Ry.  Co.,  21  Eng.  48. 

Mackay  v.  Commercial,  etc.,  9  Eng.  202.  Princi pal's  liability  for  act  of  agent. 
Approved,  8wire  v.  Francis,  24  Eng.  56. 

Magistrates  v.  Morris,  8  Macq.  134.  Trust  for  charitable  purpose.  Discussed, 
Matter  of  BirkeU,  26  Eng.  854. 

Mangan  v.  Att&rton,  L.  R.,  1  Exch.  289.  Negligence.  Discussed,  Clark  v. 
Chambers,  28  Eng.  295. 

Marsden's  Trust,  4  Drewry,  594.  Fraudulent  appointment.  Distinguished, 
Roach  V.  Ti'ood,  18  Eng.  598. 

Marshall  v.  UUeswater,  etc.,  8  B.  &  S.  742.  Title  of  Crown  to  lake.  Disap. 
proved,  Bristow  v.  Cormican,  24  Eng.  482. 

Martin  v.  Ooble,  1  Camp.  820.  Ancient  lights,  test  of  right  to.  Disapproved, 
Moore  v.  HaU,  28  Eng.  164. 

Matson  v.  Baird,  Scotch  Cases,  4th  series,  vol.  5,  p.  87.  Affirmed,  8.  C,  24 
Eng.  676. 

Maybery  v.  Mansfield,  9  Q.  B.  754.  Solicitor's  liability  to  officers.  Followed, 
Royle  V.  BuOfy,  29  Eug.  548. 

Mayor,  etc.,  v.  Brown,  16  L.  C.  Jur.  1.     Affirmed,  8.  C,  19  Eng.  17. 

Mayor,  etc.  of  Montreal  v.  Drummond,  18  L.  C.  Jur.  225.  Reversed,  8.  C,  16 
Eng.  47. 

McCoUin  V.  Gilpin,  29  Eng.  348.     Affirmed,  8.  C,  Id.  702. 

McKinnon  v.  Armstrong,  Scotch  Cases,  4th  series,  vol.  1,  p.  899.  Affirmed, 
8.  C,  20  Eng.  99. 


XXTl  CASES  CRITICISED. 

M^hado  T.  Porto,  ete. ,  Ry.  Ce. ,  10  EDg.  379.    Batific&tioD  of  coatTMt    Conud- 

ered,  SpUicr  v.  Parit  Skating  Rink  Co.,  23  Eog.  040. 
MOlor'ii  Trvst*,  22  Eag.  TOO.  8.  C.  aguD,  23  Eng.  Qia 
MercUr  v.   Cotton,  1  Q.   B.   DIv.  443.     Discovery.     Distinguished,  Satiord  v. 

Monk,  26  Eng.  394. 
Mmy  V.  NickaUt,  8  Eng.  800.    Coats,    IHsiinguisbed,  AdaiT  v.  7<ruiv.  37 

Eog.  401. 
Metcalfe  v.   j9rt(annia  Iron   Work*   Co.,   18  Eng.   83.      Afflrmvd,    8.    C,   21 

Eng.  198. 
MetropoUtan   RaUmty  Co.    t.   Defria,    20    Eng.    272.      Afflrmed,    8.   C,   21 

Eng.  179. 

T.  Jwr^fcton.  11  Eng.  344 :  30  Eog.  402.     Reveised,  8.  C,  24  Eng.  121. 

Meyerhoff-v.  Frothlteh,  80  Eng.  300.     Aflarmed,  8.  C.  Id.  418. 

Mieh^t  Truttt,  Matter  of,  33  Eng.  234.     Reversed,  8.  C.  25  Bug.  64. 

Miller  T.  MiiUr,  L.  R.,  8  Eq.  4D0.     Statute  or  limitations  as  a  bar  to  acooanting 

betwewi  partners.     Disapproved,  ifppet  v.  Crawley,  36  Eng.  478. 
Mineliin  v.   Miachin,  S  Irish  Cbr.    167.      AppoiDtment,  Yaliditj   of.     DLsap- 

prored,  Matter  qf  (Japan's  Trutti,  27  Eng.  48. 
Moet  V.  Pickering,  23  Eng.  33t     Reversed,  8.  C,  26  Eng.  856. 
MoUvt).  eU.,  V.  Court  of  Wards,  4  Eng.  121.     Partnenbip.     Con^dered,  FooUy 

T.  JMver,  23  Eng.  214. 
MorUg.  Ezparte,  L.  R,  SChf.  1020.     Partnership.     Followed,  Sx  parte  Dear, 

la  Eng.  638. 
Morrdl  v.  Cowan,  22  Eng.  743.    Reversed,  8.  C,  28  Eng. 447. 
Morris  v.  Dunham,  IT  Eng.  S25.     Succession  duty.     Approved,   Matter  <^ 

Cooper  <e  Allen's  Contract,  31  Eng.  725. 

ttley'sTnul.  L.  R.,11  Eq.  490.     Validltj  of  troats.     Disapproved,  ffaier. 

IlaU.  18  Eng.  739. 

iin«y  V,   Illamire.  4  Buss.   384      Term  "heirs."     IHsapproved,  Smith  r. 

Butdier,  36  Eng.  558. 

Cham,  The,  16  Eng.  299.     Reversed,  8.  C.  16  Eng.  694 

rray  v.  ifaekenzie,  14  Eng.  469.     Chattel  mortgagee.     DlBtingoiBhed,  Matter 

ofM-Uattie,  26  Eng.  786. 

A  V.  Dickivioa,  U  R.,  3  C.  PI.  253.  SUerilTH  fe^  INsapproved,  Bittieks 
V.  Bath  CoUiery  Co.,  21  Eng.  650. 

Honal  Bank,  Matter  of,  L.  R.,  14  Eq.  607.  Mortgagee's  lien  on  sutplos. 
Diaapproved,  Taltiot  v.  Frere,  26  Eng.  848. 

liw  Iron  Ore  Co..  Matter  of,  16  Eng.  779.  TTn registered  mortage.  Consid- 
ered, Mailer  of  Tnlernalianal  Pulp  and  Paper  Co.,  33  Eng.  157,  Distin. 
gaishad,  Smith't  Vasr,  27  Eng.  794. 

■hoU  V  Uarsland,  14  Eng.  638.    Affirmed,  8.  C.  19  Eng.  885. 

■lealU  V.  Merry,  13  Eog.  56.  Indemnity,  right  to.  Followed,  Btritage  v. 
Paiiit,  IT  Eng.  681. 


CASES  CRITICISED.  XXvii 

Nieklin  v.  WiUiam*,  10  Excb.  259.     Prospective  damages.     Considered,  Lcmb 
V.  Walk^,  2«  Eng.  882. 

NiekHng  y.  JUeaj^s,  21  L.  T.  Hep.  (N.S.)  754.  Contract  induced  by  fraud.  Dis- 
approved, Lindsay  v.  Cundy,  16  Eng.  892. 

North  British,  etc.,  v.  London,  etc.,  22  Eng.  828.  Subrogation.  Followed, 
DarreU  v.  TibbitU,  29  Eng  464. 

Northumbrian  The,  L.  R.,  3  A.  &  E.  6.  Interest  on  damages.  Followed,  Smith 
V.  Kirby,  16  Eng.  262. 

NorUm  V.   Fhrenee  Land,  etc,,  Co.,  28  Eng.  618.    Reversed,  8.  C,  27  Eng.  86. 

Nugent  v.  8mit?i,  15  Eng.  208.     Reversed,  8,  C,  17  Eng.  880. 

Oakes  v.  TVtr^and,  L.  R.,  2  H.  L.  825.  Rights  of  shareholder  in  insolvent 
comimny.     Discussed,  8tone  v.  City  A  County  Bank,  30  Eng.  156. 

Oakford  v.  European  Shipping  Co.,  1  H.  &  M.  182.  Surety  when  discharged. 
Approved,  Swire  v.  Red/man,  17  Eng.  175. 

Oaidey  v.  PasheUer,  4  CI.  &  Fin.  207  ;  10  Bligh  (N.S.)  548.  Surety  when  dis- 
charged.     Distinguished,  Smre  v.  Redman,  17  Eng.  175. 

OMahoney  v.  Burdett,  12  Eng.  22.  Construction  of  will.  Distinguished,  Be- 
sant  v.  Cox,  28  Eng.  201. 

Ourie,  The,  Lush.  Adm.  154.  Jurisdiction  of  action  against  vessel.  Followed, 
The  Anna,  17  Eng.  552. 

Oibom*s  Trust,  L.  R.,  12  Eq.  392.  Trusts.  Distinguished,  MaUerof  Walker^ % 
M&rtgage  Thrusts,  18  Eng.  492. 

(hcen  y.  London,  etc..  By.  Co.,  L.  R.,  8  Q.  B.  54.  Costs  of  inquiry  as  to  com- 
pensation. Approved,  Matter  of  Sandback  Charity  Trustees,  etc.,  28 
Eng.  1. 

Oxenden  v.  Cropper,  4  Dowl.  574.  Security  for  costs.  Overruled,  Broelebank 
V.  Kings  Lynn  Steamsh.  Co.,  80  Eng.  229. 

Pagin's  Case,  6  Chy.  Div.  681.  Allotment  of  fully  paid  shares.*  Distinguished, 
Whitens  Case,  27  Eng.  229. 

Paice  V.  Walker,  L.  R.,  5  Exch.  178.  Personal  liability  of  a^^ents.  Disap- 
proved, Oadd  V.  Houghton,  18  Eng.  861. 

Parker  v.  8(mth  Eastern  By.  Co.,  18  Eng.  288.  Reversed,  8.  C,  21  Eng.  849. 
Notice.     Considered,  Burke  v.  South  Eastern  Ry.  Co.,  80  Eng.  671. 

Pamham*s  TYusts,  Matter  of,  2  Eng.  857.  Forfeiture.  Followed,  Aneona  v. 
WaddeU,  26  Eng.  594. 

Parsons  v.  Lloyd,  L.  R.,  1  Ex.  807  n.  Rights  of  trustee  in  liquidation.  Ques- 
tioned, Matter  of  HaUing,  28  Eng.  488. 

Pattabhiramier  v.  Vencataroio,  13  Moore  P.  C,  Ind.  App.  560.  Mortgage  by 
conditional  sale.     Explained,  Thunibasawmy  v.  Mahomed,  16  Eng.  189. 

Patterson  v.  Gaslight,  etc.,  17  Eng.  788.     Affirmed,  8.  C,  24  Eng.  162. 

Pearee  v.  Lindsay,  1  D.  F.  &  J.  573.  Costs.  Explained,  Kirkwood  v.  Webster, 
26  Eng.  81. 

Pearson  v.  Commercial  Un.  Ass.  Co.,  15  C.  B.  (NS.)  304  ;  6  Eng.  248.  Affirmed, 
A  C,  16  Eng.  139. 


xxviii  CASES  CRITICISED. 

Peek  V.  Ourneyt  8  Eng.  1.     Responsibility  of  director  for  act.  of  co-director. 
Explained,  CargiU  v.  Bower,  27  Eng.  (J3. 

Perry  v.  Oriental  Hotels  Co.,  L.  R.,  5  Chy.  420.     Winding  up  of  compauy. 
Distinguished,  Boyle  v.  Betttcs  Llantwit  Co.,  17  Eng.  71H. 

Phillips  V.  London,  etc.,  28  Eng.  844.  Affirmed,  A  6\,  29  Eng.  177.  Again, 
80  Eng.  769. 

Philps  V.  Homsiedt,  1  Ex.  Div.  62.  Chattel  Mortgage.  Disapproved,  Matter 
of  Cooper,  26  Eng.  719. 

Phosphate  Setcxige  Co.  v.  MoUeson,  1  Scotch  Cas.  (4th  series),  840.  A^rmed, 
8.  a,  18  Eng.  63  ;  22  id.  157. 

PJuxTmaceutical  So.  v.  London  &  Prov.  S,  Asso.,  28  Eng.  775.  Reversed,  S.  C 
29  Eng.  317. 

Pickard  v.  Smith,  10  C.  B.  (N.S),  470.  Master's  liability  for  negligence  of  ser- 
vant.    Considered,  Whiteley  v.  Pepper,  20  Eng.  341. 

Pigou,  Matter  of,  3  Madd.  136.  Bankruptcy,  proof  of  claim.  Disapproved, 
Matter  of  Cumberland,  18  Eng.  841. 

Pile  V.  Salter,  5  Sim.  411.  Gift  over,  when  fails.  Disapproved,  UnderhtU  v. 
Bod&re,  17  Eng.  589. 

Plimpton  V.  SpiUer,  19  Eng,  826.     Affirmed,  S.  C,  23  Eng.  42. 

Polak  V.  Everett,  18  Eng.  104.  Surety  when  discharged.  Distinguished,  Bain- 
how  V.  Juggins,  29  Eng.  219. 

Poolep  V.  Briber,  22  Eng.  214.  Partnership.  Discussed,  Matter  of  Tennant, 
22  Eng.  831. 

Portal  V.  Emmens,  1  C.  PI.  Div.  201,  664.  Liability  of  shareholders.  Distin- 
guished, Kipling  v.  Todd,  30  Eng.  220. 

Potter  V.  Duffield,  9  Eng.  664.  Memorandum  of  sale.  Considered,  TTicmias  ▼. 
Br&uyn,  18  Eng.  143. 

PoweU,  Matter 'of,  1  Chy.  Div.  601.  Conditional  sale.  Followed,  Matter  of 
Blan  shard,  25  Eng.  510. 

Powles  V.  Bider,  6  Ellis  &  Bl.  207.  Master's  liability  for  negligence  of  serraat. 
Followed,  Venables  v.  Smith,  20  Eng.  345. 

Prettpman's  Case,  2  Vem.  279.  Grant,  subject  to  lease.  Discussed,  SmM,  ▼. 
Widlake,  30  Eng.  10. 

Price  V.  Jenkins,  20  Eng.  707.  Reversed,  S.  C,  22  Eng.  357.  Assignment. 
Distinguished,  JEr.  pa^rte  HiUman,  27  Eng.  157.  Specific  i>erformance. 
Considered,  Qale  v.  Gale,  22  Eng.  718. 

Printing,  etc.,  Co.,  Matter  of,  8  Chy.  Div.  535.  Execution  against  insolvent 
company.     Disapproved,  Matter  of  Richards,  27  Eng.  870. 

Prole  V.  Soady,  L.  R.,  3  Chy.  220.  Rights  of  married  woman  after  decree  nin 
for  divorce.     Distinguished,  Norman  v.  ViXlars,  21  Eng.  600. 

Protector,  etc.,  v.  Qrice,  29  Eng.  206.     Reversed,  S.  C,  Id.  472. 

Prudential  Assurance  Co.  v.  Knott,  11  Eng.  498.     Injunction.     Distinguished 
TAorley's  Cattle  Pood  Co.  v.  Massam,  23  Eng.  182.     Jurisdiction  to  restrain 
publication  of  libel.     Considered,  Saxby  v.  Easterbrook,  90  Eng.  209. 


CASES  CRITICISED.  xxix 

Pryite*$  Estate,  Matter  of,  L.  R.,  10  Eq.  581.  Sale  of  settled  lands.  Followed, 
MaUer  of  yagk*tt  TruaU,  22  Eug.  tJ77. 

PurcAl  V.  SoicUr,  18  En^.  333.     Affirmwl.  S.  C.  20  Eng.  478. 

Quick  V.  Quick,  3  Swab.  &  F.  443.  I)»h1h rations  of  testator  as  evidence  to  prove 
lost  will.     Overruled,  Sugden  v.  Lord  St.  Leonardo,  17  Eng.  453. 

Badley  v.  London  & N.  W.  Ry.  Co.,  8  Eng.  516.  Affirmed,  and  12  Eng.  544. 
Reversed,  S.  C\,  18  Eng.  37. 

Rainbow  v.  Jnggim,  39  Eng.  219.     Affirmed,  S.  C,  Id.  878. 

Ramsay  v.  Blfiir,  8  Sc.  Cases  (4th  series)  25.     Affirmed.  17  Eng.  88. 

Rede  v.  Oakcs,  4  De  Jes,  J.  &  S.  505.  Apportionment  of  price  of  leased  prem- 
ises sold.  Distinguished,  Morris  v.  Dcbenhavi,  17  Eng.  625.  Succession 
duty.     Considered,  Cooper  ifc  Alienee  Contract,  21  Eng.  725. 

Redhead  v.  Midland,  etc.,  h.  R.,  4  Q.  B.  879.  Sale  for  specific  use,  warranty 
on.     Distinguished,  Randall  v.  Netcson,  19  Eng.  243. 

Reesy.  Wattst,  11  Exch.  410.  Setoff  against  administrator.  Followed,  Neu)eU 
V.  National  ProvincitU  Bk,  17  Eng.  381. 

Regina  ▼.  AspiaaU,  18  Eng.  152.     Affirmed,  8.  C,  19  Eng.  198. 

V.  Barrow,  L.  R.,  1  C.  C.  Res.  156.     Rape.     Questioned,  Queen  v.  Flat- 

Ury,  21  Eng.  188. 

V.  Bradlaugh,  21  Eng.  269.     Reversed,  S.  C,  28  Eng.  482. 

V.  Cambrian  Ry.  Co.,  L.  R.,  6  Q.  B.  422.     Compensation  for  diversion  of 

traffic  from  ferry.     Overruled,  Hopkins  v.  Great  Nortliem  Ry.  Co.,  Q.  B. 
Div.,  20  Eng.  295, 

V.  Castro,  9  Eng.  323.     Affirmed,  8,  C,  29  Eng.  408. 

V.  Chapman,  12  Cox's  Cr.  Cas.  4.     Manslaughter.     Considered,  Regina 

V.  Carey,  28  Eng.  564. 

V.  Churchwardens  of  All  8aints,  etc.,  L.  R.,  9  Q.  B.  817.     Affirmed,  8,  C, 

17  Eng.  1. 

V.  Cleary,  2  F.  &  F.  850.     Dying  declarations.     Considered,  Regina  v. 

French,  28  Eng.  583. 

V.  Cooper,  L.  R. ,  2  C.  C.  Res.  123.     Embezzlement.     Followed,  Regina 


y.  Tailock,  20  Eng.  242. 

—  V.  Cramp,  28  Eng.  616.     Affirmed,  8.  C,  29  Eng.  814. 

—  V.  Beane,  18  Cox's  Cr.  Cas.  386.     Same  case,  20  Eng.  864, 

—  V.  Beer,  Leigh  &  Cave,  240.     Larceny  by  wife.  *  Explained,  Regina  v. 
Kenny,  20  Eng.  366. 

—  V.  Featherstone,  Dearsl.  C.  C.  869.  .  Larceny   by   wife.     Explained,  Re- 


gina V.  Kenny,  20  Eng.  866. 

—  V.  French,  28  Eng.  172.     Affirmed,  8.  C,  29  Eng.  46. 

—  V.  Kenny,  13  Cox's  Cr.  Cas.  897.     Same  case,  20  Eng.  866. 

—  V.  Kfyn,  19  Eng.  866.     Jurisdiction  of  acts  done  by  foreigner  on  higli 
seas.     Followed,  Harris  v.  Owners  of  Franconia,  20  Eng.  446. 

—  V.  Lords,  etc.,  L.  R.,  7  Q.  B.  887.     Mandamus.     Distinguished,  Army- 


tage  v.  Wilkinson,  24  Eiig.  254. 


1 


XXX  CASES  CRITICISED. 

Rfgina  v.  Mayor  of  Sheffield ^  L.  R.,  6  Q.  B.  652.     Expense  by  munidpal  corjio- 
ration.     Considered,  Attorney  Ocneml  v.  Mayor  of  Brecon,  26  Kng.  626. 

V.  Orton,  9  Eng.  323.     Affirmed,  8.  C,  29  Eng.  408. 

V.  PostmaMer  General,  1  Q.  B.  Div.  658.     Affirmed,  8.  C,  28  Eug.  359. 

V.  Reed,  4  Q.  B.  Div.  477.     Reversed,  8.  C,  29  Eng.  407. 

V.  Sykes,  1  Q.  B.  Div.  52.     Statement  of  grounds  of  refusal  of  license. 

Followed,  Ex  parte  Smith,  28  Eng.  329. 

V.  Tiehbonie,  9  Eng.  328.     Affirmed,  8.  C,  29  Eng.  408. 

V.  York,  etc..  By.  Co.,\  Ell.  &  BI.  858.     Highways.     Followed,  Uegina 


V.  French,  28  Eng.  Vf2. 

Rex  y.  Camhencarth,  3  Bam.  &  Adol.  108.     Liability  for  non-repair  of  highways. 
Disapproved,  Regina  v.  French,  28  Eng.  172  ;  29  id.  46. 

V.  TntMe^9,  etc.,  5  Ad.  &  Ell.  581.     Dismissal  from  office.     Dissented 

from,  Ex  parte  Richards,  28  Eng.  322. 

Reynard  v.  Arnold,  7  Eng.  738.     Affirmed,  L.  R.,  10  Chy.  386.     Right  to  in- 
surance money.     Distinguished,  Edwards  v.  West,  25  Eng.  64. 

Reynolds  Y.  Rowley,  L.  R.,  2  Q.  B.  474.     Bankruptcy.    Distinguished,  Matter 
of  Hayman,  25  Eng.  87. 

V.  Oodlee,  John.  (Eng.)  Chy.  536.     Ultimate  trust  for  executors  in  con- 
verted personalty.     Overruled,  Gwrteis  v.  Wormald,  26  Eng.  601. 

Rhodes  V.  Airedale,  etc.,  1  C.  P.  Div.  402.     Appeal  upon  special  case  stated  by 
arbitrator.     Followed,  Bidder  v.  N.  StaffardsJUre  Ry.  Co.,  28  Eng.  848. 

Richards  v.  Richards,  15    East,  294  note.    Proof   of   heirship.     Considered, 
Greaves  v.  Greenwood,  20  Eng.  547. 

Richardson  v.  Great  Eastern  Ry.  Co.,  13  Eng.  343.    Reversed,  8.  C,  17  Eng. 
293. 

Rideoufs  Trvsts,  Matter  of,  L.  R.,  10  Eq.  41.     Evidence  of  illegitimacy.     Con- 
sidered,  Matter  of  Yarwood^s  Trusts,  22  Eng.  288. 

Rwer  Wear  Commissioner  v.  Adamson,  17  Eng.  190.     Affirmed,  8.  C,  21  Eng.  1. 

Roberts  v.  Bury  Impr.  Comrnrs. ,  L.  R. ,  4  C.  P.  755.    Contract,  construction  of. 
Distinguished,  Walker  v.  London  A  N.  W.  Ry.  Co.,  17  Eng.  408. 

V.  Roberts,  2  Phil.  Chy.,  534.     Parties  to  administration  action.     Consid- 
ered, Clowes  V.  Milliard,  20  Eng.  647. 

Robinson  v.  P^Hce,  19  Eng.  232.     Affirmed,  8.  C,  20  Eng.  854. 

Rodger  v.  Comptoir  d'lSscampte  de  Paris,  L.  R.,  2Priv.  C.  398.      Stoppage  in 
transitu.     Disapproved,  Leask  v.  Scott,  21  Eng.  169. 

Roe  V.  Hammond,  21  Eng.  297.     Sheriff's  fees.     Disapproved,  BissicJcs  v.  Both 
Colliery  Co.,  21  Eng.  550.    Overruled,  Mortimore  v.  Cragg,  30  Eng.  112. 

Romer,  Matter  of,  28  Eng.  706.     Affirmed,  8.  C,  29  Eng.  36. 

Roper  V.  Williams,  1  Turn.  &  Russ.  18.  Waiver  of  covenant.     Distinguished, 
German  v.  C?iapman,  23  Eng.  565. 

Rossv.  Gtbbs,  L.  R.,  8  Eq.  522.     Privileged  communication.     Explained,  An- 
derstm  v.  Barik  of  British  Columbia,  17  Eng.  666. 


CASES  CRITICISED.  xxxi 

ItwmUr  V.  MiUer,  22  Eog.  382 ;  24  id.  684.  Distinguished,  BonneweU  v.  J&n- 
kin/t,  25  Eng.  128. 

Rmrk^:  v.  W?iite  Moss,  etc.,  18  Eng.  191.     Affinned,  8.  C  ,  20  Eng.  469. 

Rowland,  Matter  of,  L.  R.,  1  Cby.  421.  Bankruptcy.  Explained,  McUter  of 
Hfiymnn,  25  Eng.  87. 

Rawsell  v.  Morrv*,  7  Eng.  646.  Action  against  executors  de  son  tort.  Disap- 
proved, Ainhlef'  v.  Lindsny,  17  Eng.  838. 

Boyal  Bi-itish  Batik  v.  Ti/rqunnd,  5  Ell.  &  Bl.  24«  ;  6  id.  827.  Power  of  direc- 
tors to  borrow.     Distinguished,  Irvine  v.  Union  Bank,  etc.,  19  Eng.  158. 

Bufyle,  Matter  of  26  Weekly  Rep.  216.  Bankruptcy.  Explained,  Matter  of 
Chenney.  26  Eng.  449. 

Eustomjee  v.  Regina,  17  Eng.  143.     Affirmed,  8.  (7.,  19  Eng.  215. 

ByaU  V.  RfPwUR,  1  Ves.  Sen.  875.  Bankruptcy  act.  Distinguished,  Matter  of 
Bainbridge,  25  Eng.  233. 

Ryland  v.  Fletcher,  L.  R.,  8  H.  L.  330.  Landlord's  liability  for  injury  by  escape 
of  water.  Distinguished,  NicJwls  ▼.  Manrtiand,  19  Eng.  335  :  Andjerson  ▼. 
Oppenheimer,  29  Eng.  480. 

Sale  V.  Lambert,  9  Eng.  661.  Memorandam  of  sale.  Discussed,  Thomas  ▼. 
Brown,  18  Eng.  143. 

SaTier  v.  Biltati.  25  Eng.  34.     8.  C.  again,  27  Eng.  645. 

Saunders  v.  Jones,  7  Cliy.  Div.  435.  Declining  to  answer  interrogatory.  Over- 
ruled, Fisher  v.  Owen,  25  Eng.  540. 

Sayre  v.  IFiighes,  L.  R.,  5  Eq.  376.  Presumption  of  advancement.  CoMsid- 
ered,  Bennet  v.  Bennet,  27  Eng.  41. 

Searamanga  v.  Stamp,  30  Eng.  557.     Affirmed,  8.  C. ,  Id.  782. 

SehiUer,  Matter  of  Cargo  of,  18  Eng.  483.     Affirmed,  8,  C,  %l  Eng.  566. 

Beott  V.  Cumberland,  11  Eng.  546.  Costs  of  administration.  Explained,  Jones 
V.  Caless,  26  Eng.  487. 

V.  Edmonds,  12  Deas.  1077.     Taxes,  liability  for.     Discussed,  Dunbar  v. 

British  Fisheries  So.,  24  Eng.  846. 

Seaman  v.  Netherclift,  18  Eng.  176.     Affirmed,  8.  C.  19  Eng.  804. 

Semema  v.  Brindey,  18  C.  B.  (N.S.)  467.  Set-off  against  factor.  Explained, 
Ex  parte  Dixon,  In  re  Henley,  19  Eng.  724. 

Senkouse  v.  Christian,  1  T.  R.  560.  Right  of  way.  Distinguished,  Bidder  v. 
N.  Staffordshire  By.  Co.,  28  Eng.  848. 

Shand  v.  Bowes,  17  Eng.  133.     Reversed,  8.  C,  19  Eng.  253. 

Sharp  V.  Tayltrr,  2  Phillips,  801.     Enforcing    illegal    agreement.     Discussed, 

Sykes  v.  Beadon,  27  Eng.  435. 
Sheen,  Matter  of,  22  Eng.  781.     Bankruptcy.     Explained,  Matter  of  Hayman, 

25  Eng.  87. 
Sheldon  v.  Sheldon,  8  Jur.  877.     Probate  of  settlement.     Considered,  Bizzey  v. 

Flig/U,  18  Eng  505. 

Shephard  v.  Beane,  2  Chy.  Div.  223.  Counter-claim.  Disapproved,  Furness  v. 
.Boo^A,  20  Eng.  775.    Discussed,  Harris  v.  Gamble,  23  Eng.  310. 


xxxii  CASES  CRITICISED. 

Sfupherd,  Matter  of,  26  Eng.  449.     Affirmed,  S.  C,  27  Eng.  196. 

V.  Hari'tHon,  L.  R.,  5  H.  L.  116.     Bill  drawn  against  consignment.     Dis- 
tinguished, Ex  parte  Banner.  16  Eng.  740. 

V.  Kottffen,  21  Eng.  474.     Reversed,  8.  C,  Id.  480. 


SfieppariVH  TourJistone,  292.  Exchange  of  lands  by  joint  tenants,  etc.  Ques- 
tioned, Matter  of  FHth  ct-  Osb</rne,  18  Eng.  724. 

STierman  v.  Brituh  Empire  Amu.  So.,  L.  R.,14  Eq.  4.  Costs  of  perfecting 
title.     Discus.sed,  SnuJidera  v.  Dunm/in,  25  Eng.  43. 

Sidney  v.  WUmer,  25  Beav.  26  ;  2  D..  J.  &  S.  84.  Construction  of  will.  Con- 
sidered, Wade-Gery  v.  Uandley,  16  Eng.  680. 

V.  WUmer,  1  Hern.  &  Miller,  376.     Executory  limitations.     Disapproved, 

WadeOery  v.  Ilandley,  18  Eng.  562. 

Simpson,  Matter  of  L.  R.,  10  Eng.  597.  Partnership.  Distinguished,  Ex  parte 
Dear,  16  Eng.  628. 

Sinclair  v.  Jackson,  17  Beav.  405.  Interest.  Considered,  Smith  v.  JBUl,  25 
Eng.  843. 

Siner  v.  Oreat  Western,  etc.,  L.  R.,  8  Ex.  150;  4  id.  117.  Railroad  company's 
liability  for  negligence.  Distinguishcnl,  Robson  v.  North  Ea^em  By.  Co., 
19  Eng.  228. 

Singer  Mfg.  Co.  v.  Wilson,  16  Eng.  827.  Trademarlt.  Discussed,  Cheawn  v. 
Walker,  22  Eng.  513.     Reversed,  24  id.  272. 

Skinner  v.  Great  Northern  Ry.  Co.,  10  Eng.  462.  Privileged  communications. 
Followed,  McCorquodale  v.  Bell,  17  Eng.  357. 

Slubey  v.  ITeyward,  2  H.  Bl.  504.  Stoppage  in  transitu.  Distinguished,  Matter 
of  Cooper,  27  Eng.  338. 

Smith,  Matter  of,  1  Prob.  Div.  800.  Appearance.  Followed.  Tlie  Vivar,  30 
Eng.  572. 

v.  Butler,  L.  R.,  19  Eq.  473.  Costs.  Disapproved,  Harrison  v.  Wear- 
ing, 27  Eng.  472. 

V.  Marrable,  11  M.  &  W.  5.     Implied  condition  in  lease  of  fumislied 


house.     Approved,  Wilson  v.  Hatton,  21  Eng.  488. 

V.  Smit?i,  L.  R.,  5  Chy.  342.     Perpetuities.     Followed,  Matter  of  Mase- 


ley's  Trusts,  27  Eng.  774. 

Snell,  Matter  of  22  Eng.  485.     Solicitor's  lien.     Followed.  Matter  of  Mason,  27 
Eng.  236. 

SocUti  Cockriil.  Matter  of,  8  Chy.  Div.  115.     Release.     Distinguisbod.  Matter  of 
Carter,  25  Eng.  620. 

Solomon  v.  Solomon,  83  L.  J.,  Cliy.,  478.     Leaseholds  not  within  Locke  King's 
Act.     Approved,  Hill  v.  Wormsley,  20  Eng.  824. 

Southwell  V.  Boirditch,  16  Eng.  447.     Reversed,  S.  C,  17  Eng.  834. 

Spalding  v.  Thompson,  26  Beav.  637.     Mortgagee's  lien  on  surplus.     Disap- 
proved, Talbot  V.  Frere,  26  Eng.  348. 


CASES  CRITICISKD.  xxxili 

Sp4U'<jo"s  Cnne,  5  Eng.  63&  Contributori-es.  Distinguished,  Matter  of  Church 
and  Empire  F.  Ins.  Fund,  25  Eng.  174.  Payment  for  slmrea.  Followed, 
WhUe'n  CVi^,  27  Eng.  229. 

Spencer* s  Case,  5  Coke,  16a.  Covenant  running  with  land.  Distinguished, 
Cooke  V.  Chilcott,  18  Eng.  760. 

Stephen*,  Matter  of,  2  Mont.  &  Ayr.  81.  Costs  of  another  action.  Disapproved, 
Matter  of  Carr,  27  Eng.  333. 

V.  AvMralinn  Ins.  Co. ,  4  Eng.  296.  Insurance  subject  to  usage.  Con- 
sidered, Imperial  Mar.  Ins.  Co.  v.  Fire  Ins.  Corp.,  30  Eng.  296. 

Stephenson's  Case^  45  L.  J.  Chy.  488.  Liability  as  director.  Distinguished, 
Barber's  Case.,  22  Eng.  576.  ^ 

Stevens,  Matter  of  L.  H  ,  20  Eq.  786.  Act  of  bankruptcy.  Distinguished,  Mai- 
ter  of  Jackson,  20  Eng.  839.  Bill  of  sale,  validity  of.  Approved,  Ex  parte 
Payne,  27  Eng.  761. 

V.  Midland  Railioay,  10  Exch.  852.  Malice  by  corporation.  Disap- 
proved, Edwards  v.  Midland  By.  Co.,  29  Eng.  621. 

Stetoart  v.  Jones,  3  De  G.  &  Jones,  532.  Construction  of  will.  Questioned, 
Unsworth  v.  Speakman,  20  Eng.  796. 

v.  lAmdon  <fe  N,  W.  By.  Co.,  8  H.  &  C.  185.  Carrier's  liability  for  pas- 
senger's luggage.    Overruled,  Cohen  v.  South  Eastern  By.  Co.,  20  Eng.  526. 

StirUng-Maxwell  v.  CaHmight,  26  Eng.  10.     Affirmed,  8.  C,  27  Eng.  740. 

/SfefewrtAy  V.  fiiancro/TJ,  10  Jur.  (N.S.)  762.  Power  of  appointment.  Considered, 
In  re  Veale^s  Trusts,  19  Eng.  669. 

Stowion  V.  Stourton,  8  D.  M.  &  G.  760*  Religions  education  of  children.  Con- 
sidered, Agar-EUis  v.  Laseelles,  26  Eng.  494. 

Street,  Matter  ofli^U.,  10  Eq.  165.  Attorney's  costs.  Discussed,  Matter  of 
HaU  A  Barker,  26  Eng.  318. 

8w^  ▼.  Wenman,  L.  R.,  10  Eq.  15.  Right  of  divorced  wife  to  settled  property. 
Disapproved,  Fitzgerald  v.  CTiapmun,  16  Eng.  634. 

Tardiffr.  Bobinson,  27  Beav.  629,  note.  Trust  to  renew  lease.  Distinguished, 
Maddy  v.  Hale,  18  Eng.  531. 

TasseU  v.  Smith,  2  De  G.  &  J.  718.  Consolidation  of  mortgages.  Explained. 
Baker  v.  Gray,  16  Eng.  619. 

Tayleur  v.  Wildin,  L.  R.,  3  Exch.  808.  Notice  to  quit.  Distinguished,  Rolme 
v.  BrunskiU,  28  Eng.  401. 

Taylor  v.  CaldweU,  8  B.  &  S.  883.  Excuse  for  non-performance.  Followed, 
HimeU  V.  Caupland,  16  Eng.  819. 

V.  OiUott,  L.  R.,  20  Eq.  682.     Disclaimer  of  lease.     Followed,  SmaUey 

V.  Hardinge,  29  Eng.  666. 

V.  Goodwin,  28  Eng.  748.     Carriage,  what  is.     Distinguished,  WiUi/ims 

V.  EUis,  29  Eng.  250. 
V.  Ch'oham,  Scotch  Cases,  4tli  Series,  vol.  5,  p.  49.     Reversed,  8.  C,  24 


Eng.  837. 
Teague,  Matter  of  li  Beav.  818.    Attorney's  lien.     Disapproved,  Matter  of  Jatr- 
man,  21  Eng.  788. 

Vol.  c 


CASES  CRITICISED. 

Tecudal^s  Case,  8  Eog.  722.    Dictum  as  to  wrongfuMivereioii  of  capital.     Ques- 
tioned, Hope  V.  InlernatianaJL  Financial  So.,  19  Eng.  833. 

TetudaU  v.  BraithwaUe,  19  Eng.  684.    Affirmed,  8.  C,  22  Eng.  867. 

Tharsis,  etc.,  v.  M*Elrop,  Scotch  Cases,  4th  Series,  vol.  5,  p.  161 ;   15  Scottish 
Law  Reporter,  115.     Reversed,  S.  C,  24  Eng.  638. 

Thompson  v.  BarreU,  1  L.  T.  Rep.  (N.S.)  268.      Chattel  mortgage.      Distin- 
guished. Mattsr  of  Odell,  26  Eng.  523. 

V.  Hopper,  6  Ell.  &  Bl.  172,  and  987.     No  warrant j  Of  seaworthiness 

implied  in  time  policy.     Followed,  Dudgeon  v.  Pembroke,  19  Eng.  105. 

V.  Lapworth,  L.  R.,  3  C.  PI.  149.     Construction  of  covenants  in  lease. 


Distinguished,  RfiwUns  v.  Briggs,  30  Eng.  231. 

Xhicniey's  CatUe  Food  Co,  v.  Afasaam,  28  Eng.  182.  Injunction.  Considered, 
8a2^  V.  Easterhrook,  30  Eng.  209. 

TidaweU  v.  WhUworth,  L.  R.,  2  C.  PI.  826.  Construction  of  covenants  in  lease. 
Followed,  Baiolins  v.  Brigga,  30  Eng.  231. 

Tiemey  v.  Wood,  19  Beav.  830.  Declaration  of  trust.  Followed,  Kronheim  y. 
Johnson,  23  Eng.  407. 

Tiidedey  v.  Harper,  7  Chy.  Div.  403.     Reversed,  5^.  a,  26  Eng.  782. 

Tompkins  Y,  CoUhurst,  1  Ch.  Div.  626.  Marshalling  assets.  Followed,  Far' 
quharson  v.  Floyer,  17  Eng.  801. 

Topham  V.  Duke  of  Portland,  L.  R.,  5  Chy.  40.  Fraudulent  appointment. 
Distinguished,  Roach  v.  Trood,  18  Eng.  598. 

TovXmin  v.  Steere,  3  Mer.  210.     Extinguishment  of  mortgage.      Distinguished, 

Adams  v.  AngeU,  22  Eng.  869. 
Trethwiy  v.  Helya/r,  19  Eng.  662,     Costs  in  administration  suit.     Followed, 

Fenton  v.  WUU,  23  Eiig.  884. 

Trotman  v.  Wood,  16  C.  B.  (N.S.)  479.  Patent,  evidence  to  aid  construction  of 
specifications.     Distinguished,  Adie  v.  Clark,  17  Eng.  806. 

Troughton  v.  Oibtey,  1  Amb.  630.  Estoppel  by  representation.  Distinguished, 
Matt&r  ofBoUand,  26  Eng.  132. 

Twycross  v.  Grant,  21  Eng.  387.     8.  C.  again,  30  Eng.  893. 

Unglep  v,  rZn^fcy,  19  Eng.  678.     Affirmed,  8.  C,  22  Eng.  535. 

United  Kingdom,  etc..  Matter  of,  34  Beav.  493.  Payment  into  court.  Con- 
sidered, Matthew  v.  Northern  Assurance  Co,,  25  Eng.  778. 

Vpmann  v.  Elkan,  1  Eng.  474.  Lien  for  costs.  Questioned,  Moet  v.  Pickering, 
25  Eng.  356. 

Valpy,  Matter  of  L.  R.,  7  Chy.  289.  Unregistered  mortgage.  Considered, 
Matter  of  International  Pulp  and  Paper  Co.,  33  Eng.  157. 

Veal^s  Trust,  Matter  of  19  Eng.  669.     Affirmed,  S.  C,  22  Eng.  361. 

Vianfs  Settlement,  10  Eng.  765.      Marriage  settlement.      Disapproved,  In  re 

Jones'  WUl,  16  Eng.  792. 
Vincent  v.  Going,  1  J.  &  Lat.  697.      Interest.      Considered,  Smith  v.  JBitt,  25 

Eng.  843. 


CASES  CRITICISED  XXXV 

Vwey  ▼.  CTiapUnt  2  De  G.  &  J.  468.    Aathority  to  reeeiye  payment.    Followed, 
MaUer  of  J^einbanks,  27  Eng.  745. 

Vint  y.  Padget,  2  De  O.  &  J.  611.    Consolidation  of  mortgages.    Explained, 
Baker  t.  Oray,  16  Eng.  610. 

WagitaffY.  Anderson,  80  Eng.  650.     Affirmed,  8.  (7.,  Id.  752. 

WaiU  ▼.  LiUlevDood,  4  Eng.  760.    Constraction  of  term  saryironi.     Approved, 
Wake  V.  Varah,  16  Eng.  781. 

WcM  V.  Bright,  1  Jac.  &  W.  494.    Vendor,  when  a  tmstee  /or  parchaser. 
Explained,  Lysaght  y,  Edioarde,  17  Eng.  594. 

Ward  V.  BMs,  21  Eng.  140.    Reversed,  8.  0,,28  Eng.  142. 

Waring,  Ex  parte,  19  Ves.  845.     Bill  drawn  against  consignment.     Followed, 
Bz  parte  Banner,  16  Eng.  740. 

Warren  v.  RudaU,  IJ.  ft  H.  1.    Castody  of  title  deeds.    Considered.  Leathea 
V.  Leathes,  22  Eng.  48. 

Warwick  v.  Rogers,  6  M.  ft  Q.  840.     Ctmeellation  by  mistake.    Approved, 
Prince  v.  Oriental  Bank,  24  Eng.  221. 

TTota^a,  7^,  Swab.  Adm.  165.     Jarisdiction  of  action  against  vessel.     Fol- 
lowed, The  Anna,  17  Eng.  552. 

Waterhouse  v.  Jamieson,  2  H.  L.  (Scotch)  82.    Powers  of  liquidator.    Followed, 
MaUer  of  National  Funds  Assti,  Co,,  26  Eng.  562. 

Watson  V.  Clark,  1  Dow.  886.    Barden  of  proof.   Considered,  Pickup  v.  Thames, 
etc..  Ins,  Co.,  28  Eng.  471. 

V.  Haiyes,  5  Myl.  ft  Cr.  125.    Testamentary  gift  for  maintenance.    Dis- 
tinguished. MaUw  of  GriiMhaw's  Trusts,  27  Eng.  685. 

V.  RodweU,  28  Eng.  765.     Affirmed.  8.  C,  27  Eng.  406. 


WaU  V.  Bamett,  28  Eng.  169.     Affirmed,  8.  C,  Id.  818. 

Wdifs  Policy,  Matter  of,  I .  R. ,  2  Eq.  456.     Payment  into  conn.    Considered, 
Matthew  V.  Northern  Assurance  Co.,  25  Eng.  778. 

WM  V.  Bird,  18  C.  B.  (N.8.)  841.     Easement.     Followed,  Bryant  v.  Ltf&oer, 
80  Eng.  474. 

WHr  V.  Bamett,  8  Exch.  Div.  82.     Responsibility  of  director  for  act  of  co-di- 
rector.    Followed,  Cargill  v.  Bower,  27  Eng.  62. 

Welply  V.  Buhl,  28  Eng.  76.     Affirmed,  &  C,  Id.  281. 

Wheeler  v.  ffotoeU,  8  E.  ft  J.  198.    Interest.    Considered,  Smith  v.  HiU,  25 
Eng.  848. 

While  V.  Chitty,  L.  R.,  1  Eq.  872.    Forfeiture.     Followed,  Anc(ma  v.  Waddell, 
26  Eng.  594. 

V.  FbosI,  L.  R.,  7  Q.  B.  353.    Defence  for  wilful  damage.    Distinguished, 

Denny  y.  Thwaites,  19  Eng.  346. 

V.  Simmons,  L.  R.,  6  Chy.  555.     Bankruptcy.     Considered,  Matter  of 


Fletcher,  26  Eng.  192. 

Whitjield  v.  Clemment,  1  Mer.  402.    Legacy.    Distlngui9hed,  Wilson  v.  Morley, 
22  Eng.  455. 


xxxvi  CASES  CRITICISED. 

WiJUCs  Case,  6  Ck>ke  R.  16  b.    Equitable  estates  tail    Followed,  UnderhiU  v. 
Roden,  17  En^.  589. 

Wilkinson  v.  Duncan,  28  Beav.  469.    Valae  of  life  estate.     Followed,  Wright 
V.  Lambert,  23  Eng.  253. 

WiJBiams,  Ex  parte,  23  Eng.  469.    Attornment  clause  in  mortgage.    Distin- 
guished, Mailer  of  StooHon,  Iron  Furnace  Co,,  26  Eng.  740. 

V.  Owen,  18  Sim.  597.      Suretyship.      Considered,  Dawson  v.  Bank  of 

Whitehaven,  20  Eng.  805. 

WiUingaU  v.  Maitland,  L.  R.,  3  Eq.   103.     Common,  right  of.     Explained, 
Chilton  Y.  Corporation  of  London,  28  Eng.  832. 

WiUsmore^s  Estate,  Ifatt&r  of,  2  Vict.  L.  R.  80.    Yested  interests.    Considered, 
Armytage  v.  Wilkinson,  24  Eng.  254. 

Wilson  Y.  Waddell,  Sess.  Cas.,  4th  series,  yoI.  8,  p.  288.     Affirmed,  8.  C,  19 
Eng.  1. 

Wolfe  Y.  Findlay,  6  Hare,  66.    Interest.     DisapproYed,  Crossley  y.  dtp  of  Olas- 
gow  Life  Assu,  Co,,  20  Eng.  658. 

WoodJumse  y.  Murray,  L.  R.,  2  Q.  B.  684 ;  4  id.  27.    Chattel  mortgage.    Fol- 
lowed, Matter  of  Cooper,  26  Eng.  719. 

Worraker  y.  Pryer,  2  Chj.  DiY.  109.     Administration  suit.     Followed,  Fryer 
Y.  Boyle,  22  Eng.  280. 

Wright  Y.  Chard,  4  Drewry,  702.    Costs  in  action  against  husband  and  wlfe^ 
Distinguished,  Keran  y.  Crawford,  22  Eng.  626. 

Y.  London  A  N.  W,  By  Co.,  13  Eng.  245.    Affirmed,  16  Eng.  314. 

Wulffy,  Jay,  3  Eng.  298.     Surety,  when  discharged.    Followed,  Bainbow  y. 
Juggins,  29  Eng.  219. 

Wyth  Y.  Blackman,  1  Ves.  Sen.  197.    Construction  of  will.    Criticised,  Matter 
of  Hopkimt  Trusts,  25  Eng.  883. 

Tglenas  y.  Mercantile,  etc,  30  Eng.  46.    Affirmed,  S.  C,  Id.  198. 

Tork,  Mayor  of,  y.  Pilkington,  2  Atk.  802.    Injunction  to  restrain  criminal  pro- 
ceedings.    DisapproYed,  Kerr  y.  Corporation  of  Presto^,  23  Eng.  86. 

Yorkshire,  etc.,  y.  Beatson,  30  Eng.  498.    Affirmed,  8.  C,  Id.  759. 


DIGEST 


OF 


MOAK'S   ENGLISH   REPORTS. 


ABANDONMENT  — 5m  Insxtbakcb,  Mlbjkr,  40-18. 
ABATEMENT— Sm  Lbgact,  75 ;  Specific  Pebfobmancb,  17,  la 

ABATEMENT  AND  REVIVOR. 

1.  What  actloiis  sarvire.  An  action  for  waste  committed  or  permitted  bj  a 
tenant  for  life  of  real  estate  sanrives  against  his  personal  representatives. 
WoodAotue  v.  Walker  (Q.  B.  Div.),  XXIX— 862.  See  notes,  Id.,  866. 

2.  Revivor  in  appellate  court.  An  action  was  brought  to  recover  from  the 
promoters  of  a  public  company  the  price  paid  bj  the  plaintiff  for  shares  which 
had  proved  valaeless,  on  the  ground  that  the  prospectus  issued  hj  them,  in 
breach  of  s.  38  of  the  Ck)mpanies  Act,  1867  (80  &  81  Vict.  c.  181),  omitted  to  dis- 
dose  certain  contracts,  which  ought  to  have  been  specified  therein.  After 
judgment  and  pending  an  appeal  to  the  House  of  Lords  the  plaintiff  died  : 

Held,  that  under  Order  L,  Rule  4,  of  the  Rules  of  1876,  the  plaintiff's  interest 
in  the  action  survived  and  was  capable  of  **  tiansmission  "  to  his  personal  rep- 
Noentotive.     Ttoyorau  v.  GhrarU  (G.  P.  Div.),  XXX— 898. 

3.  Hofvr  actions  revived.  An  action  was  brought  against  three  defendants, 
claiming  damages  in  respect  of  their  alleged  conspiracy  and  false  representations. 
Before  the  action  could  come  on  for  trial  one  of  the  defendants  died.  Adminis- 
tration was  taken  out  to  his  estate.  The  plaintiff  did  not  apply  for  an  order  of 
course  to  continue  the  proceedings  against  the  administrator,  but  he  obtained 
in  chambers  an  order  giving  him  leave  to  amend  the  writ  and  statement  of 
claim  by  adding  the  administrator  as  a  defendant,  and  by  making  allegations 
that  the  estate  of  the  intestate  had  been  benefited  by  reason  of  the  matters  com- 
plained of  in  the  action.  The  administrator  was  served  with  notice  of  the  sum- 
mons on  which  this  order  was  made,  but  did  not  appear  on  the  hearing,  and  the 
order  was  drawn  up  on  the  production  of  an  affidavit  of  service  of  the  summons 
on  him.  The  order  as  drawn  up  was  dated  as  of  a  day  prior  to  the  date  of  the 
filing  of  the  affidavit.  The  writ  and  statement  of  claim,  having  been  amended 
in  pursuance  of  the  order,  were  served  on  the  administrator.  He  then  entered 
a  conditional  appearance  and  moved  to  discharge  the  order  for  irregularity  : 

Hdd,  that  the  order  had  been  regularly  made  under  Order  xxvn,  rule  1,  and 
Order  xvi,  rule  18.    Ashley  v.  Taylor  (Chan.  Djv.),  XXVII— 271. 
Voi^  II.  I 


2  ABATEMENT  >Nl)  REVIVOR.     ACCOUNTING. 

4. ^  But,  A«^/that  the  administrator  oagbt  not  to  have  been  served  with 

(he  gominons,  .and  that  the  order  most  be  amended  by  striking  oat  the  affidavit 
^ofsewTce*.  'Id. 

'  Q. ' RMy  however,  that  the  order  must  bear  date  the  day  on  which  the 

'.^:    ^"^  Affidavit  was  filed.     Id. 

6. A  sole  plaintiff  died  insolvent,  and,  so  far  as  could  be  ascertained,  intes- 
tate. On  the  application  of  the  sole  defendant  for  an  order  appointing  a  person  to 
represent  the  estate  of  the  plaintiff,  that  he  (the  defendant)  might  have  an  op- 
portunity to  move  for  dismissal  of  the  action  in  default  of  due  prosecution 
thereof,  the  court  made  the  order  appointing  a  person  to  represent  the  de- 
ceased plaintiff's  estate.     Wingrove  v.  Thompson  (Chan.  Div.),  XXVII — 648. 

ABORTION— 5^  Criminal  Law,  1-1 

ACCEPTANCE— /Sm  AssiGNMBirr,  7 ;   Bills   and  Notbs,  1;   Contracts, 

6-12 ;  Sale,  5-8. 

ACCESSORY  —  See  Criminal  Law,  120. 

ACCIDENT— /S^  Act  of  God,  1-4 ;  Criminal  Law,  85 ;  Negligbncb,  81~^  ; 

Ships,  etc.,  19,  etc.;  Water,  1,  2. 

ACCORD  AND  SATISFACTION. 

1.  Of  canse  of  aotion.  After  cause  of  action  has  accrued,  it  can  only  be  ex- 
tinguished by  receipt  of  something  by  way  of  satisfaction.  J)e  Btusche  v.  AU 
(Chan.  Div.),  XXV— 284. 

2.  By  notes.  The  mere  giving  of  notes  by  a  bankrupt,  with  a  solvent 
surety,  for  the  percentage  voted  by  his  creditors  to  be  accepted  in  composition 
and  discharge  of  their  claims,  without  payment  thereof,  is  not  a  satisfaction. 
Edwards  v.  Haneher  (Com.  PI.  Div.),  XVI— 458. 

See  Bankrttftcy,  121,  etc.  ;  Composition,  1. 

ACCOUNTING. 

1.  When  opened.  Where  an  account  is  impeached,  if  a  single  important 
error  is  established,  the  court  will  not,  except  in  the  case  of  fraud,  order  the 
whole  account  to  be  opened,  but  will  make  a  decree  that  the  plaintiff  may  be  at 
liberty  to  surcharge  and  falsify.     Oething  v.  KeigJdey  (Chan.  Div.),  XXVI — 827. 

2. In  a  partnership  action,  where  one  error  of  £950  was  established  in  an 

account  long  settled  : 

Held,  that  in  taking  the  accounts  the  plaintiff  should  be  at  liberty  to  surcharge 
and  falsify,  and  that  such  liberty  should  not  be  limited  to  errors  appearing  from 
the  books.     Id. 

3.  Where  accounts  are  impeached  and  it  is  shown  that  they  contain  errors 

of  considerable  extent  both  in  number  and  amount,  whether  caused  by  mistake  or 
fraud,  the  court  will  order  such  accounts,  though  extending  over  a  long  period 
of  years,  to  be  opened,  and  will  not  merely  give  liberty  to  surcharge  and  falsify  ; 
and  supposing  a  fiduciary  relation  to  exist  between  the  parties,  the  court  will 
make  a  similar  order  if  such  accounts  are  shown  to  contain  a  less  number 
of  errors,  or  if  they  contain  any  fraudulent  entries,  WiUiamson  v.  Barbour 
(Chan,  Div.),  XXVI— 809. 


ACCOUNTING.     ACT  OF  GOD.  8 

4.  SembUt  in  an  action  between  principals  and  agents  impeaching  the 

agents'  accounts,  actual  knowledge  of  antecedent  fraud  in  the  agents  bj  one  who 
subsequently  became  a  member  of  the  firm  of  the  principals  would  not,  if 
piOTed»  be  any  bar  to  their  dum.     Id. 

ACCOUNT  STATED  — 5ij«  Attoknbyb,  8. 

ACCUMULATION —  iSfetf  Wills,  43,  44. 

ACQUIESCENCE  —  S;^  Frauds,  Statute  op,  5 ;  Estoppel,  4;  Laches,  1,  2. 

ACT  OF  GOD. 

1.  What  is.  The  question  what  amounts  to  an  "act  of  Ood"  within  the 
meaning  of  that  expression,  as  applied  to  the  carrier's  exemption,  discussed. 
Nugent  v.  Smith  (Com.  PI.  Div.),  XVII— 880. 

2.  Non-liability  for  effects  oL  A  common  carrier  is  not  liable  for  any  acci- 
dent as  to  which  he  can  show  that  it  is  due  to  natural  causes,  directly  and 
exclusively,  without  human  intervention,  and  that  it  could  not  have  been  pre- 
vented by  any  amount  of  foresight  and  pains  and  care  reasonably  to  be  expected 
from  him.  Violent  storms  and  tempests,  and  earthquakes  come  within  the 
terms  "  Act  of  God."    Id. 

3. One  who  constructs  ornamental  pools  of  water  on  his  own  land,  using 

all  reasonable  care  to  keep  it  there  safely,  is  not  liable  for  an  injury  to  adjoining 
lands  by  an  escape  of  such  water,  if  caused  by  an  extraordinary  rainfall  which 
oonld  not  reasonably  have  been  anticipated,  that  being  an  act  of  God.  Nicfu>l% 
V.  MarOand  (Exch.  Div.),  XIX--885 ;  affirming  S.  C,  XIV— 588.  See  notes. 
Id.,  840. 

4. The  defendants'  ship  was  driven  on  shore  by  a  storm  in  endeavoring 

to  make  the  port  of  Sunderland.  The  crew  were  taken  off  with  difficulty,  and 
the  ship,  being  a  complete  wreck,  was  afterwards  driven  by  the  winds  and 
waves  against  the  pier  belonging  to  the  harbor,  and  did  damage  to  it,  for  which 
the  commissioners  brought  an  action  under  s.  74  of  the  Harbors,  Docks  and 
Piers  Clauses  Act,  1847  (10  Vict.  c.  27),  which  enacts  that  **  the  owner  of  every 
vessel  or  float  of  timber  shall  be  answerable  to  the  undertakers  for  any  damage 
done  by  such  vessel  or  float,  or  by  any  person  employed  about  the  same,  to  the 
harbor,  dock,  or  pier,  or  the  quays  or  works  connected  therewith :" 

Hdd,  that  the  language  of  the  section,  though  general,  must  be  interpreted 
with  reference  to  the  well-known  principle  of  the  common  law,  that  a  person  is 
not  to  be  made  liable  for  damage  caused  by  his  property,  without  any  default 
of  his,  through  what  is  generally  termed  the  act  of  God ;  and  that  the  damage 
to  the  pier  having  been  occasioned  by  the  vessel  through  the  violence  of  the 
innds  and  waves,  at  a  time  when  the  master  and  crew  had  been  compelled  from 
and  consequently  had  no  control  over  the  vessel,  the  defendants  were  therefore 
not  answerable  under  the  section.  Rioer  Wea/r  Gomm,  v.  Adcmson  (Q.  B.  Div.), 
XVII— 190.     See  notes.  Id.,  200  ;  affirmed  S.  C,  XXI— 1. 

Bee  Cabriebs,  7  ;  Neolioencb,  81,  etc.:  Sale,  21 ;  Wateb,  1,  2. 

*  ACTION. 

1.  Breach  of  slatutory  dnty.  The  mere  fact  that  the  breach  of  a  pi^blic 
statutory  ()utjr  hiKi  caused  dan^age  does  not  vest  i^  right  of  action  in  the  person 


4  ACTION. 

saffering  the  damage  against  the  person  gnilty  of  the  breach ;  whether  the 
breaeh  does  or  does  not  give  such  right  of  action  must  depend  upon  the  object 
and  language  of  the  particular  statute.  Atkinson  v.  NewecLStiU,  etc,.  Water- 
works Co.  (Exch.  Div.),  XXI--^41.     See  notes,  Id.,  549. 

2. ^  By  the  Waterworks  Clauses  Act,  1847,  the  undertakers  are  :  (1)  to  fix 

and  maintain  fire-plugs  ;  (2)  to  furnish  to  the  town  commissioners  a  sufilcient 
supply  of  water  for  certain  public  purposes  ;  (3)  to  keep  their  pipes  to  which 
fire-plugs  are  fixed  at  all  times  charged  with  water  at  a  certain  pressure,  and  to 
allow  all  persons  at  all  tinaes  to  use  the  same  for  extinguishing  fire  without 
compensation  ;  and  (4)  to  supply  to  every  owner  or  occupier  of  any  dwelling 
house,  having  paid  or  tendered  the  water  rate,  sufficient  water  for  domestic 
purposes.  By  s.  48  a  penalty  of  £10  (a  part  of  which  might  be  awarded  to  the 
informer)  is  imposed  on  the  undertakers  for  the  neglect  of  each  of  the  above 
duties,  and  for  the  neglect  of  (2)  and  (4)  they  are  further  to  forfeit  to  the  com- 
missioner or  rate  payer  a  penalty  of  40«.  a  day,  for  each  day  during  which  such 
neglect  continues  after  notice  in  writing  of  non-supply.  The  plaintiff  brought 
an  action  for  damages  against  a  waterworks  company  for  not  keeping -their 
pipes  charged  as  required  by  the  act,  whereby  his  premises  situate  within  the 
limits  of  the  defendants'  act  were  burnt  down  : 

Heldf  that  the  statute  gave  no  right  of  action  to  the  plaintiff.     Id. 

3.  Ootta  of  former  suit.  An  action  cannot  be  maintained  by  the  successful 
defendants  in  a  former  suit  against  a  third  person  to  recover  their  costs  in  such 
suit,  on  the  ground  that  he  was  a  mover  of  and  had  an  interest  therein,  in  the 
absence  of  malice  and  want  of  probable  cause.  Coandoo  v.  Mookerjee  (App. 
Cas.),  XIX— 18. 

4.  Deposit  on  wager.  One  who  has  deposited  money  with  a  stakeholder  on 
a  wager  can  maintain  an  action  against  such  stakeholder  to  recover  it  back. 
Diggle  v.  Higgs  (Exch.  Div.),  XXI— 624. 

6.  Failure  of  consideration.  Defendants,  a  limited  company,  being  pos- 
sessed of  a  process  (for  which  a  patent  had  been  taken  out  in  England,  but  not 
for  the  foreign  city  of  B.).for  the  utilization  of  sewage,  agreed  to  sell  to  plaintiff 
for  $15,000  the  sole  and  exclusive  right  to  use  and  exercise  the  patent  in  B. 
Plaintiff  was  aware  that  by  the  law  existing  at  B.  no  exclusive  right  to  use  the 
process  there  could  be  obtained.  The  object  of  plaintiff  in  buying  the  exclusive 
right  was,  that  he  might  form  a  company  for  using  the  process  in  B.,  and 
might  induce  persons  to  take  shares  in  the  company  under  the  belief  that,  if 
the  company  bought  of  the  plaintiff  the  right  sold  to  him  by  defendants,  the 
company  would  be  entitled  to  the  exclusive  use  of  the  process  in  B.  Plaintiff 
sued  defendants  to  recover  the  £15,000  on  the  ground  that,  as  there  was  no 
exclusive  right  to  the  use  of  the  process  in  B.,  the  consideration  had  failed : 

Hel^f  that  no  action  could  be  maintained,  1,  on  the  gpround  that,  although 
defendants  ostensibly  sold  the  exclusive  right  to  use  the  process  at  B. ,  yet  plain- 
tiff's object  being  to  fioat  a  company,  and  induce  persons  to  take  shares  in  it,  he 
had  intended  to  buy  the  right  whether  exclusive  or  not,  and  he  had  in  fact 
obtained  that  for  which  he  had  paid  the  £15,000  ;  2,  on  the  ground  that  plain- 
tiff being  aware  that  no  exclusive  right  to  use  the  process  in  B.  could  be 
obtained,  had  entered  into  a  contract  with  defendants  in  contemplation  of  a 
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fraud  upon  the  shareholders  of  the  intended  company.    Begbie  v.  PJiagphaU 
Sewage  (Jo.  (Q.  B.  Div.),  XVIII— 118 ;  affirming  S.  C,  XIV— 296. 

6.  Felonious  act.  A  civil  action  can  be  maintained  against  a  person  for 
injuries  caused  by  his  felonious  act,  although  he  may  not  have  been  prosecuted 
criminally  therefor.     Midland  Ins.  Co.  v.  amUh  (Q.  B.  Div.),  XXIX— 710. 

7.  Sale  of  infected  animal.  The  defendant  sold  a  cow  to  the  plaintiff,  a 
farmer,  with  a  warranty  that  she  was  free  from  foot  and  mouth  disease.  The 
plaintiff  placed  the  cow  (which  had  the  disease)  with  other  cows,  and  some 
of  these  became  infected  with  the  disease,  and  died,  as  also  did  the  cow  in 
question  : 

HM,  that  the  defendant  was  liable  in  damages  for  the  entire  loss,  if  when  he 
sold  the  cow  he  knew  that  the  plaintiff  was  a  farmer,  and  that  he  would  or 
probably  might  place  the  infected  cow  with  others.  Smith  v.  Oreen  (Com.  PL 
Div.),  XVI— 441.     See  notes.  Id.,  446. 

8.  Against  one  wrongdoer.  Where  a  passenger  is  injured  by  a  collision 
between  trains  of  two  companies  through  the  negligence  of  both,  the  railway 
companies  are  Independent  wrongdoers,  and  each  liable,  though  one  is  not  a 
party  to  the  contract  for  carrying  the  passenger.  Berringer  v.  Oreat  Bast&m 
Big.  Co.  (Com.  PI.  Div.),  XXX— 466. 

9.  Tort,  where  foiinded  on.  The  statement  of  claim  alleged  that  the 
plaintiff,  as  vendor  of  goods,  delivered  them  to  the  defendants,  a  railway  com- 
pany, as  carriers  for  reward,  the  goods  being  consigned  to  the  intending  pur- 
chasers :  that  afterwards,  and  before  the  goods  had  been  delivered  to  the 
consignees  or  daimed  by  them  from  the  defendants,  the  plaintiff  discovered  that 
the  consignees  were  insolvent,  and,  as  unpaid  vendor,  gave  notice  to  the  defend- 
ants not  to  deliver  the  goods  to  the  consignees,  but  to  hold  them  to  the  plaintiffs 
order,  and  before  the  goods  were  delivered  to  the  consignees  the  plaintiff 
required  the  defendants  to  re-deliver  them  to  him:  that  the  defendants  refused 
to  do  so,  and  delivered  them  to  the  consignees,  who  absconded  without  paying 
for  the  goods.  The  plaintiff  claimed  their  value,  viz.,  £12  16«.  6d.  as  damages. 
The  defendants  paid  that  sum  into  court,  and  the  plaintiff  took  it  out  in 
satisfaction : 

HMf  that  the  action  was  "founded  on  tort,'*  and  not  "on  contract"  within 
s.  5  of  the  County  Courts  Act,  1867  (80  &  81  Vict.  c.  142),  and  that  the  plamtiff 
having  recovered  a  sum  exceeding  £10  was  not  deprived  of  costs  by  that  section. 
Foniif&t  V.  Midland  Ry.  Co.  (Q.  B.  Div.),  XXVHI- 11. 
See  Bankruptcy,  20,  71,  etc.  ;  Cbeditob's  Action,  1,  etc.  ;  Petition  op 

Right,  I. 

ADEMPTION  —  See  Legacies.  76-78. 

ADMINISTRATION  SUIT. 

1.  Costs  ol  Where  executors  have  made  a  proper  distribution  pro  tanto  of 
their  testator's  estate,  and  have  been  ready  to  produce  proper  accounts  to  the 
unpaid  residuary  legatees,  and  an  administration  action  is  then  instituted  by  the 
unpaid  residuary  legatees,  and  it  turns  out  that  the  accounts  are  substantially 
correct,  the  costs  of  the  action  must  be  borne  by  the  residuary  legatees  who 
teke  the  benefit  of  it.     HUliard  v.  Fulford  (Chan.  Div.),  XX— 641. 

2. But  where,  after  executors  had  made  a  partial  distribution  of  the 
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roBidue,  an  administration  action  was  instituted  by  the  residoaiy  legatees  who 
had  not  received  their  shares,  and  it  then  turned  out  that  the  executors  had 
made  two  mistakes,  first,  in  making  their  distribution  upon  an  erroneous  assump- 
tion that  the  residue  was  divisible  among  five  persons  instead  of  six ;  and, 
secondly,  in  expending  part  of  the  general  personal  estate  in  repairs  of  prop- 
erty specifically  devised : 

Held,  that  the  overpaid  residuary  legatees  could  not  be  made  to  refund,  that 
the  executors  must  stand  in  the  same  position  as  if  no  distribution  had  taken 
place,  and  that  the  costs  of  the  action  should  be  paid  as  out  of  the  entire  resid- 
uary estate,  so  as  to  charge  the  executors  with  the  share  of  costs  attributable 
to  each  of  the  distributed  shares ;  and  then  that  the  executors  should  pay  the 
balance  necessary  to  make  up  to  the  unpaid  legatees  one-sixth  of  the  reddae 
each.     Id. 

See  Costs,  8—13 ;  Exbcutors,  etc.,  17. 

ADMINISTRATORS  —  8ee  Exbcittobs  and  ADifmiBTBATOBB,  1,  btc. 

ADMIRALTY. 

1.  Jurisdiction.  A  oonnty  court  having  admiralty  jurisdiction  has  no  greater 
jurisdiction  in  respect  of  a  claim  for  necessaries  than  that  possessed  by  the  Ad- 
miralty Division  of  the  High  Court,  and  consequently  cannot  entertain  an  action 
for  necessaries  supplied  to  a  British  ship,  the  owners  of  which  are  domiciled  in 
Great  Britain.     Alien  v.  OarbvU  (Q.  B.  Div.),  XXIX--542. 

2.  Of  foreign  TeBseL  An  action  was  instituted  against  a  foreign  ship  to 
recover  damages  for  the  death  of  the  husband  of  the  plaintiff  alleged  to  have 
been  caused  by  a  collision  brought  about  by  the  improper  navigation  of  the  ship 
proceeded  against: 

Held,  that  the  court  had  jurisdiction  to  entertain  the  action,  and  on  appeal 
this  decision  was  afiSrmed.     The  Franconia  (Prob.  Div.),  XXI — 681. 

3. The  master  of  a  foreign  vessel  lying  in  the  port  of  Quebec,  being 

without  funds  or  credit,  by  means  of  a  bill  of  exchange  drawn  upon  a  firm  of 
shipbrokers  in  London,  procured  the  advance  of  a  sum  of  money  for  necessaries 
for  the  ship.  The  bill  of  exchange  was  accepted  and  paid,  but  the  acceptors, 
not  having  received  the  amount  of  the  bill  from  the  shipowners,  instituted  an 
action  against  the  ship  for  the  amount  of  the  bill : 

Held,  that  the  court  had  jurisdiction  to  entertain  the  action.  The  Anna 
(Prob.  Div.),  XVII— 652. 

4. An  action  of  co-ownership  was  instituted  on  behalf  of  a  foreigner 

against  a  foreign  vessel.  On  the  vessel  being  arrested  an  appearance  under  pro- 
test was  entered  for  another  foreigner,  who  applied  that  the  action  should  be 
dismissed. 

It  appeared  that  the  roprosentative  of  the  state  to  which  the  ship  belonged 
declined  to  interfere,  and  the  court  dismissed  the  action  with  costs.  The  Agin- 
court  (Prob.  Div.),  XXI— 622. 

6. Where  the  representative  of  the  state  to  which  the  ship  belongs  has 

expressly  desired  the  jurisdiction  of  the  Court  of  Admiralty  to  be  exercised,  it 
ought  not  to  decline  to  exercise  jurisdiction  so  far  as  to  inquire  into  the  position 
of  the  respective  parties.     T?ie  EvangeliMria  (Prob.  Div.),  XXI — 624. 

6.  Power  to  oancel  master's  certificate.     The  Merohant  Shipping  Act, 
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1876  (89  &  40  Vict.  c.  80),  does  not  extend  the  jurisdiction  to  suspend  or  cancel 
the  certificate  of  the  master  to  cases  not  within  the  Merchant  Shipping  Act 
1854  (17  &  18  Vict.  c.  104),  ss.  242,  482.  There  is,  therefore,  no  power  to  sus- 
pend the  master's  certificate  where  a  ship  has  merely  been  stranded  without 
material  damage  to  the  ship  or  loss  of  life.  Matter  of  Story  (Q.  B.  Div.)  XXVIII 
—157. 

7.  Practice.  Appearance.  A  defendant  in  an  admiralty  action  desiring  to 
object  to  the  jurisdiction  of  the  court,  may  enter  an  appearance  under  protest, 
in  accordance  with  the  practice  in  force  in  the  High  Court  of  Admiralty  before 
the  coming  into  operation  of  the  Judicature  Acts.  The  Vvoa  (Prob.  Div.),  XX — 
572. 

8. A  collision  took  place  at  sea,  about  ten  miles  from  the  South  Stack 

Light  House,  between  an  American  and  a  Spanish  vessel.^  Both  vessels  sunk 
in  conseqaence  of  the  collision,  and  the  owners  of  the  American  vessel  applied 
in  the  reg'istry  for  leave  to  issue  a  writ  for  service  out  of  the  jurisdiction  in  an 
action  to  recover  compensation  for  the  loss  of  their  vessel,  against  a  British 
subject  resident  in  Spain,  who  was  alleged  to  be  one  of  the  owners  of  the  Span- 
ish vessel.  The  registrar  having  granted  the  necessary  leave,  the  writ  was 
issued  and  service  was  effected  on  the  defendant  in  Spain.  Thereupon  an 
appearance  under  protest  was  entered  on  his  behalf.  Afterwards,  on  these  facts 
being  brought  before  the  judge  of  the  Admiralty  Court,  on  motion,  the  court 
ordered  the  action  to  be  dismissed  : 

Hdd^  on  appeal,  that  the  order  was  right.     Id. 

9.  Bond  in  collision  case.  A  sailing  vessel  lying  at  anchor  in  a  foreign 
river  was  run  into  and  damaged  by  an  English  steamship,  which  was  at  the 
time  under  charter  to  proceed  to  a  neighboring  port  for  a  perishable  cargo. 
The  master  of  the  steamship,  acting  in  the  interests  of  his  owners  and  in  order 
to  prevent  the  arrest  and  detention  of  his  vessel  at  the  port  where  the  collision 
occurred,  executed  a  bond  acknowledging  the  liability  of  his  vessel,  and  binding 
himself  and  his  owners  for  the  payment  to  the  owners  of  the  vessel  run  into  of 
the  damage  their  vessel  had  sustained. 

In  an  action  of  wages  and  disbursements  brought  by  the  master  against  his 
vessel  he  claimed  to  recover,  as  a  disbursement  for  which  he  was  liable,  the 
amount  of  the  penalty  of  the  bond  : 

Held,  that  the  amount  of  the  penalty  of  the  bond  must  be  retained  in  court 
oat  of  the  proceeds  of  the  vessel,  to  answer  any  claim  which  might  be  estab- 
lished against  the  master  under  the  bond.  The  Limerick  (Prob.  Div.),  XVIII 
-418. 

10. On  appeal,  held  that,  as  against  the  mortgagees  of  the  vessel,  the 

amount  of  the  penalty  of  the  bond  will  not  be  so  retained.  The  wrong  having 
been  done  by  the  master's  negligence,  he  cannot  charge  the  owners  for  any  lia- 
bility incurred  thereby.     S.  C,  Id.,  450. 

11.  Question  for  Jury.  Where  special  clauses  in  a  bill  of  lading  exonerate 
the  shipowner  from  the  liability  of  even  the  perils  induced  by  the  negligence  of 
his  servants,  it  is  necessary  that  the  jury  should  find  whether  the  vessel  was  or 
was  not  seaworthy  when  starting  on  the  voyage.  Steel  v.  State  Line  Steamship 
Go.  (App.  Cas.),  XXIV— 37. 

12. A  cargo  of  wheat  was  shipped  at  the  port  of  New  York  for  convey- 
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mice  to  Glasgow,  and  a  specially  worded  bill  of  lading  contained  danses  except- 
ing "  peril  of  the  seas  of  whatever  nature  or  kind  soever  and  howsoever  caused,*' 
including  negligence  of  the  crew.  On  the  voyage  the  sea  burst  through  an 
insufficiently  fastened  port-hole,  damaging  the  cargo.  A  jury  found  by  spedal 
verdict  that  this  port-hole  had  been  insufficiently  fastened,  but  did  not  find 
whether  this  happened  before  starting  on  the  voyage.  The  court  below  entered 
up  judgment  for  the  shipowners.     On  appeal : 

HMf  that  there  was  an  implied  engagement  to  supply  a  seaworthy  ship  :  and 
that  the  jury  not  having  found  whether  the  vessel  started  on  her  voyage  in  a 
seaworthy  condition,  there  was  no  finding  before  the  House  for  judgment  to  be 
entered  ;  therefore  the  case  must  be  reheard  in  the  court  below.     Id. 

13. Whether  the  ship  was  seaworthy  was  a  question  of  fact  which  lay 

at  the  very  root  of  this  case ;  but  no  answer  to  this  question  was  found  in  the 
special  verdict ;  therefore  there  is  no  finding  on  which  the  judgment  can  be  en- 
tered either  way.     Id. 

14.  Stay.  Another  actioii  pending.  A  collision  occurred  on  the  high  seas 
between  two  vessels,  the  H.  W.  and  the  G.  C,  and  to  recover  for  the  damage 
sustained  therein  the  owner  of  the  H.  W.  instituted  a  cause  of  damage  in  rem 
in  the  High  Court  of  Admiralty  of  Ireland  against  the  C.  C,  and  caused  her  to 
be  arrested  in  Ireland.  The  owners  of  the  C.  C.  obtained  the  release  of  the  ves- 
sel on  bail,  and  instituted  a  cross  suit  against  the  H.  W.  Subsequently  the  C. 
C.  came  to  England,  and  was  there  arrested  in  an  admiralty  action  in  rem  at  the 
suit  of  the  owner  of  the  H.  W.,  who  claimed  in  such  action  to  recover  damages 
in  respect  of  the  same  collision.  Wliilst  the  proceedings  in  Ireland  were  still 
pending,  the  owners  of  the  C.  C.  applied  that  the  action  in  this  court  should  be 
dismissed  with  costs: 

The  court  ordered  the  vessel  to  be  released,  and  all  proceedings  in  the  action 
to  be  stayed.     The  Catterina  Ohiaezare  (Prob.  Div.),  XVIII— 428. 

See  Chaktekparty,  1,  btc.;  Ships,  etc.,  1,  etc. 

ADMISSION —/S^  EviDENCB,  20,  24 ;  Payment  nrro  coubt,  29,  etc. 

ADULTERATION. 

1.  Of  food.  Where  an  article  of  food,  which  was  not  of  the  nature,  sub- 
stance, and  quality  of  the  article  demanded,  was  sold  to  an  inspector  of  nui- 
sances, who  purchased  for  the  purpose  of  analysis  under  s.  13  of  the  Sale  of 
Food  and  Drugs  Act,  1875,  with  money  belonging  to  the  authority  by  whom  he 
was  employed : 

Held,  that  such  sale  was  "to  the  prejudice  of  the  purchaser"  within  the 
meaning  of  the  Sale  of  Food  and  Drugs  Act,  1875,  s.  6.  Soyle  v.  BUchman  (Q. 
B.  Div.),  XXVIII— 755. 

2.  Of  liquor.  The  appellant,  a  publican,  was  convicted  under  the  Sale  of 
Food  and  Drugs  Act,  1875  (38  &  89  Vict.  c.  68),  s.  6,  for  "selling  to  the  preju- 
dice of  the  purchaser  a  pint  of  gin  which  was  not  of  the  nature,  substance  and 
quality  of  the  article  demanded  by  such  purchaser."  A  person  asked  for  a  pint 
of  gin  at  the  appellant's  premises.  The  appellant  said  that  he  had  gin  at  2*. 
and  U.  4d.  per  pint.  The  purchaser  bought  a  pint  at  the  latter  price.  On  anal- 
ysis the  gin  was  found  to  contain  48.15  per  cent,  of  water,  that  is,  it  was  48.15 
below  proof,  but  the  mixture  was  not  injurious  to  health.     The  magistrate 
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foand  that  there  was  no  reco^ized  standard  of  alooholic  strength  for  gin,  bat 
that  it  varied  from  proof  to  20  nnder  proof : 

HM,  that  whether  the  mixtare  in  question  was  what  a  purchaser  baying  gin 
without  any  further  description  would  reasonably  expect  to  receive  was  a  qaes- 
tiim  of  fact  for  the  magistrate  ;  and  that  there  was  sufficient  evidence  to  Justify 
the  conviction.     Webb  v.  KniffhtiQ,  B.  Div.),  XXI— 249. 

3.  Of  seeds.  Under  82  &  88  Vict.  c.  112,  which  by  s.  2  defines  the  term  "to 
dye  seeds,"  as  giving  to  seeds  by  any  process  of  coloring,  dyeing,  sulphur  smok- 
ing, or  other  artificial  means,  the  appearance  of  seeds  of  another  kind,  and  by 
a  3  impoees  a  penalty  upon  any  person,  who  with  intent  to  defraud,  "  dyes  any 
seed,  or  sells  any  dyed  seed,"  no  offence  is  committed  by  subjecting  seeds  to  a 
piooess  hj  sulphur  smoking,  so  as  to  improve  them  in  appearance,  and  to  make 
old  and  inferior  seed  appear  to  be  new  seed,  so  long  as  such  seed  is  not  made  to 
appear  of  a  different  species  or  description  from  that  to  which  it  actuall/  belongs. 
Francis  v.  Maaa  (Q.  B.  Div.),  XXVIII— 808. 

4.  Sale,  when  an  offence.  Where  the  seller  of  an  article  brings  to  the  pur- 
diaser's  knowledge  the  fact  that  the  article  sold  to  him  is  not  of  the  nature, 
subetance,  or  quality  of  the  article  he  demands,  the  sale  is  not "  to  the  prejudice 
of  the  purchaser,"  within  the  meaning  of  the  6th  section  of  88  &  89  Vict.  c.  63, 
and  consequently  no  offence  is  committed  within  that  section.  Sandys  v.  SmaU 
(Q.  B.  Dlv.),  XXVIII— 880.     See  notes,  Id.,  884. 

6. The  8th  section  of  the  act  points  out  a  mode  of  giving  notice  to  the 

purchaser  that  is  made  by  the  statute  sufficient,  but  it  is  not  intended  by  that 
section  that,  whenever  the  mode  therein  specified  is  not  adopted,  there  shall 
neoeesarily  be  an  offence  against  the  6th  section.    Id. 

ADULTERY  —  See  Divorck,  1. 

ADVANCEMENTS. 

1.  Presnni]ition  as  to.  There  is  no  such  obligation,  accordfakg  to  the  rules 
of  equitj,  on  a  mother  to  advance  or  make  a  provision  for  her  child,  as  in  the 
case  of  a  father ;  and  therefore,  when  a  mother  makes  a  purchase  or  investment 
in  the  name  of  her  child,  or  in  the  joint  names  of  herself  and  her  child,  that 
does  not  of  itself  afford  the  presumption  of  advancement :  In  such  a  case  the 
intention  to  advance  is  a  question  of  evidence.  Beniiet  v.  Bennet  (Chan.  Div.), 
XXVII— 41.     See  notes,  Id.,  46. 

2. A  sum  of  money  borrowed  by  a  widowed  mother  for  her  son's  benefit, 

hM^  upon  the  evidence,  to  l)e,  not  a  gift,  but  a  loan  from  the  mother  to  the  son, 
provable  by  her  against  his  estate  on  his  death.     Id. 

3.  The  doctrine  of  presumption  of  advancement  is  that,  where  one  per- 
son stands  in  such  a  relation  to  another  that  there  is  an  obligation  on  that  person 
to  make  a  provision  for  tlie  other,  and  we  find  either  a  purchase  or  investment 
in  the  name  of  the  other,  or  in  the  joint  names  of  that  person  and  the  other,  of 
SD  amount  which  would  constitute  a  provision  for  the  other,  the  presumption 
arises  of  an  intent  to  discharge  that  obligation.     Id. 

4.  What  are  not.  By  a  deed  of  separation  the  husband  covenanted  to  pay 
an  annuity  of  £200  to  each  of  bis  daughters  during  their  respective  lives,  such 
annuities  to  cease  if  he  should  again  cohabit  with  his  wife,  which  event  did  not 
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happen.    The  huBband  survived  hiB  wife  and  died  intestate.    In  the  distribution 
of  his  persona]  estate  among  his  children  nnder  the  Statute  of  Distributions  : 

Held,  that  so  much  of  the  annuities  to  the  daughters  as  were  paid  during 
their  father's  lifetime  were  not  in  the  nature  of  advancements ;  and  that  the 
value  of  each  annuity  must  be  estimated  as  at  the  death  of  the  intestate,  and 
the  amount  brought  into  hotchpot.  Bdtfeild  v.  Minei  (Chan.  Div.),  XXV — 180. 
See  notes,  Id.,  188. 

6.  Bringing  into  hotchpot.  Testator,  who  died  in  1874,  bj  his  will,  in  1864, 
gave  the  residue  of  his  property  to  trustees  to  divide  amongst  his  six  children 
equally,  and  directed  that  the  sums  of  money  advanced  to  them  in  his  lifetime 
should  be  brought  into  hotchpot.  He  advanced  to  his  two  sons  in  and  subse- 
quent to  1869  several  sums  of  money,  and  in  1878  he  wrote  a  letter  to  each  of 
them,  stating  that  if  he  would  give  him  a  promissory  note  for  the  sum  men- 
tioned he  would  write  off  the  balance  : 

Held,  that,  regardless  of  the  letters,  the  sons  must  bring  the  whole  of  the 
sums  advanced  to  them  into  hotchpot.     Smith  v.  Cofider  (Chan.  Div.),  XXVI— 6. 

6.  When  interest  payable  on.  Testator,  after  bequeathing  a  share  of 
mixed  residue  to  one  of  his  sons,  stated  that  he  had  advanced  sums  amounting 
to  £2,550  to  the  son,  and  directed  his  trustees  and  executors  to  deduct  the  said 
sum  of  £2,550  from  the  share  so  bequeathed  : 

Held,  that  the  son  was  chargeable  with  interest  at  £4  per  cent,  on  the  £2,550 
from  the  death  of  the  testator,  and  not  merely  from  the  end  of  a  year  after  the 
death  when  the  estate  was  to  be  distributed.  FUld  v.  Seward  (Chan.  Div.), 
XXII— 278. 

ADVERSE  POSSESSION. 

1.  Title  by.  An  encroachment  made  by  a  copyhold  tenant  upon  the  waste 
of  the  manor  becomes,  at  any  rate  in  a  manor  in  which  there  is  a  custom  that 
the  lord  may  grant  portions  of  the  waste  as  copyhold,  an  accretion  to  the  origi- 
nal holding,  and  the  tenant  acquires  by  adverse  possession,  under  the  Statute  of 
Limitations,  only  a  copyhold  title  to  the  encroached  land.  AtUtmey-OeTieral  v. 
Tbw/tiw  (Chan.  Div.),  XXII— 449. 

See  Commons,  1. 12  ;  Easement,  2,  12,  21,  etc.  ;  Eminent  Domain,  8, 9  ;  Lm- 

iTATiONB,  Statute  of,  8. 

ADVERTISEMENT  —  See  Injunction,  82. 

AFTER-ACQUIRED  PROPERTY  —  See  Chattel  Mortgage,  9 ;  Marriage 

Settlement,  1~5. 

AGENT  —  /Se*  Principal  and  Agent,  1,  etc. 

AGREEMENT  — /S^  Bill  op  Lading,  1,  etc.;  Carrier,  ia-25  ;  Charter- 
party,  1,  ETC.;  Contract,  1,  etc.;  Frauds,  Statute  of,  2-11  ;  Guar- 
anty, 1;  Landlord  and  Tenant,  1,  etc.;  Mines,  1-3;  Principai^  and 
Agent,  1,  etc.;  Sales,  2,  etc.;  Specific  Performance,  1-15. 

AIR  —  See  Easement,  3,  4 

ALIENATION. 

1.  Restraint  of.  Bequest  of  a  fund  in  trust  for  A.  for  life,  and  after  hex 
death  in  trust  for  her  children  living  at  her  death,  and  the  issue  then  living  of 
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any  child  then  dead,  in  equal  shares,  the  issue  to  take  their  parent's  share  ;  any 
legatees,  heing  females,  to  take  for  their  sole  and  separate  use  without  power 
of  anticipation.  A.  survived  the  testator  and  died  leaving  two  married  daugh- 
ters who  were  bom  in  the  testator's  lifetime : 

SM,  reluctantly  following  previous  decisions,  that  the  restraint  on  anticipa- 
tion was  void  as  infringing  the  rule  against  perpetuities,  and  that  the  daughters 
were  accordingly  entitled  to  have  the  fund  paid  to  them  in  moieties,  on  their 
separate  receipts,  discharged  from  such  restraint.  Buckton  v.  Hay.  Ridley, 
Matter  of  {Chui,  Div.),  XXVII— 848. 

2. The  object  of  restraint  on  alienation  in  a  gift  of  property  to  a  married 

woman  is  that  she  may  enjoy  the  property  herself,  and  not  her  husband  ;  and 
the  equity  rule  permitting  such  restriction  is  modified  by  another  rule,  that  it 
shall  not  continue  longer  than  for  a  life  in  being  and  twenty-one  years  after.  Id. 

ALIMONY. 

1.  Apportionment  oL  A  sum  of  £5,000  damages  was  apportioned  by  the 
court  as  follows :  £1,500  was  settled  on  the  youngest  child  of  the  marriage, 
aged  five  years,  the  only  one  remaining  in  petitioner's  custody ;  £1,500  was 
given  to  the  petitioner  and  also  his  costs  of  the  suit  in  addition  to  those  which 
had  been  taxed  against  the  co-respondent ;  the  balance  was  invested  in  the  pur- 
chase of  a  life  annuity  for  the  respondent,  to  be  paid  to  her  as  long  as  she  lived 
chastely  and  did  not  become  the  wife  of  the  co-respondent  ;  and  in  the  event  of 
her  breaking  either  of  those  conditions,  to  be  paid  to  the  petitioner.  Meyern  v. 
Meyem  (Piob.  Div.).  XXI— 636. 

See  DiYORCE. 

ALTERATIONS  —  See  Check,  1 ;  Wills,  17. 

AMBIGUITY  — i8e«  Wills,  80-33. 

AMENDMENT  —  iSfetf  Practice,  10, 11. 

ANIMALS  —  See  Action,  7 ;  Criminal  Law,  18  ;  Damages,  15 ;  Health,  1. 

ANNUITY. 

1.  OondiUonaL  A  testator  directed  his  trustees  to  purchase  out  of  his  resid- 
uary estate  from  government  an  annuity  for  M.,  a  single  woman,  who  was  not 
to  be  entitled  to  elect  to  receive  the  price  or  value  of  the  annuity  in  lieu 
thereof,  and  he  directed  such  annuity  to  be  paid  to  her  for  her  separate  use,  and 
that  if  she  should  at  any  time  sell,  assign,  incumber,  or  in  anywise  dispose  of 
or  anticipate  such  annuity,  or  any  part  thereof,  the  same  should  cease  and  be 
void,  and  should  sink  into  the  residue  : 

Held,  that  M.  was  not  entitled  to  the  value  of  the  annuity,  but  that  the  annu- 
ity was  to  be  purchased  by  the  trustees,  and  held  by  them  to  pay  to  M.  until 
she  should  do  any  act  of  alienation.     Hatton  v.  May  (Chan.  Div.),  XVII — 814. 

2.  Forfeiture  of.  A  testator  gave  an  annuity  to  bis  son.  with  a  proviso  that 
if  he  should  *'  at  any  time  do  or  permit  any  act,  deed,  matter,  or  thing  whatso- 
ever whereby  the  same  shall  be  aliened,  charged,  or  incumbered  in  any  manner 
whatsoever,"  the  annuity  should  cease.  The  son  neglected  to  comply  with  a 
debtor^s  summons,  and  was  thereupon  adjudicated  a  bankrupt : 
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Heldt  that  the  annaity  ceased.    Matter  of  Eyston,  and  MaUer  of  Th/roekmortor^ 

(Chan.  Div.),  XXIII— 469.     See  notes,  Id.,  475. 
3.  Out  of  what  payable.    A  testator  bequeathed  life  annuities  to  various 

persons,  and  then  bequeathed  his  general  personal  estate  to  trustees,  '*upon 

trust  out  of  the  incomes  thereof  to  pay  and  keep  down "  the  annuities,  and, 

"  subject  thereto,"  upon  trusts  for  his  son  and  daughters  : 

SMf  that  the  annuities  were  chargeable  on  the  corpus.    Mcuon  v.  Bobinson 

(Chan.  Div.),  XXV— 381. 

4. Testator  empowered  his  trustees  to  make  demises  of  his  estate  or  part 

of  it  for  building  purposes,  and  also  to  sell  all  his  residuary  real  and  personal 
estate  and  to  invest  the  proceeds,  and  directed  them  to  set  apart  a  sufficient  por- 
tion of  such  investments  to  produce  an  annuity  of  £1,200,  which  he  bequeathed 
to  his  wife  for  her  life,  payable  quarterly,  and  he  gave  the  entire  residue  of  his 
estate  after  his  wife's  death  for  the  benefit  of  his  children.  The  income  of  the 
property  was  not  sufficient  to  provide  for  the  widow's  annuity : 

HM,  that  the  widow  was  not  entitled  to.  have  the  deficiency  ndsed  out  of  the 
corpus  of  the  trust  estate.  Qee  v.  Mahood  (Chan.  Div.),  XXV — 860.  See  note. 
Id.,  857. 

6.  Right  to  sell.  Testatrix  gave  a  sum  of  £20,000  stock  to  be  laid  out  by 
the  trustees  of  her  will  in  the  purchase  of  a  government  annuity  in  the  name  of 
and  for  the  benefit  of  her  godson  for  the  term  of  his  natural  life ;  and  directed 
that  the  annuitant  should  not  be  entitled  to  have  the  value  of  his  annuity  in 
lieu  thereof,  and  that  if  he  should  sell  his  annuity  the  same  should  cease  and 
form  part  of  her  residuary  estate.  The  trustees  purchased  an  annuity  in  the 
name,  and  payable  during  the  life  of  the  annuitant,  and  he  entered  into  a  con- 
tract to  sell  the  same  : 

Held,  that  the  annuitant  was  absolutely  entitled  to  the  annuity,  and  that  he 
could  make  a  good  title  to  it  to  the  purchaser.  Hunl-FouUtton  v.  Furber 
(Chan.  Div.),  XVIII— 610. 

ANSWER  —  See  Counter-claim,  1-3 ;  Pleadino.  &-16. 

APPEAL. 

1.  Where  lies:  Bankruptcy  case.  An  adjudication  of  bankruptcy  was 
made,  founded  upon  the  execution  by  the  debtor  of  a  bill  of  sale  which  was  held 
to  be  an  act  of  bankruptcy  : 

Heldf  that  the  holder  of  the  bill  of  sale  was  entitled  to  appeal  from  the  adju- 
dication.    Ex  parte  EUie  (Chan.  Div.),  XVU— 731. 

2.  Assessment  of  compensation.  The  Court  of  Appeal  has  jurisdiction  to 
entertain  an  appeal  from  the  decision  of  the  High  Court  of  Justice  upon  a 
special  case  stated  by  an  umpire  appointed  under  the  Lands  Clauses  Consolida- 
tion Act,  1846,  to  assess  the  compensation  for  lands  taken  for  the  purposes  of 
an  undertaking,  or  injured  by  the  execution  of  the  works  thereof.  Bidder  v. 
Noi-th  Staffin-dshire  By.  Co.  (Q.  B.  Div.),  XXVIII— 848. 

3.  Decision  as  to  costs.  A  case  in  which,  though  the  decision  relates  to 
costs,  it  involves  a  question  of  law  and  principle,  is  subject  to  appeal.  Matter 
of  Rio  Orande  de  Sul  Steamship  Co.  (Chan.  Div.),  XXII— 86. 

4-  — —  A  mortgagee  of  a  share  of  the  proceeds  of  a  real  estate  devised  in 
trust  to  sell  and  to  invest  the  proceeds  in  government  or  real  securities,  com- 
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menced  an  action  against  the  mortgagor  and  the  trustee  of  the  will,  alleging 
that  the  money  had  been  invested  upon  improper  securities.  An  order  was 
made  directing  accounts  and  inquiries,  and  reserving  further  consideration. 
Shortly  afterwards  the  trustee  paid  into  court  the  amount  of  the  mortgaged 
share,  and  paid  to  the  other  beneficiaries  their  shares.  The  certificate  found 
these  payments,  and  as  to  the  mode  of  investment  stated  simply  that  the  money 
had  been  invested  on  mortgage  of  leaseholds.  On  further  consideration  the 
plaintiff  did  not  give  notice  to  read  the  evidence  used  in  chambers.  Hall,  V.  C, 
declined  to  hear  the  evidence  taken  in  chambers,  held  that  on  the  finding  in  the 
certificate  the  investment  was  not  shown  to  be  improper,  and  that  the  action 
was  unnecessary,  and  made  an  order  giving  the  trustee  his  costs,  and  costs, 
charges,  and  expenses  out  of  the  fund  in  court : 
Ifeld,  by  the  Court  of  Appeal, 

1.  That  as  the  order  gave  the  trustee  costs,  diarges,  and  expenses,  not  being 
costs  of  suit,  it  was  not  simply  an  order  as  to  costs  within  the  discretion  of  the 
court,  and  was  subject  to  appeal : 

2.  That  the  case  was  one  where  leave  to  adduce  further  evidence  on  the 
appeal  ought  to  be  ^ven,  so  as  to  bring  before  the  court  full  information  as  to 
the  nature  of  the  investments : 

8.  That  under  a  trust  to  invest  in  real  securities  an  investment  on  mortgage 
of  leaseholds  is  improper,  unless  the  leaseholds  are  for  a  long  term  of  years  at 
a  peppercorn  rent  without  onerous  covenants  : 

4  That  the  order  of  the  Vice-Chancellor  as  to  costs  being  made  on  the 
ground,  which  was  established,  that  the  fund  never  had  been,  nor  had  been 
believed  by  the  plaintiff  to  be,  in  danger,  and  that  the  action  was  therefore 
unnecessary  and  improper,  ought  not  to  be  interfered  with ;  and  that  as  the 
other  beneficiaries  had  had  no  benefit  from  the  action,  the  costs  were  properly 
payable  out  of  the  plaintiff*s  share.    Janes  v.  C?ienneU(ChKn.  Div.),  XXV    did. 

6.  Order  removing  commissioner.  The  respondents  and  one  M.,  having 
been  appointed  commissioners  in  expropriation  under  Provincial  Act  27  &  28 
Vict.  c.  60,  made  their  valuation  of  certain  land  which  had  been  expropriated. 
On  petitions  to  the  Superior  Court  by  certain  contributories  and  the  appellant 
corporation,  the  respondents  were  removed  from  office  on  the  ground  that  they 
had  in  their  valuation  adopted  a  principle  which  was  so  palpably  erroneous 
that  its  adoption  amounted  to  a  want  of  diligence  which  Justified  the  court  in 
ordering  their  removal.  This  decision  was  subsequently  reversed  by  the  Court 
of  Queen's  Bench  : 

HM,  that  an  appeal  lay  from  the  Superior  Court  to  the  Court  of  Queen's 
Bench  from  the  above  order  of  removal,  which  having  been  made  after  pro- 
ceedings usual  in  an  ordinary  suit,  was  to  all  intents  and  purposes  a  final  judg- 
ment of  the  Superior  Court  within  the  meaning  of  the  1115th  article  of  the 
Code  of  Civil  Procedure.  Mayor,  etc.,  of  Montreal  v.  Brown  (App.  Cas.), 
XIX— 17. 

6.  When  does  not  lie.  The  Court  of  Appeal  has  no  jurisdiction  to  enter- 
tain an  appeal  from  a  decision  of  the  Queen's  Bench  Division  upon  a  rule  for 
quashing  an  order  of  Quarter  Sessions  as  to  the  validity  of  a  rate.  Beffina  v. 
Oveneere  of  WalsaU  (Q.  B.  Div.),  XXVIII— 387. 

7. By  an  order  of  reference  made  by  consent,  and  before  the  coming 
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into  operation  of  the  Judicature  Acts,  it  was  ordered  that  neither  the  plaintiffs 
nor  the  defendants  should  bring  any  writ  of  error  against  each  other  concerning 
the  matters  referred.  The  arbitrator  made  an  award  dependent  on  the  opinion 
of  the  court  upon  a  special  case  stated  by  him.  The  court  gave  judgment  for 
the  plaintifiEs.     The  defendants  appealed : 

Held,  in  the  Court  of  Appeal,  that  the  prohibition  of  a  "writ  of  error," 
included  a  controverting  of  the  decision  on  appeal,  and  that  no  appeal  could  be 
brought.    Jones  v.  Victoria  Oraving  Dock  Co.  (Q.  B.  Div.;,  XXI — 124. 

8.  Enrolment  of  decree  does  not  prevent.  Under  the  Judicature  Acts 
the  enrolment  of  a  decree  has  no  effect  in  preventing  an  appeal.  Hastie  v. 
Hastie  (Chan.  Div.),  XVI— 758. 

9.  Who  may  appeal.  A  third  person,  whose  title  to  property  is  affected  by 
an  adjudication  in  bankruptcy,  is  under  sect.  71  a  "person  aggrieved"  by  it, 
and  is  entitled  to  appeal  from  it.  Matter  of  Learoyd,  and  Matter  of  JFbulds 
(Chan.  Div.),  XXVI--452. 

10. A  person  who  alleges  himself  to  be  a  creditor  under  a  bankruptcy, 

but  who  has  omitted  for  several  years  to  prove  his  debt  in  the  regular  way,  is 
not  a  "person  aggrieved,"  within  the  meaning  of  sect.  71  of  the  Bankruptcy 
Act,  1869,  by  the  refusal  to  make  an  order  the  result  of  which,  if  made,  would 
be  to  increase  the  assets  available  for  the  creditors,  and  is,  therefore,  not  entitled 
to  appeal  from  the  refusal.  Matter  of  Ditton,  and  MaUer  of  Woods  (Chan.  Div.), 
XXVII— 328. 

11.  Leave.  Leave  to  appeal  to  the  House  of  Lords  refused,  on  the  ground 
that  the  question  in  dispute  was  merely  one  of  fact.  Matter  of  Ha/yman,  and 
Mait&r  ofPvlsf<yrd  (Chan.  Div.),  XXV— 87. 

12.  Leave  to  appeal  to  the  House  of  Lords  refused.    The  principles 

upon  which  the  coart  acts  in  granting  or  refusing  leave  to  appeal  to  House  of 
Lords  explained.    Ex  parte  Atttoaler.    In  re  Turner  (Chan.  Div.),  XXI — ^768. 

13.  Certificate  when  necessary.  By  the  European  Arbitration  Act,  1875, 
it  was  enacted  that  as  regards  any  determination  or  order  given  or  made  before 
the  passing  of  the  act,  no  appeal  should  lie  therefrom  unless  the  arbitrator 
expressly  certified  in  writing  that  by  reason  of  differences  between  previous 
decisions  on  matters  of  principle  it  was  desirable  that  an  appeal  should  be 
brought : 

ffeld»  that  a  formal  certificate  from  the  arbitrator,  and  not  a  mere  expression 
of  opinion,  was  necessary  to  give  the  Court  of  Appeal  jurisdiction ;  and  that 
differences  between  previous  decisions  referred  to  decisions  before  the  passing 
of  the  act.  Matter  of  European  Society  AHniration,  and  Matter  of  British  Nat, 
L,  Ass,  Asso.  (Chan.  Div.),  XXV— 674. 

14.  Time  for  appealing.  Where  an  order  on  an  interlocntory  application 
and  an  order  on  further  consideration  are  made  at  the  same  time  and  are 
included  in  one  order,  an  appeal  from  the  order  on  the  interlocutory  application 
must  nevertheless  be  brought  within  twenty-one  days,  although  such  order  in 
effect  determines  the  issue  in  the  cause.  Cummins  v.  Herron  (Chan.  Div.), 
XXI— 712. 

15. When  in  an  action  in  the  Chancery  Division,  tried  by  a  Judge  of 

that  division  without  a  jury,  definite  issues  of  fact  are  settled  at  the  commence- 
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ment  of  the  trial,  then,  whether  the  Jadge  delivers  his  finding  on  the  facts  and 
his  judgment  on  the  whole  case  on  separate  days  or  at  one  time,  his  finding  of 
fact  is  an  interlocutoiy  order,  and  most  be  appealed  from  within  twenty-one 
days.    Lowe  v.  Lowe  (Chan.  Div.),  XXVII — 1.     See  notes,  Id.,  3. 

16.  Bat,  if  no  definite  issQee  of  fact  are  settled  at  the  commencement  of 

the  trial,  the  finding  of  fact  as  well  as  the  judgment  on  the  whole  case  may  be 
appealed  from  at  any  time  within  a  year.     Id. 

17.  An  order  overruling  a  demurrer  is  not  an  interlocutory  order  within 

Rules  of  Court,  1875,  Order  lyiii,  r.  15,  limiting  the  time  for  taking  an  appeal. 
TroweU  v.  Shenton  (Chan.  Div.),  XXV— 313. 

18.  In  construing  the  143d  of  the  Bankruptcy  Rules,  1870,  the  words 

"  decision  "  and  "  order  "  mean  the  same  thing ;  and  the  twenty-one  days  within 
which  an  appeal  from  a  county  court  to  the  chief  judge  must  be  brought  are  to 
be  reckoned  from  the  date  of  the  settling  and  signing  of  the  order.  Matter  of 
Cochrane,  and  Matt&r  of  SendaU  (Chui,  Div.),  XXVI— 449. 

19. The  decision  in  Bx  parte  Oarrard  does  not  apply  to  the  case  of  an 

appeal  from  a  county  court  to  the  Chief  Judge  in  Bankruptcy.     Id. 

20. Whether  the  limit  of  twenty-one  days  for  bringing  an  appeal,  fixed 

by  rule  148  of  the  Bankruptcy  Rules,  1870,  applies  to  a  third  person,  qucsre. 
Matter  of  Learoyd,  and  McUUr  of  Foulds  (Chan.  Div.),  XXVI-452. 

21. An  action  for  an  injunction  to  restrain  the  defendant  from  building 

BO  as  to  interfere  with  a  right  of  way  claimed  by  the  plaintiff,  which  right  was 
disputed,  came  on  for  trial  before  the  Master  of  the  Rolls,  with  witnesses,  no 
issues  of  fact  having  been  directed.  After  the  examination  had  been  concluded, 
the  Master  of  the  Rolls  stated  that  he  found  a  verdict  for  the  plaintiff  as  to  the 
right  of  ^way,  and  directed  the  action  to  stand  over  in  order  to  g^ve  the  parties 
an  opportunity  of  coming  to  an  arrangement.  Upon  the  action  coming  on  again, 
a  mandatory  injunction  was  granted  ;  the  order  reciting  that  the  court  had 
found  the  plaintiff  entitled  to  the  right  of  way.  The  defendant,  after  the  ex- 
piration of  twenty-one  days  from  the  time  when  the  verdict  had  been  given, 
appealed  from  the  order  : 

Held,  that  the  finding  that  the  plaintiff  was  entitled  to  the  right  of  way  could 
not  now  be  questioned,  for  that  the  defendant  ought  to  have  moved  the  Court 
of  Appeal  for  a  new  trial  within  twenty-one  days  from  the  verdict  being  given. 
KrOd  V.  BurreU  (Chan.  Div.),  XXVI— 803. 

22. Order  xxxix.  rule  la  of  the  Rules  of  Court,  1875,  does  not  apply  to 

trials  before  a  judge  of  the  Chancery  Division,  but  where  a  judge  of  that  divi- 
idon  has  definitely  found  a  verdict  on  a  matter  of  fact,  such  verdict  is  equivalent 
to  an  interlocutory  order,  which  can  only  be  appealed  from  within  twenty-one 
days.     Id. 

23. The  time  within  which  an  appeal  must  be  brought  from  an  order 

made  under  the  Trustee  Relief  Act  is  twenty-one  days.  Matter  of  BaUli^e 
Trust  (Chan.  Div.),  XXI— 710. 

24. A  petitioner  applied  for  payment  out  of  court  of  the  whole  of  a  fund, 

his  title  to  one  moiety  of  which  was  not  disputed.  The  court  heloinr  ordered 
payment  to  him  of  one  moiety  only  ^ 
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HM,  that  an  appeal  from  this  order  was  not  an  appeal  from  the  ref asal  of  an 
application,  and  that  the  time  for  appealing  did  not  hegin  to  run  till  the  order 
was  drawn  up.    Matter  of  MiehelPs  2VM«r«(Chan.  Div.),  XXV— 711. 

26.  Bztenaion  of  time.  A  oontribatory,  on  the  29th  of  March,  being 
twenty -one  days  from  the  prononncing  of  a  refusal  to  remove  his  name  from  the 
list,  gave  fourteen  days'  notice  of  appeal.  On  the  1st  of  April,  conceiving  that 
he  ought  to  have  given  only  a  four  days'  notice,  he  withdrew  his  notice  of 
appeal,  and  on  the  following  day  gave  a  four  days'  notice  of  appeal.  On  the 
hearing  of  the  appeal,  the  objection  was  taken  that  it  was  too  late  : 

Reld,  that  the  time  ought  to  be  extended.  Taylor' »  Case,  Matter  of  Ambross 
Lake  Tin,  etc..  Go.  (Chan.  Div.),  XXV--589. 

26.  Notice  of  appeal  amendable.  An  order  by  the  Vice-Chancellor,  in  an 
action  by  the  liquidator  of  a  company  to  compel  mortgagees  to  deliver  up  the 
proceeds  of  property  distrained  by  them,  requiring  them  so  to  do,  7Mi  not  to  be 
an  interlocutory  order ;  and  that  the  proper  notice  of  appeal  was  a  fourteen 
days'  notice  ;  but  a  four  days*  notice  having  been  given,  the  court  allowed  it  to 
be  amended.     Matter  of  Stockton  Iron  Furnace  Oo,  (Chan.  Div.),  XXVI— 740. 

27. The  Court  of  Appeal  has  full  discretion,  under  Rules  of  Court,  1875» 

Order  LTm,  rule  3,  to  allow  a  notice  of  appeal  to  be  amended  as  to  dates  or 
otherwise,  and  special  circumstances  are  not  required  to  justify  such  amend- 
ment.   Id. 

28.  Second  notice.  A  final  decree  having  been  passed  and  entered  on  the 
4th  of  December,  the  defendant  on  the  following  day  served  notice  of  appeal 
-for  the  19th,  but  by  mistake  his  solicitor  did  not  set  it  down  till  the  19th.  A 
few  days  afterwards  the  plaintiff's  solicitor  informed  the  defendant's  solicitor 
that  the  appeal  had  not  been  set  down  in  time,  and  stated  that  he  should  insist 
on  the  objection.  The  appellant's  solicitor  then  sent  to  the  pluntiff's  solicitor  a 
fresh  notice  of  appeal,  offering  to  pay  the  costs  occasioned  by  the  first  and  ask- 
ing him  to  consent  to  the  first  entry  of  the  appeal  being  struck  out.  The  plidn- 
tiff's  solicitor  refused  to  comply  with  this  request,  and  returned  the  second 
notice  of  appeal.  The  defendant  set  down  the  second  notice,  and  moved  to 
have  the  first  entry  struck  out,  and  to  have  the  second  notice  and  the  entry  of  it 
treated  as  valid : 

Held,  that  the  appeal  must  proceed  on  the  second  notice  ;  and  the  applicant's 
costs  were  made  costs  in  the  appeal,  no  costs  of  the  motion  being  given  to  the 
plaintiff.     Norton  v.  London  dk  N.  W.  By.  Co.  (Chan.  IMv.),  XXVII— 887. 

29.  Failure  to  file  security  for  costs.  On  the  2dth  of  June  an  appellant 
in  bankruptcy  was  ordered  to  give  additional  security  for  the  costs  of  the  appeal. 
On  the  4th  of  November,  the  security  not  having  been  given,  the  respondents' 
solicitor,  without  having  previously  written  to  the  appellant's  solicitors,  gave 
notice  of  motion  to  dismiss  the  appeal  for  want  of  prosecution.  On  the  Idth  of 
November  the  additional  security  was  given,  and  on  the  14th  of  November  the 
motion  to  dismiss  came  on  to  be  heard : 

ffeld,  that  the  appellant  must  pay  the  costs  of  the  motion,  and  that  the  appeal 
could  not  be  heard  until  he  had  done  so.  Matter  of  Isaacs,  and  Matter  of  Bourn 
((Jhan.  Div.),  XXVI— 450. 

30.  Review  by  request.  In  a  patent  case,  notwithstanding  an  irregularity 
through  inadvertence  in  the  court  below,  the  House,  by  the  desire  of  both  par- 
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ties,  to  stop  litigation,  reviewed  the  jadgment  complained  of.  Dudgeon  v. 
Thompson  (App.  Cas.),  XXIV— 3 

31.  Qaestiona.  Whether  the  argument  that  the  notice  given  by  the  trastee 
in  bankruptcy  to  the  holder  of  bills  against  the  bankrupt,  that  he  was  not  a 
holder  for  value,  was  too  vague  and  general  in  its  terms,  could  be  raised  on 
appeal,  not  having  been  raised  below,  query?  Jones  v.  Gordon  {App,  Gas.), 
XX— 127. 

32.  Determination.  A  judgment  of  the  county  court  may  be  upheld  on 
appeal  upon  other  grounds  than  those  on  which  that  court  proceeded,  if  they 
appear  and  are  admitted  in  the  judge's  notes.  Chapman  v.  Knight  (Com.  PI. 
Div.),  XXX— 794. 

33. The  plaintiff  having  appealed  from  part  of  a  judgment,  and  the 

respondent  having  given  a  cross  notice  of  appeal,  hM,  that  the  judgment  could 
be  varied  in  the  plaintiff's  favor  on  a  point  not  mentioned  in  his  notice  of 
appeal ;  e.g.,  in  respect  to  costs  improperly  awarded  against  him.  OracknaU  v. 
Janson  (Chan.  Div.),  XXVII— 277. 

34. ffeld,  that  the  court  has  power  to  strike  out  scandalous  matter  from 

an  affidavit,  or  to  order  the  person  who  has  filed  it  to  pay  the  costs  of  it,  on  the 
application  of  any  person,  even  a  stranger  to  the  action,  or  mero  m^tu.  It  is 
not  necessary  that  an  application  should  be  made  by  the  injured  person.     Id. 

36. Direction  given  to  the  Taxing  Master  under  Rule  18  of  Order  yi  of 

tiie  Additional  Rules  of  Court,  August,  1875,  to  look  into  and  to  disallow  the 
ooste  of  affidavits  of  unnecessary  length.    Id. 

36. Where  the  judge  of  the  court  below  has  come  to  a  conclusion  of 

fact  after  hearing  witnesses,  the  Court  of  Appeal  will  not,  except  in  cases  of 
extreme  pressure,  reverse  his  decision ;  but  where  the  decision  of  the  court 
below  does  not  depend  upon  the  credibility  of  the  witnesses,  but  on  the  infer- 
ences from  the  evidence  drawn  by  the  judge,  his  decision  may,  even  without 
such  pressure,  be  reversed  by  4he  Court  of  Appeal.  Ths  Olanmbania  (Prob. 
Div.),  XVII-577. 

APPEARANCE. 

1.  Bffect  o£  A  winding-up  petition  having  been  presented  by  a  credits, 
the  solicitor  of  the  petitioner  informed  the  secretary  and  one  of  the  directors  of 
the  fact.  The  whole  of  the  directors  then  met,  the  petitioner's  solicitor  being 
present,  and  passed  resolutions  assenting  to  the  appointment  of  their  secretary 
as  provisional  liquidator  without  prejudice  to  the  right  of  the  company  to  assent 
to  or  dissent  from  the  proceedings  of  tiie  petitioner,  and  that  C,  the  solicitor 
of  a  mortgagee  of  the  share  capital,  should  be  instructed  to  take  such  steps  as 
might  be  necessary  in  the  interest  of  the  company  in  relation  to  the  foregoing 
resolution.  C.  accepted  service  of  the  petition,  and  appeared  for  the  company 
on  the  motion  for  the  appointment  of  an  interim  liquidator.  The  petition  was 
not  served  at  the  office  of  the  company.  Some  days  after  this  a  meeting  of  the 
company  was  held,  at  which  resolutions  were  passed  that  the  company  should 
be  wound  up  voluntarily,  and  that  P.,  the  solicitor  to  the  company,  should  be 
instructed  to  carry  out  the  negotiations  as  to  the  winding-up.  There  was  no 
previous  resolution  appointing  P.  the  solicitor.  The  petition  came  on  to  be 
heard  before  Malins,  V.  C,  and  counsel  instructed  by  P.  opposed  on  behalf  of 
Voi^  IJ.  2 
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the  company.     A  wlDding-ap  order  having  been  made,  notice  of  appeal  was 
given  by  P.  on  behalf  of  the  company  : 

ffdd,  that  as  service  of  the  petition  had  been  accepted  on  behalf  of  the  com- 
pany by  a  solicitor  duly  appointed  for  that  purpose,  service  at  the  office  of  the 
company  was  not  necessary.  Matter  of  Regent  United  Service  Stores  (Chan. 
Div.),  XXV— 132. 

2.  Held,  also,  that  P.  had  no  authority  to  represent  the  company  on  the 

appeal.     Id. 

APPLICATION  OP  PAYMENTS  —  See  Payment,  7-10. 

APPOINTMENT. 

1.  Validity  of.  Under  a  marriage  settlement  made  in  1820,  a  father  had  a 
power  of  appointment  among  his  children.  He  afterwards  borrowed  the  funds 
subject  to  the  power,  amounting  to  £6,000,  from  the  trustees  of  the  settlement, 
on  the  security  of  a  freehold  estate  which  was  his  own  property. 

On  the  marriage  of  his  only  daughter  in  1853,  the  father  settled  a  sum  of 
£3,000  upon  her  out  of  his  own  property. 

In  1863,  the  father  executed  three  deeds  of  even  date.  By  the  first,  he  made 
a  voluntary  settlement  of  the  freehold  estate  with  some  other  property  on  his 
eldest  son,  E.,  for  his  life,  with  remainder  for  the  benefit  of  E.'s  children  or 
remoter  issue,  as  E.  should  appoint,  and  in  default  of  appointment,  to  E.'s  chil- 
dren equally,  and  in  default  of  children,  to  himself  in  fee. 

By  a  second  deed,  the  father  appointed  the  whole  of  the  £6,000  under  his 
marriage  settlement  to  E. ,  absolutely  ;  and  the  same  deed  contained  a  release 
by  the  father  and  his  wife,  and  also  by  E.  and  the  surviving  trustee  of  the  set- 
tlement, of  the  mortgage  debt  of  £6,000,  and  a  conveyance  by  the  same  parties 
of  the  freehold  estate  discharged  from  the  mortgage  to  the  uses  of  the  voluntary 
settlement  of  even  date. 

By  a  third  deed,  the  father  gave  the  residue  of  his  property  to  his  only  other 
son,  R. 

The  father  made  his  will,  bearing  the  same  date,  and  thereby  confirmed  the 
three  deeds  of  even  date,  and  charged  his  ultimate  remainder  under  the  first 
deed  with  £3,000,  in  favor  of  his  only  daughter,  M.,  and  subject  thereto,  gave  the 
same  to  R. 

The  father  died  in  1864. 

S- ,  although  made  a  party  to  the  two  first-mentioned  deeds  of  even  date,  was 
'^ot  consulted  on  their  preparation,  and*  he  at  first  refused  to  execute  them,  but 
^©  did  in  fact  execute  them  in  the  year  1871 : 

Seld,  that  in  the  opinion  of  the  court  the  arrangement  by  which  the  mortgage 
^^bt  of  £6,000  had  been  released  and  the  ultimate  remainder  reserved  to  the 
father  had  not  been  made  for  the  purpose  of  benefiting  the  appointor ;  and  that 
*be  appointment  was  not  fraudulent  or  invalid.    Boach  v.  Trood  (Chan.  Div.), 

2. Held,  also,  that  the  condition  annexed  to  the  appointment,  that  E. 

should  release  the  estate  from  the  mortgage  debt,  was  not  binding  upon  E.  until 
he  assented  to  the  arrangement ;  and  that  he  might  have  claimed  the  benefit  of 
the  absolute  appointment  in  his  favor  discharged  from  the  condition,  but  that. 
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having  executed  the  deeds,  he  had  by  his  volantary  act  assented  to  be  bound  by 
the  conditions.     Id. 

Ste  PowBR,  6-10  ;  Wills,  84r^. 

APPORTIONMENT. 

1.  Of  rents  devised.  The  Apportionment  Act,  1870,  applies  to  every  will 
executed  before,  and  confirmed  by  a  codicil  executed  after,  its  passing ;  and, 
9emble,  also  to  every  will  coming  into  operation  after  its  passing.  Constable  v. 
CkmxtabU  (Chan.  Div.),  XXVII— 871. 

2. A  testator,  by  a  will  executed  before  the  passing  of  the  Apportion- 
ment Act,  1870,  bequeathed  his  residuary  personalty  to  trustees  upon  certain 
trusts :  and  he  devised  his  real  estate  to  trustees  on  certain  trusts,  and,  subject 
thereto,  to  his  son  for  life,  with  remainders  over  in  strict  settlement.  But  he 
provided  that  his  son  should  not  take  any  estate  under  the  will  unless  he,  within 
a  year  after  the  testator's  death,  executed  a  settlement  of  certain  other  real 
estate,  upon  limitations  corresponding  to  those  created  by  the  will  of  the  devised 
real  estate.  And  the  testator  gave  the  clear  and  undisposed  of  rents  of  his  real 
estate  to  trustees,  upon  trust  for  the  son,  if  he  should  make  the  settlement 
required  of  him  within  the  year,  and,  if  not,  then  upon  trust  for  the  persons 
who  woald  thereupon  become  entitled  to  the  devised  real  estate.  By  a  codicil, 
executed  after  the  passing  of  the  act,  the  testator  made  some  alterations  in  his 
will,  and  in  all  other  respects  confirmed  it.  The  son  executed  the  settlement 
required  of  him  within  a  year  after  the  testator's  death  : 

HMy  that  the  rents  of  the  devised  real  estate  accruing  due  at  the  time  of  the 
testator's  death  must  be  apportioned  between  the  son  and  the  persons  interested 
in  the  reeidaary  personalty.    Id. 

Bee  MinnciPAL  Cobforations,  14-18. 

ARBITRATION. 

1.  Agreement  for  binding.  The  plaintiff  and  three  other  persons,  G.,  N., 
and  F.,  all  British  subjects,  entered  into  an  agreement,  in  the  Russian  language 
and  registered  in  Russia,  to  trade  in  copartnership  in  Russia,  providing  iyrdw 
alifi)  that  the  head  office  of  the  firm  should  be  in  St.  Petersburg:  and  reserving 
to  Q.  and  N.  the  right  to  recall  their  capital  within  a  year,  and,  if  not  paid 
within  a  month,  the  firm  was  to  be  wound  up  ;  and  also  providing  that  "all 
disputes,  no  matter  how  or  where  they  shall  arise,  shall  be  referred  to  the  St. 
Petersburg  Commercial  Ck>urt,"  whose  decision  shall  be  final.  The  plaintiff 
alleged  that  there  was  a  contemporaneous  English  agreement,  not  registered  in 
Russia,  by  which  G.  and  N.  agreed  to  compensate  the  plaintiff  in  the  event  of  a 
diasolution  within  a  year,  under  the  powers  reserved  to  them.  The  two  part- 
ners exercised  their  right  within  the  year  to  recall  their  capital,  and  immedi- 
ately took  steps  to  wind  up  the  partnership  in  Russia.  The  plaintiff  having 
thereupon  commenced  an  action  in  England,  alleging  that  the  proceedings  of 
his  copartners,  the  defendants,  were  taken  without  his  knowledge  and  sanction, 
and  were  invalid  and  not  binding  on  him,  and  claiming  a  dissolution  of  the 
partnership,  relief  in  respect  of  the  English  agreement,  the  appointment  of  a 
leceiver  and  other  relief,  the  defendants  moved  for  a  stay  of  proceedings  in  the 
Action  and  a  reference  to  the  St.  Petersburg  Commercial  Court : 

Utfd^  that  an  agreeinent  to  refer  all  disputes  to  a  foreign  court  is  within  the 
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llth  section  of  the  Common  Law  Procedure  Act,  1854,  and  that  the  defendants 
were  entitled  to  an  order  on  their  motion ;  and  that,  although  the  court  had 
jurisdiction  to  appoint  a  receiver  pending  a  reference  to  arbitration,  it  was  not 
proper  to  do  so  unless  a  special  case  was  made,  as  the  course  of  liquidation 
before  the  tribunal  chosen  by  the  parties  themselves  would  thereby  be  inter- 
fered with.     Law  v.  Garrett  (Chan.  Div.),  XXV— 88.     See  notes.  Id.,  99. . 

2n Semble,  if  a  sufficient  case  were  shown  for  granting  an  injunction,  the 

court  would  not  stay  proceedings.     Id. 

3.  In  building  contract.  Claim,  that  the  plaintiff  contracted  with  a  com- 
pany to  build  a  hall,  the  plans,  bill  of  "quantities,"  etc.,  for  which  had  been 
prepared  by  the  defendant  who  was  employed  by  the  company,  and  named  in 
the  contract  as  their  architect  to  carry  out  the  works.  The  contract  provided 
that  the  architect  might  order  additions  to  or  deductions  from  it,  and  that  the 
amount  of  them  should* be  ascertained  by  the  architect  in  the  same  manner  as 
the  "quantities"  had  been  measured,  and  at  the  same  rate  as  they  had  been 
priced  at ;  that  the  contractor  and  the  company  would  be  bound  to  leave  all 
questions  or  matters  of  dispute  which  might  arise  during  the  progress  of  the 
works,  or  in  the  settlement  of  the  account,  to  the  architect,  whose  decision 
should  be  final  and  binding  upon  all  parties,  and  that  the  contractor  would  be 
paid  on  the  certificate  of  the  architect.  The  claim  then  alleged  that  the  con- 
tract was  signed  by  the  plaintiff  in  the  belief  and  expectation,  as  the  defendant 
well  knew,  that  the  defendant  would  use  due  caro  and  skill  in  ascertaining  the 
amounts  to  be  paid  by  the  company  to  the  plaintiff  ;  that  the  work  was  done ; 
that  additions  and  deductions  were  ordered,  and  certificates  given  by  the  defend- 
ant, but  that  he  did  not  use  due  care  and  skill  in  ascertaining  the  amounts,  and 
neglected  and  refused  to  ascertain  them  in  the  same  manner  as  the  "quanti- 
ties "  had  been  measured,  and  at  the  same  rate,  and  knowingly  or  negligently 
certified  for  a  much  less  sum  than  was  the  net  balance  payable  to  the  plaintiff, 
and  refused  to  reconsider  his  final  certificate,  by  reason  whereof  the  plaintiff 
was  unable  to  obtain  payment  from  the  company  of  the  balance. 

On  demurrer : 

Held,  that  the  functions  of  the  architect  in  ascertaining  the  amount  due  to 
the  plaintiff  were  not  merely  ministerial,  but  such  as  required  the  exercise  of 
professional  judgment,  opinion,  and  skill,  and  that  he,  therefore,  occupied  the 
position  of  an  arbitrator,  against  whom,  no  fraud  or  collusion  being  alleged,  the 
action  would  not  lie.  Stevenson  v.  Watson  (Com.  PI.  Div.),  XXX— 451.  See 
notes.  Id.,  464. 

4.  In  lease.  A  lessee  covenanted  with  the  lessor  that  he  would  keep  such  a 
number  only  of  hares  and  rabbits  as  would  do  no  injury  to  the  crops,  and  that 
in  case  he  kept  such  a  number  as  should  injure  the  crops  he  would  pay  a  fair 
and  reasonable  compensation,  the  amount  of  such  compensation,  in  case  of  dif- 
ference, to  be  referred  to  two  arbitrators,  or  an  umpire.  The  lessor  having 
brought  an  action  for  breach  of  covenant,  alleging  that  the  lessee  had  not  kept 
such  a  number  only  of  hares  and  rabbits  as  would  do  no  injury,  but  had  kept 
such  a  number  as  did  injury,  and  had  neglected  to  pay  any  compensation  : 

Heldt  that  upon  the  true  construction  of  the  lease  the  covenant  to  refer  the 
amount  of  compensation  was  a  collateral  and  distinct  covenant,  and  that  the 
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action  was  maintainable,  although  there  had  been  no  arbitration.     Datoaon  v. 
FUzgeraJd  (Exch.  Div.),  XVII— 425. 

6.  Where  the  covenant  is  to  pay  such  damages  as  shall  be  ascertained 

bj  an  arbitrator,  no  action  will  lie  until  they  have  been  so  ascertained.     Id. 

6.  Society  rule  for  ouata  Jurisdiction  of  court.    The  rules  of  a  building 
society,  incorporated  under  the  Building  Societies  Act,  1874,  provided,  pursuant 
to  sect.  16,  sub-sect.  9,  of  the  act,  that  disputes  between  the  society  and  any  of 
its  members  should  be  settled  by  reference  to  arbitration.     A  member  of  the_ 
society  having  commenced  an  action  for  account  against  the  society : 

HelfiL,  on  motion  to  stay  proceedings  under  the  Common  Law  Procedure  Act, 
1854,  8.  11,  and  the  Building  Societies  Act,  1874,  that  the  jurisdiction  of  the 
court  was  ousted,  and  that  the  matters  in  dispute  must  be  referred  to  arbitra- 
tion. Wright  V.  Mmarch  Investment  Building  8o.  (Chan.  Div.),  XXII— 428. 
See  notes.  Id.,  431. 

7.  Concludea  party.  The  complainant  became  conductor  of  a  tramway 
company  under  an  agreement  by  which  he  was  to  pay  them  £5,  to  be  retained, 
together  with  his  wages  for  the  current  week,  as  security  for  the  discharge  of 
his  duties  and  the  observance  of  the  rules  of  the  company,  etc. ;  the  company  to 
have  power,  in  case  of  any  breach  by  the  conductor  of  the  rules,  to  retain  the 
£5  and  his  wages  for  the  current  week  as  liquidated  damages  for  such  breach  ; 
and  it  was  provided  that  "  the  manager  of  the  company  should  be  the  sole 
judge  between  the  company  and  the  conductor  whether  the  company  was 
entitled  to  retain  the  whole  or  any  part  of  the  £5  and  wages  for  the  current 
week  as  liquidated  damages ;  and  that  the  certificate  should  be  binding  and  con- 
clasive  evidence  in  all  courts  of  justice,  civil  and  criminal,  and  before  all  sti- 
pendiary and  police  magistrates,  etc.,  that  the  amount  thereby  certified  as  the 
amount  to  be  retained  was  the  true  amount  to  be  retained,  and  should  bar  the 
conductor  of  all  right  to  recover  it."  The  complainant  having  sununoned  the 
company  before  a  police  magistrate,  under  6  &  7  Vict.  c.  86,  to  recover  his 
deposit  and  wages : 

Held,  that  the  agreement  was'  not  illegal,  and  the  complaint  being  substan- 
tially a  civil  proceeding,  the  manager's  certificate  that  the  deposit  and  wages 
had  been  forfeited  was  conclusive  evidence  of  the  fact,  precluding  the  magis- 
trate from  making  any  further  inquiry.  London  Tramways  Co.  v.  Bailey  (Q.  B. 
Wv.),  XXVIl— 199.    See  notes.  Id.,  203. 

ARCHITECT  — ;&a  Abbitration.  8. 
ARMY  —  See  Militaby  Law,  1. 

ARREST. 

1.  Without  warrant.  When  a  warrant  has  been  issued  to  apprehend  a  per- 
son for  an  offence  less  than  felony,  the  police  officer  who  executes  it  must  have 
the  warrant  in  his  possession  at  the  time  of  arrest.  Codd  v.  Cabe  (Exch.  Div.), 
XVIII— 353.     See  notes.  Id. ,  358. 

2. The  appellant  was  summoned  to  answer  an  information  charging  him 

with  trespass  in  pursuit  of  conies  ;  as  he  did  not  appear  in  obedience  to  the 
summons,  a  warrant  was  issued  for  his  apprehension.  The  respondent,  being 
a  police  officer  to  whom  the  warrant  was  directed,  but  not  having  it  in  his  pos- 
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session,  attempted  to  arrest  the  appellant,  who  thereupon  committed  an  assault 
upon  him : 

Held,  that  the  appellant  could  not  l>e  convicted  upon  an  information  charging 
him  with  assaulting  the  respondent  in  the  execution  of  his  duty.     Id. 

3. In  the  statute  (24  &  25  Vict.  c.  96)  authorizing  the  Immediate  appre- 
hension, without  warrant,  of  any  person  found  committing  certain  offences,  the 
term  " immediately"  ought  to  be  liberally  interpreted.  If  arrest  on  the  spot  is 
impossible,  and  it  can  only  be  effected  by  pursuit,  an  arrest  upon  a  pursuit 
immediately  set  on  foot  would  be  immediate,  though  at  some  distance  from  the 
place  of  the  offence.  Oriffith  v.  Taylor,  and  Thatcher  v.  Taylor  (C.  P.  IHv.), 
XX— 459.     See  notes.  Id.,  468. 

See  Cbihinal  Law. 

ABSON—  iS^  Cbdonal  Law,  7. 

ASSAULT. 

1.  Unlawfol  examination.  A  magistrate  has  no  right  to  order  a  medical 
examination  of  the  person  of  a  prisoner  charged  with  having  concealed  the  birth 
of  an  illegitimate  child,  but  an  examination  in  pursuance  of  such  an  order  con- 
stitutes an  assault,  for  which  he  is  jointly  liable  with  the  medical  men  who  exe- 
cute the  order.    Agnew  v.  Jdbson  (Cox  C.  C),  XIX — 613. 

8m  Criminal  Law,  8,  9. 
ASSENT  —  See  Contract,  2-12. 

ASSESSMENTS. 

1.  For  repair  of  highways.  Under  the  Public  Health  Act,  1875  (38  &  89 
Vict.  c.  55),  s.  150,  which  enables  the  urban  authority  to  give  notice  to  the 
owners  of  premises  abutting  upon  a  street  (not  being  a  highway  repairable  by 
the  inhabitants  at  large),  to  sewer,  level  and  pave  it,  and  upon  default  to  execute 
the  works  and  recover  the  expenses  from  the  owners  in  default,  according  to 
the  frontage  of  their  respective  premises,  such  expenses  cannot  be  recovered 
from  any  one  who,  though  the  owner  of  premises  when  notice  was  first  given 
by  the  urban  authority,  has  ceased  to  be  owner  before  the  completion  of  the 
worka    Begina  v.  Swindon  Local  Board  (Q.  B.  Div.),  XXVIII— 772. 

See  Taxation,  18-19. 
ASSETS  — i8fe«  Bankruptcy,  58-70. 
ASSIGNEE  —  See  Assignment,  11. 

ASSIGNMENT. 

1.  By  check  countermanded.  A  garnishee  order  was  made  under  Order 
XLY,  Rule  2,  attaching  a  debt.  At  the  time  the  order  was  made  the  garnishees 
had  given  the  judgment  debtor  a  check  for  the  amount  of  the  debt.  Upon  ser- 
vice of  the  order  on  the  garnishees  they  stopped  payment  of  the  check  at  the 
bank,  the  check  not  having  been  presented  : 

Ifeld,  that  upon  the  check  being  stopped  it  was  as  if  it  had  never  been  given, 
and  that  there  was  therefore  an  existing  debt  capable  of  being  attached,  and 
the  garnishee  order  was  effectual.  Cohen  v.  Hale  (Chan.  Div.),  XXVIII— 825. 
See  notes.  Id.,  828. 
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2.  Bqnitable.  A.,  for  good  coDsideration,  gave  B.  a  written  undertaking  to 
"  pay  over"  to  bim  all  dividends  that  he  should  receive  on  his  proof  against  a 
bankrupt's  estate.  A.  became  bankrupt  and  B.  then  gave  notice  of  his  claim  to 
the  trustees  in  the  first  bankruptcy: 

Held,  that  there  was  a  good  equitable  assignment  of  the  dividends,  and  that 
B.  was  entitled  as  against  A.'s  trustee  in  bankruptcy.  Matter  of  Iroingf  and 
Matter  of  Brett  (Clian.  Div.),  XXIII— 647.    / 

3.  A.  consigned  coffee  to  M.,  L.  &  Co.,  and  drew  bills  upon  them,  which 

they  declined  to  accept.  R.  was  the  holder  of  some  of  these  bills.  A.  finding 
that  M.,  L  &  Co.  would  not  accept  the  bills,  wrote  to  S.  requesting  him  to  real- 
ize the  coffee,  honor  the  bills,  telegraph  for  a  remittance  if  the  proceeds  would 
not  cover  the  bills,  and  conduct  the  business  so  as  to  prevent  A.'s  reputation 
from  suffering.  On  the  14th  of  August,  the  day  before  the  day  on  which  the 
bills  held  by  R.  became  payable,  S.  wrote  to  him  a  note  specifying  the  bills  and 
saying,  "Take  note  that  I  expect  to  receive  early  next  week  delivery  of  the 
coffee  sent  by  the  drawer  against  the  above,  and  that  I  will  then  again  write  to 
you  on  this  subject."  Three  days  after  this  S.  wrote  to  R.,  "  Referring  to  my 
memorandum  of  the  14th  instant,  M. ,  L.  &  Co.  have  handed  me  the  warrants 
for  the  coffee.  I  shall  dispose  of  the  same  as  instructed  by  sender,  and  will  let 
you  have  further  particulars  in  due  time."  On  the  same  day  S.  was  served 
with  an  attachment  out  of  the  Lord  Mayor's  Court  at  the  suit  of  M.,  L.  &  Co., 
as  creditors  of  E.,  A.  &  Co.,  whom  they  alleged  to  have  an  interest  in  the  coffee. 
R.  filed  his  bill  to  restrain  the  proceedings  in  the  Lord  Mayor's  Court,  and  fo 
establish  his  interest  in  the  proceeds  of  the  coffee.  Vice-chancellor  Hall  dis- 
missed the  bill  on  the  ground  that  R.  had  not  any  specific  charge  on  the  pro- 
ceeds, and  therefore  had  no  such  title  as  would  support  a  bill : 

Held,  on  appeal,  that  the  letters  gave  R.  an  equitable  charge  on  the  proceeds 
of  the  coffee,  and  that  he  had  therefore  a  locus  standi  to  maintain  the  suit. 
Banken  v.  A{faro  (Chan.  Div.),  XXII— 460. 

4. A  customer,  in  July,  borrowed  £200  from  his  bankers  upon  the  terms 

of  a  verbal  agreement  that  the  loan  should  be  repaid  out  of  the  rent  of  a  farm 
which  would  become  due  to  him  at  Michaelmas.  The  money  was  advanced  by 
the  bankers,  and  the  customer  then  gave  them  a  letter  addressed  by  him  to  the 
tenant  of  the  farm,  by  which  he  authorized  and  requested  the  tenant,  when  his 
Michaelmas  rent  became  due,  to  pay  £200  to  the  bankers.  The  letter  contained 
no  reference* to  the  loan,  and  did  not  show  that  any  consideration  had  been  given 
for  the  authority.  The  bankers  sent  the  letter  to  the  tenant.  The  customer 
was  adjudicated  a  bankrupt  upon  an  act  of  bankruptcy  committed  in  August : 

Held,  that  as  the  rent  was  an  interest  in  land,  the  agreement  was  one  which^ 
by  virtue  of  sect.  4  of  the  Statute  of  Frauds,  could  not  be  proved  by  parol  evi- 
dence, and  that  therefore  the  letter  could  alone  be  looked  at.  Matter  of  HaU, 
and  Matter  of  WhUHng  (Chan.  Div.),  XXVII— 149.     See  notes.  Id.,  165. 

6. And,  held^  that  the  letter  amounted  only  to  a  revocable  authority  to 

pay  the  rent  to  the  bankers,  and  that  it  was  revoked  by  the  bankruptcy.     Id. 

6. G.  agreed  to  build  a  vessel  for  the  defendant,  the  price  of  which  was 

to  be  paid  by  instalments.  Before  the  vessel  was  finished,  Q.,  being  in  debt  to 
the  plaintiff,  by  an  instrument  in  writing  directed  the  defendant  to  pay  to  the 
plaintiff  £100  out  of  moneys  due  or  to  become  due  from  the  defendant  to  Q.     At 
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the  time  of  giving  tbis  direction  all  the  instalments  which  were  due  had  been 
paid  by  the  defendant  to  G.  Notice  in  writing  of  the  above-mentioned  instra- 
ment  was  given  to  the  defendant,  but  he  refused  to  be  bound  by  it,  and  after- 
wards paid  to  G.  the  balance  of  the  price  of  the  vessel,  amounting  to  more 
than  £100 . 

Held,  that  the  instrument  in  writing  constituted  a  valid  assignment  of  £100, 
part  of  the  moneys  due  or  to  become  due  from  the  defendant  to  G.,  and  that  the 
plaintiff  was  entitled  to  recover  that  amount  from  the  defendant,  notwithstand- 
ing the  subsequent  payments  by  him  to  G.  Brice  v.  Bannister  (Q.  B.  Div.), 
XXVIII— 459.     See  notes,  Id.,  470. 

7. W.  and  A.  were  appointed  joint  receivers  in  ft  partnership  suit,  and 

were  ordered  (after  payment  of  costs)  to  pay  the  residue  of  the  moneys  received 
by  them  to  the  partners  according  to  their  respective  rights.  L. ,  one  of  the 
partners,  afterwards  assigned  his  share  of  the  moneys  to  W.,  in  consideration 
of  advances  made  by  him.  After  this  L.  signed  an  order  to  W.,  requesting  him 
"to  pay  the  balance  of  money  due  to  me"  to  G.  W.  accepted  this  order  in 
writing,  undertaking  thereby  to  pay  "  the  balance  due  to  you  "  to  G. : 

SM,  upon  the  construction  of  this  acceptance,  and  upon  the  evidence,  that 
"the  balance"  intended  was  the  balance  remaining,  after  satisfying  W.'s  own 
claim.  Matter  of  Garrard,  In  re  Letter  (Chan.  Div.),  XXI— 792.  See  notes, 
Id.,  795 ;  affirming  S.  C,  XIX— 698. 

8.  Notice  oL  A  trustee  who  receives  notice  of  an  assignment  of  the  trust 
fund  made  by  the  cestui  que  trust  is  not,  in  the  absence  of  inquiry,  bound  to 
inform  the  person  giving  him  the  notice  that  he  himself  has  a  prior  assignment. 
By  omitting  to  give  that  information  the  trustee  will  not  lose  his  priority. 
Matter  of  Lewer,  Bt  parte  Wilkes  {Ch&u.  Div.),  XIX— 698. 

9.  Upon  the  principle  in  Dearie  v.  ffaU,  the  right  to  priority  which  a 

second  assignee  of  an  equitable  interest  in  a  fund,  who  has  given  notice  of  his 
assignment  to  the  trustees,  possesses  over  a  first  assignee  who  has  failed  to  give 
notice,  subsists  equally  where  the  second  assignee  has  taken  his  assignment 
from  the  legal  personal  representative  of  the  cestui  que  trust,  and  not  from  the 
cestui  que  trust  himself.  Matter  of  FreshfiekTs  Trust  (Chan.  Div.),  XXVII 
—466. 

10.  A.  assigned  to  B.  his  equitable  interest  in  a  fund  under  the  will  of 

X.,  but  omitted  to  g^ve  notice  to  the  trustees.  A.  died,  having^  by  will  be- 
queathed all  his  property  to  his  executrix,  who  then  assigned  to  C. ,  a  purchaser 
for  value  without  notice  of  the  prior  assignment,  all  the  property  under  the  will 
of  X.  to  which  she  was  entitled  as  A.'s  legal  personal  representative,  and  C. 
thereupon  g^ve  notice  of  his  assig^ament  to  the  trustees  of  X.'s  will.  After- 
wards the  representatives  of  B.,  who  had  died,  gave  similar  notice  of  his 
assignment ; 

Reld,  that  the  fund  belonged  to  C.  he  having  been  the  first  to  give  notice. 
Id. 

11.  Assignee  of  part  cannot  sue.  By  a  mortgage  deed  in  1877  premises 
were  assigned  to  secure  repayment  of  £1,380  due  from  the  mortgagror  to  the 
mortgagee  with  interest,  and  the  mortgagor  covenanted  to  pay  debt  and  interest 
six  months  thence.     The  mortgagee  in  1878  deposited  the  deed  with  his  bankers 
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secnritj  for  the  balance  of  his  banking  accoant,  and  by  deed  in  1879  aaidgned 
and  transferred  to  them  the  sum  of  £1,880  due  on  the  mortgage  deed,  and  all 
interest  thenceforth  to  become  due,  and  all  securities  for  principal  and  interest 
and  all  benefit  and  advantage  thereof,  and  all  his  right,  title,  interest,  and  prop- 
erty therein,  to  secure  repayment  to  the  bankers  of  £939  then  due  to  them  on 
his  banking  account,  and  any  further  sum  not  exceeding  £1,200  'Which  might 
thereafter  become  due  to  them  from  him,  with  a  proviso  for  reconveyance  of 
the  premises  if  the  assignor  should  on  a  day  named  pay  them  back  the  £939 
and  any  further  sum  not  exceeding  £1,200  which  might  be  due,  with  interest. 
The  bank  having  given  notice  in  writing  of  this  assignment  to  the  mortgagor 
saed  him  for  £984  then  due  on  the  assignor's  banking  account : 

Held,  that  the  assignment  to  the  bank  by  the  deed  of  1879  was  not  an  **  abso- 
lute ajssignment  (not  purporting  to  be  by  way  of  charge  only)"  within  the  Judi- 
cature Act,  1878  (36  &  37  Vict.  c.  66),  s.  25,  subs.  6,  and  that  the  action  could 
not  be  maintained.    National  Prov.  Bank  v.  Harle  (Q.  B.  Div.),  XXIX— 781. 

See  FBAUDUIiBNT  COKTETAKCES,   1  ;    QlFT,   1  ;    InSURANCB,   LiFB,   3  ;    SHIFS, 

ETC.,  48. 

ATTACHMENT. 

1.  Intent  to  abscond.  When  a  debtor's  summons  is  issued  against  a  for- 
eigner, who  is  in  England  for  a  merely  temporary  purpose,  and  he  then  prepares 
to  return  home,  there  is  no  presumption  (as  there  might  be  in  the  case  of  a  dom- 
iciled Englishman  going  abroad)  that  he  is  going  away  with  the  intention  of 
avoiding  payment  of  the  summoning  creditor's  debt.  Matter  of  Chitxerrez 
(Chan.  Div.),  XXVII— 544. 

2,  Upon  Judgment  in  an  action  declaring  that  the  defendant  is  liable  to  pay  to 
the  plaintiff  a  certain  sum,  and  decreeing  payment  to  be  made  on  or  before  that 
day  three  months,  the  plaintiff  is  at  once  entitled,  under  1  &  2  Vict.  c.  110, 
8. 14,  to  obtain  a  charging  order  upon  stock  and  shares  standing  in  the  name  of 
the  defendant.     BagnaU  v.  Carlton  (Chan.  Div.),  XXII — 708. 

ATTORNEYS. 

1.  Right  to  compensation.  A  solicitor  had  a  retainer  to  act  generally  for  a 
company,  and  also  a  special  retainer  to  conduct  a  chancery  suit  on  behalf  of  the 
company.  Being  employed  by  another  client  to  go  to  America,  he  collected 
information  on  behalf  of  the  company  in  furtherance  of  their  suit,  but  without 
special  instructions  from  the  company  to  do  so.  On  his  return  to  England  he 
reported  to  the  company  what  he  had  done,  and  they  made  use  of  the  informa- 
tion he  had  obtained. 

He  afterwards  took  three  journeys  to  Pariij  to  conduct  negotiations  for  a  com- 
promise of  the  same  suit,  without  instructions  from  the  company,  but  with  the 
knowledge  of  some  of  the  directors,  and  on  two  of  them  he  was  accompanied  by 
the  chairman : 
^Held,  by  the  Court  of  Appeal,  that,  under  the  special  circumstances  of  the 
case,  the  solicitor  was  entitled  to  charge  the  company  for  his  professional  ser- 
vices in  America,  and  also  for  his  professional  services  and  expenses  on  his 
journeys  to  Paris.  Matter  of  Snell  (Chan.  Div.),  XXII — 485.  See  notes. 
Id.,  505.  • 

2. As  a  general   rule,   a  solicitor  is  not   justified   in  taking  special 
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joameys,  or  in  going  to  foreign  coantries  at  the  expense  of  his  client,  without 
specific  instructions,  yet  he  is  justified  in  incurring  expense,  within  proper  and 
reasonable  limits,  for  the  purpose  of  obtaining  information  of  value  to  his  client 
in  the  prosecution  of  his  suit.     Id. 

3.  Right  to  costs.  The  retainer  and  employment  of  a  solicitor  in  such  a 
matter  as  a  bankruptcy,  an  administration,  or  a  winding-up,  does  not  constitute 
an  entire  contract  so  as  to  depriye  the  solicitor  of  his  right  to  payment,  except 
for  costs  out  of  pocket,  till  the  whole  matter  is  completed,  and  successive  bills 
of  costs  in  such  a  matter  are  not  necessarily  to  be  treated  as  one  bill  brought 
down  to  the  date  of  the  latest  delivery.  M€ttt&r  of  Sail,  and  Barker  (Chan. 
Div.),  XXVI— 318.     See  notes,  Id.,  326. 

4. Accordingly,  where  solicitors  had  been  retained  to  act  for  a  trustee  in 

bankruptcy,  and  also  to  protect  the  iitterests  of  S.,  a  creditor,  who  subsequently 
by  arrangement  with  the  other  creditors  took  over  the  bankrupt's  estate,  and 
they  delivered  a  bill  of  costs  up  to  a  certain  date,  with  an  intimation  that  there 
were  then  and  would  still  be  some  further  items,  and  delivered  a  second  bill  of 
costs  incurred  after  the  date  to  which  the  first  bill  came  down, — on  an  applica- 
tion by  S.  to  tax  both  bills,  more  than  twelve  months  after  the  delivery  of 
the  first : 

Hdd,  that  they  must  be  treated  as  separate  bills,  and  that  the  second  bill  only 
could  be  taxed.     Id. 

6.  Iiien  upon  checks.  The  defendant,  a  solicitor,  was  employed  by  one  H. 
(who  was  a  director  and  promoter  of  a  limited  company  then  in  liquidation ), 
with  the  privity  of  three  other  persons,  the  holders  as  nominees  of  H.  of  certain 
shares  in  the  company,  to  take  proceedings  in  connection  with  the  winding  up 
of  the  company.  H.  deposited  with  the  defendant  the  certificates  of  the  shares 
for  the  purpose  of  enabling  him  to  carry  out  his  instructions,  and  the  defendant 
received  from  the  liquidator  of  the  company  certain  checks  in  respect  of  the 
shares  standing  in  the  names  of  those  persons.  In  the  meantime  H.  transferred 
to  the  plaintiffs  his  interest  in  the  shares,  with  notice  of  the  lien  and  charge  of 
the  defendant  thereon  for  his  costs,  and  the  defendant,  acting  upon  the 
retainer  of  the  plaintiffs,  continued  the  proceedings,  and  ultimately  received 
from  the  liquidator  four  several  checks  payable  to  H.  and  the  other  three  per- 
sons respectively.     In  an  action  to  recover  these  checks : 

Ueld,  that  the  defendant  was  entitled,  as  against  the  plaintiffs,  to  a  lien  upon 
them  for  his  costs  of  all  the  proceedings  against  the  company  in  respect  of  the 
shares.     General  Share  TruM  Co.  v.  Chapman  (Com.  PI.  Div.),  XVIII— 823. 

6.  Upon  deeds.  A  solicitor  was  instructed  to  prepare  a  mortgage,  and  the 
title  deeds  of  the  property  were  deposited  with  him  for  this  purpose  by  the 
mortgagor.  He  was  also  acting  as  solicitor  for  the  mortgagee,  and  when 
the  mortgage  was  executed  he  continued  to  hold  the  deeds  on  behalf  of  the 
mortgagee.  The  mortgagor  filed  a  liquidation  petition,  and  the  solicitor  was 
employed  on  behalf  of  the  trustee.  The  trustee  sold  the  equity  of  redemption, 
and  the  solicitor  received  the  purchase  money  : 

Held,  that  the  solicitor  had  a  lien  on  the  deeds  against  the  mortgagor,  and  was 
entitled  to  retain  out  of  the  purchase- money  the  amount  of  costs  due  to  him 
from  the  mortgagor.  Matter  of  Messenger,  Ex  parte  Cahert  (Chan.  Div.), 
XVIII— 529. 
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7.  A  company  having  issued  a  debenture  loan,  a  deed  was  prepared  by 

their  solicitor  mortgaging  their  property  to  two  of  the  directors  as  trustees  for 
the  debenture  holders,  the  same  solicitor  acting  also  for  the  trustees.  The 
mortgage  contained  a  power  of  sale  and  the  usual  covenant  against  incum- 
brances. The  company  afterwards  passed  a  resolution  for  a  voluntary  winding- 
ap,  whereupon  the  trustees  acting  under  their  power  of  sale  contracted  to  sell 
tlie  mortgaged  property  to  a  purchaser  and  applied  to  the  solicitor  for  the  com- 
pany's title  deeds,  which  were  in  his  possession.  He  however  refused  to  give 
them  up,  claiming  a  lien  upon  them  for  the  costs  incurred  by  the  company  prior 
to  the  mortgage. 

Upon  a  petition  by  the  trustees  and  a  debenture  holder  praying  that  the  soli- 
citor might  be  ordered  to  deliver  up  the  title  deeds  to  them  : 

Held,  that  the  .solicitor  was  not  entitled  to  a  lien  on  the  deeds,  and  that  they 
must  be  delivered  up  to  the  petitioners.  MaU&r  of  SneU  (Chan.  Div.),  XXII 
—677. 

8. A  solicitor  acting  for  mortgagee  as  well  as  mortgagor  in  the  prepara- 
tion of  a  mortgage,  thereby  loses  his  lien  on  the  title  deeds  in  his  possession  for 
costs  due  to  him  from  the  mortgagor,  unless  such  lien  is  expressly  reserved,  even 
though  the  mortgagee  may  have  known  that  the  solicitor  had  such  lien  as 
against  the  mortgagor.     Id. 

9.  Upon  documents.  A  client  mortgaged  property,  which  was  at  the  time 
subject  to  a  first  mortgage,  to  his  solicitors,  who  prepared  the  mortgage  deed  to 
themselves.  Afterwards  the  mortgagor  made  a  third  mortgage  to  another 
person: 

Hddt  in  an  action  by  the  solicitors  against  the  first  and  third  mortgagees  and 
the  mortgagor,  that  they  were  entitled  only  to  their  ordinary  costs  as  mortga- 
gees, and  that  they  had  no  lien  on  the  mortgage  deed  for  the  costs  of  its  prep- 
aration or  other  costs  due  to  them  from  the  mortgagor.  Sheffield  v.  Eden  (Chan. 
Div.).  XXVI— 701. 

10. The  trustee  of  a  bankrupt's  estate  appointed  a  solicitor,  whose 

appointment  was  duly  confirmed,  and  who  transacted  considerable  professional 
business  for  the  trustee  as  such.  After  several  years  the  trustee  was  removed 
by  the  creditors,  and  a  new  trustee  appointed,  who  called  upon  the  solicitor  to 
hand  over  all  documents  relating  to  the  estate  to  himself  or  his  solicitor.  The 
solicitor  of  the  old  trustee  opposed  this  application  on  the  ground  that  he  had  a 
lien  on  them  for  his  costs  : 

Heldt  that  the  solicitor  had  a  lien  upon  all  documents,  the  fruits  of  his  own 
labor  or  expense.     Matter  of  Talden,  In  re  Axietin  (Clian.  Div.),  XIX — ^721. 

11. Solicitors  of  a  company  who,  upon  the  occasion  of  the  directors  con- 
veying all  the  property  of  the  company  to  two  of  their  body  upon  trusts  to 
secure  the  repayment  of  moneys  borrowed  upon  debentures,  prepare  a  mort- 
gage deed  and  act  for  the  company  and  the  trustees,  have  no  right  of  lien  for 
the  payment  of  their  costs.  Matter  of  Mason,  and  Taylor  (Chan.  Div.),  XXVII 
—236.     See  notes.  Id.,  239. 

12.  Upon  letters.  A  solicitor  is  entitled  to  retain  as  his  own  property  let- 
ters addressed  to  him  by  bis  client  and  copies  in  his  Iftter-book  of  his  own  let 
tent  to  the  client,  after  the  client  has  transferred  the  business  to  which  such 
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letters  related  to  other  solicitors.  Matter  of  Wheai&roft  (Chan.  Div.),  XXII 
—671. 

13.  Upon  papers  in  suit.  Bj  an  order  made  in  an  administration  suit, 
the  costs  were  ordered  to  be  taxed,  and  the  plaintiff's  costs  to  be  paid  to  his 
solicitor,  B.,  out  of  a  specified  fund  in  court.  Before  the  costs  had  been  taxed 
the  plaintiff  obtained  an  order  to  change  his  solicitor,  and  B.  no  longer  acted 
for  any  party  in  the  suit : 

Ueld,  that  B.  was  entitled  to  a  charging  order,  under  23  &  24  Vict.  c.  127, 
upon  the  interest  of  his  client  in  the  funds  in  court,  notwithstanding  the  prior 
order  fdr  payment  out  of  a  certain  specified  fund  ;  but  that  such  order  ought  not 
to  extend  to  directing  a  sale,  but  must  be  limited  to  giving  the  parties  liberty  to 
apply.  The  fact  that  the  plaintiff  had  in  the  meantime  assigned  his  interest 
with  the  knowledge  of  B.  made  no  difference.  Brooke  Matter  of,  Pilcher  y. 
Arden  (Chan.  Div.),  XXIII— 607. 

14. Held,  also,  by  Bacon,  V.C,  that  B.  had  a  right  to  retain  the  papers 

in  the  suit  till  his  costs  were  paid.     Id. 

16.  Protection  o£  In  making  an  order  for  taxation  under  the  Attorneys  and 
Solicitors  Act  (6  &  7  Vict.  c.  78),  s.  88,  it  is  discretionary  with  the  court  whether 
or  not  to  add  the  order  for  the  ideli very  up  of  papers.  Matter  ofJarman  (Chan. 
Div.),  XXI— 788. 

16.  A  solicitor  delivered  to  his  client  a  bill  of  costs  incurred  in  pending 

suits  in  which  he  afterwards,  with  his  client's  knowledge,  incurred  further 
costs.  While  the  suits  were  still  pending  the  client  obtained  an  order  of  course 
for  taxation  and  delivery  up  of  papers,  whereupon  the  client  delivered  a  bill  for 
the  further  costs.  On  a  motion  to  discharge  the  order  on  the  ground  that  the 
solicitor  had  a  lien  on  the  papers  for  the  further  costs  : 

ffeld,  that  the  order  should  be  amended  so  as  to  include  both  bills.     Id. 

17. Semble,  the  proper  form  of  order  in  such  a  case  would  be  a  simple 

order  for  taxation,  without  ordering  the  papers  to  be  delivered  up.     Id. 

18. The  plaintiffs  in  a  suit  mortgaged  their  interests  in  the  estate,  the 

subject  of  the  suit,  to  two  of  the  defendants.  This  mortgage  was  sent  to  the 
solicitor  of  the  plaintiffs  for  his  perusal  and  approval  on  their  behalf,  and  he 
sanctioned  their  executing  it.  Nothing  was  said  by  either  party  about  any 
claim  by  the  plaintiffs'  solicitor  for  the  costs  of  suit.  The  solicitor  afterwards 
obtained  a  charging  order  for  them  under  23  &  24  Vict.  c.  127,  s.  28,  on  the 
interests  of  the  plaintiffs  : 

Held,  by  the  Master  of  the  Rolls,  that  the  charge  ought  to  be  postponed  to 
the  mortgage  to  the  defendants.     FaithfuU  v.  Ewen  (Chan.  Div.),  XXIII — 6G2. 

19.  HeM,  on  appeal,  that  as  the  mortgagees  had  notice  of  the  suit  they 

must  be  presumed  to  have  known  the  rights  of  the  solicitor  of  the  plaintiffs,  and 
that  his  charge  ought  not  to  be  postponed  to  the  mortgage,  he  not  having  been 
guilty  of  any  misrepresentation  or  concealment.     Id. 

20.  The  defendant  having  paid  money  into  court  in  the  action,  the  plain- 
tiff's solicitor  declined  to  proceed  with  the  action,  except  on  terms  to  which  the 
plaintiff  would  not  assent.  Thereupon  the  plaintiff  retained  fresh  solicitors  and 
obtained  an  order  for  a  change  of  solicitors.     After  the  order  was  made  the  late 
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solicitor  obtained  a  judge's  order  at  chambers  charging  the  money  in  conrt  with 
his  costs  in  tlie  action. 

Held,  1,  that  when  an  action  is  pending  a  judge  at  chambers  has  jurisdiction 
to  make  such  an  order  ;  2,  that  the  money  in  court  was  "property  recovered  or 
preserved  "  within  23  &  24  Vict.  c.  127,  s.  28  ;  8,  that  the  order  was  valid  though 
the  plaintiffs  solicitor  had  ceased  to  he  such  when  it  was  made  ;  4,  that  though 
he  had  discharged  himself  from  the  position  of  plaintiff's  solicitor,  yet  as  he 
had  not  done  so  wrongfully  or  improperly  the  order  was  right.  Clover  v.  Adams 
(Q.  B.  Div.),  XXIX— 727.     See  notes,  Id.,  730. 

21.  Duty  to  keep  diary.  It  is  the  interest  of  a  solicitor  to  keep  a  diary  of 
his  transactions  for  his  clients,  and  it  is  a  very  suspicious  circumstance  if  he 
enters  such  transactions  only  upon  loose  sheets,  capable  of  being  easily  de- 
stroyed.   Matter  of  Smnbanks,  and  Matter  of  Shanks  (Chan.  Div.),  XXVII— 745. 

22.  Iiiabillty  for  neglect.  The  husband,  and  the  solicitor  who  prepared 
the  settlement  (who  in  the  view  of  the  Vice-Chancellor  had  failed  in  his  profes- 
sional duty,  and  had  by  his  neglect  and  misconduct  caused  the  litigation),  were 
ordered  to  pay  the  costs  of  the  suit : 

Held,  on  appeal  by  the  solicitor,  that  as  he  had  not  been  guilty  of  participa- 
tion in  a  fraud,  but  at  most  only  of  a  blunder  for  which  the  remedy  was  an 
action  for  professional  negligence,  there  was  no  jurisdiction  to  order  him  to  pay 
the  costs  of  the  suit.  Clark  v.  Oirdwood  (Chan.  Div.),  XXIII — 863.  Bee  notes, 
Id.,  376. 

23.  Iiiabillty  for  officer's  fees.  The  solicitors  of  a  judgment  creditor,  in 
the  course  of  their  duty  as  such  solicitors,  lodged  a  writ  of  ^.  fa.  at  the  office 
of  the  sheriff,  with  a  request  for  execution,  giving  however  no  instructions  as  to 
the  selection  of  any  particular  bailiff.  The  sheriff  employed  one  of  his  officers 
to  execute  the  writ,  which  the  officer  thereupon  proceeded  to  do.  On  an  action 
being  brought  by  such  sheriff's  officer  against  the  solicitors  of  the  judgment 
creditor  to  recover  his  fees  for  executing  the  writ : 

Held,  that  the  solicitors  were  not  liable  to  pay  the  fees  ;  that  the  law,  apart 
from  a  contract  to  pay  them  (express  or  implied),  cast  no  such  liability  upon 
them ;  and  that,  from  the  mere  fact  that  they  in  the  ordinary  course  of  their 
duty  lodged  the  writ  at  the  sheriff's  office  for  execution,  no  such  contract  could 
be  implied.    Boyle  v.  Bu^  (Q.  B.  Div.),  XXIX-^548.     See  notes.  Id.,  553. 

24.  Undue  influence,  client  how  protected.  An  account  which  had  been 
settled  between  a  client,  who  was  an  old  lady,  and  her  solicitor,  including 
arranged  bills  of  costs,  was  ordered  to  be  opened  and  the  bills  of  costs  taxed, 
after  the  lapse  of  nearly  two  years,  without  actual  proof  of  error  or  overcharge, 
on^he  ground  that  the  client  had  acted  under  undue  influence  and  without  suf- 
ficient information,  and  that  much  of  the  business  charged  for  was  unnecessary 
and  improper.  Watson  v.  Bodtoell  (Chan.  Div.),  XXVII— 408  ;  affirming  S.  C, 
XXIII— 766.     See  notes.  Id.,  417. 

See  Appearance,  1 ;  Bankruptcy,  130 ;  Criminal  Law,  94 ;  Evidence,  7, 
19 ;  Fraud,  1 ;  Husrand  and  Wipe,  5  ;  Negligence,  4 ;  Practice,  49 ; 
Tbndbr,  1. 
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AUCTIONEER. 

1.  Personal  liability  for  non-delivery.  In  an  action  for  the  non-deliveiy 
of  goods,  it  appeared  that  the  defendants,  who  were  auctioneers,  Issued  printed 
catalogaes,  headed  "  Great  Western  Railway  Company.  Catalogue  of  unclaimed 
properly,  &c. ,  which  will  be  sold  by  auction  by  Messrs.  H.  &  E.  (the  defend- 
ants), on  Tuesday,  November  7th,  and  following  day.  By  order  of  the  direct- 
ors of  the  above  company,"  &c.  The  catalogue  contained,  amongst  others,  the 
following  conditions :  "  The  lots  to  be  cleared  away  within  three  days  after  the 
sale  at  the  purchaser's  expense,  &c.  If  any  deficiency  eftudl  arise,  or  from  any 
cause  the  auctioneer  shall  be  unable  to  deliver  any  lot  or  portion  of  a  lot,  then 
in  sach  case  the  purchaser  shall  accept  compensation.  Upon  failure  of  comply- 
ing with  the  above  conditions,  the  money  deposited  in  part  payment  shall  be  for- 
feited. All  lots  unclaimed  within  the  time  aforesaid  shall  be  resold  by  public 
or  private  sale  without  further  notice,  and  the  deficiency  made  good  by  the 
defaulter." 

The  plaintiff  attended  the  sale,  received  a  catalogue,  bought  one  of  the  lots, 
and  paid  a  deposit.  He  did  not  fetch  the  goods  away  on  Saturday  (the  last  of 
the  three  days  for  clearing),  but  went  for  them  on  tbe  Monday  following,  when 
he  was  told  by  one  of  the  defendants  that  the  lot  had  been  delivered  to  another 
person.  There  was  evidence  that  the  lot  was  seen  on  Saturday  morning  in  the 
defendants'  possession  as  if  ready  for  delivery,  and  that  it  was  usual  to  delay 
the  delivery  of  large  lots  like  it  till  the  smaller  lots  had  been  delivered.  The 
plaintiff  having  been<4ionsuited : 

Heldf  first,  that  on  the  face  of  the  catalogue  and  conditions,  there  was  evi 
dence  that  the  defendants  contracted  personally  with  the  plaintiff  for  the  deliv- 
ery of  the  goods  purchased  by  him.     Secondly,  that  the  condition  as  to  clearing 
the  lot  within  three  days  was  not  a  condition  precedent  to  the  plaintiff's  right  to 
claim  delivery.     WoOfe  v.  Home  (Q.  B.  Div.),  XXI— 164. 

See  Frauds,  Statute  op,  2. 

AVER AQB— See  Insubakce,  Mabine,  50^2 ;  Ships,  etc.,  46-65. 

BAGGAGE  —  iS^  Carriers,  1-3, 21-25 ;  Railway  Co. 

BAILMENT  —  See  Carriers,  1,  etc.  ;  Innkbepbrs,  1,  2  ;  Neglioestce,  18,  14 

21-25. 

BANK. 

1.  Branch  banks,  position  of.  The  position  of  branch  banks  is,  that  in 
principle  and  in  fact  they  are  agencies  of  one  principal  banking  corporation  or 
firm,  notwithstanding  that  they  may  be  regarded  as  distinct  for  special  pur- 
poses, e.g.,  that  of  estimating  the  time  at  which  notice  of  dishonor  should  be 
given  ;  or  of  entitling  a  banker  to  refuse  payment  of  a  customer's  check  except 
at  that  branch  where  he  keeps  his  account.  Prinee  v.  Oriental  Oarp.  (App. 
Cas.).  XXIV— 221.     See  notes.  Id. ,  230. 

See  Set-off,  7. 
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III.  Petitionino  creditor 88 

IV.  Debts  and  proof  thereof 84 

V.  What  property  passes  to  trustee 39 

VI.  Trustee  ;  actions  by  and  against 42 

VII.  Protected  transactions 44 

VIII.  Execution  and  other  liens 46 

IX.  Practice,  discharge,  composition,  etc 48 

I.  Jurisdiction. 

1.  When  not  assumed.  The  Court  of  Bankruptcy,  even  if  it  possesses 
jurisdiction  under  sect.  72  of  the  Bankruptcy  Act,  1869,  to  enforce  a  simple 
money  demand  by  the  trustee  of  a  bankrupt's  property  a^rainst  a  third  party  (as 
to  which  quosre),  ou/s^ht  not  to  exercise  the  jurisdiction,  but  ought  to  leave  the 
demand  to  be  enforced  by  the  trustee  in  an  action  in  the  ordinary  way.  Matter 
o/DicHn,  and  Matter  of  PoOard  (Chan.  Div.),  XXV— 560. 

2. Commission  agents  accepted  bills  drawn  upon  them  by  their  princi- 
pals for  part  of  the  value  of  goods  consigned  to  the  agents  for  sale.  After  the 
principals  had  filed  a  liquidation  petition  the  agents  sold  the  goods  in  order  to 
reimburse  themselves  the  amount  of  one  of  the  bills  which  they  had  paid,  and 
to  provide  funds  to  meet  the  others  which  were  soon  to  become  due.  Before  the 
latter  bills  were  paid  the  agents  filed  a  liquidation  petition.  They  had  spent  all 
the  proceeds  of  the  sale.  Their  creditors  agreed  to  accept  a  composition,  which 
was  paid  to  the  holders  of  the  bills,  some  of  whom  claimed  to  prove  in  the 
liquidation  of  the  principals.  The  principals'  trustee  applied  to  a  County  Court 
in  Bankruptcy  for  an  order  that  the  agents  should  pay  to  him  the  balance  of  the 
proceeds  of  sale,  after  deducting  the  amount  of  the  bill  which  they  had  paid  in 
full,  and  the  composition  which  they  had  paid  in  respect  of  the  others : 

Held,  that  the  trustee  was  not  entitled  to  the  order.     Id. 

3. Held,  by  the  Coun  of  Appeal,  that  the  trustee's  demand  against  the 

agents  was  a  mere  demand  for  a  debt  due  to  the  principals'  estate,  and  that  the 
Coun  of  Bankruptcy  ought  not  to  assume  jurisdiction  to  try  it.     Id. 

4.  Submission  to.  When  a  stranger  to  a  bankruptcy  is  willing  to  submit  to 
the  Court  of  Bankruptcy  the  determination  of  his  rights  in  relation  to  property 
of  ^he  bankrupt,  it  is  improper  for  the  trustee  in  the  bankruptcy  to  raise  objec- 
tions to  the  exercise  of  jurisdiction  by  that  court.  Such  a  person  ought  to  be 
enooaraged  to  submit  to  the  jurisdiction.  Matter  of  Fletcher,  and  Matter  of 
Hart  (Chan.  Div.),  XXVI— 192. 

6. Quwre,  whether  the  Court  of  Bankruptcy  has  jurisdiction  to  make  an 

order  for  foreclosure.    Id. 

6. Order  made  that  the  trustee  in  a  bankruptcy  should  deliver  possession 

of  a  house,  of  which  the  bankrupt  had  been  weekly  tenant,  to  the  lessee  of  the 
house,  who,  as  between  himself  and  the  bankrupt,  was  mortgagee  of  the  lease 
from  the  bankrupt.    Id. 

7.  Trustee  claiming  higher  title.     Where  a  trustee  in  bankruptcy  claims 

only  the  same  right  as  the  bankrupt  himself  would  have  had,  the  Court  of 

Bankruptcy  ought  not  to  assume  jurisdiction,  but  ought  to  leave  the  matter  to 

be  dealt  with   by  the  oydinary  tribunals.     But  where,  by  the  operation  of  the 

law  of  bankruptcy,  the  trustee  has  a  higher  and  better  title  than  the  bankrupt 
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(where,  for  instance,  a  transaction  is  impeached  as  a  fraudulent  preference  or 
an  act  of  bankruptcy),  the  Court  of  Bankruptcy  ought  to  decide  the  matter  itself. 
Mattel'  of  Brown,  and  Maiter  of  Yates  (Chan.  Div.),  XXVII-406. 

8.  Rules  not  applicable  to  companies.  The  rules  in  bankruptcy  contained 
in  sect.  6  of  the  Bankruptcy  Act,  1869,  are  not  by  sect.  10  of  the  Judicature  Act, 
1875,  made  applicable  to  the  winding-up  of  companies.  Moor  v.  Anglo  ItcUian 
Bank  (Chan.  Div.),  XXVII— 203. 

9.  Ol^ections  to  JuziBdiction.  An  objection  to  the  exercise  of  the  extraordi- 
nary jurisdiction  conferred  on  the  Court  of  Bankruptcy  by  sect.  72  of  the  Bank- 
ruptcy Act,  1869,  ought  to  be  taken  at  the  earliest  opportunity,  and  it  is  too  late 
to  take  such  an  objection  after  the  party  objecting  has  taken  the  chance  of  a 
decision  in  his  favor  on  the  merits. 

But  the  court  itself  may  at  any  time  decline  mero  motu  to  exercise  the  juris- 
diction.    Ez  parte  Stoinbanks,  and  MatUr  of  Shariks  {CtxaiL  Div.),  XXVII— 745. 

II.   Act  of  bankkuptcy. 

10.  What  la.  A  trader  who  owed  his  brother  £800  applied  to  him  for  a  fur- 
ther advance,  which  the  brother  declined  to  make  without  security;  and  olti- 
mately,  by  letters  of  the  30th  of  June  and  the  1st  of  July,  it  was  agreed  that  the 
brother  should  advance  £150,  and  that  on  his  doing  so  the  debtor  should  give 
him  a  bill  of  sale  of  his  plant,  furniture,  and  book  debts,  which  comprised  sub- 
stantially his  whole  property.  The  brother  advanced  £50  in  August,  £50  in 
September,  and  £50  on  the  6th  of  October.  On  the  last-named  day,  being  the 
expiration  of  the  time  allowed  by  another  large  creditor,  who  was  known  by  the 
brother  to  be  pressing  for  payment  of  his  debt,  the  debtor  gave  the  brother 
the  bill  of  sale,  which  was  expressed  to  be  to  secure  £900  then  due,  £50  then 
advanced,  and  any  future  advances.  In  the  course  of  October  the  brother 
advanced  £100  more.  In  November  the  above-mentioned  creditor  took  proceed- 
ings in  bankruptcy,  relying  on  the  bill  of  sale  as  an  act  of  bankruptcy  : 

Held,  that  the  giving  the  bill  of  sale  was  not  an  act  of  bankruptcy,  as  it  was 
given  in  pursuance  of  an  agreement  by  which  a  substantial  further  advance  was 
obtained  ;  and  that  the  circumstances  negatived  the  conclo^on  that  the  giving  it 
was  purposely  postponed  till  the  debtor's  drcumstances  were  desperate.  JSkt 
parte  King  (Chan.  Div.),  XVI— 731. 

11.  Statement  of  the  principles  which  guide  the  court  in  determining 

whether  an  assignment  of  all  a  debtor's  property  is  an  act  of  bankruptcy.  Ex 
parte  EUis  (Chan.  Div.),  XVII— 731. 

12. Where  a  debtor  assigns  his  whole  property  as  a  security  for  a  past 

debt  only,  it  is  an  act  of  bankruptcy,  whatever  the  motives  of  the  parties  may 
have  been  ;  but  if  there  is  also  a  further  advance,  the  question  is,  not  whether 
such  advance  be  great  or  small,  but  whether  there  was  a  bona  Jide  intention 
of  going  on  with  the  business.     Id. 

13. The  rules  of  the  Stock  Exchange  as  to  defaulting  members  of  the 

body  are  the  rules  of  a  domestic  forum,  which  have  no  influence  on  the  rights 
of  chose  who  are  not  amenable,  as  members,  to  the  jurisdiction  of  that  body. 
They  cannot,  therefore,  govern  the  rights  of  the  general  creditors  of  a  defaulting 
member.      TomkiM  v.  Saffery  (App.  Cas.),  XXIV— 138.* 
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14. C.  was  a  member  of  the  Stock  Exchange  ;  he  became  unable  to  meet 

his  Stock  Exchange  engagements,  and  he  gave  notice  thereof  to  the  secretary. 
In  such  a  circumstance  the  rules  of  the  Stock  Exchange  prescribe  the  course 
to  be  followed.  The  defaulter  ceases  to  be  a  member  of  the  body.  Two  mem- 
bers of  the  body  act  as  official  assignees  of  the  defaulter,  a  meeting  of  the  cred- 
itors is  called,  the  defaulter  (as  he  is  required  to  do)  makes  his  statement,  and 
the  assembled  creditors  having  decided  what  is  to  be  done,  these  official  assignees 
carry  the  decision  into  execution.  The  committee  of  the  Stock  Exchange  has 
the  power  to  readmit  the  defaulter  or  to  refuse  him  readmission.  C.  made  his 
statement  at  the  first  meeting,  declaring,  at  that  time,  that  he  had  no  debts  out- 
side the  Stock  Exchange.  His  Stock  Exchange  creditors  then  consented  to  accept 
a  composition  ;  and,  to  provide  for  a  part  of  it,  he,  at  the  demand  of  the  official 
assignees,  gave  them  a  check  for  £5,000  then  standing  to  his  credit  in  the  Bank 
of  England.  The  official  assignees  obtained  the  money  and  apportioned  it  among 
his  Stock  Exchange  creditors.  He  afterwards  confessed  to  owing  debts  to  a  large 
amount  to  outside  creditors,  and  was  declared  a  bankrupt.  The  trustee  in  bank- 
ruptcy, on  behalf  of  the  general  creditors,  claimed  from  the  official  assignees  of 
the  Stock  Exchange  the  £5,000  : 

JBIM,  that  he  was  entitled  to  claim  it ;  for  that  what  was  done  by  C. 
amounted  to  a  eessio  honorum,  and  constituted  an  act  of  bankruptcy.    Id. 

16.  The  money  was  voluntarily  paid  with  the  view  to  give  the  Stock 

Exchange  creditors  an  undue  preference.     Id. 

16.  In  the  167th  rule  of  the  Stock  Exchange,  that  the  assignees  shall 

collect  and  pay  "the  assets"  to  their  joint  account  at  a  banker's,  the  word 
"  assets  "  means  the  whole  of  the  defaulter's  available  property  ;  and  under  the 
153d  rule  these  assets  are  to  be  distributed  exclusively  to  those  creditors  whose 
claims  arise  out  of  Stock  Exchange  transactions.     Id. 

17. Qu4Bre,  whether,   when  it  is  intended  to   transfer  to   particular 

creditors  the  whole  of  a  debtor's  property,  the  transfer  of  a  part  in  pursuance 
and  performance  of  that  intent,  would  not  be  an  act  of  bankruptcy.    Id. 

18. One  who  receives  a  payment  with  knowledge  that  the  person  mak- 
ing it  is  unable  to  pay  his  debts,  is  not  protected  by  the  92d  section  of  the  Bank- 
ruptcy Act,  1869,  as  a  payee  in  good  faith  for  a  valuable  consideration.    Id. 
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19.  Who  may  be.  Notwithstanding  the  provision  of  sect.  6  of  the  Bank- 
ruptcy Act,  1860,  that  '*  the  debt  of  the  petitioning  creditor  must  be  a  liquidated 
sum  due  at  law  or  in  equity,"  the  old  rule  in  bankruptcy  remains  in  force,  that 
where  a  debt  is  vested  in  a  mere  trustee  for  an  absolute  beneficial  owner  who  is 
capable  of  dealing  with  the  debt  as  he  pleases,  the  trustee  cannot  alone  sustain 
a  petition  for  adjudication  of  bankruptcy  against  the  debtor,  but  the  beneficial 
owiier  must  join  in  the  petition.  Matter  of  GuUy,  and  Matter  of  Adams  (Chan. 
Div.),  XXVI— 131. 

20. The  rule,  however,  does  not  apply  to  a  trustee  for  persons  under 

disability.     Id. 

21. In  an  action  upon  a  bill  of  exchange  for  £40,  an  order  was  made 

staying  the  proceedings  on  the  defendant's  undertaking  to  pay  to  the  plaintiffs 
(in  addition  to  £20  which  had  been  paid  into  court)  £20  10s.  and  the  costs  of  the 
Vol.  II.  3 
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action.  In  defanlt  at  payment  the  plmJntifls  were  to  be  ftt  liberty  to  etgn  Jadg- 
rnent  and  iasne  eiecntion.  The  costs  baving  been  taxed  at  £9  2«.,  the  defendant 
tendered  £39  14j.  Sd.  to  the  plaintiffa,  bat  thej  refaaed  to  accept  it  unless  the 
defendant  would  also  pa;  another  overdae  acceptance  of  hie  tor  £30  which  the 
plaintiffs  held.  He  refused  to  pa;  the  £30,  alleging  that  that  acceptance  had  bei-n 
obtained  from  him  b;  fraad,  with  notice  of  which  the  plaintifTs  bad  taken  it. 
The  plaintiffii  then  Issued  a  debtor's  sammona  against  the  defendant  for  £59 
lit.  6d.  The  defendant  applied  to  dismiss  it,  and  be  was  ordered  to  give  security 
for  the  amount  claimed.  The  aecurit;  not  having  been  given,  the  plaintiffs 
presented  a  baobruptc;  petition  ■gslDst  him  : 

Held,  that  antil  judgment  bad  t>een  signed  in  the  action,  the  £20  14*.  Od. 
conld  not  be  nsed  to  support  a  debtor's  sammons,  and  consequently  that  there 
was  not  A  debt  safflcient  to  support  a  bankruptcy  petition  ;  and  the  debtor's 
summons  onght  to  have  been  dUmiased.  Matter  of  Aitrvp,  and  Matter  qf  Le 
J'!»r«(Ch«i.  Div.),  XXVU— 544. 

IV.  Debts  akd  pkoof  tbeebof. 
22.  SlUs  purchased  vrlth  notice.  B;  arrangement  previously  made  be- 
tween the  parties,  Q.  drew  bills  on  S.,  and  S.  drew  bills  on  Q. ;  the  acceptaneee 
were,  in  form,  duly  given.  Both  Q.  and  8.  were  at  the  time,  and  were  known 
b;  each  other  to  be  Insolvent,  and  to  be  contemplating  bankruptcy.  Some  of 
these  l)l]ls,  amounting  to  £1,727,  were  purchased  b;  J.  for  a  sum  of  £200.  J. 
bad  before  been  a  discountor  of  hilts,  but  not  a  purchaser  of  them.  He  knewat 
the  time  that  Q.  was  in  embarrsesed  clrcnmstanceB.  but  believed  that  Q.  pos. 
aessed  assets.  He  knew  too  that  certain  persons  conld  givebim  fall  infonnaUon 
as  to  O.'s  a&alis,  but  he  made  no  Inquiries  from  them.  He  declined  to  discount 
tbeee  bills,  but  purchased  them.  Q.  became  bankrapt.  J.  propoeed  to  prove 
against  O.'s  estate  for  the  full  amount  of  tbe  bills.  The  trustee  in  bankruptcy 
gave  him  notice  that  "at  the  date  of  tbe  bankruptcy  of  Q.  you  were  not  the 
holder  of  the  bills  of  elchaoge  in  the  affidavit  mentioned,  or  any  of  them,  for 
Tslae,  and  could  not  then  have  maintained  an  action  against  Q.  thereon,  If  he 
had  not  become  bankrupt."  In  tbe  County  Court,  in  Bankruptcy,  this  objec- 
tion of  the  trustee  was  adopted,  and  the  proof  of  J.  upon  the  bills  was  restricted 
to  the  £200.  The  Chief  Judge  to  Bankruptcy  reversed  this  dedsion  and  ordered 
a  proof  to  be  allowed  for  the  fnll  amount  of  the  bills.  Tbe  Conrt  of  Appeal 
revereed  this  order,  and  restricted  tbe  proof  to  the  amount  paid  for  the  purchase 
of  the  bills.     On  appeal  to  this  House  : 

Held,  first,  that  the  form  of  tbe  notice  wss  sufficient  under'  the  Bankruptcy 

Orders  of  1870.     Secondly,  that  the  order  of  the  Chief  Judge  in  Bankruptcy 

9  discharged,  for  that,  under  the  circumstances  proved  in  the  ease,  J. 

i  taken  to  have  had  notice  that  tbe  bills  were  fraudulent.     Jimet  v.  Ocr- 

>p.  Caa.),  XX— 1S7. 

DUhonorad  bUL  Where  the  drawer  of  a  bill  of  exchange  becoroea 
>t,  notice  of  its  dlshooar  should  be  given  to  him,  bat  need  not  be  given 
'ostee  In  order  to  entitle  the  holder  to  prove  therefor  against  the  estate, 
y  Baker,  and  Matter  of  B^man  (Chan.  Div,),  XXI— 730, 
Damagaa  for  braach  of  contraoL  Where  a  purcbaser  of  goods  be. 
ankrupt  before  tbeir  delivery,  and  hia  truatee  doea  not  elect  to  completo 
ihaee  by  paying  the  agreed  price,  the  vendor  is  entitled  to  prove  In  tbe 
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bankraptcy  for  damages  for  the  breach  of  contract.  Matter  of  Stapleton,  and 
Matter  of  Nathan  (Chan.  Div.),  XXVII-.128. 

26.  If  the  trustee  of  a  bankrupt,  when  called  upon  to  decide  whether  he 

will  disclaim  a  continuing  contract  of  the  bankrupt,  does  not  disclaim  it,  but 
carries  it  on  for  the  benefit  of  the  estate,  he  is  still  at  liberty,  when  he  finds  it 
nnprofitable,  to  cease  to  perform  it,  and  in  that  case  the  other  partj  to  the  con- 
tract is  entitled,  under  sect.  81  of  the  Bankruptcy  Act,  1869,  to  prove  against 
the  bankrupt's  estate  for  the  damages  occasioned  by  the  breach  of  the  contract, 
and  this  is  his  only  remedy. 

The  trustee  does  not  by  not  disclaiming  adopt  the  contract,  either  personally 
or  on  behalf  of  the  estate,  and  is  not  personally  liable  for  the  breach  of  it.  Mat- 
ter of  Snee^um,    Ex  parte  Dams  (Chan,  Div.),  XVIII— 621. 

26.  Damages  for  fraud.  A  bankrupt  had,  before  his  bankruptcy,  obtained 
advances  from  a  buik  on  the  security  of  the  deposit  with  them  of  the  dock  war. 
rants  of  a  quantity  of  tobacco,  which  he  represented  to  be  his  own  property. 
After  the  adjudication  it  was  discovered  that  fifty  bales  of  the  tobacco  did  not 
belong  to  him,  but  that  he  had  sold  them  and  had  received  the  purchase-money; 
the  purchaser  having  left  the  dock  warrants  relating  to  them  with  him  to  enable 
him  to  clear  them  as  the  purchaser  should  require  them.  After  the  adjudica- 
tion the  purchaser  of  the  fifty  bales  sued  the  bank,  and  recovered  from  them  as 
damages  the  sum  which  he  had  paid  for  the  fifty  bales,  together  with  his  costs 
of  the  action,  and  the  judgment  was  affirmed  by  the  Court  of  Appeal.  The 
bank  afterwards  tendered  a  proof  in  the  bankruptcy  for  the  balance  of  their 
debt  beyond  the  value  of  their  security  : 

HM,  that,  in  estimating  that  value,  they  were  entitled  to  bring  into  account 
the  costs  (their  own  as  well  as  the  plaintiff's)  of  the  action,  but  not  the  costs  of 
the  appeal.    Matter  of  Qwrr,  and  MaUer  ofHoffrnan  (Chan.  Div.),  XXVII— 838. 

27. After  the  decision  of  the  appeal,  the  bank  sold  the  fifty  bales  for  less 

than  the  purchaser  had  paid  the  bankrupt  for  them  : 

EM,  that,  there  being  no  evidence  that  this  loss  had  arisen  from  any  default 
an  the  part  of  the  bank,  they  were  entitled  to  bring  that  loss  into  account  in 
estimating^  the  value  of  their  security.    Id. 

28.  Oontingent  debt.  By  a  marriage  settlement  a  fund  was  impressed  with 
a  trust  to  pay  such  premiums  upon  policies  of  assurance  on  the  husband's  life, 
assigned  by  the  husband  to  the  trustees,  as  he  should  fail  to  pay ;  and  the  hus- 
band covenanted  with  the  trustees  to  pay  the  premiums.  In  1871  the  husband 
filed  a  liquidation  petition,  after  which  the  trustees  paid  the  premiums  out  of 
the  wife's  life  estate.  The  husband's  covenant  was  valued  at  £2,052  8«.,  and  a 
claim  for  that  amount  was  taken  in  by  the  settlement  trustees,  and  in  Decem- 
ber, 1875,  was  admitted  as  a  proof.  In  April,  1876,  a  dividend  of  10«.  was 
declared,  but  before  the  amount  reached  the  hands  of  the  settlement  trustees, 
the  husband,  on  the  18th  of  May,  1876,  died.  At  that  time  the  sums  which 
had  been  disbursed  by  the  settlement  trustees  amounted  to  £766  5«. : 

HM,  that  the  settlement  trustees  were  not  entitled  to  receive  the  whole  divi- 
dend which  had  been  declared,  but  only  the  amount  of  their  payments  for  pre^ 
miums  with  such  interest  as  the  dividend  had  been  actually  making.  Matter 
(fMiUer,  and  Matter  of  Wardley  (Chan.  Div.),  XXIII— 356. 
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S9.'  Injmy  bjr  felony.  Even  If  k  person  injured  bj  a  felony  is  debarred 
from  proving  in  the  bankruptcy  of  the  feloo  in  respect  of  the  injury  nntil  be 
has  proeacQted  the  felon,  the  obligation  to  proeecnte  does  not  extend  to  hia  tma- 
tee  In  bankruptcy,  even  though  that  banltniptcy  occnrred  after  a  proof  in 
respect  of  the  injury  had  been  tendered  by  the  injured  person  himaelf.  Dnder 
Buch  circametancea  the  proof  ought  to  be  admitted  in  favor  of  the  trustee. 
MaUer  of  Bail,  and  Mailer  of  Shepherd  (Chan.  Div.),  XXVII— lOfl ;  afflrmiag 
8.  C,  XXVI~449. 

30. Whether   a  voluntary  assignee  of  the  Injured  person   would  be 

relieved  from  the  obligation,  qiUK'eT     Id. 

31. A  peieon  who  has  heea  injured  by  a  felony  ia  not  allowed  by  the 

policy  of  the  law  to  seek  civil  redress.  If  he  has  f^ed  in  his  duty  of  bringing  or 
endeavoring  to  bring  the  feloo  to  jnsUce.    Id. 

33. But  this  rule  does  not  apply  where  the  offender  baa  been  brought  to 

justice  at  the  instance  of  some  other  person  injured  by  a  similar  offence,  or 
where  prosecution  is  impoealble  by  reascm  of  the  dekth  of  the  offender,  or  where 
he  haa  escaped  from  the  jnrisdicUon  iwfore  a  prosecution  could  have  been  com- 
menced by  the  exercise  of  reaaonabie  diligence.     Id. 

33.  And  the  eiecntora  or  administrators  of  the  injured  person,  or  his 

tnislee  In  bankruptcy,  can  stand  in  no  better  position  than  he  himself  was  ia  at 
the  dale  of  hia  death  or  of  the  commencement  of  bis  tiankraptcy.     Id, 

34.  MoiMT  embezated.  The  bankrupt,  who  was  a  banker's  clerk,  having 
absconded  on  the  16th  of  March,  1877,  defalcations  to  the  extent  of  a  few  hun- 
dred poonda  were  being  discovered,  when  on  the  24th  of  the  same  month  the 
bankers  recdved  from  the  bankrupt  a  letter  coafeewng  thefts  to  the  amoant  of 
£7,853  1B(.  Instructions  were  given  on  the  SOth,  in  consequence  of  which  a 
warrant  for  his  apprehension  Was,  on  the  28tb,  placed  in  the  bands  of  a  detec- 
tive, who  failed  to  find  him  in  England. 

Conversations  on  the  19th,  and  again  on  the  22d  of  March,  between  a  partner 
of  the  bank  and  relatives  of  the  bankrnpt,  were  deposed  to.  in  the  course  of 
the  former  the  partner  said,  "  Hy  advice  la,  that  he  should  get  out  of  the  coon- 
try  to  America,  or  elsewhere  ;"  and  on  the  latter  occaidon  an  offer  having  been 
made  by  the  bankrupt's  wife  that  the  bankrupt  should  return  and  throw  himself 
on  tjie  mercy  of  the  bank,  the  partner  said,  ' '  No,  if  he  did  that,  we  should  be 
obliged  to  prosecute  him  ;  if  he  were  abroad,  I  don't  suppose  we  should  tronble 
/npthgf  fof  bim."     It  was  also  in  evidence  that  after  the  conversation  on  the 

one  of  the  relatives  who  was  present  bad  aa  interview  with  the  iMuikmpt 

9  coontry,  since  which  he  had  disappeared, 
registrar  of  the  county  court  having  refused  to  admit  to  proof  a  claim  of 

nkers  for  the  sum  of  £7,853  19«. ; 

',  tliat  there  was  not  proof  of  such  negligence  on  the  part  of  the  bankera 

g  the   criminal  to  justice  as  disentitled  them  to  prove  for  tbe  amoant 
and  appeal  allowed.      Matter  of  l^irquand,  and  Matter  of  Shepherd 

Div.),  XXVI— 449. 

i*rlo«  of  gooda  bought.    Wholesale  traders  supplied  goods  to  a  retail 

□  the  terms  that  he  was  to  be  allowed  a  discount  of  20  per  cent,  from 

Hce  prices  on  payment  in  cash  within  a  month ; 


BANKRUPTCY.  87 

JHeld,  that,  cash  payments  not  having  been  made,  proof  mast  be  admitted  in 
the  bankruptcy  of  the  retail  dealer  for  the  fall  amoant  of  the  invoice  prices 
of  the  goods.  MtUter  of  Cumberiand.  Ex  parte  Wortkington  (Chan.  Div.), 
XVIII-^41. 

36. Semble,  that  a  compoanding  debtor,  who  allows  a  creditor  to  prove 

witboat  objection  at  one  of  the  creditors'  meetings  for  a  certain  sum,  cannot 
afterwards  be  heard  to  dispute  that  that  sum  is  due  to  the  creditor.     Id. 

37.  Value  of  life  estate.  A  widow  was  entitled  under  the  will  of  her  hus- 
band to  an  annuity  during  her  life  or  widowhood,  and  it  was  charged  upon 
property  bequeathed  by  him  to  his  sons,  and  was  further  secured  by  the  joint 
aDd  several  bond  of  the  sons.     The  sons  filed  a  liquidation  petition  : 

Held,  that  the  value  of  the  contingency  of  the  widow's  marrying  again  was 
capable  of  being  fairly  estimated,  and  that  proof  must  be  admitted  for  the  value 
of  the  future  payments  as  ascertained  by  an  actuary.  Ex  parte  Blakemore 
(Chan.  Div.),  XXII— 189.     See  notes.  Id.,  142. 

38.  Sale  after  notice  oi  act  of  Bankraptoy.  The  expression  "notice  of 
any  act  of  bankruptcy  available  for  adjudication  "  used  in  sect.  81  of  the  Bank- 
ruptcy Act,  1869,  means  notice  of  an  act  of  bankruptcy  which  would  have  been 
available  for  the  making  of  the  particular  adjudication  under  which  the  proof 
is  tendered. 

Therefore  a  creditor  who  contracted  a  debt  with  a  bankrupt  with  notice  only 
of  an  act  of  bankruptcy  committed  by  him  more  than  six  months  before  the 
presentation  of  the  petition  upon  which  the  adjudication  is  made,  is  not  pre- 
cluded by  sect.  81  from  proving  under  the  adjudication.  Matter  of  Orotbie, 
and  Matter  of  BedeU  (Chan.  Div.),  XXIII— 457. 

39.  Double  proof!  In  order  that  double  proof  may  be  admitted  under  sect. 
37  of  the  Bankruptcy  Act,  1869,  it  is  necessary  (just  as  it  was  under  eib6i.  153 
of  the  Bankruptcy  Act,  1861)  that  there  should  be  distinct  estates  to  be  wound 
up  in  bankruptcy. 

Two  firms,  consisting  of  the  same  members,  which  carried  on  .business,  the 
one  in  London  and  the  other  at  Oporto,  became  bankrupt.  The  Portuguese 
firm  had  drawn  bills  of  exchange  on  the  London  firm,  which  the  latter  had 
accepted  : 

Held,  that  the  holders  of  the  bills  who  had  received  a  dividend  under  the 
Portuguese  liquidation,  could  not  prove  in  respect  of  the  bills  in  the  London 
liquidation  without  giving  credit  for  what  they  had  received  in  Portugal.  Mat- 
ter of  Hooper,  and  Matter  of  Banco  de  Portugal  (Chan.  Div.),  XXVII — 654 

40.  Proof  against  Joint  and  separate  estates.     H.   and  C.   having  with 
,  W.  S.  and  two  other  persons  for  themselves  and  each  of  them,  and  any  two, 

three,  or  four  of  them,  jointly  and  severally  bound  themselves  to  the  respondent 
in  a  large  sum  of  money  to  secure  advances  to  be  made  to  W.  S.;  H.  and  C, 
who  carried  on  business  in  partnership,  were  adjudicated  insolvents,  both  in 
respect  of  their  separate  estates  and  their  joint  estate,  upon  their  own  applica- 
tion, under  the  local  Insolvent  Act. 

C.  and  R.  each  entered  the  debt  (which  was  unconnected  with  their  partner- 
ship business)  to  the  respondents  under  the  bond  in  the  schedule  of  his  separate 
estate.  The  respondent  was  subsequently  admitted  to  prove  the  same  against 
the  joint  estate  : 
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Held,  that,  ander  the  bankruptcy  law  of  England  as  it  existed  in  1841,  which 
had  been  introduced  into  the  colony  concurrently  with  the  Insolvent  Act,  the 
respondent  was  properly  admitted  to  prove  against  the  joint  estate  pari  passu 
with  the  partnership  creditors.  Hoare  v.  Oriental  Bank  Corp.  (App.  Gas.), 
XX— 126. 

41.  No  distinction  can  be  drawn  between  joint  debts  so  as  to  exclude 

from  proof  against  the  joint  estate  of  any  joint  debt  which  is  not  shown  to  have 
been  incurred  in  the  strict  sense  of  the  term  as  a  partnership  transaction,  and  as 
arising  out  of  partnership  business,  either  under  the  said  bankruptcy  law  or 
under  sects.  4  or  17  of  the  Insolvent  Act.     Id. 

42. Where  there  is  a  bankruptcy  of  a  firm,  and  there  is  also  a  bank- 
ruptcy of  an  individual  member  of  that  firm,  the  joint  estate  of  the  firm  and  the 
separate  estate  of  the  individual  member  are,  as  a  rule,  kept  distinct  from  each 
other.  But  where,  imder  the  existing  law  of  bankruptcy,  the  joint  creditors  are 
admitted  to  prove  against  the  separate  estate,  it  is  not  material  whether  the 
separate  estate  has  or  has  not  been,  as  a  matter  of  fact,  benefited  at  the  cost  of 
the  joint  estate.  Read  v.  Bailey  (App.  Gas.),  XXIV — 56 ;  affirming  Lctcey  v. 
Bm,  XX— 789. 

43.  Where  an  Individual  partner,  fraudulently  as  to  his  partners,  with- 
draws funds  from  the  partnership  and  applies  them  to  his  own  use,  the  creditors 
of  the  firm  are  entitled  to  prove  against  the  separate  estate  of  the  individual 
partner.     Id. 

44. The  length  of  time  during  which  the  fraud  was  carried  on,  could 

not  affect  the  rights  of  the  creditors  of  the  firm,  whatever  effect  it  might  have 
if  the  question  arose  solely  between  the  separate  partner  and  the  members  of 
the  firm  itself.     Id. 

46.  Priority  of  claims.  By  virtue  of  sect.  82  of  the  Bankruptcy  Act,  1^69, 
the  old  rule  in  bankruptcy,  that  debts  arising  upon  voluntary  bonds  or  covenants 
of  a  bankrupt  are  to  be  postponed  in  the  receipt  of  dividends  to  debts  for  valu- 
able consideration,  has  been  abolished,  and  all  debts,  except  those  to  which  by 
sect.  82  priority  is  expressly  g^ven,  are  now  entitled  to  receive  dividends  pari 
passu.     Matter  of  Pottinger,  and  Matter  of  Stewart  (Ghan.  Div.),  XXV — 526. 

46.  The  fact  that  a  bill  of  sale  is  set  aside  as  void  against  the  trustee  in 

bankruptcy  of  the  grantor  does  not  entitle  the  trustee  to  stand  in  the  place  of 
the  grantee,  and  thus*  acquire  priority  over  the  grantee  under  a  valid  bill  of  sale 
subsequently  executed  by  the  grantor.     Matter  of  Payne,  and  Matter  of  Gross 
(Chan.  Div.),  XXVII— 761. 

47.   Set-off  of  mutoal  claims.    One  of  the  terms  of  an  engineering  contract 

^^*s  that  the  plant  brought  by  the  contractor  on  to  the  works  should  "  be  deemed 

'«e  property  of"  the  employers  "for  the  time  being,"  and  should  "not  be  re- 

''^oved  during:  the  progress  of  the  work  without  the  written  order  of  the  engineer," 

*^^  that  in  case  of  suspension  of  the  works  by  the  engineer  for  any  act  or 

J^^ault  of  the  contractor,  the  same  should  be  "  subject  to  be  used  "  in  and  about 

**^  completion  of  the  works.     The  works  were  suspended  by  the  engineer,  the 

^^^tractor  went  into  liquidation,  and  the  works  having  been  completed  by  the 

*^ployers,  the  plant  was  by  consent  sold  : 

-&W,  that  the  plant  did  not  become  the  property  of  the  employers,  and  that 
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the  aser  of  the  materials  bj  the  employers  after  the  saspension  of  the  works 
was  not  such  a  " dealing"  within  the  meaning  of  the  39th  section  of  the  Bank- 
mptcj  Act,  1869,  as  that  the  emplojers  wdre  entitled  to«et  off  the  value  of  the 
plant  against  the  sum  due  to  them  from  the  contractor  for  breach  of  the  contract. 
Matter  of  Winter,  and  Matter  of  BoUand  (Chan.  Div.),  XXV— 240. 

48. The  law  of  Scotland  on  the  subject  of  compensation  and  retention 

in  bankruptcy*  is,  in  effect,  very  nearly,  if  not  precisely,  the  same  as  the  law  of 
England  with  respect  to  mutual  credit.  McKinrum  v.  Armstrong  (App.  Gas.), 
XX— 99. 

49. I  think  the  law  is  tersely  and  accurately  expressed  by  Lord  Ormidale 

in  the  court  below.  He  says  :  "  I  can  neither  find  authority,  nor  see  any  good 
reason  for  holding,  that  the  circumstance  of  a  party  having  a  collateral  security 
for  his  debt  is  destructive  of  his  right  of  compensation  or  set-off — supposing  it 
to  be  otherwise  well  founded."    Id. 

60.  It  has  for  many  years  been  decided,  both  in  England  and  in  Scot- 
land, that  if  the  indorser  of  a  bill  became  a  party  to  the  bill  before  the  bank- 
ruptcy, he  may  set  it  off  on  becoming  holder  afterwards.     Id. 

V.  What  property  passes  to  trustee. 

61.  Oontingent  interest.  In  1854  a  person  entitled  to  a  contingent  future 
interest  in  a  fund  took  the  benefit  of  the  Insolvent  Act,  but  did  not  mention  this 
interest  in  his  schedule.  In  1876  the  contingent  interest  vested  in  possession. 
In  the  same  year  he  was  found  lunatic,  and  shortly  afterwards  an  order  was 
made  giving  the  holder  of  the  fund  liberty  to  pay  it  into  court  to  the  credit  of 
the  lunacy,  and  directing  it  to  be  invested  and  the  income  paid  to  the  committee. 
Shortly  afterwards  the  provisional  assignee  presented  a  petition  in  the  lunacy, 
praying  that  the  fund  might  be  transferred  to  the  credit  of  the  insolvency,  or 
that  he  might  be  at  liberty  to  take  proceedings  in  the  Chancery  Division  for  its 
recovery.  The  court  ordered  a  transfer  of  the  fund  as  prayed.  Matter  of  Binds 
(Chan.  Div.).  XXIII— 377. 

62.  Damages  for  tort.  Under  the  Bankruptcy  Act,  1869,  as  before  it,  dam- 
ages in  an  action  for  a  personal  tort  recovered  by  an  undischarged  bankrupt  do 
not  pass  to  his  trustee.  Matter  of  Vine,  and  Matter  of  WiUon  (Chan.  Div.), 
XXV— 350. 

63. Though,  if  the  bankrupt  had  accumulated  the  money  and  invested 

it  in  property,  the  trustee  might  be  entitled  to  the  property,  yet  he  cannot  inter- 
cept the  damages  or  prevent  the  bankrupt  from  expending  them  in  the  main- 
tenance of  himself  and  his  family.     Id. 

64.  Goods  levied  on.  The  goods  of  a  trader  were  seized  on  the  19th  of 
August  under  an  execution  in  respect  of  a  judgment  debt  of  £115.  The  holder 
of  a  bill  of  sale  for  £37  10«.  claimed  the  goods,  and  the  sheriff  issued  an  inter- 
pleader summons.  On  the  28tli  of  August  a  judge  ordered  that  the  sheriff  should 
Bell  the  goods,  and  out  of  the  proceeds  pay  £37  10«.  into  court,  and  pay  the 
balance  to  the  execution  creditor,  and  that  an  issue  should  then  be  tried  between 
him  and  the  bill  of  sale  holder  as  to  the  property  in  the  goods  at  the  time  of  the 
seizure.  On  the  7th  of  September,  before  the  sheriff  had  sold,  the  trader  filed 
a  liquidation  petition  : 

Held,  that  the  trustee  in  the  liquidation  was  entitled  to  the  goods,  subject  to 
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tlie  dsim  of  the  bill  of  u1«  holder.  Mattar  of  nailing,  tmd  Matt«r  of  Haydon 
(Chan.  Div.).  XXIII— 483. 

BG.  Qoods  In  reputed  ownuihip.  In  order  tluit  goods  of  aoother  person 
in  the  possession  of  a  bankrupt  eboald  pMs  to  bis  trustm  under  the  Utter  voids 
.  of  Bai^-sect.  B  of  sect.  15  of  the  Bankruptcy  Act,  1880— as  goods  of  whiob  the 
bankrupt  "has  taken  upon  himself  tlie  sale  or  disposition  aa  owner" — it  Is 
neceesarj  that  the  bankrupt  should  have  been  the  reputed  owner  of  the  goods. 
MiOter  of  WingJUld,  and  Mailer  of  Fhrence  (Chan.  Div.).  XXVII— 133. 

66.  If  there  is  a  custom  of  trade  bo  notorious  that  all  pereons  engaged  in 

the  trade,  or  who  give  credit  Co  those  who  are  engaged  in  it,  know  thM  the  pos- 
session  of  goods  by  the  tmder  does  not  necessarily  show  that  he  le  tha  owner  of 
them,  then  it  c«nnot  be  said  that  the  creditor  givM  credit  on  the  faith  of  the 
trader's  ownership  of  goods  In  hie  poeseasion,  and  that  section  does  not  apply.   Id. 

67.  It  ■••ma,  the  reputed  ownership  clause  of  the  Bankruptcy  Act  applies 
to  goods  In  the  bauds  of  a  factor,  unlesB  the  relation  of  principal  and  factor 
Isnotorious.     Jtalter  of  Fbaeti*.     JSi  parte  Baeic  (Cbaa.  IHt.),  XVIU— 883. 

68.  A  horse  dealer  supplied  a  customer  with  a  pair  of  borsee,  for  which 

she  paid  £170.  bnt  finding  the  horses  not  according  to  warranty,  she  returned 
them.  Thereupon  the  dealer  sent  another  pair  no  better  than  th^  former, 
reqaesUng  the  cnstomer  to  keep  them  until  he  could  farolsh  her  with  a  better 
p^r.  This  she  did,  until  the  dealer  became  bankrupt,  without  having  repaid 
the  £170,  when  It  was  found  that  the  horws  did  not  belong  to  him  bnt  to  an 
employer,  for  whom  he  was  agent  to  sell,  but  not  to  pledge,  the  horses  : 

Seld,  that  the  horses  were  In  the  bankrupt's  order  and  disposition  ;  and  that 
the  customer  could  not  enforce  a  lien  on  them  as  against  the  trustee  in  bank- 
mptey.     Matter  of  Boy,  tad  MaUtr  of  SiOence  (Chan.  Mv.),  XXIII — 414. 

69.  Thing*  in  action.  A  debenture  of  a  joint  stock  company,  by  which  the 
company  undertake  to  pay  a  sum  of  money,  with  interest,  and  change  their 
ondertaking  and  property  with  the  payment  thereof,  is  a  eAoM  in  action  within 
the  meaning  of  sect.  15,  sub-sect.  S,  of  the  Baukruptey  Act,  18G0.  Matter  of 
Pryee.    Ee parte  Reiuburg  (Chan.  Div.).  XX— 841. 

00. An  assignment  of  such  a  debenture  by  indorsement  in  blank  confers 

a  good  title  on  the  assignee  as  against  the  trustee  In  bankruptcy  of  the  assignor, 
notwithstanding  that  the  assignee  givee  do  notice  to  the  company  until  after 
the  commencement  of  the  bankruptcy.      Id. 

words  "  debts  dne  to  the  bankrupt  in  the  coarse  of  his  trade " 
lecL  5.  of  the  Bankruptcy  Act,  1868,  do  not  extend  to  all  debts 
rupt  during  the  period  of  his  trading,  bot  include  only  debts 
be  trade.     Id. 

licyof  life  assurance  is  a  "thing  in  action,"  and  is  therefore 
be  operation  of  the  reputed  ownership  clause,  sect.  15,  of  the 
1869.     Matt/T  of  Ibbetton.  and  Matter  of  Moore  (CUan.  Div,). 

aodttlantly  mortgagvd.  A  mortgage  of  smelting  works  to 
ment  of  an  advance  of  fo-l.OOO.  coQuined,  in  addition  to  the 
a  oivenant  by  the  mortga^re  that,  if  the  interest  was  pnncl- 
becuue  due.   and  all  the  covenants   contained   in    the  deed 
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(other  than  the  covenant  for  payment  of  the  principal)  were  performed,  and  the 
mortgagor  should  not  have  become  bankrupt  or  have  taken  proceedings  for 
liquidaUon  by  arrangement  or  composition  with  his  creditors,  and  should  not 
have  parted  with  the  possession  of  the  mortgaged  property,  and  should  not  have 
ceased  to  carry  on  his  business  thereon,  then  the  mortgagee  would  not  for  a 
period  of  five  years  require  payment  of  the  principal.  And  the  mortgagor 
attorned  tenant  from  year  to  year  to  the  mortgagee  in  respect  of  the  mortgaged 
property  at  the  yearly  rent  of  £20,000,  to  be  paid  half-yearly  on  the  days  on  which 
the  interest  on  the  mortgage  debt  was  made  payable.  The  deed  was  not  regis- 
tered under  the  Bills  of  Sale  Act.  It  was  admitted  that  the  letting  value  of  the 
property  was  not  more  than  £3,000  per  annum.  Four  months  after  the  execution 
of  the  mortgage  the  mortgagor  filed  a  liquidation  petition,  and  the  mortgagee 
afterwards  claimed  the  right  to  distrain  the  chattels  upon  the  mortgaged  prop- 
erty for  a  year's  rent  under  the  attornment  clause  : 

Heidt  that  the  arrangement  was  a  mere  device  to  give  the  mortgagee  an 
additional  security  in  the  event  of  the  mortgagor's  bankruptcy,  and  was,  there- 
fore, in  that  event,  void,  as  a  fraud  upon  the  bankrupt  law,  and  that  sect.  34  did 
not  protect  a  distress  levied  for  a  mere  sham  rent. 

The  mortgagee  was,  therefore,  restrained  from  levying  a  distress  for  the  rent. 
Matter  of  WUUams,  and  Matter  of  Thompson  (Chan.  Div.),  XXIII— 469. 

64.  Things  fraudulently  transferred.  An  assignment  of  part  of  the  prop- 
erty of  a  man  who  is  unable  to  meet  his  engagements  to  a  trustee  for  a  special 
class  of  creditors  is  not  prevented  from  being  a  fraudulent  preference  by  any 
amount  of  pressure.     Matter  of  Sfiffery.    Matter  of  Cooke  (Chhn.  Div.),  XX — ^758. 

65.  According  to  the  rules  of  the  Stock  Exchange  a  member  who  is 

unable  to  meet  his  engagements  on  the  Stock  Exchange  is  declared  a  defaulter, 
ceases  to  be  a  member,  and  cannot  be  re-admitted  unless  he  pays  6«.  Sd.  in  the 
pound  on  his  Stock  Exchange  debts.  According  to  the  same  rules  his  Stock 
Exchange  assets  are  collected  by  the  official  assignees  of  the  Stock  Exchange, 
and  distributed  among  the  Stock  Exchange  creditors.  A  member  who  had  been 
declared  a  defaulter  attended  the  usual  meeting  of  the  Stock  Exchange  creditors 
and  gave  to  the  official  assignees,  for  distribution  among  his  Stock  Exchange 
creditors,  a  check  on  his  bankers  for  £5,000,  being  about  five-eights  of  his 
assets,  stating  at  the  same  time  that  he  had  none  but  Stock  Exchange  creditors. 
On  the  day  after  this  sum  had  been  distributed  the  debtor  informed  the  Stock 
Exchange  creditors  that  his  father-in-law  claimed  to  be  a  creditor  for  a  large 
amount  for  money  lent.  It  did  not  appear  that  up  to  this  time  the  debtor  had 
committed  any  act  of  bankruptcy,  but  soon  afterwards  he  filed  a  liquidation 
petition,  and  was  adjudged  a  bankrupt : 

Held,  that  the  trustee  in  bankruptcy  was  entitled  to  recover  the  £5,000  from 
the  oificlal  assignees  of  the  Stock  Exchange.     Id. 

66. In  order  to  secure  an  advance  by  F.  to  P.,  the  liquidating  debtor,  a 

bill  of  sale  of  part  of  P.'s  property  was  on  the  30th  of  March,  1876,  executed  by 
P.  to  F.  on  the  agreement  that  the  deed  should  not  be  registered  for  six  (and 
afterwards  for  nine)  mouths,  if  P.  would  execute  a  new  bill  of  sale  when  called 
upon  to  do  so.  Accordingly,  at  intervals  of  about  twenty-one  days,  the  bill  of 
Bale  was  renewed  fourteen  times,  the  fifteenth  and  last  .leed  being  executed  on 
the  11th  of  January,  1877.     The  first  and  last  only  of  the  series  were  stamped. 
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and  the  last  onlj  was  registered.  Each  ^eed  recited  a  loan  at  the  date  of  the 
deed  of  the  amount  purported  to  he  thereby  secured  ;  but  in  fact  there  was  only 
one  loan,  increased  on  two  occasions  by  farther  advances. 

In  the  interval,  that  is  to  say,  on  the  26th  of  September,  1876,  the  debtor 
committed  an  act  of  bankruptcy  by  neglecting  to  satisfy  a  summons  served  by 
B.,  a  creditor ;  and  on  the  6tli  of  December  B.  served  on  the  debtor  a  petition  for 
adjudication  in  bankruptcy,  under  which  a  receiver  was  appointed  on  the  9th  of 
December.  The  petition  for  liquidation  was  filed  on  the  18th  of  January,  1877  ; 
and  on  the  5th  of  February,  F.,  the  bill  of  sale  holder,  purchased  and  took  an 
assignment  of  the  debt  of  B. : 

Held,  that  whatever  might  be  the  validity  of  the  bill  of  sale  of  the  11th  of 
January,  1877,  at  law,  it  was  wholly  invalid  in  bankruptcy,  on  the  grounds  that 
it  purported  to  convey  property  which  was  then  vested  in  the  receiver  ;  2,  that 
it  was  based  on  an  untrue  recital ;  and,  8,  that  it  was  part  of  a  scheme  to  defeat 
the  operation  of  the  bankruptcy  laws ;  and  that  the  title  of  the  trustee  in  liqui- 
dation related  back  to  the  act  of  bankruptcy  under  the  debtor's  summons.  Mat- 
ter of  Furb&r.    Matt&r  of  PeUew  (Chan.  Div.),  XXII— 755. 

67. HM,  further,  that  the  purchase  by  the  bill  of  sale  holder  of  the 

summoning  creditor's  debt,  though  it  might  purge  the  act  of  bankruptcy  as 
between  the  debtor  and  creditor,  could  not  abrogate  the  proceedings  In  bank- 
ruptcy, so  as  to  defeat  the  rights  of  the  other  creditors.     Id. 

68. In  the  1st  section  of  the  Bills  of  Sale  Act,  1854,  the  "time  of  such 

bankruptcy  "  means  the  time  of  the  act  of  bankruptcy.  Ex  parte  Attwater,  In 
re  Tum&r  (Chan.  Div.),  XXI— 768. 

69. The  grantee,  under  an  unregistered  bill  of  sale,  took  possession  of 

the  property  comprised  in  it  before  the  filing  of  a  liquidation  petition  by  the 
grantor.  The  day  before  possession  was  taken  the  grantor  had  committed  an 
act  of  bankruptcy  of  which  the  grantee  had  no  notice : 

Held,  that  the  title  of  the  grantee  was  defeated  by  virtue  of  the  relation  back 
of  the  title  of  the  trustee  in  the  liquidation  to  the  earlier  act  of  bankruptcy.  Id. 

70.  The  protecting  clauses  of  the  Bankruptcy  Act,  1869,  ss.  94  and  95, 

have  no  operation  as  regards  a  transaction  which  is  made  void  by  the  Bills  of 
Sale  Act.    Id. 

VI.  Trustee  ;  actions  by  and  against. 

71.  ABtion  for  restoration  of  property.  The  grantee  of  a  bill  of  sale  and 
the  trustee  in  bankruptcy  of  the  grantor  were  in  concurrent  possession  of  the 
property  comprised  in  it.  The  grantee  had  taken  possession  first.  The  trustee 
impeached  the  validity  of  the  bill  of  sale.  Before  the  question  of  its  validity 
had  been  decided,  the  grantee  forcibly  removed  part  of  the  property  : 

Held,  that,  notwithstanding  the  fact  that  the  grantee  had  taken  possession 
firat,  the  removal  was  an  unlawful  act,  and  that  tlie  grantee  mast  pay  the  trus- 
tee's costs  of  a  motion  (which  had  been  refused  in  the  county  court)  to  compel 
the  restoration  into  the  joint  possession  of  the  property  which  had  been  removed. 
Matter  of  FeUs,    Ex  parte  Andrews  (Clian.  Div.),  XX— 730. 

72.  Foreclosure  against  trustee.  An  equitable  second  mortgagee  com- 
menced an  action  against  the  liquidation  trustee  of  the  mortgagor,  and  the  first 
mortgagees,  claiming  an  equitable  charge  on  the  property,  redemption  against 
the  second  mortgagees,  and,  if  necessary,  foreclosure. 
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Order  of  county  court  in  bankruptcy,  restraining  the  action,  discharged. 
MaUer  of  Hirst,  and  MaU&r  of  Wherlp  (Chan.  Div.),  XXVII-^26. 

73. The  trustee  in  bankruptcy  of  a  mortgagee  canf>btain  judgment  for 

foreclosure  against  the  trustee  in  bankruptcy  of  the  mortgagor,  and  is  not 
obliged  to  make  his  application  to  the  Court  of  Bankruptcy.  Waddell  ▼.  Tole- 
man  (Chan.  Div.),  XXVI— 55. 

74.  Redemption  by.  An  order  having  been  made  by  the  Court  of  Bank- 
ruptcy foreclosing  the  trustee  of  a  bankrupt  in  respect  of  leasehold  property 
mortgaged  by  the  bankrupt,  six  months  being  allowed  for  redemption,  the 
mortgagee  appealed,  insisting  that,  as  the  trustee  had  admitted  that  he  had  no 
assets  of  the  bankrupt  other  than  the  equity  of  redemption  of  the  mortgaged 
property,  only  one  month  ought  to  be  allowed  for  redemption  : 

Held,  that  the  trustee  was  entitled  to  six  months  in  which  to  redeem.  Mat- 
Ur  of  Fletcher,  and  Matter  of  Hart  (Chan.  Div.),  XXVII— 149. 

76. Held,  also,  that,  no  application  having  been  made  by  the  mortgagee 

to  the  Registrar  for  a  sale  of  the  property  under  rule  78  of  the  Bankruptcy 
Bules,  1870,  an  order  for  sale  could  not  be  made  on  the  appeal  without  the  con- 
sent of  the  trustee.     Id. 

76. Observations  on  the  jurisdiction  of  the  Court  of  Bankruptcy  with 

regard  to  foreclosure.    Id. 

77.  Release  of  trustee.  A  debtor  filed  a  liquidation  petition  on  the  14th  of 
September,  and  on  the  8d  of  October  a  trustee  was  appointed.  On  the  26th  of 
November  the  creditors  resolved  that  the  trustee  should  sell  the  debtor's  estate 
for  a  sum  sufficient  to  pay  the  creditors  4s.  in  the  pound  ;  that  the  debtor's 
discharge  should  be  granted  on  the  filing  of  the  trustee's  certificate  that  the  pro- 
visions of  this  scheme  of  settlement  had  been  complied  with  ;  and  that  the  close 
of  the  liq  nidation  and  the  release  of  the  trustee  should  take  place  on  and  from 
the  28th  of  January.  On  the  4th  of  January  these  resolutions  were  approved 
by  the  court.  The  debtor  was  tenant  of  some  business  premises  and  some  chat- 
tels for  a  term  which  expired  on  the  25th  of  December.  The  trustee  took  pos- 
session of  the  premises  and  the  chattels,  and  remained  in  possession  of  them 
until  the  expiration  of  the  term,  but  he  did  not  pay  the  landlord  the  quarter's 
rent  which  fell  due  on  the  25th  of  December.  On  the  26th  of  February  the 
landlord  applied  to  the  Court  of  Bankruptcy  for  an  order  directing  the  trustee 
to  pay  hina  that  quarter's  rent.  Tliere  was  evidence  that  several  applications 
had  been  made  to  the  trustee  for  the  rent  in  the  course  of  January,  and  that  he 
had  said  that  he  had  left  money  with  the  debtor  to  pay  it : 

Held,  that  either  the  landlord's  remedy  was  a  personal  one  against  the  trus- 
tee, in  whicli  case  the  Court  of  Bankruptcy  had  no  jurisdiction  in  the  matter,  or 
that,  if  there  was  a  remedy  in  the  Court  of  Bankruptcy,  the  trustee  had  done 
nothing  more  than  commit  a  default  in  the  administration  of  the  assets,  from 
liability  for  which  he  was  protected  by  the  release,  there  being  nothing  to  show 
that  there  had  been  any  fraud  in  obtaining  it.  Matter  of  Carter,  and  Matter  of 
Ware  (Chan.  Div.).  XXV— 620. 

78.  S€»ct.  53  of  the  Bankruptcy  Act,  18C9,  applies  to  a  release  g^ven  by 

the  creditors  to  the  trustee  under  a  liquidation  by  arrangement.     Id. 
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VII.  Protected  transactiokb. 

79.  Post-nuptial  settlement.  The  word  "  purchaser "  in  sect.  91  of  the 
Bankruptcj  Act,  186f  ,  means  a  "  buyer  "  in  the  ordinary  commercial  sense,  not  a 
purchaser  in  the  legal  sense  of  the  word.  Therefore,  the  trustee  of  a  post-nup- 
tial settlement  of  leaseholds  for  the  benefit  of  the  settlor's  wife  and  children  is 
not  a  purchaser  of  the  property  for  valuable  consideration  within  the  meanin^^ 
of  sect.  91.  Matter  of  HiUman,  and  Matter  of  Pumfrey  (Chan.  Div.),  XXVII 
—157. 

80.  Oovenant  to  settle.  A  trader,  who  was  entitled  under  his  father's  will 
to  a  share  in  his  property,  subject  to  a  power  for  the  widow  to  appoint  among 
himself  and  the  other  children,  on  his  marriage  covenanted  to  settle  his  share 
whether  appointed  or  unappointed.  The  widow  appointed  one-third  to  him  and 
the  remainder  to  other  children,  and  subsequently  he  became  bankrupt : 

Heldf  that  the  covenant  was  not  void  under  sect.  91  of  the  Bankruptcy  Act, 
1869.    Matter  ofAndreu)^  TruOe  (Chan.  Div.),  XXIII— 774. 

81.  Transaction  not  between  debtor  and  creditors.  The  provisions  of 
sect.  93  of  the  Bankruptcy  Act,  1869,  apply  only  to  transactions  between  a 
debtor  and  persons  who  are,  in  the  strict  sense  of  the  words,  his  creditors. 
Matter  ofKeUy  <£  C^.,  and  Matter  of  Smith,  Fleming  4b  Co.  (Chan.  Div.),  XXVII 
—645. 

82. In  September  remittances  to  the  amount  of  £5,800  were  sent  by  a 

firm  at  Glasgow  to  a  firm  in  London,  to  enable  the  latter  to  take  up  some  bills 
of  exchange,  drawn  by  the  Glasgow  firm  upon  and  accepted  by  the  London  firm, 
which  were  to  become  due  on  the  5th  of  October,  the  arrangement  between  the 
two  firms  being  that  the  Glasgow  firm  should  provide  the  funds  to  meet  the 
bills  at  maturity.  The  London  firm  kept  a  banking  account  at  the  Bank  of 
England,  for  the  purpose  of  meeting  all  their  acceptances,  and  intended  that 
the  £5,300  should  be  paid  to  that  account,  but,  through  the  mistake  of  a  derk, 
only  £3,800  was  paid  there,  £2,000  being  paid  to  the  London  Joint  Stock  Bank, 
where  the  I^ndon  firm  kept  their  general  banking  account  On  the  2d  of  Octo- 
ber the  London  firm  found  that  they  were  insolvent,  and  called  in  an  accountant 
to  investigate  their  affairs,  and  on  the  3d  of  October  they  announced  to  their 
creditors  that  they  had  suspended  payment.  On  the  2d  of  October  they  drew  a 
check  for  £5,300  on  the  Bank  of  England  (to  which  they  then  supposed  that  all 
the  remittances  of  the  Glasgow  firm  had  been  paid),  intending  to  repay  it  to  the 
Glasgow  firm,  but  their  solicitors  advised  them  that  it  was  doubtful  whether 
they  could  legally  do  so,  and  the  £5«300  was  thereupon  placed  in  a  third  bank 
in  the  joint  names  of  two  of  the  partners  of  the  London  firm.  On  the  Sd  of 
October  they  discovered  the  mistake  of  their  clerk,  and  attempted  to  withdraw 
the  £2.000  from  the  London  Joint  Stock  Bank,  but  could  not  do  so,  because 
that  bank  claimed  a  lien  on  the  balance  of  their  account  The  Glasgow  firm 
took  ap  the  bills  at  maturity,  and  the  £3.300  was  paid  to  them.  But  the  £2,000 
was  placed  in  the  hands  of  the  accountant,  pending  the  decision  of  the  rights 
of  the  parties.  On  the  1st  of  November  the  London  firm  filed  a  liquidation 
petition,  under  which  the  accountant  was  appointed  trustee  of  their  property. 
They  had  not  committed  any  act  of  bankruptcy  before  the  filing  of  the  petition  : 

Htld^  that,  as  the  London  firm  never  intended  to  misappropriate  the  £2,000, 
the  relation  of  debtor  and  creditor  never  arose  in  rtsspect  of  it  between  them  and 
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tlie  Qlasgow  firm,  and  consequently  the  London  firm  could  properly  have  em- 
ployed and  ought  to  have  employed  the  £2,000  in  meeting  the  bills  on  the  5th 
of  October.  The  trustee  was  therefore  ordered  to  pay  the  £2,000  to  the  Glasgow 
BiuL    Id. 

83.  Void  bill  of  sale.  In  January,  1875.  M.,  who  then  owed  B.  £100,  for 
which  he  had  given  no  security,  wrote  to  6.  telling  him  that  he  had  forged  his 
name  to  a  bill  of  exchange  for  £100,  which  he  had  discounted  with  his  bankers  ; 
that  the  bill  was  just  due  and  that  he  was  unable  to  meet  it ;  and  entreating  6. 
to  pay  the  bill,  and  thus  save  him  and  his  family  from  the  ruin  which  would  result 
from  exposure.  M.  promised,  if  B.  would  do  this,  to  give  him  a  bill  of  sale  of 
all  his  property  to  secure  what  he  owed  him.  B.  acceded  to  the  request ;  a  bill 
of  sale  of  all  M.'s  property  was  given  to  him  to  secure  £200,  and  B.  paid  the 
JSIOO  to  the  bankers.     Soon  afterwards  M.  was  adjudicated  a  bankrupt : 

Held,  by  the  Chief  Judge^  that  the  transaction  amounted  to  the  compounding 
of  a  felony,  that  the  bill  of  sale  was  void  as  against  the  .trustee  in  the  bank- 
rnptcy,  and  that  B.  must  pay  over  the  proceeds  of  the  goods  to  the  trustee  ;  but 
hdd,  on  appeal,  that,  however  difficult  on  grounds  of  public  policy  the  position 
of  B.  might  have  been  if  he  had  been  seeking  the  assistance  of  the  court,  M., 
^who  was  a  party  to  the  offence,  if  any,  could  not  have  recovered  the  proceeds  of 
the  goods  from  B. ;  and  that  as  no  offence  against  the  bankrupt  law  had  been 
committed,  the  trustee  had  only  the  same  rights  as  M.  Matter  of  Mapleback, 
Ex  parU  Caldeeatt  (Chan.  Div.),  XIX— 735. 

84.  The  forbearance  of  the  grantee  under  a  bill  of  sale  of  the  whole  of 

the  grantor's  property,  given  for  value,  to  seize  the  property  comprised  in  it  Is 
not,  as  against  the  trustee  in  bankruptcy  of  the  grantor,  good  consideration  for 
the  giving  of  a  new  bill  of  sale  in  lieu  of  the  first,  but  the  new  bill  of  sale  given 
under  snch  circumstances  without  any  fresh  advance  to  the  grantor  is  an  act  of 
baokraptcy,  and  void  as  against  the  trustee  in  bankruptcy  of  the  grantor. 
MaOer  of  Paj/ne,  and  Matter  of  Gross  (Chan.  Div.),  XXVII— 761. 

86. On  the  2d  of  May  a  farmer  executed  a  bill  of  sale  of  his  furniture 

and  g^wing  crops,  being  the  whole  of  his  property,  to  P. ,  the  only  consideration 
for  it  being  the  forbearance  of  P.  to  seize  the  property  under  a  bill  of  sale  given 
to  him  four  months  previously,  as  he  alleged,  for  value,  and  not  registered.  On 
the  3d  of  May  the  grantor  gave  a  bill  of  sale  of  the  same  property  to  C.  in  con- 
sideration of  a  present  advance  of  money.  C.  had  no  notice  of  P.'s  bill  of  sale. 
Neither  of  the  bills  of  sale  was  registered.  C.  took  possession  of  the  prop- 
erty on  the  20th  of  August,  and  P.  on  the  23d  of  August.  On  the  26th  of 
August  the  grantor  filed  a  liquidation  petition,  and  on  the  1st  of  October  he  was 
adjudicated  a  bankrupt: 

HM,  that  P.'s  bill  of  sale  was  void  as  against  the  trustee  in  bankruptcy  of 
the  grantor  as  an  act  of  bankruptcy,  and  that  C.'s  bill  of  sale,  so  far  as  regarded 
the  furniture,  was  also  void  as  against  the  trustee  for  want  of  registration,  not- 
withstanding the  fact  that  he  had  no  notice  of  the  act  of  bankruptcy  to  which 
the  trustee's  title  related  back.    Id. 

86.  But,  as  to  the  growing  crops,  heldt  that  C.'s  bill  of  sale  was  a  pro- 
tected transaction  by  virtue  of  sects.  04  and  95  of  the  Bankruptcy  Act,  1869, 
and  was  therefore  good  as  against  the  trustee.     Id. 
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VIII.  Execution  and  other  liens. 

87.  Priority  by  ezecation.  Tlie  rule  in  bankraptcj  by  which  (Bank- 
ruptcy Act,  1869,  8.  87)  an  execution  creditor  for  more  than  £50  loses  the  benefit 
of  his  execution  if  the  sheriff,  within  fourteen  days  after  a  sale,  has  notice  of 
bankruptcy,  applies,  under  sect.  10  of  the  Judicature  Act,  1876,  to  a  company 
in  liquidation.     Matter  of  Printing,  etc..  Go.  (Chan.  Div,),  XXV— 459. 

88.  The  solicitors  of  a  company,  being  its  creditors  for  more  than  £50, 

issued  a  writ  of  execution  against  the  company,  and  on  the  20th  of  December, 
1875,  lodged  it  with  the  sheriff,  who  thereupon  took  possession.  On  the  28d  of 
December  a  winding-up  petition  was  presented,  the  company's  solicitors  being' 
solicitors  to  the  petitioner,  and  on  the  15th  of  January,  1876,  a  winding-up  order 
was  made,  under  which  the  sheriff  withdrew,  and  the  company's  property  was 
ordered  to  be  sold  by  the  liquidator,  but  it  was  declared  that  the  execution 
creditors  should  have  the  same  priority  against  the  proceeds  of  the  property  as 
they  would  have  had  if  it  had  been  sold  by  the  sheriff.  The  property  having 
been  sold  by  the  liquidator,  but  the  proceeds  being  insufficient  for  payment  of 
the  company's  debts,  the  execution  creditors  applied  by  summons  to  have  their 
debt  paid  in  priority  to  the  other  creditors,  but  the  summons  was  dismissed.     Id. 

89.  A  company  was  sued  in  an  action  under  the  Bills  of  Exchange  Act, 

and  the  plaintiff,  in  consequence  of  repeated  applications  by  the  secretary  and 
solicitors  of  the  company,  postponed  proceedings  in  the  action,  and  ultimately 
signed  judgment  and  issued  execution  ;  a  petition  for  winding  up  was  presented, 
on  which  an  order  was  afterwards  made ;  the  creditor  lodged  the  writ  on  the 
day  of  presentation  of  the  petition,  and  on  the  next  day  the  sheriff  seisced  and 
was  in  possession  : 

Held,  that  the  postponement  of  the  proceedings  in  the  action  having  been 
caused  by  the  applications  made  on  behalf  of  the  company  for  time,  the  creditor 
was  entitled  to  the  benefit  of  his  judgment  in  priority  to  other  creditors :  Mat- 
ter of  RailtDay  Steel  and  Plant  Co,;  Matter  of  Taylor;  Matter  of  WUUamtt 
(Clian.  Div,).  XXV— 215. 

90. Held,  also,  that  the  right  of  the  execution  creditor  was  not  affected 

by  the  10th  section  of  the  Judicature  Act,  1875.     Id. 

91.  In  an  action  by  another  creditor,  also  under  the  Bills  of  Exchange 

Act,  the  company  obtained  leave  to  appear  and  defend,  on  the  ground  that  there 
had  been  irregularity  in  regard  to  the  bill  of  exchange,  and  that  the  plaintiff 
had  not  paid  the  full  amount  for  it  On  application  for  further  time  to  proceed 
with  the  defence,  statements  were  made  bona  fide  by  the  solicitor's  clerk  as  to 
the  solvency  of  the  company  and  the  improbability  of  a  winding-up  petition, 
and  further  time  was  given,  and  ultimately,  the  orders  not  having  been  com- 
plied with,  the  action  proceeded.  Two  days  after  the  presentation  of  the  petition 
judgment  was  signed  in  the  action  and  execution  issued  : 

Held,  that  the  creditor  was  not  entitled  to  the  benefit  of  his  judgment,  and 
that  he  must  come  in  and  prove  his  claim  in  the  winding-up.    Id. 

93.  Qamiiihraent.  A  creditor  who  has  served  a  writ  of  foreign  attachment 
in  an  action  in  the  Court  of  the  Lord  Mayor  of  London  is  a  "  creditor  holding 
security  upon  the  property  of  the  debtor  "  within  the  meaning  of  sect.  12  of  the 
Bankruptcy  Act,  1868,  although  the  presentation  of  a  liquidation  petition  by  the 
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debtor,  followed  by  an  interpleader  order,  baa  prevented  the  creditor  from  pno- 
oeeding  to  judgment  in  the  action.     Levy  v.  LoveU  (Chan.  Div.),  XXVII — 479. 

93   A  judgment  creditor  wbo  baa  obtained  a  garnisbee  order  7im  to  attacli 

debts  due  to  bis  debtor,  does  not  obtain  any  cbarge  on  tbe  debts  until  service  of 
tbe  order  nUi  on  the  garnishees.  Therefore,  where  a  judgment  creditor  of  a 
company  obtained  a  garnishee  order  against  a  debtor  of  tbe  company  and  before 
the  order  nin  was  served,  a  petition  was  presented  to  wind  up  the  company  on 
which  an  order  was  afterwards  made,  it  was  held,  that  the  creditor  was  not  a 
secured  creditor  at  tbe  time  of  the  commencement  of  the  winding-up.  Matter 
of  Stanhope  Silkstone  CoUxeries  Co.  (Chan.  Div.),  XXVII— 427. 

94.  A  judgment  creditor,  who,  before  tlie  filing  of  a  liquidation  petition 

by  bis  debtor,  has  obtained  a  garnishee  order  niH  attaching  debts  due  to  the 
debtor,  is  a  secured  creditor  within  the  meaning  of  sects.  12  and  16  of  the  Bank- 
ruptcy Act,  1869,  and  is,  therefore,  entitled  to  the  attached  debts  as  against  the 
trustee  in  the  liquidation,  even  though  they  did  not  become  actually  payable 
until  after  the  commencement  of  the  liquidation.  Matter  of  Joeelyrie,  and  Mat- 
ter of  WaU  (Chan.  Div.),  XXV— 322. 

96.  Mortgage.  A  judgment  creditor  became  transferee  of  a  mortgage  of 
real  estate  belonging  to  the  debtor.  He  then  issued  a  writ  in  an  action  in  the 
Chancery  Division  claiming  an  account  of  what;,  was  due  to  him  on  both  mort- 
gage and  judgment,  with  payment,  and  other  relief ;  and  on  the  same  day 
obtained  an  ex  parte  order  for  an  interim  receiver  extending  over  seven  days. 
At  the  expiration  of  the  seven  days  he  obtained,  on  motion  upon  notice,  an 
order  absolate  for  appointment  of  the  same  person  to  be  receiver.  On  the  same 
day  the  debtor  filed  a  liquidation  petition,  and  a  motion  in  bankruptcy  by  the 
liquidation  trustee  to  stay  the  action  was  refused. 

The  creditor  had  not  sued  out  an  elegit : 

Held,  that  the  appointment  of  the  receiver  was  such  a  delivery  in  execution 
by  lawful  authority  of  the  mortgaged  lands  within  sect.  1  of  the  27  &  28  Vict, 
c.  112.  as  to  render  the  judgment  creditor  a  **  secured  creditor"  within  sect.  16, 
Bubsect.  5,  of  the  Bankruptcy  Act,  1869  ;  and  that  he  was  entitled  to  hold  the 
lands  comprised  in  the  mortgage  deed  as  a  security  for  his  judgment  as  weU  as 
for  his  mortgage  debt.  Matter  of  Ehans,  and  Matter  of  Watkins  (Chan.  Div.), 
XXVII— 878. 

96.  Fozfeiture  of  security.  There  is  no  rule  in  bankruptcy  that  a  petition- 
ing creditor  who  omits  in  his  petition  either  to  give  an  estimate  of  the  value  of 
his  security,  or  to  state  that  he  will  be  ready  to  give  up  his  security  for  the 
benefit  of  the  creditors  in  the  event  of  his  debtor  being  adjudicated  bankrupt, 
thereby  forfeits  the  benefit  of  bis  security.  Moor  v.  Anglo-Italian  Bank  (Chan. 
Div.),  XXVII— 203. 

97.  Wadver  of  security.  The  committee  of  the  estate  of  a  lunatic  who  is  a 
creditor  of  a  liquidating  debtor  has  no  power,  without  the  sanction  of  the  Court 
of  Lunacy,  to  appoint  a  proxy  to  vote  on  behalf  of  the  lunatic  in  the  liquidation 
proceedings,  or  to  waive  any  of  his  rights  against  the  debtor's  estate.  Matter 
of  Wood,  and  Matter  of  WriglU  (Chan.  Div.),  XXVII— 106. 

98.  ■ Whether  a  secured  creditor,  who  in  his  proof  states  his  security, 

And  afterwards  votes  at  a  liquidation  meeting  in  respect  of  his  whole  debt, 
thereby  abandons  his  security,  quwre  f    Id. 
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IS.  Practice  ;  DiecRAROE ;  comfobition,  etc. 

99.  01)JeotlonB  to  proo£  An  objection  to  the  proof  of  &  creditor  who  lua 
vot«d  Bt  the  first  meeting  of  creditors  on  a  composition  reaolatioD  is  in  time  if 
taken  at  the  second  meeting.  MatUr  of  Weil,  and  Matter  of  Mentrop  (Chan. 
Div.),  SXll— 127. 

100. SeirMt,  that  the  objection  would   be  In  time  if  taken  after  the 

second  meeting  and  before  the  registration  of  the  reaolutton.     Id. 

101.  Where  a  bank  holding  a  claim  for  advances  agsJnat  a  bankrapt, 

after  releasing  a  guarantor,  sent  proof  against  the  bankrapt's  estate  to  the  trus- 
tee in  December,  1872,  and  in  December,  1875,  he  gave  uotics  that  he  rejected 
the  proof,  alleging  as  an  excuse  for  the  delay  that  he  had  only  recently  discov. 
ered  the  facte  which  justified  the  rejection  : 

Held,  that  it  was  too  late  for  the  trustee  to  f^ve  snch  *  notice,  but  that  he 
ought  to  have  applied  to  the  coQTt  to  expunge  the  proof.  Matter  of  Good,  and 
Matter  ofArmilage  (Chan.  Dlv.),  XXI— 777. 

102.  Hadoctlon  of  proofii.  Loans  were  made  by  M,  to  E.  on  the  security 
of  bills  of  exchange  drawn  by  M.  and  accepted  by  K.  The  loans  were  also 
secured  by  the  assignment  to  M.  of  debts  due  to  K.,  notice  being  given  to  the 
debtors.  M.  discounted  the  bills  with  his  bankers.  E.  filed  a  liqaldation  peti- 
tion, and  the  bankers  proved  in  ihe  liqoidBtion  for  the  full  amount  of  the  bills. 
The  aaaigned  debts  not  having  been  collected,  it  was  arranged  lietween  M.  and 
the  trustee  that  the  latter  ebonld  collect  them,  and  hold  the  proceeds  withoat 
prejudice  to  H.'s  rights.  The  debts  having  been  collected,  the  trustee  refosed 
to  pay  over  the  proceeds  to  H.  unless  he  would  take  up  the  bills  ; 

Held,  that,  in  the  absence  of  the  bankers,  It  could  not  be  decided  whether  tbe 
proof  apon  the  bills  ought  to  l>e  reduced  by  the  proceeds  of  the  assigned  debts. 
Matter  of  Mann,  and  Matter  of  KattengeU  (Chiai.  Wv.),  XXII— 138. 

103. But,  held,  that  M.  was  not  entitled  to  the  proceeds  onless  he  look 

np  the  bills,  and  that  the  proper  order  to  make  was  that  the  trustee  should 
apply  the  proceeds  in  discharging  M.'s  liability  upon  the  bills.     Id. 

104.  Adjudication,  whan  rvfuaod.  When  the  court  sees  that  a  tiankraptey 
petition  has  been  made  use  of  for  an  inequitable  purpose,  as,  for  instance,  to 
eitort  money  from  tbe  debtor,  it  will  refuse  to  make  an  adjudication,  even 
though  there  is  a  good  petitioning  creditor's  debt,  and  an  act  of  bankruptcy 
has  been  committed.  Matter  of  Daeiee.  Ex  part*  King  (Chan.  Div.),  XVIU 
—610. 

106.  Right  to  dlscharga.  Where  a  spedal  resolution  of  creditors  under 
the  Bankruptcy  Act,  1800,  s.  48,  has  been  properly  passed,  stating  that  in  their 
opinloD  the  bankrupt  cannot  justly  iie  held  liable  for  his  failure  to  [^y  lOi.  in 

.1 J   — J  J— irjng  his  discharge,  and  the  terms  of  the  section  are  in  other 

uplied  with,  the  court  has  no  discrstionary  power  to  refuse 
>lication  for  discharge.     Matter  of  ffamiltoa  (Chan.  Div.), 

was  given  to  issue  an  attachment  against  a  defendant  for 
onoy,  being  a  default  by  a  person  acting  in  a  fidudaiy 
attached  and  put  in  prison.     He  then  filed  a  declaration  of 

^jadicated  bankrupt,  and  applied  for  bis  discharge.    Vice- 
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Chancellor  Malins  refused  the  application,  saying  that  the  bankrapt,  if  so 
advised,  might  renew  his  application  after  he  had  passed  his  final  ezaniination. 
Seld,  on  appeal,  that  this  refusal  was  right.     Letoes  v.  Bamett  (Chan.  Div.), 
XXII— 796. 

107. The  creditors  of  a  liquidating  debtor  resolved  that  his  discharge 

should  be  granted  "on  the  certificate  of  the  committee  of  inspection  that  he  is 
entitled  thereto."  When  the  estate  had  been  realized  the  committee  refused  to 
give  the  certificate.  They  alleged  that  the  debtor  had  paid  £5  to  induce  a  per- 
son not  to  bid  at  a  sale  of  his  book  debts  by  auction.  The  debtor  did  not 
deny  this : 

EM,- thai  the  court  had  no  jurisdiction  to  order  the  Registrar  to  sign  a  cer- 
tificate of  the  debtor's  discharge.  Matter  of  Ghesney,  and  Matter  of  Dempster 
(Chan.  Div.),  XXVI— 449. 

108.  Discharge,  eflEect  oL  To  a  statement  of  defence,  setting  up  that  the 
defendant  was  discharged  from  the  claim  by  an  order  of  discharge  obtained  by 
him  as  the  result  of  proceedings  for  liquidation  by  arrangement  subsequent  to 
the  accrual  of  the  claim,  the  plaintiffs  replied  that  they  had  had  no  notice  of 
the  liquidation  proceedings  until  long  after  they  had  been  concluded,  and  that 
the  defendant  had  not  inserted  the  names  of  the  plaintiffs  as  his  creditors,  or 
their  debt  in  any  list,  statement,  or  document,  forming  any  part  of  the  proceed- 
ings, and  that  subsequently  to  the  close  of  the  proceedings  the  defendant  had 
promised  to  pay  the  claim : 

Held,  a  bad  reply.  Heather  v.  WM  (Com.  PI.  Div.),  XIX— 377.  See  notes, 
Id.,  284. 

109. The  section  of  the  Bankruptcy  Act  of  1869  relating  to  liquidation 

by  arrangement,  does  not  except  from  the  binding  effect  of  such  a  liquida- 
tion creditors  whose  names  do  not  appear  in  the  statement  of  the  debtor ;  nor 
does  that  act  permit  the  debt  discharged  thereby  to  be  revived  by  a  subsequent 
promise.     Id. 

110. A  certificate  of  discharge,  obtained  by  a  debtor  who  has  filed  a 

petition  for  liquidation  by  arrangement  under  the  Bankruptcy  Act,  1869,  is  a 
defence  to  an  action  by  a  creditor  whose  name  has  been  fraudulently  omitted  by 
the  debtor  from  the  list  of  creditors  delivered  to  the  registrar,  the  only  remedy 
of  such  creditor  being  to  apply  to  the  Court  of  Bankruptcy  to  vacate  the  regis- 
tration and  cancel  the  certificate.  Wadsworth  v.  Pickles  (Q.  B.  Div.),  XXIX— 
396.    See  notes.  Id.,  898. 

111. By  virtue  of  sects.  10  and  11  of  the  Bankruptcy  Act,  1869,  an  adju- 
dication of  bankruptcy  is,  so  long  as  it  stands,  conclusive  as  against  a  third 
pOTBou ;  e.g.,  the  holder  of  a  bill  of  sale  executed  by  the  bankrupt,  that  the  act 
of  hsnkniptcy,  on  which  the  adjudication  was  professedly  founded,  was  in  fact 
committed,  and  that  the  title  of  the  trustee  relates  back  to  that  act  of  bank- 
ruptcy.   Matter  of  Learoyd,  and  Matter  qf  Fmdds  (Chan.  Div.),  XXVI— 453. 

lia.  AnnnlUng  for  fraud.  One  of  the  creditors  of  a  bankrupt  held  two 
W\b  of  sale  of  his  chattels.  Objections  had  been  raised  by  the  trustee  to  the 
validity  and  extent  of  the  security,  though  no  steps  had  been  taken  to  set  it 
•ride.  Ultimately,  the  mortgagee  offered  to  pay  £630  to  the  trustee.  A  meet- 
hig  of  the  creditors  was  held,  under  sect.  38  of  the  Bankruptcy  Act,  1869,  when 
it  was  resolved  to  accept  the  mortgagee's  offer ;  that  the  bankruptcy  should  be 

voi,  n,  4 
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thereupon  annolled ;  and  that  the  mortgagee  should  relea.se  his  claim  on  the 
bankrupt's  estate,  and  the  bills  of  sale  should  not  be  disputed  by  the  trustee. 
The  resolutions  were  approved  by  the  court,  and,  upon  the  trustee  certifying* 
that  the  terms  of  them  had  been  completed  to  his  satisfaction,  an  order  was 
made  annulling  the  bankruptcy.  The  £620  was  divided  among  the  creditors 
other  than  the  mortgagee.  The  mortgagee  realized  his  security,  but  did  not 
obtfdn  enough  to  pay  his  debt  in  full.  Six  years  afterwards  it  was  discovered 
that  the  bankrupt  had  concealed  a  reversionary  interest  to  which  he  was  enti- 
tled at  the  date  of  his  adjudication,  and  an  order  fwas  obtained  discharging  the 
annulling  order,  and  directing  that  the  bankruptcy  should  proceed  as  if  that 
order  had  not  been  made.  The  trustee  then  received  the  reversionary  interest, 
which  had  fallen  into  possession  : 

Held,  that  the  mortgagee,  equally  with  the  other  creditors,  was  remitted  to 
his  original  rights,  and  was  entitled  to  prove  for  the  unpaid  balance  of  his  debt. 
Matter  ofJarvis,  and  Matter  ofSpantan  (Chan.Div.),  XXVI— 607. 

113.  Notice  of  motion  to  modify.  On  the  application  of  a  trustee  in  bank- 
ruptcy, the  Registrar  of  a  county  court  declared  two  bills  of  sale  which  the 
bankrupt  had  executed  void  against  the  trustee.  On  appeals  by  the  two 
grantees,  the  Chief  Judge  aflSrmed  the  decision  as  to  the  first  bill  of  sale,  but 
held  that  the  second  bill  of  sale  was  valid  as  against  the  trustee.  The  first 
grantee  gave  notice  of  appeal,  addressed  to  the  trustee  and  to  the  second  grantee. 
The  trustee  gave  no  original  notice  of  appeal,  but  served  notice  on  both  the 
grantees  that,  on  the  hearing  of  the  first  grantee's  appeal,  he  should  contend 
that  the  decision  of  the  Chief  Judge  as  to  the  second  bill  of  sale  ought  to  be 
varied  in  his  favor  : 

Held,  that  this  was  a  good  notice  under  Rules  of  Court,  1875,  Order  Lvni, 
rule  6.    Matter  of  Paj^,  and  MaUer  of  Gross  (Chan.  Div.),  XXVII— 761. 

114.  Oomposition.  The  provisions  for  the  protection  of  a  debtor  in  sect.  12 
of  the  Bankruptcy  Act,  1869,  and  rule  289  of  the  Bankruptcy  Rules,  1870,  do  not 
apply  to  composition.     Pashler  v.  Vificent  (Chan.  Div.),  XXV— 707. 

116. After  the  registration  of  composition  resolutions  the  oomposition 

proceedings  are  no  longer  pending.     Id. 

116. A  bankruptcy  and  a  oomposition  arrangement  under  the  126th  sec- 
tion of  the  Bankruptcy  Act,  1869,  differ  materially  from  each  other.  Bredauer 
V.  Browa  (App.  Cas.),  XXIV— 460. 

117.  By  the  126th  section  of  the  Bankruptcy  Act,  1869  (32  &  33  Vict. 

c.  71),  a  debtor  seeking  to  obtain  a  composition  with  his  creditors  is  bound  to 
make  a  statement  of  his  debts  with  the  names  and  addresses  of  his  creditors. 
By  sect.  81  of  the  act  contingent  clainvB  are  provable  in  bankruptcy,  and  the 
126th  section  renders  them  provable  in  a  composition  arrangement.  A  debtor 
filed  a  petition  to  obtain  such  an  arrangement,  and  inserted  in  his  statement  the 
name  and  address  of  a  creditor,  describing  a  certain  sum  of  money  as  due  to 
him  ;  the  creditor  claimed  a  larger  sum,  obtained  the  allowance  of  it,  signed  a 
composition  deed  (the  composition  being  payable  in  one  month  from  the  regis- 
tration of  the  deed),  and  received  the  composition  agreed  to  by  the  creditors. 
While  this  arrangement  was  being  made,  a  suit  in  the  Court  of  Admiralty  was 
proceeding  against  the  debtor,  in  which  suit  the  creditor  had  given  a  bond,  as 
surety  for  the  debtor,  for  the  payment  of  any  costs  and  damages  fouud  due  in 
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that  suit.  The  liability  on  this  bond  was  In  no  way  referred  to  in  the  debtor's 
statutory  statement.  After  the  composition  had  been  completed,  and  the  com- 
position had  been  paid,  the  admiralty  salt  was  decided  against  the  debtor,  and, 
on  default  by  the  debtor,  the  creditor  was  called  on  to  pay  the  amount  secured 
by  the  bond  : 

Seld,  that,  under  these  circumstances,  an  action  for  money  paid  under  the 
admiralty  bond  was  mainttinable  against  the  debtor,  no  mention  of  the  bond 
harteg  been  made  in  the  statutory  statement,  and  such  payment,  therefore,  not 
being  affected  by  the  provisions  of  the  81st  and  the  126th  sections  of  the  Bank- 
ruptcy Act     Id. 

118. The  conditions  imposed  by  the  126th  section  of  the  Bankruptcy 

Act,  1869,  are  conditions  for  the  benefit  of  the  creditors.  The  creditor  may 
waive  them-^the  debtor  cannot.     Id. 

119.  A  resolution  to  accept  a  composition  and  the  acceptance  of  it  have 

not  the  same  effect  as  a  dischai^  in  a  regular  bankruptcy.     Id. 

120. If  an  estimate  of  a  contingent  debt  can  be  made  so  as  to  be  inserted 

in  the  statement,  the  statute  throws  the  burden  of  making  it  on  the  debtor.  If 
its  amount  could  not  be  estimated  in  any  way,  the  resolution  of  the  creditors 
agreeing  to  a  composition  on  other  debts  could  not  affect  it.    Id. 

121.  Oomposition,  effect  oL  An  undischarged-  debtor  went  into  business 
again,  and  afterwards  filed  a  second  liquidation  petition.  His  creditors,  old  and 
new,  empowered  the  trustee  to  sell  the  debtor's  estate  to  him  for  £475,  upon 
payment  of  which  sum  he  was  to  be  entitled  to  his  discharge.  The  money  was 
paid,  and  was  then  claimed  by  the  trustee  under  the  first  liquidation.  The  court 
decided  in  favor  of  that  claim.  The  second  trustee  thereupon  claimed  the  debt- 
or's stock-in-trade  and  effects : 

EM,  that  the  debtor,  having  paid  the  £475,  was  free  from  the  claimk  of  all 
his  creditors,  and  was  entitled  to  retain  whatever  property  he  had  acquired. 
MaUer  of  CauffTiey  (Chan.  Div.),  XX— 789. 

122. A  debtor  who  has  filed  a  petition  for  liquidation  in  bankruptcy  and 

bts  effected  a  composition  with  his  creditors,  has  complete  dominion  over  his 
property,  and  full  power  to  dispose  of  it  until,  upon  action  taken  by  his  creditors 
under  the  Bankruptcy  Act,  1869,  s.  126,  the  composition  has  been  set  aside  and 
the  debtor  adjudged  a  bankrupt ;  and  a  purchaser  from  him  is  not  bound  to 
inquire  as  to  the  payment  of  instalmente  under  the  composition.  MaUer  of 
Keariey  (Chan.  Div.),  XXIII— 759. 

^^' ^  *^e  24th  of  April  B..  the  plaintiff  in  an  action,  recovered  judg- 

nwmt  for  £53  and  costs.  On  the  25th  of  April  the  defendant  filed  a  liquidation 
petition  In  his  sutement  of  affairs  he  inserted  B.  as  a  creditor  for  the  £58, 
out  made  no  mention  of  the  costs.    The  first  meeting  of  the  creditors  was  held 

£iKft^*l      °^  ^*^'    ^'  ^^^^^^  and  proved  a  debt  of  £203,  being  the  £58.  and 

*iou.  the  estimated  amount  of  the  costs.    The  meeting  was  adjourned  to  the 

min    -^^^^T^r*^^  creditors  resolved  to  accept  a  composition,  B.  voting  in  the 

»th  o7  T*    ^      ^*^  ""^  *^'"'®  ^^®  ^^  o^  *^«  *«*^o°  ^®^  ^^^  »*  ^147.     On  the 

wme davlT  i    ^^  °''*'*^  ^  *^®  ^®^^'  *^**  ^®  withdrew  his  proof,  and  the 

On  the  llth^ofJ      ®f  ®^^**^"  ^guinnt  the  debtor  for  the  Judgment  debt  and  coete. 

written  notice  tZ  he'  H"/  """!**"«  "^  '^"  ^^'^^^^  ""^  ^^^^'  "^^  ^'  ^^^'^  «*^^ 
V-  f-w  ne  withdrew  his  proof,  without  prejudice  to  again  proving 
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on  a  snbseqaent  occasion.  The  chairman  refused  to  take  the  proof  off  the  file. 
The  composition  resolutions  were  confirmed.  B.  took  objections  to  the  resolu- 
tions, and  opposed  their  registration,  but  the  registration  was  made : 

Held,  that,  by  reason  of  the  insufficient  statements  of  B.'s  debt  in  the  debtor's 
statement,  B.  was  not  bound  by  the  composition,  and  that  he  was  not  estopped 
by  his  conduct  from  enforcing  his  execution  against  the  debtor.  McUter  of  Lang 
(Chan.  Div.),  XXII— 582. 

124. Defendant  having  filed  a  petition  for  liquidation  under  s.  126  of  the 

Bankruptcy  Act,  1869,  at  a  meeting  duly  convened  (the  plaintiffs  being  assent- 
ing creditors),  resolutions  were  passed,  that  a  composition  of  3«.  in  the  pound 
should  be  accepted  by  the  creditors  in  satisfaction  of  their  debts,  that  such 
composition  should  be  payable  by  instalments  at  three,  six  and  twelve  months, 
and  that  the  security  of  S.  should  be  accepted  for  the  whole  of  the  composition  ; 
and  a  trustee  was  appointed. 

Joint  and  several  promissory  notes  of  defendant  and  S.  for  the  composition, 
payable  at  the  National  Provincial  Bank  of  England  at  Birmingham,  were  given 
to  plaintiffs  and  the  other  creditors,  and  receipts  signed  by  them,  expressing  it 
to  be  "  in  discharge  of  their  debts.'' 

The  first  note  was  presented  at  the  bank  at  maturity,  and  dishonored,  but  no 
demand  was  made  upon  S.  or  the  trustee  : 

Hdd,  that  the  plaintiffs  were  remitted  to  their  right  to  sue  for  their  original 
debt, — the  mere  giving  of  the  notes,  without  payment,  not  being  satisfaction 
within  the  terms  of  the  resolution  or  the  receipt.  EiiDards  v.  Rancher  (Com. 
PI.  Div.),  XVI— 458.  ' 

126. The  creditors  of  a  debtor  who  had  filed  a  liquidation  petition  re- 
solved to  accept  a  composition  of  15«.  in  the  pound,  payable  in  four  instalments, 
to  be  secured  by  the  joint  and  several  promissory  notes  of  the  debtor  and  a 
surety.  The  resolution  was  registered,  and  the  receiver  who  had  been  appointed 
gave  up  possession  of  the  estate  to  the  debtor.  The  promissory  notes  were 
delivered  to  the  creditors.  When  the  first  instalment  became  due  neither  the 
debtor  nor  the  surety  could  pay  it.  Two  days  before  it  became  due  the  debtor's 
solicitor  applied  to  the  court  for  leave  to  summon  a  meeting  of  the  creditors  for 
the  purpose  of  submitting  a  resolution  to  vary  the  provisions  of  the  composition. 
Leave  was  given,  but  the  receiver  was  reappointed.  A  meeting  was  held,  and  it 
was  resolved  to  accept  a  composition  of  3«.  in  the  pound,  payable  in  three  instal- 
ments, the  second  and  third  of  which  were  to  be  guaranteed  by  sureties.  The 
resolution  was  confirmed  at  a  second  meeting,  but  registration  was  refused,  and 
the  debtor  was  adjudicated  a  bankrupt.  The  debtor's  solicitor  applied  to  the 
court  to  order  the  costs  of  the  abortive  proceedings  to  reduce  the  composition  to 
be  paid  out  of  the  bankrupt's  estate,  but  the  application  was  refused  in  the 
county  court  and  afterwards  by  the  Chief  Judge : 

Hetd,  that  the  abortive  proceedings  were  not  '' pending"  at  the  time  of  the 
bankruptcy,  within  the  meaning  of  rule  292  of  the  Bankruptcy  Rules,  1870,  and 
that  at  any  rate  the  exercise  by  the  county  court  of  the  discretion  given  to  it  by 
the  rule  ought  not  to  be  interfered  with  ;  and  that  the  proceedings  to  reduce  the 
composition  were  not  authorized  by  the  6th  clause  of  sect.  126  of  the  Bankruptcy 
Act,  1869.    Matt&r  of  Hopper,  and  MaUer  of  Elliott  (Chan.  Div.),  XXV— 119. 

126. Being  indebted  to  the  plaintiff  for  goods  sold  to  the  amount  of  £143 

12«.  9{{,,  the  defendants  gave  him  bills  for  the  si)i^j  less  disconnt,  but  adding 
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interest,  so  that  the  amount  of  the  bills  was  £142  7s.  8<f.  These  bills  were  dis- 
honored. The  defendants  compounded  with  their  creditors  under  s.  126  of  the 
Bankraptcj  Act,  1869,  and,  in  the  statement  of  debts,  entered  the  amount  of 
the  debt  due  to  the  plaintiff,  a  non-assenting  creditor,  as  £142  7«.  M.y  viz.,  the 
amount  of  the  bills.  The  plaintiff  sued  for  £143  12s.  9d.,  the  original  debt. 
The  defendants  pleaded  the  composition  : 

ffeld,  that  the  original  cause  of  action  was  suspended  but  not  satisfied  by  the 
bills,  and  revived  when  thej  were  dishonored ;  that,  therefore,  at  the  date  of 
the  composition,  the  amount  of  the  debt  due  to  the  plaintiff  was  £148  12s.  dd. , 
and,  as  it  was  not  correctly  shown  in  the  statement,  the  composition  was  no  bar 
to  his  action.    Burliner  v.  BoyU  (Com.  PI.  Div.),  XXX— 840. 

127.  Where  creditors  agree  to  accept  a  composition  payable  in  instal- 
ments, some  of  which  are  guaranteed  by  a  surety,  if  default  is  made  in  the  pay- 
ment of  any  one  instalment  the  creditors  have  a  right  to  sue-  the  debtor,  or  to 
prove  in  his  bankruptcy,  for  the  balance  of  their  original  debts,  after  deduct- 
ing what  they  have  received,  either  from  the  debtor  or  the  surety,  in  respect  of 
the  composition,  and  not  merely  for  the  amount  of  the  unpaid  instalments  of 
the  composition.  Matter  of  okbey,  and  Matter  of  BedeU  (Chan.  Div.),  XXV 
—252.     See  notes,  Id.,  258. 

128.  And  the  surety,  though  he  is  entitled  to  prove  in  the  debtor's  bank- 
ruptcy for  what  he  has  paid  in  respect  of  the  composition,  has  no  right  to  put 
the  creditors  to  an  election  whether  they  will  carry  out  the  composition  arrange- 
ment in  toto  or  reject  it  in  toto.    Id. 

129.  The  words  "  notice  of  an  act  of  bankruptcy  available  for  adjudi- 
cation "  in  sects.  94  and  95  of  the  Bankruptcy  Act,  1869,  mean  notice  of  an  act  of 
bankruptcy,  which  would  have  been  available  for  the  making  of  the  adjudica- 
tion actually  made,  that  is,  an  act  of  bankruptcy  conmiitted  within  six  months 
from  the  presentation  of  the  petition  on  which  the  adjudication  was  founded.     Id. 

130.  ZSnforoing  payment  of.  The  creditors  of  a  debtor  who  had  filed  a 
liquidation  petition  resolved  to  accept  a  composition,  payable  in  two  instalments, 
the  second  instalment  being  secured  by  the  joint  and  several  promissory  note  of 
two  sureties.  No  trustee  was  appointed.  The  debtor's  solicitor  registered  the 
resolution,  and  he,  by  means  of  money  supplied  to  him  by  the  debtor,  paid  the 
creditors  the  first  instalment.  A  sum  sufficient  to  provide  for  the  payment  of 
the  second  instalment  was  placed  in  the  solicitor's  hands,  partly  by  the  debtor, 
but  mainly  by  one  of  the  sureties.  The  debtor  gave  the  surety  a  bill  of  sale  as 
security  for  the  amount  which  he  advanced.  The  solicitor  sent  a  circular  to  the 
creditors,  stating  that  he  should  be  prepared  on  a  specified  day  to  pay  them  the 
second  instalment  at  his  office.  He  after  this  paid  some  of  the  creditors,  but 
most  of  them  were  left  unpaid.  One  of  the  latter  applied  to  the  court  for  an 
order  that  the  solicitor  should  pay  him.  The  solicitor  claimed  a  lien  on  the 
moneys  in  his  hands  for  costs  due  to  him  by  the  debtor,  who  had  absconded : 

Held,  that  the  solicitor  had  constituted  himself  a  trustee  of  the  money  for  the 
creditors,  and  that  the  court  had  jurisdiction  to  order  him  to  pay  the  applicant 
bis  proportion  of  the  second  instalment,  which  he  was  accordingly  ordered  to 
pay,  with  the  applicant's  costs.  Matter  of  Clark.  Ex  parte  NeioUmd  (Chan. 
Div.).  XX— 735. 
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131>  Iilquldatiaii,  piaotloe  In.  A  proxy  ptiper  signed  by  t,  creditor,  leaviiig 
the  Dune  of  proxy  in  blank,  tuti)'  be  filled  np  by  the  person  to  whom  the  cred- 
itor has  Intrusted  it,  with  a  verbal  authority  to  ose  It,  and  when  bo  filled  np  it 
wUl  be  valid.     MalUtr  of  Lane<ut«r  {Cban.  Kv.),  XXlI~-64& 

133.  A  creditor  who  baa  objected  to  a  proof  teoderad  at  a  meeting  under 

a  liqaldatioo  petition,  and  baa  had  bis  objection  marked  npon  the  proof,  onght 
to  have  notice  given  to  him,  either  by  the  Kegistrar  or  by  the  person  whoHe 
duty  it  is  to  register  the  resolatlon  passed  at  the  meeting,  of  the  time  when  and 
the  place  where  the  application  for  the  registration  of  the  reBolutione  is  to  ba 
heard.     Id. 

A  creditor,  who  had  objected  to  a  proof  of  debt,  had  no  notice  given  to  him  of 
the  application  to  register  the  reuolations  carried  by  means  of  that  pioof,  and 
they  were  registered  In  hla  abaence.  He  afterwards  applied  to  the  connty  coort 
judge  to  vacate  the  registration,  and  upon  the  hearing  of  this  applicatiui  he 
inslBted  npon  some  technical  objections,  but  did  not  ask  to  have  the  creditor, 
whose  proof  he  had  objected  to,  cross-examined,  or  adduce  any  evidence  to  shovr 
the  invalidity  of  the  debt : 

Held,  that  the  irregularity  had  been  cured,  and  that  the  registration  ooght 
not  to  be  vacated.     Id. 

133.  Validity  o£  A  debtor  described  himself  in  his  liquidation  petition  by 
his  businaas  address  only,  omitting  all  mention  of  his  private  resideiice  : 

Said,  that  this  was  a  miadeacription  ;  that  the  defect  was  not  a  mere  formal 
one,  bat  was  a  matter  of  substance ;  and  that  leeolatlons  passed  by  the  creditors  - 
in  favor  of  a  liquidation  by  arrangement  ought  not  to  be  registered.  MaU^  of 
Jemingham  (Chan.  Div.),  XXVI— 353. 

134. And  an  application  tor  leave  to  ameod  the  petition,  and  summon  a 

fresh  first  meeting  of  the  creditors,  was  refused.    Id. 

13B. Want  of  bona  jidet  will  not  necessarily  be  imputed  to  liquidation 

reaoIatioDS  however  small  the  assets  Immediately  available  may  1m,  if  the  debtor 
has  Bubatantial  bona  fide  dums  the  subject  of  pending  litigation.  Matter  of 
Hope  (Cban.  Div.),  XXVI-306. 

136.  The  statement  of  a^lm  of  a  debtor  who  had  filed  a  liquidatioa 

petition  showed  that  his  nnseeured  debts  amoonted  to  £43,897  and  his  assets  to 
£130.  Besidea  this,  he  stated  that  he  had  two  claims  which  were  t»ing  prose- 
cuted in  two  snita.  As  to  one  of  them  he  said  that  he  could  not  estimate  its 
mnnev  vnlnn  hnt  that  there  shohid  be  no  difflcolty  in  obtaining  a  very  largo 
>  the  other  he  aaid  that  it  was  a  ditim  for  a  considerable 
rat  meeting  of  the  creditors  the  solicitor  and  proxy  of  a  com- 
been  made  defendanta  to  one  of  the  suits  but  who  had  sacceea. 
and  who  were  creditors  for  £63,  the  amount  of  their  costs  in 
rions  questions  to  the  debtor  with  reference  to  the  claim  in  that 
y  the  debtor  objected  to  answer  one  of  the  questions  put,  and, 
\  his  solicitor,  declined  to  answer  any  more  questions,  on  the 
ezaminalion  was  really  for  the  pnrpose  of  obtaining  evidence 
endants  in  tbelr  defence  of  the  suit.  The  meeting  approved  of 
■sal  to  answer,  and  resolved  that  the  examination  should  not  be 
creditor  for  £2,000,  named  Strousberg.  wlio  was  prasent,  told 
t  he  would  for  the  iienefit  of  tlie  creditors  prosecute  the  claims 
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at  his  own  risk.  The  creditors  resolved  by  the  proper  majority,  1,  that  the 
debtor's  affairs  should  be  liquidated  bj  arrangement ;  2,  that  Strousberg  should 
be  appointed  trustee  without  a  committee  of  inspection  ;  8,  that  the  debtor's 
discharge  should  be  granted  when  the  trustee  should  certify  his  consent  thereto 
in  writing  ;  4,  that,  having  regard  to  the  fact  that  the  matters  forming  the  sub. 
ject  of  the  questions  of  the  company's  solicitor  were  tnib  judiee,  the  debtor  was 
perfectly  justified  in  declining  to  answer  such  questions.  The  company  and  the 
defendants  to  the  other  suit  opposed  the  registration  of  the  resolutions,  but  the 
jad^  of  the  county  court  decided  that  they  ought  to  be  registered.  The  deci- 
sion of  the  county  court  judge  was  reversed  by  Bacon,  C.J. : 

JSeld,  that  there  was  not  sufficient  evidence  to  show  that  the  resolutions  had 
not  been  passed  bona  fide,  and  that  they  ought  to  be  registered,  with  the  excep- 
tion of  the  third  resolution,  which  was  ultra  vires.    Id. 

137.  It  was  doubtful  whether  the  creditors,  without  further  information 

as  to  the  validity  of  the  claims  in  the  two  suits,  could  have  been  BCXinghona  fide 
in  passing  resolutions  not  merely  for  a  liquidation  by  arrangement,  but  empow- 
eriniiC  the  trustee  to  fix  the  time  when  the  debtor  should  have  his  discharge.  Id. 

138.  The  debtor,  at  a  meeting  of  his  creditors  under  a  liquidation  peti- 
tion, is  only  bound  to  answer  proper  and  material  questions,  and  the  meeting 
has  power  to  prevent  the  putting  of  irrelevant  or  improper  questions,  or  ques- 
tions, which  are  put,  not  in  the  interest  of  the  creditors,  but  for  a  collateral 
object.  But  the  decision  of  the  meeting  is  subject  to  review  by  the  Registrar 
or  the  court.    Id. 

139.  The  creditors  cannot  delegate  to  any  one  their  statutory  power  of 

granting  the  debtor  his  discharge.  A  resolution  doing  this  is  uUra  virM.  But 
the  Hegistrar  or  the  court  can  strike  it  out  and  direct  the  other  resolutions  to  be 
registered  without  it.     Id. 

140.  SemMe,  that  the  effect  of  rule  801  of  the  Bankruptcy  Rules,  1870, 

is  to  make  the  creditors,  if  they  act  bona  fide,  the  sole  judges  whether  the  debtor 
has  given  sufficient  information  as  to  his  affairs.     Id. 

141.  Sxpenses  of  previous  proceedings.  A  sheriff's  officer  seized  the 
goods  of  a  trader  debtor  under  a  Jf./a.  for  more  than  £50,  and  advertised  them 
for  sale.  Before  the  sale  could  take  place  the  debtor  filed  a  petition  for  liquida- 
tion, and  the  trustee  obtained  an  injunction  restraining  the  sale,  and  possession 
was  then  given  up.     Upon  the  application  of  the  sheriff  for  his  expenses  : 

Held,  that  the  facts  of  there  having  been  no  sale,  and  the  liquidation  of  the 
debtor,  did  not  affect  the  right  of  the  sheriff  to  be  paid  by  the  trustee  the  neces- 
sary expenses  of  possession  and  of  preparing  for  sale.  Matter  of  Oraycroft,  and 
Matter  of  Browning  (Chan.  Div.),  XXV— 510. 

142.  Restraining  distress  under  legal  process.  The  special  act  of  a  gas 
company  empowered  them  to  levy  by  distress  all  sums  of  money  due  to  them 
for  the  supply  of.  gas,  the  amount  of  which  should  not  be  disputed,  and  pro- 
vided that  any  justice,  on  application,  might  inquire  into,  and  ascertain  the 
amount  due,  and  issue  his  warrant  accordingly  for  levying  the  same.  By  sect. 
16  of  the  Gasworks  Clauses  Act,  1847  (incorporated  with  the  special  act),  money 
due  to  a  gas  company  for  gas  supplied  is  spoken  of  as  "  rent."  The  company, 
after  one  of  their  customers  had  filed  a  liquidation  petition,  and  with  notice  of 
the  petition,  proceeded  to  seize  his  goods  under  a  distress  warrant  granted  by 


66  BANKRUPTCY. 

the  jastioes  in  respect  of  money  dae  foi  gas  supplied  to  him  within  a  jear  before 
the  filing  of  the  petition : 

Heid,  the  company  did  not  come  within  the  words  "  landlord  or  other  person 
to  whom  any  rent  is  due  from  the  bankrupt"  in  sect.  84  of  the  Bankruptcy  Act, 
1869,  but  that  the  distress  was  a  legal  process  against  the  estate  of  the  debtor 
in  respect  of  a  provable  debt,  which  the  court  had,  under  sect.  18  of  the  act,  or 
under  rule  260  of  the  Bankruptcy  Rules,  1870,  power  to  restrain.  A  perpetual 
injunction  was  accordingly  granted  to  restrain  the  company  from  enforcing  the 
distress.     Matter  of  EiU,  and  Matter  of  RdberU  (Chan.  Div.),  XXII-~640. 

143.  Xieave  to  enforce  debt  against  subsequent  jiroperty.  After  the  dose 
on  the  1st  of  December,  1874,  of  a  bankruptcy,  the  debtor,  who  had  been  made 
bankrupt,  became  entitled,  under  the  will  of  a  testatrix  who  died  in  1875,  and 
under  a  decree  dated  the  8th  of  January,  1878,  in  a  suit  for  the  administration 
of  her  estate,  to  property  amounting  to  about  £20,000.  During  the  three  years 
which  elapsed  after  the  close  of  the  bankruptcy,  the  debtor  did  not  pay  lOf.  in 
the  i>ound,  and  he  had  not  obtained  an  order  of  discharge. 

On  the  26th  of  February,  1878,  a  creditor,  whose  name  and  debt  appeared  in 
the  bankrupt's  statement  of  afEairs,  but  who  had  not  proved  before  the  close  of 
the  bankruptcy,  sent  in  a  proof  for  his  debt  to  the  Registrar,  who  had  become 
the  trustee  : 

Heid,  that  the  proof  was  good,  and  that  the  creditor,  notwithstanding  that  his 
debt  was  not  proved  before  the  close  of  the  bankruptcy,  was  entitled  to  apply 
for  leave  to  enforce  payment  of  his  debt  as  a  judgment  debt  against  the  prop- 
erty of  the  debtor,  under  sub-sect.  2  of  sect.  54  of  the  Bankruptcy  Act,  1869. 
Matter  of  Lancaster  Bkg,  Corp.    Matter  of  Westby  (Chan.  Div.),  XXVII— 276. 

144. Upon  the  granting  of  an  application  for  the  sanction  of  the  court, 

as  required  by  sub-sect.  2  of  sect.  54  of  the  Bankruptcy  Act,  1869,  a  notice  must 
be  inserted  in  the  Gazette,  as  prescribed  by  Form  70  in  the  Schedule  to  the 
Bankruptcy  Rules,  1870.    Id. 

146.  Leave  to  Issue  execution.  A  creditor  of  a  company  obtained  judg- 
ment on  the  4th  of  November,  1878,  but  delayed  issuing  execution  on  the  repre- 
sentation of  the  company  that  they  would  pay,  and  did  not  intend  to  present  a 
winding-up  petition. 

On  the  28th  of  November  the  company  presented  a  winding-up  petition,  and 
subsequently  an  arrangement  was  made  by  the  company  with  the  statutory 
majority  of  creditors,  under  the  Joint  Stock  Companies  Arrangement  Act,  1870, 
for  a  composition,  subject  to  the  obtaining  the  sanction  of  the  court  required  by 
that  act. 

The  judgment  creditor  dissented  from  the  arrangement,  and  moved  for  lib- 
erty to  issue  execution  notwithstanding  the  petition  and  arrangement. 

The  court  declined  to  sanction  the  arrangement,  and  gave  leave  to  the  judg- 
ment creditor  to  issue  execution.  Matter  of  Richards  A  Go,  (Chan.  Div.), 
XXVH— 870. 

146.  Sect.  87  of  the  Bankruptcy  Act,  1869,  which  deprives  execution 

creditors,  where  the  sheriff  has  notice  of  a  bankruptcy  within  fourteen  days,  of 
the  fruits  of  their  execution,  is  not  applied  to  the  winding-up  of  companies  by 
the  Judicature  Act,  1875,  s.  10.     Id. 
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147.  Order  to  proMonto.  An  order  to  the  tmstee  to  proeecuto  for  offences 
under  the  Debtor's  Act,  1809,  s.  11,  subs.  4,  having  been  refuBed,  and  the  debt* 
ors  having,  subsequently  to  such  refusal,  been  prosecuted  by  the  trustee  and 
convicted  of  offences  under  this  section  : 

Meld,  that  under  the  circumstances  the  order  to  prosecuto  ought  to  have  been 
made  in  the  first  instance,  and  that  the  trustee  was  now  entitled  to  an  order  to 
prosecuto  nunc  pro  tunc,  in  order  to  recover  the  costs  of  the  prosecution.  Costs 
of  the  appeal  out  of  the  estate.  Matter  of  Stanktke,  ^nd.  Matter  ofFrieetley 
(Chan.  Div.).  XXVU— 275. 

148.  Taxation  of  oosts.  A  bankrupt  who  has  obtained  his  discharge  and 
who  has  become  entitled  to  the  surplus  of  his  estate,  all  the  creditors  having 
been  paid  in  full,  is  not  entitled,  under  the  89th  section  of  the  Solicitors  Act 
(6  &  7  Vict.  c.  78),  to  obtain  the  taxation  of  a  bill  of  costs  paid  by  the  trustee  in 
the  bankruptoy.  The  trustee  in  bankruptey  does  not  stand  in  the  position  of  a 
troBtee  for  the  bankrupt.     Matter  of  LeadbiUer  (Chan.  Div.),  XXVI— 781. 

149.  Right  to  surplus.  A  trustee  in  bankruptey  is  not  a  trustee  of  the  sur- 
plus of  the  estate  for  the  bankrupt.  Matter  of  JSffieffleld,  and  Matter  of  Axuitin 
(Chan.  Div.),  XXVII-4. 

160. ^  The  bankrupt,  while  undischarged,  has  no  interest  in  the  surplus 

beyond  a  mere  hope  or  expectation,  and  he  cannot,  by  assigning  the  surplus  by 
way  of  security,  give  to  his  assignee  any  right  to  interfere  in  the  administration 
of  the  estate,  as,  for  instance,  by  examining  an  alleged  creditor  with  respect  to 
his  claim.    Id. 

See  Criminal  Law,  28. 

BASTARDY. 

ProoeedlngB  barred  by  marriage.  A  bastardy  order  under  35  &  86  Vict. 
c  66,  cannot  be  made  where  the  mother  has  married  since  the  birth  of  the 
child,  and  is  at  the  time  of  the  application  living  with  her  husband,  although 
she  took  out  a  summons  against  the  putative  father  before  her  marriage,  and 
was  prevented  from  serving  it  by  his  default.  Tozier  v.  Lake  (Com.  PI.  Div.), 
XXX— d62,  and  notes. 

See  Evidence,  24,  29. 

BENEVOLENT  SOCIETY. 

Rights  of  members.  Upon  the  sale  of  land  belonging  to  a  company  of  the 
nature  of  a  voluntary  society,  with  no  rules  or  provisions  as  to  the  disposition 
of  its  property : 

Heldf  that  the  members  of  the  company  for  the  time  being  were  entitled  to 
divide  the  proceeds  in  equal  shares.    Braum  v.  Dale  (Chan.  Div.),  XXV — ^776. 

See  Building  Society  ;  1-3. 

BETTING  AND  GAMING  —  See  Wager,  1-4. 
BIGAMY  —  See  Criminal  Law,  70-78. 

BILL  OF  EXCHANGE. 

1*  Acceptance.    Since  the  passidg  of  the  statute  19  <&  20  Vict.  c.  97,  s.  6, 

Bimply  writing  the  name  of  the  drawee  across  the  face  of  a  bill  of  exchange  does 

'  not  constitute  a  valid  acceptance  ;  there  must  also  be  upon  the  face  of  the  bill 
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aome  word  or  words  indicating  an  iiHention  on  the  part  of  the  drawee  to  be 
bound  by  it  as  acceptor.    Hindhaugh  v.  Bldkey  (Com.  PI.  Div.),  XXX — 1%. 

2.  Acceptor's  liability.  The  drawer ^  of  a  bill  of  exchange  in  a  foreign 
country  accepted  in  England  is  entitled,  upon  the  bill  being  dishonored  and 
protested,  to  recover  from  the  acceptor  not  only  the  amount  of  the  bill  with 
interest,  but  also  all  such  reasonable  expenses  as  may  have  been  caused  by  the 
dishonor,  including  the  expenses  of  re-exchange.  Matter  of  General  Sovih 
American  C<k  (Chan.  Div.),  XXIII— 774. 

3.  Notice  of  dishonor.  A  bill  of  exchange  drawn  in  England  and  payable 
in  Spain,  was  indorsed  in  England  by  the  defendant  to  the  plaintiff,  who  indorsed 
it  to  M.,  residing  in  Spain.  Acceptance  having  been  refused,  a  delay  of  twelve 
days  occurred  before  M.  wrote  to  inform  the  plaintiff  of  the  dishonor.  On 
receipt  from  M.  of  the  notice  of  dishonor,  the  plaintiff  gave  immediate  notice  to 
the  defendant.  No  notice  of  dishonor  by  non-acceptance  is  required  by  the  law 
of  Spain : 

Held,  that  the  plaintiff  was  entitled  to  recover  the  amount  of  the  bill.  HoTTie 
V.  RouquetU  (Q.  B.  Div.),  XXVIII— 424. 

4. It  is  sufScient  for  the  holder  of  a  dishonored  bill  of  exchange  to  give 

notice  of  dishonor  to  the  drawer  himself,  even  though  before  the  dishonor  he 
has  been  adjudicated  a  bankrupt,  and  a  trustee  of  his  property  has  been  appointed. 
Matter  of  Bak&r ;  Matter  of  Belknan  (Chaji,  Div.),  XXI— 720. 

6.  The  holder  of  a  bill  of  exchange  which  was  dishonored  after  the 

appointment  of  a  trustee  in  the  bankruptcy  of  the  drawer,  sent  notice  of  the  dis- 
honor to  the  drawer  by  post  to  an  address  which  he  had  left  for  some  months  : 

Held  that,  that  address  being  the  only  one  with  which  the  holder  was 
acquainted,  the  notice  was  sufficient.     Id. 

6. The  holder  was,  therefore,  allowed  to  prove  in  the  bankruptcy  in 

respect  of  the  bill.     Id. 

7. Where  the  intention  of  all  parties  to  an  accommodation  bill  was  that 

it  should  be  met  by  the  last  indorser,  the  previous  indorsers  cannot  be  sued 
unless  they  have  had  notice  of  dishonor.  Turner  v.  8(wuon  (Q.  B.  Div.), 
XIX— 195. 

8. To  a  statement  of  defence,  in  an  action  against  an  indorser  of  a  bill 

of  exchange,  setting  up  the  absence  of  notice  of  dishonor,  the  plaintiff  replied 
that  neither  at  the  time  when  the  bill  was  drawn,  nor  afterwards,  nor  when  it 
became  due  and  on  presentment  thereof,  had  the  acceptor,  or  the  drawer,  or  any 
indorser  prior  to  the  defendant,  any  effects  of  the  defendant  in  his  hands,  and 
the  said  bill  was  drawn  and  accepted  and  indorsed  by  the  defendant  and  the  prior 
indorsers  for  the  purpose  of  raising  money  for  the  defendant,  the  drawer,  the 
acceptor,  and  the  prior  indorsers  jointly,  and  the  defendant  was  in  no  way 
damnified,  even  if  there  was  no  notice  of  dishonor: 

HeU,  a  bad  reply.  Foster  v.  Parker  (Com.  PI.  Div.),  XIX— 291.  See 
note,  Id.,  293. 

9.  Stolen  when  incomplete.  The  defendant  gave  H.  his  blank  acceptance 
on  a  stamped  paper,  and  authorized  H.  to  fill  in  his  name  as  drawer.  H. 
returned  the  blank  acceptance  to  the  defendant  in  the  same  state  in  which  he 
received  it.     The  defendant  put  it  into  a  drawer  of  his  writing  table  at  his 
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chambers,  which  was  unlocked,  and  it  was  lost  or  stolen.  C.  afterwards  filled 
in  his  own  name  withoat  the  defendant's  authority,  and  an  action  was  brought 
on  it  by  the  plaintiff  as  indorsee  for  value  : 

Held,  that  the  defendant  was  not  liable  on  the  bill.  BaxendcUe  v.  BenneU 
(Q.  B.  Div.),  XXVIII--484.    See  notes,  Id.,  442. 

10. Per  Bramwell,  L.J.,  on  the  ground  that  there  was  no  estoppel 

between  the  parties,  which  prevented  the  defendant  from  setting  up  the  true 
facts,  and  if  the  defendant  had  been  guilty  of  negligence  it  was  not  the  proxi- 
mate or  effective  cause  of  the  fraud.     Id. 

11. Per  Brett,  L.J.,  on  the  ground  that  after  the  return  of  the  blank 

acceptance  by  H.  the  defendant  had  never  authorized  any  one  to  fill  in  a  drawer's 
name,  and  that  he  had  never  issued  the  acceptance  intending  it  to  be  used.     Id. 

12.  Re-exchange.  Although  bills  of  exchange,  drawn  and  accepted  by  the 
same  parties,  may  be  in  strictness  promissory  notes  rather  than  bills,  yet  where 
the  intention  to  give  and  receive  such  documents  as  instruments  capable  of  being 
negotiated  in  the  market  as  bills  of  exchange  is  clear,  both  the  holders  and  the 
parties  may  treat  them  accordingly.     WiUans  v.  Ayers  (App.  Cas.),  XXIV — 82. 

13.  A  custom  as  to  allowing  a  fixed  percentage  by  way  of  liquidated 

damages  in  lieu  of  exchange,  re-exchange,  and  other  charges,  when  bills  are 
returned  from  the  colonies  dishonored,  however  valid  in  law,  does  not  apply  in 
the  absence  of  an  agreement,  express  or  implied,  to  allow  re-exchange.     Id. 

14.  Where  the  holders  of  bills  drawn  by  P.  L.  &  Co.  in  London  on  P. 

L.  &  Co.  in  Australia,  having  no  occasion  to  transfer  money  from  London  to 
Australia,  sent  them  to  the  latter  country,  not  for  the  purpose  of  employing  the 
proceeds  there,  but  of  having  them  remitted  to  London,  the  dishonor  of  such 
bills  does  not  entitle  the  holders  to  recover  damages  by  way  of  re-exchange.     Id. 

16.  The  right  to  **  re-exchange,"  in  the  absence  of  express  agreement, 

arises  when  the  holder  of  a  bill  who  has  contracted  for  the  transfer  of  funds 
from  one  country  to  another  has  sustained  damages  by  its  dishonor  through 
having  to  obtain  funds  in  the  country  where  the  bill  was  payable.  "  Re-ex- 
change "  is  the  measure  of  those  damages.     Id. 

16.  Stamp.  A  draft  drawn  for  the  amount  of  bills  of  exchange,  purchased 
for  transmission  abroad,  which  amount  by  the  usage  of  bill  brokers  is  due  on 
the  first  foreign  post  day  next  after  the  purchase,  and  which  draft  was  dated 
as  of  that  day,  is  an  order  for  the  payment  of  money  on  demand,  and  under  the 
83  &  34  Vict.  c.  97,  falls  within  the  description  in  the  schedule  to  that  act,  "  Bill 
of  exchange,  payable  on  demand,"  and  is  sufficiently  stamped  with  a  Id.  stamp. 
Mim  V.  Gurrie  (App.  Cas.),  XVI— 152  ;  affimiing  S,  C,  XII^592. 

See  AsaiGNMEKT,  1 ;  Bankruptcy,  21-23,  89-91. 

BILL  OF  LADING. 

1.  Oonditions.  By  a  bill  of  lading  made  in  England  by  the  master  of  an 
English  ship  certain  packages  of  tea  were  "to  be  delivered  from  the  ship's 
deck,  where  the  ship's  responsibility  shall  cease,  at  the  port  of  Montreal".  .  . 
"unto  the  Grand  Trunk  Hail  way  Company,  and  by  them  to  be  forwarded  thence 
per  railway  to  the  station  nearest  to  Toronto,  and  at  the  aforesaid  station 
delivered  to  the  consignees  or  to  their  assigns." 
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The  instrament  contained,  in  addition  to  a  long  list  of  excepted  special  risks, 
whether  arising  from  negligence  or  otherwise,  the  following  condition:  "No 
damage  that  can  be  insured  against  will  be  paid  for,  nor  will  any  claim  what- 
ever be  admitted  unless  made  before  the  goods  are  removed." 

In  an  action  in  the  Superior  Ck>urt  of  Lower  Canada  against  the  shipowner 
for  the  value  of  damage  done  to  the  said  packages  during  the  voyage,  it  appeared 
that  the  same  were  landed,  placed  in  certain  shipping  sheds,  removed  therefrom 
to  railway  freight  sheds  in  Montreal,  and  finally  delivered  to  the  consignees  in 
Toronto.  No  notice  of  damage  was  given  until  thirteen  days  after  the  delivery 
was  completed : 

Hdd,  that  the  condition,  though  in  its  first  clause  limited  to  insurable  dam- 
age, clearly  applied  as  regards  its  second  clause  to  all  damage,  whether  apparent 
or  latent,  which  could  by  examination  of  the  packages  conducted  with  reasona- 
ble care  and  skill  at  the  place  of  removal  have  been  discovered.  Moore  v.  Hofr- 
ris  (App.  Cas.),  XVI— 34. 

2.  The  bill  of  lading  in  this  case  was  a  contract  to  be  governed  and 

interpreted  by  English  law,  and  therefore  no  substantive  defence  arising  from 
delay  in  making  the  claim  could  be  made  apart  from  the  express  condition  con- 
tained therein ;  notwithstanding  the  provisions  of  article  1680  of  the  Canadian 
Civil  Code.     Id. 

3.  limitation  of  Uablllty.  The  defendants  caused  to  be  shipped  on  board 
the  plaintiff's  vessel  bales  of  palm  baskets  and  barrels  of  oil,  under  a  bill  of 
lading  containing  the  clause,  *'  Not  accountable  for  rust,  leakage  or  breakage." 
During  the  voyage  some  of  the  oil  escaped  from  the  barrols,  and  damaged  the 
palm  baskets : 

Held,  that  the  clause  in  the  bill  of  lading,  exempting  the  plaintiff  from 
responsibility  for  ''  leakage,"  did  not  extend  to  damage  caused  by  the  oil  which 
had  escaped  from  the  barrels,  and  that  the  plaintiff  was  liable  to  compensate 
the  defendants  for  the  injury  done  to  the  palm  baskets.  Thrift  v.  YoiUe  (C.  PI. 
Div.),  XXI— 862. 

4.  Ijiability  for  negligent  stowage.  Bags  of  sugar  shipped  by  the  plain- 
tiffs were  carried  in  the  defendants'  steamship  from  H.  to  L.  at  an  agreed 
freight.  The  vessel  was  chartered  for  the  voyage  by  P.  and  K.,  who  signed 
the  bill  of  lading  as  agents.  It  contained  a  clause  that  the  owners  of  the  ship 
should-  not  be-  liable  for  the  default  of  the  pilot,  master  or  mariners  in  navi- 
gating the  ship,  and  a  further  clause  that  the  captain,  officers  and  crow  in  the 
transmission  of  the  goods  should  be  considered  the  servants  of  the  shipper, 
owner  or  consignee.  The  sugar  was  negligently  stowed  under  oxide  of  zinc, 
and  was  consequently  damaged.  It  did  not  appear  how  the  sugar  came  to  be 
shipped,  nor  with  whom  the  plaintiffs  made  the  contract  of  carriage  : 

Held»  that  the  defendants  wero  liable  to  compensate  the  plaintiffs  for  the 
damage  done  to  the  sugar  ;  for  either  the  defendants  had  contracted  to  carry 
the  sugar  upon  the  terms  set  out  in  the  bill  of  lading,  which  did  not  relieve 
them  from  reponsibility  for  negligent  stowage  ;  or  if  they  had  not  contracted 
with  the  plaintiffs,  they  were  liable  for  misfeasance,  that  is,  for  stowing  the 
goods  in  such  manner  as  to  come  into  contact  with  a  miscltlevous  substance. 
Edyn  v.  GvUiford  (Com.  PI.  Div.),  XXX— 482  ;  affirming  S.  C,  Id.,  259. 
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5.  Perils  of  the  sea.  Where  a  bill  of  lading  contained  special  claases  exon- 
erating the  shipowner  from  liability  for  injary  from  certain  specified  perils,  all 
of  which  are  sabsequent  to  the  loading  of  the  freight,  adding  generally  "or 
other  peril  of  the  seas,  rivers,  navigation  or  land  transit,  of  whatever  natare 
or  kind  soever,  and  however  caused  ;"  held,  that  the  excepted  perils  were  also 
subsequent  to  the  loading.  Steel  v.  State  Lifie  Steamship  Go.  (App.  Cas.), 
XXIV— 87. 

6.  Warranty  of  seaworthlnesB.  A  bill  of  lading  whereby  the  shipowner 
eDga^ee  to  carry  and  deliver  grain  at  a  certain  port  in  good  order  and  condition, 
impliedly  engages  that  the  ship  on  which  the  grain  is  placed  is  at  the  time  of 
its  departure  reasonably  fit  to  accomplish  the  service,  that  is,  that  it  is  sea- 
worthy.    Id. 

7.  Pledge  of  bilL  The  plaintiff  was  iu  the  habit  of  receiving  goods  con- 
signed to  him  by  L.  for  sale  upon  commission,  and  in  order  to  place  L.  in  f ands 
for  the  purchase  of  the  goods,  agreed  to  allow  L.  to  draw  upon  him.  The  docu- 
ments of  title  of  the  goods  were  hypothecated  to  the  plaintiff  to  enable  him  to 
pro^de  funds  to  meet  the  bills  so  drawn  by  L.  The  plaintiff  accordingly,  and 
at  the  request  of  L.,  arranged  for  the  sale  of  a  parcel  of  goods,  to  be  shipped  by 
a  vessel  chartered  by  the  buyers,  and  L.,  having  drawn  upon  the  plaintiff  for 
that  purpose,  purchased  and  shipped  the  goods.  The  bill  of  lading  was  handed 
to  h.,  but  never  forwarded  to  the  plaintiff,  and  L.'s  affairs  being  put  in  liquida- 
tion, the  liquidator  placed  the  bill  of  lading  in  the  hands  of  the  defendants  with 
instructions  not  to  part  with  it  until  they  were  paid  the  value  of  the  goods,  and 
they  accordingly  refused  to  give  it  up  to  the  plaintiff  : 

JBM,  that  the  plaintiff  had  an  equitable  right  to  the  bill  of  lading,  and  was 
entitled  to  sue  the  defendants  for  the  wrongful  detention  of  it.  Lutecher  v. 
jyEKompU  de  Paris  (Q.  B.  Div.),  XVIII— 189. 

8.  Appropriation  of  proceeds.  Bills  of  exchange  were  drawn  by  the  ven- 
dor and  shipper  of  goods  upon  the  purchaser  for  the  invoice  prices  of  the  goods, 
with  a  direction  to  place  the  same  to  account  of  the  shipments.  On  the  accept- 
ance  of  the  bills  by  the  purchaser  the  bills  of  lading  were  handed  over  to  him. 
The  bills  of  exchange  were  dishonored  at  maturity,  and  the  purchaser  became 
bankmpt : 

Heid,  that  there  was  no  specific  appropriation  of  the  proceeds  of  sale  of  the 
goods  to  meet  the  bills  of  exchange.  In  re  Entwistle.  Ex  parte  Arbuthnot 
(Chan.  IMv.),  XVIII— 632. 

See  Chattel  Mobtgagb,  86-89 ;  Damaobs,  17. 
BILL  OP  PABTICTJLARS  —  See  Practicb,  6. 

BILL  OF  SALE. 

1.  Of  growing  crops.  A  document, — by  which  A.  agrees  to  sell  to  B. 
"five  acres  of  wheat  now  standing  in,  etc.,  at  £6  per  acre,  B.  to  cut  and  carry 
the  com  any  time  he  may  require ;  and  B.  agrees  to  purchase  the  said  five 
acres  upon  the  above  conditions," — is  a  bill  of  sale  within  the  Bills  of  Sale  Act, 
17  &  18  Vict,  c  86,  &  1,  as  the  intention  is  apparent  to  pass  the  in^mediate 
property  ;  but  growing  crops  are  not  **  personal  chattels  "  within  s.  1,  which  is 
defined  by  s.  7  to  "  mean  goodSi  furniture,  fixtqres,  apd  otl^er  article^  capable 
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of  complete  transfer  by  delivery."  Brantom  v.  OrifflU  (Com.  PI.  Div.),  XX — 
475 ;  ftfBrming  XVII— 301.     See  note,  Id.,  478. 

See  Bankruptcy,  10-12,  66-70,  83-86 ;  Chattel  Mortoaob,  1,  arc. 

BIRDS  ^^8^  Game  Laws,  1. 

BOARD  OF  HEALTH  — iS^  Crimiwal  Law,  26,  27 ;  Nuisance,  4, 5. 

BONA  FIDE  HOLDER. 

1.  When  protected.  Script  certificates,  by  which  it  was  certified  that,  after 
the  payment  of  certidn  instalments,  the  bearer  thereof  woald  be  entitled  to  be 
registered  as  the  holder  of  shares  in  a  banking  company,  were  issued  to  the 
plaintiCE,  and  by  him  deposited  with  a  stockbroker  for  the  purpose  of  paying 
the  instalments  remaining  due,  and  dealing  with  each  certificates  as  the  plain- 
tiff shonld  direct.  The  broker  in  fraud  of  the  plaintiff,  and  without  his  author- 
ity, deposited  the  scrip  with  the  defendants  as  security  for  an  amount  due  from 
him,  the  'broker,  to  the  defendants.  The  defendants  were  not  aware  of  the 
fraud.  It  was  proved  that  the  usage  among  bankers,  discountera,  money 
dealers,  and  on  the  Stock  Exchange,  had  been  for  many  years  to  treat  such 
scrip  certificates  as  negotiable  instruments  transferable  by  mere  delivery  : 

Held,  that  the  defendants  were  entitled  to  the  scrip  certificates  as  against  the 
plaintiff,  firet,  on  the  g^und  that  by  reason  of  the  usage  the  certificates  had 
become  negotiable  instruments  transferable  by  mere  delivery,  and,  secondly,  on 
the  ground  that  the  plaintiff,  by  depositing  with  his  broker  instruments  pur- 
porting to  be  transferable  by  delivery  to  a  bona  fide  holder  for  value,  was  estop- 
ped from  denying  that  they  were  so  transferable.  RumibaU  v.  Metropolitan 
Bank  (Q.  B.  Div.),  XX— 276.     See  notes.  Id.,  280. 

2. Scrip  issued  by  a  foreign  government  for  the  purpose  of  obtaining  a 

loan,  by  its  terms  entitling  the  bearer  to  an  interest  bearing  bond  on  payment 
of  all  the  instalments,  is  negotiable  and  the  title  passes  to  a  bona  fide  holder  for 
value,  although , fraudulently  diverted  by  the  person  from  whom  he  received 
it.  Goodwin  v.  Bobarts  (App.  Cas.),  XVI— 119 ;  afllrming  S.  C,  XII— 525  ; 
XIV-591. 

3. Though  since  the  repeal  of  the  usury  laws,  the  fact  of  taking  a  bill 

at  considerable  undervalue  is  not,  of  itself,  sufficient  to  affect  the  title  of  the 
holder,  it  is  an  important  element  in  considering  whether  the  man  who  gave 
the  undervalue  was  acting  bona  fide,  in  ignorance  and  error,  or  was  assisting  in 
committing  a  fraud,  and  avoided  making  inquiries  because  they  might  be  inju- 
rious to  him.    Jones  v.  Gordon  (App.  Cas.),  XX — 127. 

BONA  FIDE  PURCHASER. 

1.  When  protected.  The  plaintiffs  made  advances  to  D.  &  Sons  on  the 
security  of  certain  flour,  the  following  memorandum  being  signed  by  D.  &  Sons : 
"As  security  for  the  due  fulfilment  on  our  part  of  this  undertaking,  we  have 
warehoused  in  your  name  sundry  lots  of  flour,  and  in  consideration  of  your  deliv- 
ering to  us  or  our  order  said  flour  as  sold,  we  further  undertake  to  speciflcally 
pay  you  proceeds  of  all  sales  thereof  immediately  on  their  receipt."  The  flour 
was  warehoused  in  the  plaintifb'  name.  The  defendants  subsequently  made 
advances  to  D.  &  Sons  on  the  security  of  a  pledge  of  the  flonr,  in  ignorance  of 
the  prior  transaction  with  tl^e  plaintiffs ;  and  D.  &  Sons,  by  a  fraudulent  repie- 
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sentation  that  tliey  had  sold  the  flour  to  the  defendants,  procared  from  the 
pluntiffs  a  deliyexy  order  for  the  flonr,  which  they  gave  to  the  defendants. 
The  defendants,  in  parsaance  of  the  delivery  order,  obtained  possession « of  the 
flonr,  and,  the  advances  made  by  them  not  being  repaid,  sold  it.  The  plaintiffs 
sued  the  defendants  for  the  conversion  of  the  flour  : 

Held,  that  (assuming  that  the  plaintiffs  had  originally  a  special  property  in 
the  flour),  the  intention  of  the  plaintiffs  must  be  taken  to  have  been  to  revest 
the  whole  property  in  the  flour  in  D.  &  Sons,  in  order  that  they  might  transfer 
it  to  the  defendants  as  purchasers  ;  and  that,  though  the  plaintiffs  might  have 
revoked  the  delivery  order  as  being  procured  by  fraud,  aa  long  as  the  flour 
remained  in  the  hands  of  D.  A  Sons,  yet  when  the  property  in  the  flour  had 
been  transferred  by  D.  &  Sons  to  banajide  transferees  for  good  consideration, 
the  title  of  the  latter  was  indefeasible.  Babcock  v.  Lawsan  (Q.  B.  Div.),  XXVIII 
—831.     See  notes.  Id.  837. 

2. £[eld,  also,  that  of  two  innocent  parties,  one  of  which  must  suffer, 

the  plalntifb  having  enabled  D.  &  Sons  to  commit  the  fraud  on  the  defendants, 
must  suffer  the  consequences,  and  that,  consequently,  the  action  was  not 
maintainahle.     Id. 

3. A  mortgage  contained  a  power  of  sale  to  be  exercised  by  the  mort. 

gagee  after  default,  with  a  proviso  that  upon  any  sale  purporting  to  be  made  in 
pursuance  of  the  power,  the  purchaser  should  not  be  bound  to  inquire  whether 
default  had  been  made  in  payment  of  any  principal  or  interest,  or  as  to  the 
propriety  or  expediency  of  such  sale,  and  that,  notwithstanding  any  impropriety 
or  irregularity  in  any  such  sale,  the  same  should,  as  regarded  the  protection  of 
the  purchaser,  be  taken  to  be  within  the  power,  and  the  remedy  of  the  mort- 
gagor should  be  in  damages  only.  The  mortgagee  purported  to  exercise  the 
power  in  favor  of  a  purchaser  for  value.  In  a  suit  by  an  incumbrancer  of  the 
mortgagor  to  establish  his  priority  over  the  mortgagee,  it  was  alleged  that  if 
the  accounts  were  taken  it  would  show  that  the  security  was  satisfied  at  the 
time  of  the  sale : 

Held,  that  the  sale,  having  heen  made  to  Alxmafide  purchaser  without  notice, 
was  valid,  even  if  the  security  should  prove  to  have  been  satisfied.  Dicker  v. 
Angergtein  (Chan.  Div.),  XVIII— 706.    See  note,  Id.,  710. 

4. In  December,  1864,  B.,  who  was  in  possession  of  land  adjoining  the 

river  Thames,  under  an  agreement  for  a  lease  for  eighty  years,  gave  notice  to 
the  hoard  of  works  for  the  district  that  he  desired  to  divert  a  public  footway 
which  crossed  the  land,  and  that  he  proposed  to  substitute  a  better  footway,  and 
also  to  make  a  new  roadway  to  the  water-side  between  two  points  specified,  and 
throw  the  same  open  to  the  puhlic.  The  vestry  agreed  to  the  application,  sub- 
ject to  the  proposed  new  roadway  being  made  and  thrown  open  to  the  use  of  the 
public,  and  the  new  footway  being  properly  made.  In  April,  1865,  the  justices 
made  an  order  for  the  stopping  up  and  diversion  of  the  old  footway.  This  was 
done  hv  B.  and  he  also  constructed  the  new  road.  The  owners  of  the  fee,  how- 
ewer,  did  not  give  their  assent,  and  there  was,  in  the  opinion  of  the  court,  no 
sufficient  evidence  of  any  actual  dedication  of  the  way  to  the  public.  In  May, 
1866,  a  lease  of  the  land  to  6.  was  executed,  in  which  it  was  described  as  **  All 
that  piece  of  land,  &c. ,  as  the  same  are  more  particularly  delineated  and  described 
on  the  plan  drawn  in  the  margin  hereof,"  and  the  habendum  was  made  "  subject 
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to  the  existing  rights  of  waj  over  the  said  land."  In  tlie  plan  the  new  road  was 
shown,  but  was  marked  "  Private  road."  There  were  other  rights  of  way  over 
the  land.  In  June,  1866,  B.  assigned  the  lease  for  value  to  the  B.  Company, 
and  there  was  nothing  to  show  that  they  had  any  notice  of  B.'s  agreement  or  of 
the  existence  of  a  right  of  way  over  the  road,  other  than  such  notice  as  was 
given  by  the  lease  itself,  there  being,  in  the  opinion  of  the  court  on  the  evidence, 
nothing,  in  the  appearence  of  the  road  or  in  the  extent  of  its  user  bj  the  public, 
to  convey  to  a  person  inspecting  the  property  any  notice  that  there  was  a  public 
right  of  way.  After  other  assignments  the  lease  became  vested  in  W.,  to  whom 
the  defendants  were  tenants.  In  the  sale  plan,  by  reference  to  which  W.  par- 
chased,  the  road  was  marked  "  private  road,"  but  appeared  to  terminate  at  the 
Thames  at  a  point  marked  "  Ferry  from  Black  wall  Stairs."  The  defendants 
stopped  up  the  road.  An  information  was  filed  by  the  Attorney- General,  at  the 
relation  of  the  vestry  of  the  parish,  to  restrain  the  defendants  during  the 
remainder  of  their  term  from  obstructing  the  road.  The  defendants,  by  their 
answer,  alleged  that  W.  was  a  purchaser  for  value  without  notice  of  the  agree- 
ment between  B.  and  the  vestry  : 

JSMt  by  Fry,  J.,  that  there  was  a  valid  contract  between  B.  and  the  vestry 
for  a  license  to  the  public  to  use  the  new  road  during  his  term,  which  the  vestry 
could  have  enforced  against  B.,  and  that  probably  W.  ought  to  be  held  to  have 
purchased  with  notice  of  it ;  but  that,  looking  at  the  lease  and  the  plan  together, 
no  notice  of  the  existence  of  a  right  of  way  over  the  new  road  was  given  to  the 
B.  Company,  and  that,  as  they  had  no  other  notice  of  its  existence,  they  were 
purchasers  of  the  lease  for  value  without  notice  of  the  right  of  way,  and  there- 
fore entitled  to  hold  the  property  free  from  it,  and  that  the  defendants,  as 
claiming  through  them,  stood  in  the  same  position,  even  if  any  of  the  interven- 
ing assignees  had  acquired  the  lease  with  notice  of  the  right  of  way  ;  and  that 
the  information  must  therefore  be  dismissed.  Attorney- General  v.  BipTioephated 
Ouano  Co.  (Chan.  Div.),  XXVII--568. 

6. Hidd,  on  appeal,  that,  as  the  defendants  had  not  by  their  answer 

alleged  that  the  6.  Company  had  no  notice  of  the  right  of  way,  they  could  not 
avail  themselves  of  the  defence  that  the  B.  Company  were  purchasers  for  value 
without  notice  ;  but  that  the  defence  that  W.  was  a  purchaser  without  notice 
was  sustained,  there  not  being  enough  on  the  sale  plans  to  affect  him  with 
notice  that  there  was  a  public  right  of  way  ;  and  that,  therefore,  assuming  the 
existence  of  an  agreement  which  could  have  been  enforced  against  B.,  it  could 
not  be  enforced  against  the  defendants.    Id. 

6. Abonaflde  purchaser  of  a  moiety  of  a  vessel,  for  value  without  notice 

of  any  fraud,  by  bill  of  sale  duly  executed  and  registered,  from  one  who  held  a 
duly  registered  bill  of  sale  thereof  from  the  former  sole  owner,  obtains  a  good 
title  as  against  such  former  owner,  although  the  bill  of  sale  to  his  vendor  was 
fraudulently  made  and  registered.     The  Horloek  (Prob.  Div.),  XXI— 626. 
See  Bakkruftct,  22  ;  Chattbl.Mortoaob,  48,  49. 

BONDS. 

1.    Oondltion  that  all  become  due  on  failure  to  pay  instalment.     The 

plaintiffs  lent  money  to  S.  upon  his  bond,  under  which  the  principal  was  to  be 
piud  in  five  years  by  instalments,  in  case  the  debtor  should  so  long  live,  the 
instalments  being  calculated  so  as  to  cover  the  principal  of  the  loan,  interest 
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tlierpon,  tho  expenses  of  negotiating  it,  and  a  margin  representing  a  preminm 
for  the  insurance  of  the  debtor's  life.  The  condition  of  the  bond  made  it  void  ; 
first,  if  the  instalments  were  regularly  paid  till  the  expiration  of  the  five  years, 
or  till  the  death  of  the  debtor,  whichever  should  first  happen  ;  secondly,  if  all 
the  instalments  which  would  have  become  payable  at  the  expiration  of  the  five 
years,  if  the  debtor  lived  so  long,  were  at  any  time  paid  up,  the  balance  of 
instalments  being  at  once  payable  on  the  failure  of  any  single  instalment. 

The  defendant  as  surety  executed  the  bond,  and  default  having  been  made  in 
payment  of  one  instalment,  the  plalntifEs  brought  an  action  claiming  the  entire 
balance  of  unpaid  instalments  : 

JSMy  that  the  amount  claimed  was  not  a  penalty  and  could  be  recovered. 
Protector  Loctn,  Go.  v.  GWtw  (Q.  B.  Div.),  XXIX— 472 ;  reversing  S.  C,  Id.,  206. 
Bee  notes.  Id.,  210. 

2.  Oonditioiis  as  to  interest.  A  loan  was  secured  by  the  issue  of  bonds 
bearing  coupons  for  twenty  half-yearly  payments  of  interest,  on  the  1st  of  June 
and  Ist  of  December,  such  bonds  to  be  redeemable  by  half-yearly  drawings  of 
at  least  5  per  cent,  on  the  total  amount  of  the  loan.  A  deed  was  executed,  by 
which  the  borrowers  granted  certain  foreign  railways  to  trustees,  and  cove- 
nanted with  them  to  remit  half-yearly  sums  sufiQcient  to  pay  the  amount  of 
inteiest  and  moneys  required  for  redemption.  On  each  1st  of  December  and  1st 
of  June  the  moneys  so  to  be  remitted  were  to  be  applied  in  payment  of  the  prin- 
cipal sums  secured  by  such  of  the  bonds  as  should  have  been  drawn  on  the  pre- 
ceding Ist  of  November  and  1st  of  May,  as  the  case  might  be,  and  of  the 
interest  on  such  of  the  bonds  as  should  be  outstanding  and  bearing  interest 
which  would  become  payable  on  such  1st  of  December  or  1st  of  June,  but  it  was 
declared  that  no  interest  should  be  payable  on  any  drawn  bond  after  the  day 
fixed  for  its  redemption.  In  case  of  default  in  the  remittances,  the  truj^tees 
were  to  enter  into  possession  of  the  railways,  and  apply  the  net  profits  (1)  in 
payment  of  all  arrears  of  interest  due  on  such  of  the  bonds  as  should  be  out- 
standing and  bearing  interest ;  (2)  in  redemption  of  such  an  amount  of  bonds 
as  ought  to  have  been  redeemed  on  any  previous  1st  of  June  or  1st  of  December, 
but  might  not  have  been  redeemed  through  failure  of  the  borrower  to  remit 
funds,  and  .lastly,  in  payment  of  the  future  interest  on  the  bonds  and  the 
redemption  of  the  same  in  any  future  half-year  ;  and  after  full  payment  and 
satisfaction  of  all  the  principal  moneys  and  interest  secured  by  the  bonds,  the 
trustees  were  to  hold  the  surplus  in  trust  for  the  borrowers.  Default  was  made 
in  the  remittances,  the  trustees  took  possession,  and  in  November,  1876,  had  a 
fund  in  hand  out  of  which  they  proposed  to  pay  interest  on  the  undrawn  bonds 
only.  Bonds  to  the  amount  of  10  per  cent,  on  the  whole  loanliad  been  drawn  in 
November,  1875,  and  May,  1876,  but  had  not  been  paid  through  want  of  funds  : 

Hdd,  by  the  Master  of  the  Bolls,  that  no  interest  was  payable  on  any  bond 
drawn  for  payment  after  the  day  fixed  for  its  redemption,  and  that  the  trustees 
therefore  could  not  ba  restrained  from  applying  the  moneys  in  their  hands  in 
payment  of  interest  on  the  undrawn  bonds,  making  no  provision  for  interest  on 
drawn  bonds  which  remained  unpaid  through  want  of  funds.  OordiUo  v.  Wegue- 
Hn  (Chan.  Div.),  XXII— 90. 

3. JSield,  on  appeal,  that  drawn  bonds   which  remained  unredeemed 

through  failure  of  the  borrower  to  provide  funds,  could  only  be  redeemed  by 
payment  of  the  principal  with  interest  up  to  the  time  of  payment.     Id. 
Vol.  II.  5 
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4.  Held,  by  James,  L.J.,  and  Amphlett,  J. A.,  tbat  the  fands  were- to  be 

applied  in  the  first  place  in  payment  of  interest  pari  poMu  on  andrawn  bonds, 
and  on  drawn  bonds  which  remained  nnpaid  through  the  failure  of  the  borrow- 
ers to  provide  funds  ;  dissentiente  Brett.  J. A.,  who  was  of  opinion  that  the 
payment  of  interest  on  undrawn  bonds  had  priority  over  the  payments  in 
redemption  of  drawn  bonds.     Id. 

6.  Payable  pari  passu.  Where  valid  bonds  are  issued  by  a  corporation, 
secured  by  a  mortgage,  and  the  company  is  afterward  wound  up,  the  bonds  are 
all  to  be  paid  pari  passu.  Matter  ofBegent*s  Canal  Ironworks  Go.  (Chan.  IMv.), 
XVII— 784. 

See  MoRTOAOB,  9. 

BOTTOMRY  — /8fe«  Ships,  etc.,  1. 

BOUNDARIES  —  5<J€  Equttt,  1.  2. 

BREACH  OF  PROMISE  —  See  Infant,  6,  7. 

BRIBERY  — i&je  Elections,  2. 

BROKER. 

1.  Oommissions,  right  to.  The  defendant,  being  in  want  of  additional  cap- 
ital in  his  business,  on  the  10th  of  June,  1878,  wrote  to  the  plaintiffs  (account- 
ants in  London  with  whom  he  had  been  in  correspondence  on  the  subject)  as 
follows  :  "  The  premises  of  the  B.  works  in  this  town  are  my  property  solely, 
but  the  business  of  it  is  carried  on  by  myself  and  my  partner.  In  case  of  your 
introducing  a  purchaser  of  all  the  premises,  or  part  of  them,  of  whom  I  shall 
approve,  or  in  case  of  your  introducing  capital  which  I  should  accept,  I  could 
pay  you  a  commission  of  5  per  cent,  on  the  amount  in  either  case,  provided  no 
one  Mse  is  entitled  to  a  commission  in  respect  of  the  same  introduction."  The 
plaintiffs  succeeded  in  introducing  one  W.  to  the  defendant,  who  advanced  him 
by  way  of  loan  a  sum  of  £10,000,  upon  which  the  plaintiffs  received  the  agreed 
commission.  Some  few  months  afterwards  the  defendant  and  W.  entered  into 
an  agreement  for  a  partnership,  on  which  occasion  W.  made  a  further  advance 
of  £4,000  by  way  capital  to  the  concern.  The  plaintiffs  claimed  commission 
upon  this  further  advance ;  and,  in  on  action  brought  to  enforce  their  claim, 
they  admitted  that  the  advance  of  the  £4,000  was  not  contemplated  at  the  time 
of  the  advance  of  the  £10,000,  but  that  the  £4,000  was  advanced  solely  in 
consequence  of  the  negotiation  for  the  partnership  between  the  defendant 
and  W.: 

EM,  that  the  plaintiffs  were  not  entitled  to  commission  on  this  second 
advance.     Tribe  v.  Taylor  (Com.  PI.  Div.),  XVII— 389. 

2.  laien  of.  A  broker  who  buys  without  disclosing  agency,  is  surety  as 
between  self  and  principal,  and  may  hold  goods  for  vendor's  lien.  Imperial 
Bank  v.  L<mdon  and  St.  K.  Docks  Co.  (Chan.  Div.),  XXII— 24. 

Bee  Custom,  8 ;  Factor,  1 ;  Principal  and  Agent,  4,  9, 15,  19;  Sbt-ofp,  2. 

BUILDINGS. 

1.  Dangerous,  liability  for  expense  of  taking  down.    A  structure  within 

the  metropolis  having  been  surveyed  by  the  Board  of  Works  under  18  &  19 

Vict.  c.  122,  ss.  69,  78,  an  order  was  made  by  a  magistrate  for  the  owner  to  take 

down  or  otherwise  secure  the  party  walls.     Upon  his  default  the  board  them- 
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selves  executed  the  works  and  took  out  a  summons  against  the  owner  for  the 
expenses  incurred : 

Held,  first,  that  upon  the  hearing  of  such  summons  the  owner  could  not 
object  to  bis  being  made  liable  for  expenses  actually  incurred,  by  merely  show. 
iDg  that  they  included  items  which  were  in  excess  of  the  market  price  of  labor 
and  materials  at  the  date  of  the  execution  of  the  works.  Secondly,  that  he 
could  not  require  that  the  other  owners  of  the  party  walls  should  be  summoned 
in  order  that  the  expenses  might  be  distributed  among  them,  DebenJiam  v. 
Metropoliian  Board  of  Works  (Q.  B.  Div.),  XXIX-^14. 

See  CovBNAirrs,  8-10.  14,  15;   Easement,  1-14;   Eminent  Domain,  1-4; 

Municipal  Ck)RFORATiONS,  2-5,  10. 

BUILDING  SOCIETY. 

1.  Rights  of  membera.  A  permanent  benefit  building  society,  comprising 
"  unadvanced  "  or  investing  members,  and  "  advanced  "  or  borrowing  members, 
lent  to  the  advanced  members  at  a  premium  the  sums  to  which  their  shares 
would  amount  when  fully  paid*  up,  taking  from  each  of  them  a  mortgage  of 
freehold,  copyhold,  or  leasehold  property,  to  secure  the  sums  advanced  and  the 
premiums,  with  interest  thereon  respectively.  By  his  mortgage  deed  each 
advanced  member  covenanted  to  pay  to  the  society,  at  the  times  and  in  the 
manner  prescribed  by  its  rules  ''  for  the  time  being,"  the  sums  payable  periodi- 
cally, by  way  of  subscription  or  otherwise,  in  respect  of  his  shares  until 
(Ist,)  the  shares  with  interest  on  the  amount  thereof  in  advance  should  be  real- 
ized and  until  (2d,)  the  premium  and  interest  thereon  should  be  paid,  and  that 
in  the  meantime  (except  when  varied  by  those  presents)  all  the  rules  "for  the 
time  being "  of  the  society  should  in  respect  of  the  said  shares  be  observed  by 
the  member.  The  proviso  for  redemption  took  effect  in  each  case  **  if  the  said 
shares  and  premium  and  interest  thereon  respectively  should  be  duly  realized 
and  paid  according  to  the  covenant." 

S.,  in  the  year  1866,  obtained,  for  a  premium  of  £180  10«.,  an  advance  of 
£600,  in  twenty- four  shares  of  the  society  of  £25  each,  and  executed  a  mortgage 
in  this  form.  The  society  afterwards,  in  1873,  passed  new  rules,  one  of  which 
provided  that  advanced  members  should,  before  redeeming  their  securities,  pay 
an  additional  sum  as  a  contribution  towards  certain  losses  sustained  by  the 
society,  and  another  of  which  (Rule  I)  provided  that,  so  far  as  the  rules  of  law 
and  equity  would  permit,  the  rules  then  passed  should  apply  to  all  the  mem- 
bers as  well  present  as  future,  and  to  all  its  transactions  as  well  past  as 
future : 

ffeld,  that  S.  and  the  other  members  who  were  advanced  before  the  passing 
of  the  new  rules  were,  notwithstanding  the  reference  in  their  covenants  to  the 
"  rules  for  the  time  being,"  entitled  to  redeem  their  securities  on  payment  only 
of  those  sums  which  they  were  liable  to  pay  according  to  the  rules  in  existence 
at  the  date  of  their  respective  contracts.  Norwich  arid  Norfolk  P.  B.  8o.,  Mat- 
ter of.    Smith's  Case  (Chan .  Div. ),  XVI— 609. 

2. Held,  also,  that  Rule  1  excluded  from  the  operation  of  the  new  rules 

those  members  whose  contracts  would  be  substantially  varied  by  them.    Id. 

3.  Rule  as  to  arbitratioii  of  disputes.  The  defendants  were  trustees  of  a 
benefit  building  society,  enrolled  pursuant  to  6  &  7  Wm.  4,  c.  82,  and  the  state- 
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ment  of  claim  alleged  that  the  plaintiff  became  a  member  of  tlie  society,  and 
was  the  holder  of  first-class  shares,  and  during  his  membership  paid  his  sub- 
scriptions,  that  bj  a  rule  of  the  society  any  member  holding  first-class  shares, 
desiring  to  withdraw  from  the  society,  should,  after  giving  three  months'  notice, 
receive  back  the  whole  amount  paid  by  him  for  subscriptions  ;  that  the  plain- 
tiff gave  the  requisite  notice  of  withdrawal,  and  there  then  became  due  to  him 
from  the  society  the  sum  of  £85  Ss.  6d.,  which  the  plaintiff  was  entitled  to  be 
paid  according  to  the  rule  : 

Held,  upon  demurrer,  that  the  statement  of  claim  was  bad  ;  for  it  alleged  a 
dispute  between  a  building  society  and  a  member  thereof^  and  a  rule  must  be 
assumed  to  exist  referring  disputes  of  that  kind  to  arbitration  or  justices,  pur- 
suant to  10  Geo.  4,  c.  56,  s.  27  (incorporated  by  6  &  7  Wm.  4,  c.  82,  s.  4),  and  the 
mere  notice  of  withdrawal  given  and  assented  to  would  not  prevent  the  appli- 
oation  of  the  role.    Suckle  v.  Wilton  (C.  PI.  Div.),  XXI--840. 

BURIAL. 

1.  Szpenses,  where  bodies  oast  ashore.  By  48  Geo.  8,  c.  75,  s.  1,  the  over- 
seers of  parishes  throughout  England  in  which  any  dead  human  bodies  shall  be 
found  thrown  in  or  cast  on  shore  from  the  sea,  by  wreck  or  otherwise,  are 
required  to  cause  such  bodies  to  be  buried,  and  by  s.  6,  the  overseers  are  to  be 
reimbursed  such  expenses  by  the  county  treasurer. 

A  steamship  was  sunk  by  collision  in  the  river  Thames,  near  Woolwich,  at  a 
place  below  low  water  mark,  and  a  number  of  persons  on  board  were  drowned. 
Some  of  the  bodies  were  found  ashore  within  the  boundaries  of  Woolwich  in 
Kent,  and  were  buried  by  the  overseers.  The  river  Thames,  at  Woolwich  and 
at  the  places  where  the  bodies  were  found  ashore,  is  a  navigable  tidal  river 
where  great  ships  go  : 

JBM,  that  the  county  treasurer  could  not  be  made  liable  for  the  expenses 
incurred  by  the  overseers,  for  the  bodies  were  not  cast  on  shore  **  from  the  sea  " 
within  the  meaning  of  the  act.  Overseers  of  Woohoich  v.  Robertson  (Q.  B.  Div.), 
XXIX— 762. 

See  Cbdonal  Law,  16. 

BURIAL  GROUND. 

1.  Approprlatton  of  for  public  nse.  On  an  application  for  a  faculty  to 
sanction  the  appropriation  of  a  portion  of  a  churchyard,  which  had  been  closed 
for  burials  under  an  Order  in  Council,  for  the  purpose  of  a  public  garden,  the 
court  authorized  the  construction  of  footpaths  in  such  portion  of  the  church- 
yard for  the  convenience  of  the  parishioners,  and  the  erection  of  gates  to  pve 
them  access  to  it.  Matter  of  8t.  Gewge  in  ike  Eaet  (Prob.  Div.),  Xym-^22. 
See  notes.  Id.,  427. 

2.  Orant  of  space,  descent  o£  A  burial  board  may,  under  the  Burial  Acts 
(15  &  16  Vict.  c.  85,  and  16  &  17  Vict.  o.  184),  grant  a  grave  space  to  the  .grantee 
and  his  heirs,  and  the  title  to  the  burial  rights  under  such  grant  will  descend 
to  the  heirs  of  the  grantee,  and  will  not  be  vested  in  all  members  of  the  family 
of  the  grantee.  Matthews  v.  Jeffrey  (Q.  B.  Div.),  XXIX— 624.  See  notes.  Id., 
62a 

BY-LAWS— i8fe«  Municipal  CtoitPORATiONB,  10, 11 ;  Railways,  ft-lO, 

CARGO  —  See  Chabtkrpartt,  1,  etc, 
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1.  UabUity  for  baggage.  A  railwaj  company  are  not  insurers  in  respect 
of  luggage  placed  at  a  passenger's  request  in  the  same  compartment  in  which 
he  intends  to  travel ;  and  thej  will  not  be  liable  to  compensate  him  if  luggage 
BO  placed  is  lost  or  stolen  without  any  negligence  on  their  part.  Bergheim  v. 
Qreai  Eastern  Ry.  Go.  (Com.  PL  Div.),  XXX— 117.     See  notes,  Id.,  123. 

2. Luggage  carried  for  a  passenger  without  extra  charge  is  within  s.  7 

of  the  Railway  and  Canal  Traffic  Act,  ISt'S^  which  enacts  that  a  railway  company 
''shall  be  liable  for  the  loss  of  or  injury  to  any  horse,  cattle,  or  other  animals, 
or  to  any  articles,  goods,  or  things,  in  the  receiving,  forwarding,  or  delivering 
thereof,  occasioned  by  the  neglect  of  such  company  or  its  servants,  notwith- 
standing any  notice  or  condition  made  and  given  by  such  company  in  anywise 
limiting  such  liability;"  and  the  provisions  of  that  section  are  extended,  by  s.  16 
of  the  Regulation  of  Railways  Act,  1868,  to  the  traffic  on  board  steamers  belong- 
ing to  or  used  by  railway  companies  authorized  to  have  and  use  them.  Cohen 
V.  South  Bcutern  By.  Co,  (Chan.  Div.),  XX— 525. 

3. Plaintiff  was  an  English  subject,  and  defendants  were  an  English 

railway  company  subject  to  the  English  statutes  as  to  railways,  and  authorized 
to  have  and  work  steamers  between  Boulogne  and  Folkestone.  Plaintiff  took  a 
ticket  at  an  office  of  the  defendants  in  Boulogne,  for  a  through  journey  from 
Boulogne  to  London,  by  defendants'  steamer  to  Folkestone,  and  thence  by  their 
railway  to  London.  On  the  ticket  was :  "  Each  passenger  is  allowed  120  lbs.  of 
liiggBgo  ^ree  of  charge."  "The  company  is  in  no  case  responsible  for  luggage 
of  the  passenger  travelling  by  this  through  ticket  of  greater  value  than  £6." 
Plaintiff  had  a  box  with  her,  which  was  given  in  charge  of  defendants'  servants, 
and  in  transferring  it  from  the  boat  to  the  train  it  fell  into  the  sea,  owing  to 
the  negligence  of  defendants'  servants,  and  the  contents  were  damaged  to  the  '' 
amount  of  £73 : 

HM,  that,  assuming  the  contract  to  be  governed  by  English  law,  the  condi- 
tion on  the  ticket  was  void  by  reason  of  the  above  sections,  and  defendants  were 
liable  for  the  loss.    Id. 

4.  Liability  for  injury  to  goods.  A  carrier  is  not  deprived  of  the  protec- 
tion afforded  by  the  Carriers  Act  (11  Geo.  4  &  1  Wm.  4,  c.  68),  s.  1,  by  the  fact 
that  the  loss  of  or  injury  to  goods  happens  after  they  have  been  negligently 
taken  by  him  beyond  their  point  of  destination.  Morritt  v.  North  Eastern  By. 
Co.  (Q.  B.  Div.),  XVI— 868. 

6. The  plaintiff  took  a  ticket  from  Tork  to  Darlington  by  the  defend- 
ants' railway.  Before  starting  on  the  journey  he  handed  two  water-colored 
drawings  (which  were  tied  together  face  to  face,  so  that  it  could  be  seen  that 
they  were  pictures  of  some  kind)  to  the  guard,  asked  him  to  take  care  of  them, 
and  saw  them  labelled  for  Darling^n.  The  pictures  were  above  the  value  of 
£10 ;  but  the  plaintiff  made  no  declaration  of  the  value.  When  the  train  arrived 
at  Darlington  he  got  out,  took  a  fresh  ticket  for  Barnard  Castle,  and  told  the 
porter  to  see  that  the  drawings  were  taken  out  and  put  in  the  train  by  which  he 
was  starting.  The  drawings  however  were  not  taken  out,  but  were  carried  on 
to  Durham,  and  when  they  were  recovered  by  the  plaintiff  had  sustained  con- 
siderable injury : 

Held,  that  the  plaintiff  was  not  entitled  to  recover  for  the  damage  to  the 
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drawings.  By  Blackburn  and  Field,  JJ. ,  on  the  ground  that  the  defendants 
were  protected  by  the  Carriers  Act,  which  applied  to  the  case  of  goods  negli- 
gently carried  beyond  the  point  of  destination.  By  Quain,  J.,  on  the  ground 
that  the  Carriers  Act  did  not  apply  to  the  case,  and  that  the  company  must  be 
considered  as  bailees  of  the  pictures  beyond  Darlington,  but  that  there  was  no 
evidence  of  negligence  to  make  them  liable.     Id.  ' 

6. Held,  by  the  Court  of  Appeal,  affirming  the  judgment  of  the  Queen's 

Bench  Division,  that  the  construction  put  by  Blackburn  and  Field,  JJ.,  on  the 
Carriers  Act  was  correct.    Id. 

7.  Liability  for  injury  to  animal  carried.  The  defendant,  a  common  car- 
rier by  sea  from  London  to  Aberdeen,  received  from  the  plaintiff  a  mare  to  be 
Cfurried  to  Aberdeen  for  hire.  In  the  course  of  the  voyage  the  ship  encountered 
rough  weather,  and  the  mare  received  such  injuries  that  she  died.  The  jury 
found  that  the  injuries  were  caused  partly  by  more  than  ordinary  bad  weather, 
and  partly  by  the  conduct  of  the  mare  herself  by  reason  of  fright  and  conse- 
quent struggling,  without  any  negligence  of  the  defendant's  servants  : 

Held,  that  the  defendant  was  not  liable  for  the  death  of  the  mare.  Nugent 
V.  Smith  (Com.  PI.  Div.),  XVII— 330  ;  reversing  S.  C,  XV— 303. 

8. The  carrier  does  not  insure  against  the  irresistible  act  of  nature,  nor 

against  defects  in  the  thing  carried  itself ;  and  if  he  can  show  that  either  the 
act  of  nature  or  the  defect  of  the  thing  itself,  or  both  taken  together,  formed 
the  sole,  direct  and  irresistible  cause  of  the  loss,  he  is  discharged.  In  order  to 
show  that  the  cause  of  the  loss  was  irresistible  it  is  not  necessary  to  prove  that 
it  was  absolutely  impossible  for  the  carrier  to  prevent  it,  but  it  is  sufficient  to 
prove  that  by  no  reasonable  precaution  under  the  circumstances  could  it  have 
been  prevented.     Id. 

9.  A  shipowner,  who  is  not  a  common  carrier,  is  not  subject  to  the  lia- 
bility of  a  common  carrier — i.e.,  does  not  insure  the  goods  bailed  to  him  for 
carriage.    Id. 

10.  Ijiability  for  misdeliTery.  Goods  having  been  shipped  for  London 
consigned  to  C.  &  Co.,  the  captain  signed  a  set  of  three  bills  of  lading,  marked 
"first,"  "second,"  and  "third,"  respectively  making  the  goods  deliverable  "to 
C.  &  Co.  or  their  assigns,  freight  payable  in  London,  the  one  of  the  bills  being 
accomplished,  the  rest  to  stand  void."  During  the  voyage  C.  &  Co.  indorsed 
the  bill  of  lading  marked  "  first "  to  the  plaintiffs  for  valuable  consideration. 
Upon  the  arrival  of  the  ship  at  Ix>ndon,  C.  &  Co.  entered  the  goods  consigned 
to  them,  and  they  were  landed  and  placed  in  the  custody  of  the  defendants  in 
their  warehouses ;  the  captain  lodging  with  the  defendants  notice  under  the 
Merchant  Shipping  Act,  1862,  to  detain  the  cargo  until  the  freight  should  be 
paid.  C.  &  Co.  then  produced  to  and  lodged  with  the  defendants  the  "second  *' 
of  the  bills  of  lading.  The  defendants  accordingly  entered  C.  &  Co.  in  their 
books  as  enterers,  importers,  and  proprietors  of  the  goods  and,  the  stop  for 
freight  being  afterwards  removed,  they  delivered  the  goods  to  various  persons 
upon  delivery  orders  signed  by  C.  &  Co. : 

ffM,  that  the  defendants  had  not  been  guilty  of  a  conversion,  and  that  no 
action  could  be  maintained  against  them  by  the  plaintiffs.  Olyn  v.  £kut  A 
W.  India  Dock  Co.  (Q.  B.  Div.),  XXIX— 671 ;  reversing  S.  C. ,  Id. ,  211.  See  notes. 
Id.,  700. 
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11.  Iiiability  for  negligent  stowage.  Carriers  are  liable  for  negligently 
stowing  property  so  that  it  was  injured  by  other  property, —  as  sugar  by  oxide  of 
ainc.    Hayn  v.  CuUiford  (Com.  PI.  Div.),  XXX— 483;  affirming  S.  C,  Id.,  250. 

12.  Liability  for  goods  stolen.  To  an  action  for  the  loss  of  pictures  deliv- 
ered by  plaintiff  to  be  carried  by  defendants,  a  railway  company,  defendants 
pleaded  the  Carriers  Act  (1  Wui.  4,  c.  68),  and  plaintiff  replied  that  the  loss 
arose  from  the  felonious  acts  of  defendants'  servants. 

The  pictures  were  loaded  in  a  van  in  the  defendants'  yard  ready  to  be  sent  to 
their  destination,  when  a  man  represented  himself  to  be  C,  a  driver  in  the  em- 
ploy of  M.,  who  carried  for  defendants,  and  defendants'  delivery  clerk  gave  the 
man  a  pass  which  enabled  him  to  drive  the  van  out  of  the  yard,  and  so  to  steal 
the  pictures.  There  was  a  man  named  C.  in  M.'s  employ,  but  he  was  not  the 
guilty  person.     The  court  having  power  to  draw  inferences  of  fact : 

Held,  that  the  defendants  were  not  estopped  from  denying  that  the  thief  was 
their  servant  and  could  not  be  held  liable  for  his  acts.  Way  v.  Oreat  Eastern 
By.  Co.  (Q.  B.  Div.),  XVIII— 126.     See  notes,  Id.,  129. 

13.  LimiUtion  of  liability.  The  Traffic  on  Railways  and  Canals  Act,  1854 
(17  &  18  Vict.  c.  81),  applied  to  the  whole  traffic  upon  railways,  and  not  merely 
to  their  passenger  traffic,  but  only  applied  to  traffic  on  railways  or  canals.  Doo- 
Ian  V.  Midland  By.  Co.  (App.  Cas.),  XXI— 48.    See  notes,  Id.,  67. 

14. The  Railways  Clauses  Act,  1868  (26  &  27  Vict.  c.  02),  s.  81,  extends 

the  act  of  1854  to  steam  vessels,  and  the  traffic  carried  on  thereby,  which  vesr 
sels  railway  companies  own  or  work.    Id. 

16. The  Railways  Regulation  Act,  1871  (34  &  85  Vict.  c.  119),  s.  12, 

applies  to  cases  where  a  railway  company,  under  a  contract  to  carry  persons, 
animals,  or  goods  by  sea,  procures  the  same  to  be  carried  in  a  vessel  not  belong-  ^ 
ing  to  the  company  nor  worked  by  the  company,  and  the  company  becomes  lia- 
ble for  damage  in  like  manner  as  if  the  vessel  had  belonged  to  the  railway 
company.     Id. 

16. The  7th  section  of  the  act  of  1854  did  not  allow  of  the  limitation  of 

the  liabilities  of  railway  companies,  except  by  such  **  conditions  "  as  should  be 
held  by  a  court  or  judge  to  be  just  and  reasonable,  and  be  embodied  in  a  special 
contract,  which  should  be  signed  by  the  owner  of  the  goods.     Id. 

17. The  word  **  servants  "  in  the  Railway  and  Canal  Traffic  Act,  1854, 

8.  7,  means  not  merely  servants,  properly  so  called,  but  also  the  agents  (not 
strictly  servants),  employed  by  railway  companies  to  do  for  them  work  which 
they  are  under  a  contract  with  others  to  perform.     Id. 

18.  A  railway  company  made  contracts  to  carry  animals  from  a  port  of 

Ireland  to  a  town  in  England,  on  '*  through  "  tickets.  The  paper  or  ticket  con- 
tained, in  substance,  the  following  condition  :  **  that  with  respect  to  any  animals, 
&c.,  booked  through,  by  them  or  their  agents,  for  conveyance  partly  by  railway 
and  partly  by  sea,  or  partly  by  canal  and  partly  by  sea,  such  animals,  &c. ,  will 
only  be  so  conveyed  on  the  condition  that  the  company  shall  be  exempt  from 
any  liability  for  any  loss  or  damages  which  may  arise  during  the  carriage  of  such 
animals,  &c. ,  by  sea,  from  the  act  of  God,  &c. ,  accidents  from  machinery,  Ac. ,  and 
all  and  every  other  damages  and  accidents  of  the  seas,  rivers  and  navigation  of 
whatever  nature  and  kind  soever,  in  the  same  manner  as  if  the  company  had 
signed  and  delivered  to  the  consignor  a  bill  of  lading  containing  such  condition. 
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Nor  will  the  company  be  responsible  for  loss'  of,  or  damage  to,  animals,  &c. , 
arising  from  damages  or  accidents  of  the  sea,  or  of  steam  navigation,  the  act  of 
God,  &c.,  jettison,  barratry,  collision,  improper,  careless,  or  uuskilfal  naviga- 
tion, accidents  connected  with  machinery  or  boilers,  or  any  default  or  negligence 
of  the  master  or  any  of  the  officers  or  crews  of  the  company's  vessels  :  " 

HeUd,  that  the  words  "  master  and  crew  of  the  company's  vessels,"  in  this 
condition  applied  to  all  such  vessels  as  the  company  should  employ,  and  not 
merely  to  vessels  owned  or  worked  by  the  company  itself ;  and  that  the  condi- 
tion was  unreasonable  and  void.     Id. 

19.  If  a  railway  company  is  guilty  of  an  illegality  by  working  steam- 
boats, not  being  authorized  by  law  to  work  them,  it  cannot  set  up  such  illegal- 
ity as  an  answer  to  a  claim  for  damages  arising  out  of  the  working  of  such 
steamboats.    Id. 

20.  The  plaintiff,  under  a  contract  in  writing  signed  by  his  agent,  deliv- 
ered to  the  defendants  certain  cheeses  to  be  carried  from  L.  to  S.  at  "  owner's 
risk."  As  the  plaintifiE  knew  the  defendants  had  two  rates  of  carriage  ;  a 
higher  rate,  when  they  took  the  ordinary  liability  of  carriers,  and  a  lower,  when 
they  were  relieved  of  all  liability,  except  that  arising  from  the  wilful  miscon- 
duct of  their  servants.  In  using  the  words  **  owner's  risk  "  the  plaintiff  intended 
that  the  cheeses  should  be  carried  at  the  lower  rate,  and  subject  to  the  condi- 
tions restricting  the  defendants'  liability.  The  defendants'  servants  packed  the 
cheeses  in  such  a  manner  that  during  their  transit  upon  the  defendants'  railway 
they  were  damaged,  but  the  defendants'  servants  did  not  know  that  damage 
would  result  from  the  mode  in  which  the  cheeses  were  packed : 

HMt  that,  as  the  defendants  carried  at  alternative  rates,  the  condition  except- 
ing them  from  liability  when  carrying  at  the  lower  rate  was  just  and  reasona- 
ble ;  and  that  the  injury  to  the  cheeses  had  not  arisen  from  the  wilful  misconduct 
of  their  servants.  Lewis  v.  Great  WeHem  By.  Co,  (Q.  B.  Div.).  XXVIII— 173. 
See  notes,  Id.,  191. 

21. On  the  deposit  of  articles  at  the  cloak  room  at  a  railway  station,  a 

chaige  is  made  of  2d.  for  each,  and  the  depositor  receives  a  ticket,  on  the  face 
of  which  are  printed  the  times  of  opening  and  closing  the  cloak  room  and  the 
words  "  See  back,"  and  on  the  back  there  is  a  notice  that  the  company  will  not 
be  responsible  for  any  package  exceeding  £10.  A  placard  upon  which  la  printed 
in  legible  characters  the  same  condition  is  also  hung  up  in  the  cloak  room. 

The  plaintiff  deposited  his  bag,  of  value  exceeding  £10,  in  the  defendants' 
cloak  room,  paid  2d.,  and  received  a  ticket.  The  bag  was  lost  or  stolen.  In  an 
action  to  recover  its  value  the  plaintiff  swore  that  he  took  the  ticket  without 
reading  it,  imagining  it  to  be  only  a  receipt  for  the  money  paid  for  the  deposit 
of  the  article,  or  as  evidence  that  the  company  had  received  the  article,  that  he 
did  not  read  the  condition  at  the  back  of  the  ticket,  nor  did  he  see  the  notice 
hung  up  in  the  cloak  room.  The  judge  left  two  questions  to  the  jury, —  1.  Did 
the  plaintiff  read  or  was  he  aware  of  the  special  condition  upon  which  the  arti- 
cle was  deposited  ?  2.  Was  the  plaintiff,  under  the  circumstances,  under  any 
obligation,  in  the  exercise  of  reasonable  and  proper  caution,  to  read  or  to  make 
himself  aware  of  the  condition?  The  jury  answered  both  the  questions  in  the 
negative,  and  judgment  was  directed  for  the  plaintiff  : 

Seldt  that  there  ought  to  be  a  new  trial,  on  the  ground  that  there  had  been  a 
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miadlrectioii  by  the  jadge,  ioasmucli  as  the  plaintiff  could  be  under  no  obligation 
to  read  the  condition  ;  and  that  the  second  question  left  to  the^  jury  ought  to 
have  been,  whether  the  company  did  that  which  was  reasonably  sufficient  to 
give  the  plaintiff  notice  of  the  condition.  Parker  v.  South  Ettstern  By.  (7(?.,  and 
GabeU  v.  Same  (C.  P.  Div.).  XXI— 849  ;  reversing  S.  C,  XVIII— 238. 

22. Sdd,  by  Bramwell,  L.J.,  that,  on  the  above  facts,  it  was  a  question 

of  law,  and  that  judgment  ought  to  be  entered  for  the  defendants.     Id. 

23.  The  plaintiff  having  been  a  passenger  by  the  defendants'  railway, 

her  luggage  (consisting  of  two  packages)  was  deposited  with  a  clerk  of  the 
defendants,  at  their  cloak  room  ;  and  the  person  depositing  it  received  a  ticket 
which  was  headed  "Luggage  and  cloak  office,"  and  on  the  face  of  which  was 
printed,  in  type  easily  legible,  **  left,  subject  to  the  conditions  on  the  other  side. 
This  ticket  to  be  given  up  when  the  luggage  is  taken  away."  And  on  the  other 
side,  after  a  statement  of  the  "sums  to  be  paid  for  warehousing  passengers' 
luggage,"  there  was  a  notice  that  "  the  company  will  not  be  responsible  for  loss 
of,  or  injury  to,  any  package  beyond  the  value  of  £5,  unless  at  the  time  of  the 
delivery  of  such  package  the  true  value  and  nature  thereof  ....  shall  have 
been  declared,  ....  and  a  sum  at  the  rate  of  Id.  per  pound  sterling  ...  be 
paid  ....  in  addition  to  the  before-mentioned  ordinary  warehouse  charges. 
The  company  will  not  be  responsible  for  loss  of,  or  injury  to,  articles  except  left 
in  the  cloak  room."  The  vahie  of  each  package  was  more  than  £5,  but  no  dec- 
laration of  value  or  additional  payment  was  made.  The  person  who  deposited 
the  luggage  knew  that  there  were  conditions  on  the  back  of  the  ticket,  but  did 
not  know  what  those  conditions  were.  The  luggage  was  not  put  by  the  defend- 
ants' servants  into  the  cloak  room,  but  was  left  in  a  vestibule,  without  any 
other  protection,  and  was  stolen  owing  to  this  negligence  of  the  defendants'  ser- 
vants.    On  these  facts,  the  court  having  power  to  draw  inferences : 

EM,  that  the  luggage  must  be  taken  to  have  been  deposited  subject  to  the 
conditions  on  the  back  of  the  ticket.  Ha/rris  v.  Great  We«tem  Ry.  Go,  (Q.  B. 
Div.),  XVn— 156. 

24.  Held,  by  Blackburn  and  Mellor,  JJ.,  that  the  conditions  were  appli- 
cable to  the  loss,  and  protected  the  defendants,  although  the  luggage  was  not 
deposited  in  the  cloak  room.     Id. 

25. But  by  Lush,  J.,  that  the  contract  was  to  warehouse  the  luggage  in 

the  cloak  room,  and  that  the  conditions  only  protected  the  defendants  as  to  a 
deposit  in  the  cloak  room.    Id. 

26.  Til  ability  as  warehousemen.  A  package  of  goods  was  delivered  to  the 
Great  Western  Railway  Company  and  another  to  the  London  and  North  West- 
em  Railway  Company  for  carriage  to  the  station  of  the  former  company  at  W. , 
both  packages  being  addressed  to  the  plaintiff  "  to  be  left  till  called  for."  One 
of  the  packages  arrived  at  W.  on  the  24th  of  March,  the  other  on  the  25th.  On 
their  arrival  they  were  placed  in  the  station  warehouse  to  await  their  being 
called  for.  The  defendants  did  not  know  the  address  of  the  plaintiff,  who  trav- 
elled about  the  country  with  drapery  goods.  The  goods  had  not  been  called  for 
when,  on  the  morning  of  the  27th  of  March,  a  fire  having  accidently  broken  out, 
the  warehouse  was  burned  down  and  the  goods  were  consumed  by  fire.  The 
plaintiff  on  the  same  day  after  the  fire  called  for  the  goods,  and,  not  receiving 
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them,  brought  actions  against  the  defendant  companies  as  common  carriers  to 
recover  their  ^alne : 

HM,  that,  after  the  interval  of  time  which  the  plaintiff  had  saffered  to  elapse 
since  the  arrival  of  the  goods,  the  liabilitj  of  the  defendants  as  common  carriers 
in  respect  of  the  goods  had  ceased  and  they  had  become  mere  warehousemen  of 
them,  and  consequently  that  the  actions  were  not  maintainable  in  the  absence 
of  any  evidence  of  negligence  on  the  part  of  the  defendants.  Chapman  v.  Great 
West&m  By,  Co.  (Q.  B.  Div.),  XXIX— 290.    See  notes.  Id.,  295. 

27.  Unlawful  preference.  The  plaintiff  was  a  brewer  carrying  on  business 
at  B.,  where  the  defendants,  a  railway  company,  and  the  M.  Ck>mpany,  another 
railway  company,  had  stations.  Three  firms  of  brewers  also  carried  on  business 
at  B.,  and  their  premises  respectively  were  connected  with  the  M.  Railway. 
The  plaintiff's  were  not  connected  with  either  the  M.  Railway  or  the  defend- 
ants' railway.  In  order  to  prevent  the  traffic  of  the  three  firms  from  passing 
wholly  over  the  M.  Railway  and  to  divert  some  portion  of  it  to  their  own  line, 
the  defendants  agreed  to  cart  goods  gratuitously  between  their  station  at  B.  and 
the  premises  of  the  three  firms  respectively,  and  they  also  allowed  certain 
deductions  from  the  rates  charged  to  the  three  firms  for  the  carriage  of  their 
goods,  the  effect  of  which  was  that  their  goods  were  loaded  and  unloaded  by  the 
defendants  gratuitously.  The  defendants  did  not  cart  gratuitously  for  the 
plaintiff  between  his  premises  and  their  station,  and  they  did  not  allow  to  him 
deductions  similar  to  those  allowed  to  the  three  firms.  After  carting  the  goods 
for  the  three  firms  gratuitously  and  allowing  them  the  deductions  before  men- 
tioned, the  defendants  derived  a  profit  from  the  traffic,  and  they  had  not  any 
intention  to  prejudice  the  plaintiff  : 

Held,  that  the  gratuitous  carting,  loading  and  unloading  of  the  goods  for  the 
three  firms  was  an  inequality  in  favor  of  them  and  an  undue  preference  granted 
to  them  by  the  defendants,  and  was  in  contravention  of  8  <&  9  Vict.  c.  20.  s.  90, 
and  17  <b  18  Vict.  c.  81,  s.  2,  and  that  the  plaintiff  was  entitled  to  maintain  an 
action  to  recover  the  amounts  paid  by  him  to  the  defendants,  which  represented 
the  cost  of  carting  his  goods  between  his  premises  and  their  station  at  6.,  and 
of  loading  and  unloading  the  same.  Eh&i^shed  v.  London  &  N»  W,  Ry.  Go. 
(Q.  B.  Div.),  XXVm—128 ;  affirming  8.  C,  XX— 328. 

See  Railway  Company,  18-28. 

CASE  STATED. 

When  not  authorized.  Justices  have  no  power  to  state  a  case,  on  refusing 
to  make  an  order  authorizing  the  local  authority  to  enter  premises  under  the 
Public  Health  Act,  1875,  s.  805,  inasmuch  as  this  is  not  the  determination  of  a 
complaint  within  20  &  21  Vict.  c.  48,  s.  2.  Difis  Urban  Sanitary  Authority  v. 
Aldrich  (Q.  B.  Div.),  XX— 268. 

CAUSE  OF  ACTION  — /Sfe6  Action,  1-9  ;  Counteiwjlaim,  1-4 

CEMETERY  — iSce  Burial  Ground,  1-2. 

CERTIORARI. 

Right  to.  A  section  in  an  act  of  Parliament  taking  away  the  right  to  a  eer- 
tiorarit  held,  not  to  apply  in  the  case  of  a  total  absence  of  jurisdiction.  Matter 
of  Bradlaugh  (<l  B.  Div.),  XXVIII— 419. 
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CESTUI  QUE  TRUST  — &«  Trusts,  btc.,  52-60. 

CHAMPERTY. 

1.  When  not  prohibited.  The  reRpondent,  ns  attornej  and  mooktear  of  M. 
and  his  wife,  managed  actions  of  ejectment  and  mesne  profits  against  the  appel- 
lants, advanced  moneys  for  that  purpose,  and  for  the  subsistence  of  his  clients, 
liaving  stipulated  that  he  should  be  repaid  all  advances  with  interest  at  12  per 
cent.,  and  should  have  a  third  part  of  "  the  clear  net  profits  "  of  the  suit,  with 
a  right  to  possession  of  the  land  recovered  as  security  therefor.  He  was  neither 
an  original  nor  an  added  party  to  the  said  suits,  which,  on  appeal,  were  decreed 
in  favor  of  M.  and  his  wife  by  the  High  Court,  but  were  afterwards  dismissed 
by  the  Privy  Council  with  costs,  which  M.  and  his  wife  were  utterly  unable  to 
pay.  Pending  that  appeal,  the  respondent  purchased  the  property  in  suit,  and 
thereafter  conducted  the  appeal  in  his  own  interest. 

In  an  action  by  the  appellants  against  the  respondent  to  recover  the  amount 
of  the  said  costs,  it  was  averred,  but  not  proved,  that  the  actions  were  brought 
or  instigated  by  the  respondent  maliciously  and  without  probable  cause  ;  and, 
failing  such  proof,  it  was  contended,  (1),  that  the  agreement  and  acts  of  the 
respondent  amounted  to  champerty,  or  were  otherwise  illegal  as  being  against 
public  policy,  and  that  the  appellants  had  suffered  special  damage  from  them  ; 
(2),  that  the  respondent  was  the  real  actor  therein,  and  had  an  interest  in  them, 
and  was,  therefore,  responsible  for  the  costs  : 

HM,  that  the  English  laws  of  maintenance  and  champerty  are  not  of  force 
as  specific  laws  in  India.  Coondoo  v.  Mookerjee  (App.  Cas.),  XIX — 18.  See 
note,  IdL,  43. 

2. A  fair  agreement  to  supply  funds. to  carry  on  a  suit  in  consideration 

of  having  a  share  of  the  property,  if  recovered,  ought  not  to  be  regarded  as 
being  per  96  opposed  to  public  policy.  But  agreements  of  such  a  kind  ought  to 
be  carefally  watched,  and  when  extortionate,  unconscionable,  or  made  for  im- 
proper objects,  ought  to  be  held  invalid.     Id. 

3.  Whatever  the  rights  of  the  parties  to  this  agreement,  it  does  not  con- 

stitnte  a  punishable  offence,  and  cannot  give  to  the  appellants,  who  were 
Btrangers  to  it,  a  right  of  action  against  the  respondent. 

Such  agreement  created  no  legal  privity  between  the  appellants  and  the 
respondent  from  which  a  promise  can  be  implied  on  the  part  of  the  appellants 
to  pay  the  respondent  his  costs  of  the  former  action^  on  which  an  action  of  con- 
tract can  be  founded  ;  nor  does  it  establish  a  legal  wrong,  for  the  former  action 
waj9  brought  without  improper  motives,  and  upon  reasonable  cause.     Id. 

4.  An  action  cannot  be  maintained  against  a  third  person  on  the  ground 

that  he  was  a  mover  of  and  had  an  interest  in  a  suit,  in  the  absence  of  malice 
and  want  of  probable  cause.     Id. 

CHANCERY  — ^«  Equity,  1,  etc.;   Lun.\tic,  1,  2,  6. 
CHARGE— iSe^  Chabities,  7  ;  Legacies,  66-68  ;  Wills,  89,  90. 

CHARITIES. 

1.  What  may  be  given  by  will.  Debentures  and  debenture  stock,  created 
under  the  companies  clauses  act,  are  personalty,  and  may  be  given  by  will  for 
charitable  purposes.     Attree  v.  Hawe  (Chan.  Div.),  XXVI— 153. 
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2,  A  gift  by  will  of  money  for  the  "support "  of  a  school  does  not  neces- 


sarily imply  that  the  money  is  to  be  *'  laid  oat  or  disposed  of  in  the  purchase  of 
any  lands,  tenements,  or  hereditaments,"  so  as  to  render  the  gift  void  under  the 
Mortmain  Act  (9  Geo.  2,  c.  86).  Morley  ▼.  Croxon.  Matter  of  Hedgman  (Chan. 
Div.),  XXV— 191. 

3. A  testator  bequeathed  a  sum  of  money  to  trustees  to  be  applied  by 

them  in  "  supporting  or  founding  "  free  or  ragged  schools  for  p)oor  children  in  a 
particular  parish.  For  some  years  prior  to  the  date  of  the  will  and  down  to  the 
testator's  death  there  existed  in  the  parish  a  school  for  the  children  of  the 
poorest  inhabitants,  the  testator  being  its  principal  supporter.  It  was  held  in 
a  hired  room,  the  rent  of  which  was  paid  by  the  testator,  who  also  paid  the 
teacher's  salary: 

HM, —  reading  the  will  as  creating  an  alternative  trust, — a  good  charitable 
gift.     Id. 

4. A  testatrix  bequeathed  to  an  hospital  all  her  household  furniture  and 

other  things  in  her  dwelling  house,  and  also  all  her  ready  money,  money  at  the 
bankers,  and  money  in  the  public  stocks  or  funds  of  Great  Britain,  and  also  all 
other  of  her  personal  estate  and  effects  which  she  could  by  law  bequeath  to  such 
an  institution,  and  she  appointed  executors,  but  made  no  further  disposition  of 
her  property,  real  or  personal  : 

HM,  that  the  charitable  bequest  was  a  specific  bequest,  and  that  the  debts, 
funeral  and  testamentary  expenses,  and  costs,  must  be  paid  first  out  of  the 
undisposed  of  personal  estate,  next  out  of  the  real  estate,  and  lastly  out  of  the 
specific  bequest ;  but  that  the  specific  bequest  must  exonerate  the  real  estate 
from  probate  duty.    8he(pheard  v.  Beetham  (Chan.  Div.),  XXIII — 195. 

6. The  testatrix,  long  before  her  death,  had  granted  a  lease  of  a  house 

for  thirty-one  years  at  a  low  rent,  with  a  premium  of  £600,  which  had  not 
been  paid : 

Held,  that  the  unpaid  premium  being  in  the  nature  of  purchase-money,  for 
which  there  was  a  lien  upon  the  land,  could  not  be  bequeathed  to  a  charity..  Id. 

6.  The  act  for  improving  the  town  of  Aberystwith,  and  supplying  the 

inhabitants  thereof  with  water,  vested  in  the  commissioners  thereunder  the 
works  and  the  soil  thereof,  and  authorized  them  to  purchase  land,  to  construct  and 
carry  on  waterworks  and  gasworks,  and  to  make  rates  upon  occupiers  of  lands, 
and  recover  them  by  distress. 

ffeldf  that  mortgages  by  the  commissioners  whereby,  under  the  borrowing 
powers  conferred  by  the  act,  they  granted  and  assigned  the  **  works,  rents,  and 
rates,"  authorized  by  the  act,  to  the  lender  until  the  sum  l)orrowed  should  be 
repaid,  conferred  upon  the  lender  an  interest  in  land  within  the  Statute  of  Mort- 
main, and  could  not  be  the  subject  of  a  charitable  bequest.  Chandler  v.  HotoeU 
(Chan.  Div.),  XX— 816. 

7.  Bequest,  constroction  o£  To  constitute  a  gift  to  the  **  poor"  or  "poor- 
est" of  a  specified  class  of  persons  a  charitable  gift,  it  must  be  construed  as  a 
gift  to  the  actually  poor,  and  not  to  the  least  wealthy  of  a  wealthy  class.  Attor- 
ney-General  V.  Northumberland  (Chan.  Div.),  XXIII — 882. 

8. A  testator,  who  died  in  1628,  gave,  "  for  the  use  and  benefit  of  the  poor- 
est of  his  kindred,  such  as  were  not  able  to  work  for  their  living,  viz.,  sick,  aged. 
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and  impotent  persons,  and  such  as  could  not  maintain  their  own  charge/'  the 
sum  of  £1,000,  to  be  laid  out  in  the  purchase  of  lands  of  the  value  of  £00  a  year 
at  least,  the  rents  and  profits  thereof  to  be  distributed  yearly  among  them  by 
trustees ;  and  the  testator  declared  his  meaning  to  be  that  in  distributing  his 
estate  and  goods  "to  the  poor  charitable  uses,"  those  of  his  kindred  which 
were  poor,  aged,  impotent,  or  any  other  way  unable  to  help  themselves,  should 
be  chiefly  preferred. 

After  the  testator's  death  the  £1,000  legacy  was  laid  out  by  his  trustees  in  the 
purchase  of  a  freehold  estate,  which  they  let  on  building  leases  under  powers 
contained  in  an  act  passed  in  1772.  In  1875,  in  consequence  of  the  rapidly 
increasing  income  of  the  estate  and  the  large  number  of  the  testator's  kindred, 
of  whom  some  only  could  be  considered  proper  objects  of  charity,  a  scheme  was 
proposed  for  the  future  regulation  of  the  charity  created  by  the  will,  whereupon 
the  question  arose  whether  any  and  what  portion  of  the  income  of  the  charity 
property  could  or  ought  to  be  appropriated  to  the  benefit  of  any  persons  not  being 
kindred  of  the  founder : 

HMt  that  the  testator's  gift  must  be  read  as  a  gift  to  charitable  objects,  such 
objects  being  persons  necessitous  and  disabled  according  to  the  definition  in  his 
will,  but  with  a  prior  charge  in  favor  of  such  of  his  kindred  as  should  be  neces- 
sitous and  disabled  ;  and  therefore  that,  subject  to  this  prior  charge,  the  income 
of  the  estate  was  applicable  for  the  benefit  of  charitable  objects  other  than 
kindred  of  the  testator.    Id. 

9.  Application  of  Innds.  Although  sect.  17  of  the  Charitable  Trusts  Act, 
1858,  does  not  prohibit  charity  trustees  from  paying  their  trust  fund  into  court 
under  the  Trustee  Relief  Act,  and  thereby  relieving  themselves  from  further 
liability  and  putting  an  end  to  their  trust,  it  is  irregular  for  them  to  follow  that 
step  up  by  presenting  a  petition  for  the  administration  of  the  charity  funds.  In 
all  cases  of  doubt  or  difficulty  as  to  the  administration  of  the  fund  the  trustees 
should  apply  to  the  Charity  Commissioners  under  the  Charitable  Trusts  Act 
before  taking  any  legal  proceedings  with  reference  to  the  fund.  Matter  of 
Poplar,  and  BlackwaU  Free  School  (Chan.  Div.),  XXV— 465. 

10. Semble,  in  settling  a  scheme  for  the  regulation  of  the  funds  of  a 

charity  school  on  its  transfer  to  a  school  board,  care  should  be  taken  to  provide 
that  the  funds  shall  be  applied  for  the  advancement  of  learning  in  the  school  — 
as  for  instance,  by  establishing  exhibitions  or  scholarships  —  and  not  for  the 
general  purposes  of  the  school,  which  would  have  the  effect  of  a  grant  in  aid  of 
the  local  rates.     Id. 

11. By  the  terms  of  a  scheme,  approved  in  1852,  for  appropriation  of  the 

increased  revenues  of  a  charity  estate  originally  applicable  to  the  relief  of  the 
poor,  it  was  provided  that  a  sum  of  £90  should  be  paid  by  the  charity  trustees 
to  the  treasurer  of  a  school  association  in  aid  of  the  expenses  of  a  school  in  Flint 
Street,  Walworth,  *'  or  any  other  school  that  may  be  established  in  its  stead,"  pro- 
vided that  no  sum  should  be  paid  to  any  denominational  school ;  and  that  if  such 
school  should  "become  materially  altered  in  discipline,  number  of  children,  or 
other  circnmstance,"  then  the  £90  should  "  in  the  discretion  of  the  trustees  '*  be 
applied  "  for  educational  purposes  lunpngst  other  schools  of  n  sipiilar  character  " 
in  the  parish. 
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A  transfer  of  the  Flint  Street  School  and  its  endowment  having  been  made  hj 
the  managers  to  the  School  Board  for  London  : 

Held,  that  the  Flint  Street  School  had  not  by  the  fact  of  such  transfer  become 
"  materially  altered  in  discipline,  namber  of  children,  or  other  circumstance  ; " 
and  that  the  trustees  were  bound  to  pay  the  endowment  of  £90  a  year  to  the 
School  Board.     School  Board  for  London  v.  Fhuiconer  (Chan.  Div.),  XXV — 485. 

12.  Doctrine  of  cy-pr^  A  friendly  society  is  not  a  charitable  institution, 
and  therefore  the  doctrine  of  cy-pris  will  not,  on  the  society  being  voluntarily 
dissolved,  be  applied  to  a  bequest  made  to  it  in  aid  of  its  funds,  but  the  same 
will  fall  into  the  testator's  residuary  estate.  Matter  of  ClarJIifa  Trust  (Chan. 
Div.),  XVI— 624. 

See  Trusts,  etc.,  13 ;  Wills,  121. 

CHARTERPARTY. 

1.  Oonfltmction  of^  as  to  cargo.  A  charterparty  provided  that  the  ship 
should  proceed  to  the  port  of  loading  and  there  load  "  a  full  and  complete  cargo 
of  iron  ore,  say  about  1,100  tons."  The  charterer  provided  a  cargo  of  1,080 
tons,  the  actual  capacity  of  the  ship  being  1,210  tons : 

ffeldt  that  the  words,  "say  about  1,100  tons,"  were  not  mere  words  of  expec- 
tation, but  words  of  contract,  and  that  the  charterer's  undertaking  was  not  to 
load  the  ship  up  to  her  actual  capacity  ;  but  that  8  per  cent,  was  a  fair  amount  of 
excess  over  1,100  tons  to  allow  in  estimating  what  was  a  full  and  complete  cargo 
of  about  1,100  tons,  and  consequently  the  cargo  actually  provided  fell  short  of 
the  charterer's  obligation  by  53  tons.  Morris  v.  Levison  (Com  PI.  Div.),  XVI 
—496. 

2.  Aa  to  demurrage.  A  charterparty  contained  the  following  clause :  '*  De- 
murrage, if  any,  at  the  rate  of  20s.  per  hour,  except  in  case  of  any  hands  striking 
work,  frosts  or  floods,  revolution  or  wars,  which  may  hinder  the  loading  or  dis- 
charge of  the  vessel.  Despatch  money  10s.  per  hour  on  any  time  saved  in  load- 
ing or  for  discharging."  Four  days  were  saved  in  loading  and  five  days  in 
discharging  cargo,  making  together  nine  days,  which  if  calculated  at  twenty- 
four  hours  a  day  would  make  216  hours,  or  at  twelve  hours  a  day  108  hoars  : 

Held,  that  ''despatch  money  "  was  payable  under  the  charterparty  at  the  rate 
of  10«.  per  hour  per  day  of  twenty-four  hours.  Laing  v.  HaUowa/y  (Q.  B.  Div.) 
XXVIII— 872. 

3.  By  a  charterparty  for  a  voyage  with  a  cargo  of  timber  from  Pensacola 

to  a  safe  port  in  the  United  Kingdom  "  sixteen  working  days  were  to  be  allowed 
the  merchants  for  loading  the  ship  at  Pensacola,  and  to  be  discharged  at  such 
wharf  or  dock  as  the  charterers  may  direct,  always  afloat,  in  fourteen  like  days, 
and  ten  days  on  demurrage  over  and  above  the  said  lying  days  at  £10  per  day." 

The  ship  was  ordered  to  M.,  and  arrived  at  the  usual  place  of  discharge  in  the 
river  and  began  unloading.  It  was  the  duty  of  the  master  to  put  the  timber 
over  the  ship's  side,  and  form  it  into  rafts,  and  the  charterer  was  to  send  togs 
and  take  the  rafts  away.  During  the  unloading  bad  weather  came  on,  and, 
though  the  ship  did  not  leave  her  anchorage,  the  rafts  could  not  be  formed,  and 
the  charterer  therefore  could  not  do  his  part  in  taking  the  timber  away.  The 
bad  weather  caused  a  delay  of  four  days  in  discharging  the  ship.     An  action 
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having  been  broagbt  bj  the  shipowner  against  the  charterer  for  the  four  dajs 
demorrage : 

HMy  that,  where  a  given  number  of  days  is  allowed  to  the  charterer  for  un- 
loading, a  contract  is  implied  on  his  part  that,  from  the  time  when  the  ship  is 
at  the  usual  place  of  discharge,  he  will  take  the  risk  of  any  ordinary  vicissi- 
tudes which  may  occur  to  prevent  his  releasing  the  ship  at  the  expiration  of  the 
lay  days  ;  and  the  defendant,  therefore,  was  liable  for  the  four  days  demurrage. 
TMIm  ▼.  Byerh  (Q.  B.  Div.).  XVI~508. 

4. Defendants  chartered  plaintiffs'  ship  to  carry  a  cargo  of  rice  to  a  good 

and  safe  port,  calling  at  another  port  for  orders  which  were  to  be  forwarded 
Tvithin  48  hours  after  notice  of  her  arrival  or  lay-days  to  count.  Twelve  work- 
ing laying  days  to  be  allowed  the  freighters  for  loading  the  ship  at  port  of  load- 
ing and  waiting  for  orders  at  port  of  cmII,  and  fifteen  days  on  demurrage  allowed 
over  and  above  the  laying  days,  at  4^.  per  ton  per  day.  It  was  further  agwed 
"that  the  liability  of  the  charterers  shall  cease  as  soon  as  the  cargo  is  on  board, 
provided  the  same  is  worth  the  freight  at  port  of  discharge,  but  the  owners  of 
the  ship  to  have  an  absolute  lien  on  the  cargo  for  all  freight,  dead  freight,  and 
demurrage,  which  they  shall  be  bound  to  exercise."  The  ship  arrived  at  the 
port  of  call  with  a  cargo  worth  the  freight,  and  notice  was  given  to  the  de- 
fendants. 

In  an  action  against  the  charterers  (who  had  sold  the  cargo  before  arrival  at 
the  port  of  call)  two  breaches  of  contract  were  assigned  :  1,  that  the  defendants 
did  not  give  orders  as  to  the  ship's  port  of  discharge  ;  2,  that  they  gave  orders  for 
the  ship  to  discharge  at  a  port  which  was  not  a  good  and  safe  port ;  whereby 
the  plaintilEis  were  delayed  and  put  to  expense  in  obtaining  payment  of  the 
freight : 

HM,  that  the  exoneration  clause  discharged  the  defendants  from  liability  for 
the  breaches.  T^m&h,  v.  Qwbw  (C.  P.  Div.),  XX-W7 ;  affirming  S.  C,  XVIII 
—286. 

6. Statement  of  claim,  that  defendants  chartered  plaintiff's  ship  for  a 

voyage  from  Cardiff  to  Callao  with  a  cargo  of  coals,  to  be  consigned  to  defend- 
ants' agent  at  Callao.  By  the  charterparty  the  ship  was  to  be  loaded  at  the  rate 
of  75  tons  per  day,  commencing  when  she  was  wholly  unballasted  ;  stiffening 
ooal  to  be  supplied  at  the  ship's  expense  at  the  rate  of  40  tons  per  working  day, 
all  days  on  which  stiffening  coal  was  taken  on  board  or  the  ship  was  detained 
for  the  same,  to  be  excluded  from  the  working  days  allowed  for  loading  ;  the 
vessel  to  be  discharged  at  the  rate  of  40  tons  per  day;  demurrage  to  be  paid  for 
each  day  beyond  the' said  days  allowed  for  loading  and  discharging  at  the  rate 
of  Sd.  per  registered  ton  per  day;  the  master  to  have  a  lien  on  the  cargo  for  all 
freight  and  demurrage  ;  all  liability  of  the  charterers  to  cease  as  soon  as  the 
caigo  was  on  board ;  and  all  questions,  whether  of  short  delivery,  demurrage, 
or  otherwise,  to  be  settled  with  charterer's  agent  at  the  port  of  destination 
(which  settlement  to  be  binding  on  the  owners) ;  the  owners  and  master  to  have 
a  lien  on  the  cargo  for  all  freight,  dead  freight,  and*demurrage. 

That  the  ship  was  detained  by  the  default  Of  the  defendants  in  providing  stiff- 
ening coal ;  that  the  cargo  was  idtimately  loaded ;  that  plaintiff  requested  the 
defendants'  agent  at  Callao  to  settle  the  claims -as  to  demurrage,  &c.,  of  the 
plaintiff,  which  he  refused  to  do  ;  but  the  defendants'  agent  required  the  plain- 
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tiff  to  deliver  tlie  cargo,  which  the  plaintiff  accordingly  did,  without  enforcing 
his  lien  for  demurrage.  Plaintiff  claimed  £850  from  the  defendants  for  demur- 
rage or  damages  for  detention. 

The  defendants  demurred  to  so  mach  of  the  claim  as  alleged  liability  under 
the  charterpartj,  on  the  ground  that  the  liability  of  the  defendants  had  ceased 
on  the  loading  of  the  cargo : 

Held,  1.  That  the  demurra^  clause  applied  to  the  loading  of  the  stiffening 
coal  as  well  as  to  the  loading  of  cargo  proper.  But,  2.  Even  if  it  did  not,  the 
lien  for  **  demurrage"  would  extend  to  damages  for  detention  by  not  loading 
stiffening  coal,  as  well  as  to  denlurrage  proper.  And  therefore,  3.  That  the 
cesser  of  liability  clause  applied  to  liability  in  respect  of  both.  4.  That  the 
fact  that  defendants  were  themselves  consignees  as  well  as  charterers  made  no 
difference  in  the  construction  of  the  cesser  of  liability  clause.  6.  That  the  rest 
of  the  clause,  giving  the  defendants'  agent  power  to  settle  claims  for  short 
delivery  and  demurrage,  made  no  difference  in  the  construction  as  to  cesser  of 
liability.  6.  That  the  facts,  that  the  defendants'  agent  refused  to  settle  the 
demurrage,  and  that  the  plaintiff  had  delivered  the  cargo  at  the  request  of  the 
defendants'  agent  without  enforcing  the  lien,  did  not  revive  the  defendants'  lia- 
bility under,  or  give  rise  to  an  action  on  the  charterparty.  SanffuinetH  v. 
Pacific  Beam  Navigation  Co.  (Q.  B.  Div.),  XX— 809. 

6.  Aa  to  freight.  Freight  was  payable  by  the  terms  of  a  charterparty  upon 
delivery  of  cargo  at  the  port  of  destination.  The  ship  meeting  with  sea  damage 
from  heavy  weather,  the  captain  at  an  intermediate  port  justifiably  sold  part  of 
the  cargo  shipped  by  the  charterer,  to  raise  funds  for  the  necessary  repairs.  The 
cargo  sold  fetched  more  than  it  would  have  done  if  carried  to  the  port  of  desti- 
nation. The  ship  having  completed  her  repairs,  proceeded  to  the  port  of  des- 
tination with  the  remainder  of  the  cargo.  A  general  average  statement  was 
afterwards  made  up,  under  which  the  charterer  received  from  the  shipowner 
the  amount  realized  by  the  cargo  sold  at  the  intermediate  port.  The  shipowner 
claimed  from  the  charterer  freight  pro  rata  itineria  on  the  cargo  so  sold : 

Held,  that  he  was  not  entitled  to  such  freight.  Hopper  v.  BumcM  (Com.  PI. 
Div.),  XVI— 482. 

7. A  cargo  of  railway  bars  was  shipped  under  a  charterparty  to  be  car- 
ried from  a  port  in  England  to  Taganrog,  in  the  Sea  of  Azof,  or  so  near  thereto 
as  the  ship  could  safely  get,  freight  to  be  paid  in  London  against  certificate  of 
right  delivery  of  cargo.  On  the  arrival  of  the  ship,  on  the  17th  of  December,  at 
Eertch,  which  was  as  near  as  he  could  then  get  to  Taganrog,  the  captain  found 
the  sea  blocked  with  ice  till  the  ensuing  spring  ;  and  he  proceeded  to  discharge 
the  cargo,  notwithstanding  the  opposition  of  the  charterer's  agent.  By  the  bill 
of  lading  the  cargo  was  deliverable  at  Taganrog  to  a  Russian  railway  company, 
"  freight  and  other  conditions  as  per  charterparty."  As  no  bill  of  lading  was 
produced  at  Kertch,  the  captain  placed  the  cargo  in  charge  of  the  custom  house 
authorities ;  and  they  on  the  27th  of  December  delivered  it  to  the  agent  of  the 
railway  company  on  his  producing  written  authority  from  the  company,  together 
with  copies  of  the  charterparty  and  bill  of  lading,  notwithstanding  the  captain's 
claim  to  retain  it  until  the  freight  was  paid.  The  agent  of  the  company  gave  a 
written  acknowledgment  that  he  had  received  the  cargo  on  the  power  of  the 
pharterparty  and  bill  of  lading  passed  to  him  by  the  riUlway  company.    The 


I    ' 

I 

I 

I 


CHARTEKPARTY.  81 

ship  then  sailed  from  Eertch.  The  shipowner  hftving  sued  the  charterers  for 
freight : 

Meld,  first,  that  the  plaintiff  was  not  entitled  to  full  freight^  as  the  delivery 
at  Eertch  was  not  a  delivery  within  the  charterparty;  secondly,  that  the  plain- 
tiff was  not  entitled  to  freight  pro  rata,  as  no  new  contract  for  such  freight  had 
been  made.  Metcalfe  v.  Britannia  Ironworks  Co.  (Q.  B.  Div.),  XXI— 198; 
affirming  S.  C,  XVIII-~88. 

8. A  cargo  of  deals  and  battens  consigned  to  the  defendants,  was  shipped 

on  board  the  plaintiffs'  vessel  under  a  charterparty  by  which  freight  was  to  be 
paid  on  deals,  battens,  &c.,  at  the  rate  of  £8  hs.  per  St.  Petersburg  standard 
hundred  of  1980  superficial  feet,  and  on  deal  ends  at  the  rate  of  £2  Is.  \d.,  per 
the  like  hundred,  eight  feet  and  under.  "  Freight  payable  on  deals  and  sawn 
lumber  on  the  intake  measure  of  quantity  delivered/'  A  bill  of  lading  was 
signed  for  a  specified  number  of  pieces,  deals,  battens,  and  scantling,  making 
freight  payable  "as  per  charterparty."  The  various  pieces  were,  in  the  ordi- 
nary course  of  busine^,  measured  by  the  shipper  at  the  port  of  shipment  and 
their  dimensions  entered  in  a  specification  ;  the  figures  representing  such  dimen- 
sions being,  before  shipment,  chalked  on  each  piece  respectively.  During  the 
voyage  a  number  of  the  pieces  were  lost.  The  remainder  was  delivered  at  the 
port  of  destination,  but  the  measurement  figures  put  on  some  of  the  pieces 
delivered  had  become  obliterated.  The  dimensions  of  the  pieces  lost  were  un- 
known ;  but  there  was  some  evidence  that  they  were  of  average  siase  compared 
with  the  rest  of  the  cargo : 

Hdd,  that  under  the  charterparty  freight  was  payable  on  the  measurement 
figures  as  ascertained  at  the  port  of  shipment,  and  not  on  the  quantity  delivered 
measured  at  the  port  of  discharge,  according  to  the  intake  mode  of  measure- 
ment; and  that,  having  regard  to  the  particular  circumstances,  the  amount 
might  be  calculated  by  assuming  that  the  pieces  lost  were  of  average  size  as 
compared  with  the  remainder,  and  making  a  proportionate  reduction  from  the 
sum  total  of  the  measurements  in  the  specification.  Spaight  v.  Ibmworth  (Q. 
B.  Div.),  XXIX— 200. 

9. By  a  charterparty  the  charterer  engaged  to  ship  in  Australia  a  fuU 

caigo  for  a  i>ort  in  England  at  a  freight  of  60«.  per  ton  infuU;  ship  paying  all 
port  charges,  pilotages,  and  towages :  the  freight  to  be  paid  in  cash  on  right 
delivery  of  cargo  at  port  of  discharge,  less  advances,  exchange,  and  commission : 
the  captain  to  sign  bills  of  lading  for  cargo  as  presented,  at  any  rate  of  freight 
required  by  charterer ;  but,  should  the  total  freight  by  bills  of  lading  amount 
to  less  than  the  total  chartered  freight,  the  difference  to  be  paid  the  master  in 
cash  before  sailing. 

The  master  (who  was  paid  a  fixed  salary,  "to  include  all  charges  and  allow- 
ances,") signed  a  bill  of  lading  for  the  whole  cargo  making  the  goods  deliver- 
able to  "  order  or  assigns,  freight  to  be  paid  in  cash  at  port  of  discharge,  the 
rate  of  discharge,  rate  of  freight,  and  other  conditions  as  per  charterparty,  tnth 
6  per  cent,  primage  in  cash  on  deUwry,  as  eustomwry" 

The  cargo  was  received  at  the  port  of  discharge  by  the  defendants,  the  indor- 
sees of  the  bill  of  lading,  as  agents  of  the  charterer,  and  the  freight  paid  : 

Edd,  that  the  defendants  were  not  liable  for  primage.  Oaughey  v.  Gordon 
(Com.  PI.  Div.),  XXX— 267, 
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iO.  Onstom,  effect  of.  Timber  was  consigned,  under  a  charterpartj  nmde 
at  Riga,  to  the  Canada  Dock  in  tlie  port  of  Liverpool,  a  given  number  of  days 
being  allowed  for  unloading  there : 

JSeldj  that,  bj  the  general  law,  the  lay  days  commenced  from  the  time  the 
ship  arrived  in  the  dock  ;  but  that  it  was  competent  to  the  consignee  to  show, 
notwithstanding  the  plaintiff  was  a  foreigner,  that  there  was  a  custom  in  the 
port  of  Liverpool,  that,  in  the  case  of  timber  ships,  the  lay  days  commenced 
only  from  the  mooring  of  the  vessel  at  the  quay  where  by  the  regulations  of  the 
dock  she  was  alone  allowed  to  discharge.  Norden  SteanuMp  Co.  v.  Dempsey 
(Com.  PI.  Div.),  XVIII— 252. 

11.  Limitation  of  liability.  A  charterparty  contained  a  clause :  "  This 
charter  being  concluded  by  the  charterers  on  behalf  of  another  party,  it  is  agrc^ed 
that  all  liability  of  the  former  shall  cease  as  soon  as  the  cargo  is  shipped,  load- 
ing excepted,  the  owners  and  master  of  the  vessel  agreeing  to  rest  solely  on 
their  lien  on  the  cargo  for  freight,  demurrage,  and  all  other  claims,  and  which 
lien  it  is  hereby  agreed  that  they  shall  have  " : 

Held,  that  "loading  excepted"  extended  to  delay  in  loading,  and  was  not 
confined  to  the  loading  a  full  and  complete  cargo  ;  and  the  charterers,  therefore, 
remained  liable  for  the  delay,  though  they  had  shipped  a  complete  cargo.  LU- 
Ur  V.  Van  Hcuirubergm  (Q.  B.  Div.),  XVI— 827. 

12. The  defendants  chartered  a  ship  to  carry  a  cargo  of  rice  from  Akyab 

to  a  ''good  and  safe  port"  in  the  United  Kingdom,  &c.,  calling  at  Queenstown 
or  Falmouth  for  orders,  which  were  to  be  forwarded  within  forty-eight  hours 
after  notice  of  her  arrival.  The  charterparty  contained  the  following  clause  — 
"  It  is  further  agreed  that  the  liability  of  the  charterers  shall  cease  as  soon  as 
the  cargo  is  on  board,  provided  the  same  is  worth  the  freight  at  port  of  dis- 
charge ;  but  the  owners  of  the  ship  to  have  an  absolute  lien  on  the  cargo 
for  all  freight,  dead  freight,  and  demurrage,  which  they  shall  be  bound  to 
exercise." 

In  an  action  against  the  charterers  (who  had  sold  the  cargo  before  arrival) 
two  breaches  were  assigned,  — 1,  that  the  defendants  or  their  agents  failed  to 
give  orders  as  to  the  ship's  port  of  discharge,  —  2,  that  they  gave  orders  for 
the  ship  to  discharge  at  a  pprt  which  was  not  a  ''good  and  safe  port"  within 
the  meaning  of  the  charterparty;  whereby  the  plaintiffs  were  delayed  and  put 
to  expense  hi  obtaining  payment  of  the  freight : 

Held,  on  demurrer,  that  the  above  clause  discharged  the  charterers  from  all 
liability  for  acts  and  defaults  of  themselves  or  their  agents  happening  after  as 
well  as  before  the  ship  was  loaded,  whether  covered  by  the  owners'  lien  or  not. 
French  v.  Gerber  (Com.  PI.  Div.),  XVIII— 288. 

13.  Ziiability  for  delay  in  loading.  The  defendant  chartered  the  plaintiff's 
ship  upon  the  terms  that  she  should  go  to  a  foreign  port  for  a  cargo,  and  "  there, 
in  the  usual  and  accustomed  manner,  load  in  her  regular  turn."  The  ship  went 
to  the  port,  but  owing  to  the  defendant's  default  was  not  ready  when  her  turn 
came,  and  was  consequently  detained  eleven  days.  When  her  turn  came  round 
again  she  was  ready,  but  the  wind  coming  on  to  blow,  and  the  harbor  being 
crowded,  the  h&rbor-master  refused  to  allow  the  ship  to  go  up  to  load,  and  she 
was  consequently  detained  three  days.  The  plaintiff  having  sued  on  the  char- 
terparty claiming  4AmAges  for  the  detention  * 
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SMf  that  tbe  detention  for  the  three  days  was  the  legal  and  natural  conse- 
qaence  of  the  defendant's  default  in  not  having  the  ship  ready  for  the  first  turn, 
and  that  the  plaintiff  was  entitled  to  damages  in  respect  of  the  three  days  as 
well  as  the  eleven  days.    Jones  v.  Adamson  (Ezch.  Div.),  XVI — 534. 

14.  Rescission  for  delay.  The  plaintiff  agreed  to  charter  a  ship  for  twelve 
months  after  the  completion  of  her  then  present  voyage.  After  the  completion 
of  the  voyage  and  when  the  plaintiff  was  ready  to  load  the  ship  she  was  detained 
as  onsea worthy;  and  the  repairs  were  not  finished  until  more  than  two  months 
after  the  completion  of  the  voyage  : 

Seid,  that  the  plaintiff  was  entitled  to  throw  up  the  charterparty.  TuUy  v. 
HmUing  (Q.  B.  Div.).  XX— 266. 

16.  Uability  for  deviation.  A  deviation  for  the  purpose  of  saving  life  is 
justifiable,  but  not  a  deviation  for  the  mere  purpose  of  saving  property. 

The  defendants'  ship  was  chartered  by  the  plaintiffs  to  carry  a  cargo  of  wheat 
from  Cronstadt  to  the  Mediterranean,  the  usual  perils  of  the  sea  excepted. 
Whilst  on  her  voyage  she  sighted  and  went  to  the  assistance  of  a  vessel  in  dis- 
tress, called  the  Arion,  and  the  master,  in  consideration  of  £1,000,  agreed  to 
tow  her  into  the  Tezel,  which  was  out  of  his  direct  course.  Whilst  so  doing 
the  defendants'  vessel  was  stranded,  and  ultimately  (with  her  cargo)  was  totally 
loBt.  The  jury  found  that  it  was  not  reasonably  necessary  to  take  the  Arion  to 
the  Tezel  in  order  to  save  the  lives  of  those  on  board  her ;  but  it  was  reason- 
ably necessary  to  do  so  in  order  to  save  her  and  her  cargo  : 

HM,  that  the  deviation  was  unjustifiable,  and  consequently  that  the  plain- 
tiffs were  entitled  to  recover  the  value  of  the  cargo  against  the  defendants  as 
owners  of  the  ship.  Scaramanga  v.  Stamp  (Com.  PI.  Div.),  XXX — ^782 ;  afltoi- 
ing  8.  C,  Id.,  557. 

16.  liability  for  fidlnre  to  oarry.  On  the  24th  of  June  the  defendants, 
who  were  shipbrokers,  wrote  to  the  plaintiffs,  offering  them  "  room"  in  a  ship 
called  F.  K.  Dumas  for  certain  cement  and  stone  from  London  to  Callao.  On 
tbe  25th  of  June  the  defendants  chartered  the  ship  for  the  voyage,  the  charter- 
party  providing,  inter  alia,  that  the  whole  ship  should  be  at  the  disposal  of  the 
charterers,  except  the  space  necessary  for  the  crew  and  stores ;  that  the  master 
and  owners  should  give  the  same  attention  to  the  cargo,  and  in  every  respect  be 
responsible  to  all  whom  it  might  concern,  as  if  the  ship  were  loaded  at  her  berth 
by  and  for  the  owners  independently  of  the  charter  ;  that  the  master  was  to 
dgn  bills  of  lading  at  any  rate  of  freight  the  charterers  might  require  without 
prejudice  to  the  charterparty;  and  that  the  charterers'  responsibility,  except  for 
freight,  should  cease  on  the  vessel  being  loaded.  On  the  26tl)  of  June  an  agree- 
ment was  made  between  the  defendants,  acting  for  the  owners  of  the  F.  E. 
Dunuui,  and  the  plaintifEs,  that  the  former  should  receive  on  board  cement  and 
flftone  at  certain  freight  from  London  to  Callao,  and  sail  on  a  certain  day:  freight 
to  be  paid  one  half  on  signing  bills  of  lading,  and  the  remainder  on  final  dis- 
charge at  Callao. 

The  cement  and  stone  were  shipped,  the  half  freight  paid,  and  the  master 
signed  bills  of  lading  making  the  remainder  payable  at  Callao.  On  her  voyage 
the  ship,  being  damaged  by  bad  weather,  put  into  an  intermediate  port,  where 
the  vessel  was  condemned.    T^e  master,  being  unable  to  forward  the  pliiintilEs' 
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goods  to  their  destination,  sold  them.     In  an  action  against  the  defendants  for 
their  yalne,  the  jury  found  that  the  sale  was  not  justified  : 

Held,  that  on  the  construction  of  the  above  documents  there  was  no  contract 
between  the  plaintiffs  and  the  defendants  for  the  carriage  of  the  goods  from 
London  to  Callao,  but  that  the  contract  was  on  behalf  of  the  owners,  and  the 
master  acted  as  the  agent  of  the  owners  in  making  the  sale.  Wagstaff  v,  Ander- 
ion  (Com.  PI.  Div.),  XXX— 762  ;  affirming  S.  C.  Id..  550. 

17.  Performanoe  prevented  by  superior  power.  By  a  charterparty  it  was 
agreed  that  the  defendants'  ship,  the  R.,  should,  after  loading  ''dead  weight*' 
at  M.,  proceed  to  V.,  a  Spanish  port,  and  there  load  a  cargo  of  fruit  for  the 
plaintiff.  At  the  time  of  entering  into  the  charterparty  the  plaintiff  knew  that 
the  "dead  weight"  intended  to  be  put  on  Ixmrd  the  R.  at  M.  would  consist  of 
military  stores,  and  he  knew  that  by  the  ordinary  law  of  Spain  a  Teasel  with 
warlike  stores  on  board  would  not  be  allowed  to  load  at  a  Spanish  port.  Upon 
application  being  made  to  the  Spanish  Goveniment  to  relax  the  prohibition, 
permission  to  load  was  refused.  The  R.  arrived  at  V.  with  the  wariike  stores 
on  board,  but  otherwise  ready  and  fit  to  load  the  agreed  cargo :  she  left  imme- 
diately on  learning  that  permission  to  load  would  not  be  granted : 

HM,  that  the  plaintiff  could  not  sue  the  defendants  for  not  having  the  R. 
ready  to  load,  for,  through  the  act  of  a  superior  power,  the  parties  were  unable 
to  perform  their  respective  duties  under  the  contract,  the  plaintiff  being  unable 
to  load  the  cargo,  and  the  defendants  to  receive  it.  Ounningham  v.  Dunn  (Com. 
PI.  Div.),  XXX— 289. 

18.  liability  for  negligence  of  crew.  The  plaintiffs  hired  from  the 
defendant  a  vessel  under  a  charterparty,  by  which  the  vessel  was  let  to  the 
plaintiffs  for  a  specified  time,  and  they  were  to  have  the  whole  reach  of  her 
holds  except  what  was  reserved  to  the  owner  for  the  crew ;  the  crew  were  to 
assist  in  loading  and  discharging,  and  the  captain  was  to  sign  bills  of  lading 
and  to  furnish  to  the  charterers  a  copy  of  the  log.  The  defendant  engaged  and 
paid  the  master  and  crew.  Whilst  the  vessel  was  upon  a  voyage  under  the 
charterparty,  wKh  a  cargo  on  board  belonging  to  the  plaintiffs,  she  and  her 
cargo  were  lost  by  the  negligence  of  the  master  and  crew  : 

Meld,  that  the  master  and  crew  were  the  servants  of  the  defendant  for  the 
purpose  of  navigating  the  vessel,  and  that  he  was  liable  to  compensate  the 
plaintiffs  for  the  loss  sustained  by  them.  Omao  A  Oleland  Coal  and  Iron  Co. 
V.  HunOey  (Com.  PL  Div.),  XXI— 388. 

19.  Warranty  as  to  class  of  ship.  A  description  in  a  charterparty  that  a 
yeasel  is  of  a  par^cular  class  is  not  a  continuing  warranty,  bnt  applies  only  to 
the  classification  at  the  time  the  charterparty  is  made.  French  v.  Newgau 
(Com.  PI.  Div.),  XXX— 77. 

20.  Warranty  of  seaworthineea.  The  implied  warranty  of  seaworthiness 
into  which  the  owner  of  a  ship  enters  with  the  owner  of  her  cargo,  attaches  at 
the  time  when  the  perils  of  the  intended  voyage  commence,  that  is,  when  she 
sets  sail  with  the  cargo  on  board  for  her  port  of  destination  ;  and  this  warranty 
is  broken  if  she  is  then  unfit  to  encounter  these  perils,  although  she  may  have 
been  seaworthy  whilst  lying  in  the  port  of  loading,  and  also  at  the  times  of 
starting  from  her  anchorage  for  and  arriving  at  the  place  of  loading  appointed 
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hj  the  charterer,  and  of  commenciDg  to  take  on  hoard  her  cargo.  Cohn  y. 
DavicUm  (Q.  B.  Div.).  XXI— 208. 

21. The  defendants  were  the  owners  of  a  vessel,  and  chartered  her  for  a 

Tojage  to  D.,  from  the  port  of  S.,  where  she  was  then  lying  in  a  seaworthy  con- 
dition. Pursuant  to  the  terms  of  the  charterpartj,  and  hy  the  orders  of  the 
plaintiff,  the  vessel  proceeded  to  a  wharf  situate  in  the  port  of  S.,  and  there 
loaded  on  board  a  cargo  of  cement  belonging  to  the  plaintiff.  At  the  time  when 
she  commenced  taking  in  the  cargo  she  was  seaworthy  ;  but  by  the  time  of  set- 
ting sail  on  her  voyage  she  had  from  some  unknown  cause  become  unseaworthy. 
The  defendants  were  not  guilty  of  negligence  in  sending  her  to  sea  in  the  con- 
dition in  which  she  then  was.  Soon  after  starting  from  S.  she  began  to  leak  ; 
bat  the  wind  being  fair  for  the  voyage  to  D.,  the  master  resolved  to  keep  his 
CDuise  for  D. ,  and  he  was  not  guilty  of  any  negligence  in  not  returning  to  S. 
The  vessel  did  not  reach  D.,  but  foundered  at  sea,  and  the  plaintiff's  cargo  of 
cement  was  totally  lost : 

HM,  that  the  warranty  of  seaworthiness  implied  by  law  upon  entering  into 
the  charterparty  had  been  broken,  and  that  the  plaintiff  was  entitled  to  recover 
the  value  of  the  cargo  shipped  by  him  on  board  the  vessel.     Id. 

22.  When  Toyage  tenninatod.  By  the  terms  of  a  charterparty  the  ship 
was  to  take  in  a  full  cargo  at  Bombay,  and  proceed  therewith  to  a  safe  port  on 
the  continent  between  Havre  and  Hamburg  as  ordered,  "  or  so  near  thereto  as 
she  might  safely  get."  The  cargo  was  to  be  brought  to  and  taken  from  along- 
side at  merchant's  risk  and  expense.  The  ship  was  ordered  by  the  charterers  to 
Koogerpolder  in  Holland.  KoQgerpolder  is  some  distance  up  a  canal,  and  the 
vessel  with  her  full  cargo  on  board  drew  too  much  water  to  proceed  up  the 
canal.  No  arrangements  had  been  made  by  the  charterers  or  consignees  for 
taking  deliveiy  of  any  part  of  the  cargo  at  the  mouth  of  the  canal.  The  portion 
of  the  cargo  that  required  to  be  unloaded  in  order  to  enable  the  vessel  to  enter 
the  canal  was  at  least  a  third.  The  question  arising  under  these  circumstances 
between  the  shipowners  and  the  charterers  which  of  them  ought  to  bear  the 
expenses  of  lightering  the  cargo  from  the  mouth  of  the  canal  to  Koogerpolder  : 

Heldf  that,  under  the  circumstances,  the  voyage  under  the  charterparty  ended 
at  the  mouth  of  the  canal,  and  that  consequently  the  charterers  ought  to  bear 
the  above-mentioned  expenses.     Capper  v.  Wallace  (Q.  6.  Div.),  XXIX — ^246. 

23. By  a  chArterparty  the  vessel  was  to  deliver  at  H.,  "or  so  near 

thereto  as  she  could  safely  get  ;*'  to  discharge  as  customary ;  the  cargo  to  be 
brought  to  and  taken  from  alongside  the  ship  at  merchant's  risk  and  expense. 
The  draught  of  water  of  the  vessel  with  the  cargo  on  board  was  too  great  to 
allow  her  to  reach  H.  The  nearest  point  to  which  she  could  safely  get  was  S., 
where  the  merchant  refused  to  accept  delivery  of  any  part  of  the  cargo.  In 
order  to  lighten  the  vessel,  part  of  her  cargo  was  discharged  into  lighters  at  S. 
and  sent  in  them  to  H.  Her  owner  having  sued  the  charterer  to  recover  the 
lighterage  expenses : 

Hdd,  that  a  defence  alleging  that  by  the  custom  of  the  port  of  H.  the  defend- 
ant was  not  bound  to  take  delivery  elsewhere  than  at  H.  was  bad  on  demurrer, 
inasmuch  as  it  sought  to  set  up  a  custom  inconsistent  with  the  written  contract, 
and  that  the  plaintiff  was  entitled  to  recover  the  lighterage  expenses.  Hayton 
V.  Irwin  (Com.  PI.  Div.),  XXX— 728. 


86  CHATTEL  MORTGAGE. 

CHATTEL  MORTGAGE. 

1.  What  is.  An  inventory  of  goods  with  receipt  for  purchase-money  attached, 
the  yendor  remaining  in  apparent  possession  of  the  goods,  is  a  bill  of  sale  within 
the  meaning  of  the  Bills  of  Sale  Act  of  1854.  and  requires  registration.  Matter 
of  Cooper,  and  MaUer  of  Baum  (Chan.  Div.),  XXVI— 719. 

2.  Validity.  Description  of  person.  A  farmer,  whose  real  name  was 
Joseph  Wood,  but  who  had  assumed  the  name  of  Joseph  Albert  Wood,  and  had 
become  known  to  his  creditors  by  that  name,  executed  a  bill  of  sale  in  which  he 
was  described  as  "  Joseph  Wood,  of  Lache  Hall  Farm,  in  the  county  of  Chester, 
farmer."  The  same  name  and  description  were  given  in  the  affidavit  filed  on  the 
registration  of  the  bill  of  sale.  Lache  Hall  Farm  was  situate  a  short  distance 
outside  Chester,  but  was  really  within  the  county  of  the  city  of  Chester,  not 
in  the  county  of  Chester.  It  did  not  appear  that  there  was  any  other  farm  of 
the  same  name  in  the  county  of  Chester  : 

EM,  that  the  registration  was  valid.  Matter  of  MHaUie  (Chan.  Div.), 
XXVI— 786. 

3.  Description  of  ooonpation.  The  affidavit  filed  with  a  registered  bill  of 
sale  stated  that  the  grantor  "was  until  lately  "a  commercial  traveller.  It 
appeared  that  the  grantor  was  a  commercial  traveller  at  the  date  of  the  execu- 
tion of  the  bill  of  anle  : 

Held,  that  the  description  of  his  occupation  was  insufficient  to  satisfy  the 
provisions  of  17  &  18  Vict.  c.  86,  s.  1.  CaeUe  v.  Doumtan  (Com.  PL  Div.),  XXX 
—703. 

4.  Description  of  residence.  The  * '  description  of  the  residence  "  of  the 
maker  of  a  bill  of  sale,  required  by  the  Bills  of  Sale  Act,  1854,  s.  1,  to  be  stated 
in  the  affidavit  filed  therewith,  must  be  his  residence  at  the  time  of  swearing 
the  affidavit  and  not  of  executing  the  bill  of  sale.  Button  v.  (/NeU  (Com.  PI. 
Div.),  XXX— 595. 

6. The  execution  by  the  grantor  of  a  bill  of  sale  which  was  not  made 

under  process  and  which  required  registration  was  attested  by  two  witnesses, 
and  contained  a  description  of  the  residence  and  occupation  of  each  witness. 
The  affidavit  filed  with  the  bill  contained  a  description  of  the  residence  and 
occupation  of  only  one  of  the  attesting  witnesses  : 

Held,  that  the  affidavit  was  not  sufficient  to  satisfy  17  &  18  Vict.  c.  86,  s.  1, 
since  it  did  not  contain  a  description  of  the  residence  and  occupation  of  "  every 
attesting  witness,"  and,  consequently,  the  registration  was  invalid.  Pickard  v. 
Marriage  (Exch.  Div.),  XVIII— 864. 

6.  The  grantor  of  a  bill  of  sale  of  household  furniture  managed  a  busi- 
ness as  servant  to  the  grantee  at  a  weekly  salary,  and  was  allowed  to  reside  in 
the  house  where  the  business  was  carried  on  and  to  use  the  furniture  as  part  of 
his  salary,  the  grantee  residing  elsewhere.  The  goods  having  been  taken  in  an 
execution  against  the  grantor  and  the  bill  not  having  been  duly  registered  : 

Held,  that  the  goods  were  in  the  possession  of  the  grantor  within  the  meaning 
of  17  &  18  Vict.  c.  86,  ss.  1,  5,  and  that  the  execution  creditor  was  entitled  to 
them  as  against  the  grantee.     Id. 

7.  Statement  of  consideration.  A.  being  indebted  to  B.,  gave  him  a  bill  of 
sale  to  secure  the  sum  of  £7  850  which,  on  stating  the  accounts  between  them. 


CHATTEL  MORTGAGE.  87 

was  found  to  be  the  balance  due,  and,  by  snch  bill  of  sale  this  sam  was  to  be 
XMLid  by  A.  with  interest  on  demand  in  writing.  The  bill  of  sale  recited  that  6. 
had  agreed  to  lend  A.  £7,850,  and  the  consideration  for  such  bill  of  sale  was 
stated  therein  to  be  £7,350  then  paid  by  B.  to  A. : 

Held,  that  the  bill  of  sale  truly  set  forth  the  consideration  for  which  it  was 
given  so  as  to  satisfy  s.  8  of  the  Bills  of  Sale  Act,  1878  (41  &  42  Vict.  c.  81), 
although  no  money  in  fact  passed  from  B.  to  A.  at  the  time  the  bill  of  sale  was 
given.     OredU  Company  v.  Pott  (Q.  B.  Div.).  XXIX— 680. 

8.  — ^-  The  consideration  for  a  bill  of  sale  was  stated  to  be  "the  sum  of  £182 
3«.  now  paid  by  the  grantee  to  the  grantor."  That  sum  was,  at  the  request  and 
with  the  assent  of  the  grantor,  in  fact  paid  thus,—  £8  ds.  Sd.  and  £108  17«.  bd. 
to  discharge  two  executions  against  the  grantor's  goods, —  £25  Os.  9d.  to  a  solici- 
tor (who  attested  the  execution  of  the  bill  of  sale)  for  money  lent  and  for  costs 
due  to  him  from  the  grantor, —  and  the  balance,  £45  Is.  7(2.,  in  cash  to  the 
grantor : 

Held,  in  the  absence  of  any  suggestion  of  fraud,  a  sufficient  setting  forth  of 
the  consideration,  within  41  &  42  Vict.  c.  31,  s.  8.  Hcmlyn  v.  Betteley  (Com. 
PL  Div.),  XXX— 820. 

9.  Of  after-acquired  property.  By  bill  of  sale  the  grantor  assigned  to  the 
grantee  the  stock-in-trade  then  in  certain  specified  premises,  and  also  the  stock- 
in-trade  which  should  or  might  at  any  time  during  the  continuance  of  the  secu- 
rity be  brought  into  the  premises,  either  in  addition  to  or  in  substitution  for 
atoek-in-trade  therein  at  the  dato  of  the  bill  of  sale  : 

Meld,  that  the  assignment  was  sufficient  to  pass  the  property  in  stock-in-trade 
afterwards  brought  into  the  premises  in  addition  to  or  in  substitution  for  that 
previously  there.  Laeartu  v.  AndrcuUt  (Com.  PI.  Div.),  XXX — 803.  See  notos, 
Id.,  806. 

10.  By  caatoi  que  tnurt.  Goods  were  vested  in  a  trustee  with  power  to  sell 
them  upon  the  direction  of  his  eeitui  que  tnut.  The  ee$tui  que  trust,  with  the 
authority  of  the  trustee,  executed  and  registered  a  bill  of  sale  assigning  the 
goods : 

Held,  that  the  bill  of  sale  was  void  as  against  execution  creditors.  Chapman 
V.  Knight  (Com.  PI.  Div.),  XXX— 794. 

11.  A  county  court  Judge  decided  that  a  registered  bill  of  sale,  given  by 

a  person  out  of  possession  of  the  goods  assigned  and  deriving  title  from  a  grantee 
under  an  unregistered  bill  of  sale,  was  invalid  against  an  execution  creditor. 

Held,  that  this  decision  was  correct.    Id. 

12.  As  against  tmstee  in  bankruptcy.  A  trader  gave  to  one  of  his  cred- 
itors a  bill  of  sale  of  all  his  property  to  secure  a  then  existing  debt  and  a  fresh 
advance.  It  was  verbally  agreed  that  the  bill  of  sale  should  not  be  registered, 
but  that  the  grantor  should  give  a  new  biU  of  sale  in  substitution  for  the  first 
when  required  to  do  so  by  the  grantee.  More  than  two  months  before  the 
grantor  filed  a  liquidation  petition  a  new  bill  of  sale  was  given,  and  was  regis- 
tered, and  the  grantee  put  a  man  in  {KMsession  of  the  pro];)erty.  But  the 
grantor's  name  remained  on  the  premises  as  the  ostensible  occupier  of  them  : 

ndd,  that,  there  having  been  a  sufficient  fresh  advance  when  the  first  bill  of 
sale  was  given,  the  substituted  bill  of  sale  was  good  as  against  the  trustee  in 
the  liquidation.     MaUer  of  Jackson.    Ex  parte  Hall  (Chan.  Div.),  XX— 830. 


88  CHATTEL  MORTGAGE. 

13.  On  tbe  29t1i  of  April,  1876|  two  partners  in  trade  exeaated  a  mort- 
gage of  their  trade  fixtures  and  loose  chattels.  The  mortgage  was  not  registered 
as  a  bill  of  sale.  On  the  7th  of  Jane,  1876,  the  partnership  was  dissolved,  and 
the  business  was  thenceforth  carried  on  by  one  of  the  two  partners  alone.  On 
the  ^th  of  January,  1877,  the  outgoing  partner  executed  an  assignment  of  his 
half  share  in  the  mortgaged  property  to  the  continuing  partner,  subject  to  the 
mortgage.  On  the  22d  of  March,  1878,  the  continuing  partner  filed  a  liquida- 
tion petition.  At  the  date  of  the  filing  of  the  petition  the  mortgaged  property 
was  in  his  sole  possession.  The  retiring  partner  remained  solvent.  The  mort- 
gagee had  not  demanded  possession  of  the  loose  chattels,  but  there  was  no  evi- 
dence of  any  actual  consent  on  his  part  to  the  change  of  possession : 

Hdd,  that  the  loose  chattels  passed  by  virtue  of  the  reputed  ownership  clause 
to  the  trustee  in  the  liquidation.  Matter  of  Brawn,  and  Matter  of  Seed  {Chan. 
Dlv.),  XXVI— 196.     See  notes,  Id.,  204. 

14. But  held,  that,  as  regarded  the  trade  fixtures,  the  mortgage  was,  by 

reason  of  non-registration,  void  as  against  the  trustee  only  to  the  extent  of  the 
liquidating  debtor's  original  moiety.    Id. 

16. When  there  is  a  mortgage  of  leasehold  property  and  fixtures  with  a 

power  of  sale,  the  Bills  of  Sale  Act  applies  not  only  where  the  power  of  sale 
authorizes  the  mortgagee  to  sell  the  fixtures  separately  from  the  leasehold  prop- 
erty, but  also  where  there  is  a  separate  assignment  of  the  fixtures.     Id. 

16. A  trader  on  the  28th  of  August  executed  a  bill  of  sale  of  substan- 
tially the  whole  of  his  property  to  secure  a  debt  for  which  the  grantee  had  recov- 
ered judgment  on  the  8d  of  July,  and  another  debt  which  he  owed  the  grantee. 
The  grantor  had  on  the  4th  of  July  written  a  letter  to  the  grantee,  undertaking, 
in  the  event  of  his  not  issuing  execution  on  the  judgment,  to  execute  to  him  on 
demand  a  bill  of  sale  to  secure  the  judgment  debt  and  such  other  sums  as  he 
owed  him.  The  grantee  did  not  enter  into  any  agreement  not  to  enforce  the 
judgment,  but  in  fact  he  did  not  issue  execution.  On  the  29th  of  August  an- 
other creditor  levied  execution  at  the  grantor's  place  of  business,  and  on  the  1st 
of  September  the  grantor  filed  a  liquidation  petition.  He  had  between  the  4th 
of  July  and  the  29th  of  August  received  by  the  carrying  on  of  his  business 
sums  amounting  to  £10,000 : 

Held,  that  no  equivalent  had  been  given  for  the  bill  of  sale,  and  that  it  was 
void  as  against  the  trustee  in  the  liquidation.  Matter  of  Cooper,  and  Matter  of 
Baum  (Chan.  Div.),  XXVI— 719. 

17.  Not  explained  and  attested.  A  bill  of  sale  to  which  the  Bills  of  Sale 
Act,  1878  (41  &  42  Vict,  c  81),  applies,  although  it  be  not  explained  to  the 
grantor  and  attested  by  a  solicitor  in  compliance  with  ss.  8  and  10  is  not  void 
as  between  the  grantor  and  grantee.  JDamar.  Goodman  (Com.  PI.  Div.),  TCXX 
—727. 

18.  Registration  o£  A  deed  by  which  a  debtor  covenants  that  if  the  debt  is 
not  paid  on  a  day  named  certain  chattels  shall  be  charged  with  it,  and  that  he 
will,  when  required,  assign  them  to  the  creditor  as  security,  requires  registra- 
tion as  a  bill  of  sale.  Edwa/rde  v.  Edwards  (Chan.  Div.),  XVI — 751 ;  reversing 
8.  C,  XV-846. 

19. The  fact  that  an  execution  creditor  was,  at  the  time  when  his  debt 

was  contracted,  aware  that  his  debtor  had  given  a  bill  of  sale  of  chattels,  does 
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not  prevent  hia  aTailing  himself  of  tbe  objection  that  it  has  not  been  regis- 
tered.    Id. 

20. C,  on  the  18th  of  Jalj,  advanced  W.,  who  had  then  an  execution 

in  his  house,  £150,  which  was  employed  partly  in  paying  out  the  execution. 
An  inventory  was  made  of  W.'s  furniture,  and  at  the  foot  of  it  W.  signed  a 
receipt  for  the  £150,  as  "for  the  absolute  sale  *'  to  C.  "of  the  above-mentioned 
articles."  On  the  same  day  a  written  agreement  was  entered  into  l>etween  C 
and  W.  for  the  letting  of  the  same  furniture  (specified  in  a  schedule)  by  C.  to 
W.  for  two  months  for  £170,  to  be  paid  by  W.  to  C.  on  the  18th  of  September. 
or  such  other  time  as  might  be  agreed  on.  The  agreement  gave  C.  power,  in 
case  the  £170  should  not  be  duly  paid,  or  if  at  any  time  during  tbe  continuance 
of  the  agreement  the  goods  should  be  taken  under  an  execution  or  distress,  or 
W.  should  become  bankrupt  or  take  proceedings  for  liquidation  of  his  affairs 
or  composition,  or  on  the  happening  of  some  other  specified  events,  to  determine 
the  agreement,  and  thereupon  to  take  possession  of  the  goods  and  to  sell  them. 
If  npon  a  sale  he  should  realize  more  than  what  was  due  to  him  under  the 
agreement  and  his  expenses,  he  was  to  pay  the  surplus  to  W. ;  if  he  should 
realize  less,  W.  was  to  make  good  the  deficiency.  On  the  payment  of  the  £170 
and  expenses  the  goods  were  to  become  the  property  of  W.: 

SM,  that  these  two  documents  together  constituted  a  mortgage  to  secure 
£170,  and  that  they  required  registration  under  the  Bills  of  Sale  Act,  1854. 
Matter  of  OdeU,  and  Matter  of  Walden  (Chan.  Div.),  XXVI— ^28.  See  notes. 
Id.,  687. 

21.  In  August  W.  repaid  C.  £50,  part  of  the  £170.     The  balance  of  £120 

was  not  paid  when  it  became  due  on  the  18th  of  September,  and  C.  sent  H.  to 
take  possession  of  the  goods.  Possession  was  taken,  and  it  was  then  arranged 
that  H.  should  pay  the  £120  to  C.  C.  signed  a  receipt  (indorsed  on  the  hiring 
agreement  of  the  18th  of  July)  and  dated  the  22d  of  September,  for  the  £120  as 
"  for  the  absolute  sale"  to  H.  of  "  the  goods  herein  specified,"  and  on  the  same 
day  an  agreement  (similar  to  that  of  the  18th  of  July)  was  entered  into  between 
H.  and  W.  for  the  letting  of  the  furniture  to  W.  for  three  months  at  a  rent  of 
£145,  to  be  paid  in  three  instalments  in  October,  November,  and  December. 
The  October  instalment  was  not  paid  when  it  became  due,  and  on  the  6th  of 
November  H.  took  formal  possession  of  the  goods.  But  the  goods  remained  in 
the  apparent  possession  of  W.  until  after  he  had  committed  an  act  of  bank- 
ruptcj,  upon  which  he  was  ultimately  adjudicated  a  bankrupt.  None  of  the 
documents  was  registered  under  the  Bills  of  Sale  Act : 

Hdd,  that,  whether  the  transaction  in  September  was  a  transfer  to  H.  of  C.'s 
interest  as  a  mortgagee  or  an  entirely  new  transaction,  H.  could  stand  in  no  bet- 
ter position  than  C.  did,  and  that  the  trustee  in  the  bankruptcy  was  entitled  to 
the  goods.     Id. 

22.  Regiatration,  when  mmeoessary.  A  contract  in  writing  for  the  sale  of 
personal  chattels,  if  the  property  passes  by  the  contract,  is  a  transfer  or  assur- 
ance of  personal  chattels  within  the  Bills  of  Sale  Act,  and,  to  be  valid,  must 
be  registered.  Branton  v.  OriffUs  (Com.  PI.  Div.),  XVII— 301.  See  notes. 
Id.,  808. 

23. Growing  crops,  although  personal  chattels  for  some  purposes,  are 
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not  BO  within  that  act,  not  being  capable  of  complete  transfer  by  delivery  for 
any  useful  purpose  while  growing.     Id. 

24. A  bill  of  sale  of  growing  crops  does  not  require  registration  under 

the  Bills  of  Sale  Act  of  1854,  to  make  it  valid  as  against  the  trustee  in  bank- 
ruptcy of  the  grantor.  Matter  of  Payne^  a.nd  Matter  of  Gross  (Chan.  Div.), 
XXVII— 761. 

26. An  agreement  for  a  sale  of  goods  to  be  shipped  to  a  distant  port,  the 

vendor  to  have  a  lien  thereon  until  bills  of  exchange  drawn  by  him  and  accepted 
by  the  purchaser  are  paid,  is  not  an  instrument  requiring  registration  under  the 
Bills  of  Sale  Act.    Matter  of  Watson.    In  re  Love  (Chan.  Biv.),  XXI— 764. 

26. A  bill  of  sale  of  goods,  which  was  duly  registered,  was  given  to 

secure  £500  with  interest,  part  of  which  was  at  a  subsequent  date  paid  off.  A 
deed  was  afterwards  made  between  the  two  parties  to  the  bill  of  sale,  and  the 
plaintiff,  whereby  the  security  was  transferred  and  the  goods  assigned  to  him, 
on  his  paying  off  the  amount  remaining  due  on  the  bill  of  sale  and  making  a 
further  advance  to  the  grantor,  the  whole  amount  secured  by  this  deed  being 
£500  15s.  9d.,  with  interest,  and  the  rate  of  interest  and  the  times  of  payment 
being  different  from  those  of  the  former  deed  : 

MM,  that  this  deed  was  a  transfer  and  not  a  new  bill  of  sale,  and  need  not 
be  registered  under  the  Bills  of  Sale  Act,  1878,  to  be  effectual  as  to  the  whole 
amount  secured  by  it,  against  an  execution  creditor.  Some  v.  Hughes  (Q.  B. 
Div.),  XXIX— 762. 

27. Heldt  by  the  Court  of  Appeal,  that  whether  or  not  the  deed  was  an 

effectual  security,  without  registration,  for  the  fresh  advance,  it  was,  as  to  the 
amount  which  remained  due  on  the  former  bill  of  sale,  a  transfer  and  valid  to 
that  extent  without  registration  under  the  Bills  of  Sale  Act,  1878,  so  as  to  enti- 
tle the  plaintiff  to  the  goods.     Id. 

28. A  ship  built  in  order  to  be  sold  to  a  foreigner,  and  to  be  delivered  to 

him  at  a  foreign  port,  was  assigned  by  her  builder  to  the  plaintiff  for  a  valuable 
consideration,  under  an  agreement  which  was  not  in  the  form  of  a  bill  of  sale 
given  by  the  Merchant  Shipping  Act,  1854.  The  assignment  was  not  registered, 
either  under  that  act  or  under  the  Bills  of  Sale  Act,  1854.  At  the  time  of  the 
assignment  the  vessel  had  been  completely  built  and  had  been  tried  : 

Held,  that  the  ship  was  not  a  British  ship  within  the  meaning  of  the  Mer- 
chant Shipping  Act,  1854,  and  that  an  assignment  of  her  need  not  be  by.  bill  of 
sale,  nor  registered  under  that  statute.  Union  Bank  v.  Lenanton  (Com.  PI. 
Div.),  XXX— 139. 

29. Held,  also,  that  an  assignment  of  her  fell  within  the  proviso  in  the 

Bills  of  Sale  Act,  1854,  s.  7,  which  exempts  assignments  of  a  ship  from  the  oper- 
ation of  that  statute.    Id. 

30.  Unregistered,  rights  under.  Chattels  were  assigned  to  the  defendant 
by  a  bill  of  sale,  which  was  not  registered.  The  grantor  subsequently  gave 
another  bill  of  sale  comprising  the  chattels  to  the  plaintiff,  who  registered  it. 
The  defendant  afterwards  took  possession  of  the  chattels  under  his  bill  of  sale. 
In  an  action  against  him  by  the  plaintiff  for  conversion  : 

Held,  that  the  Bills  of  Sale  Act,  1878  (41  &  42  Vict.  c.  81),  s.  10,  enacting  that 
"  In  case  two  or  more  bills  of  sale  are  given,  comprising  in  whole  or  in  part  any 
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of  the  same  chattels,  they  shall  have  priority  in  the  order  of  the  date  of  their 
r^ristration  respectively  as  regards  such  chattels/'  did  not  affect  the  priority  of 
the  anregistered  hill  of  sale.  Lyom  v.  Tiuiker  (Q.  B.  Div.),  XXIX— 752.  See 
Botes,  Id.,  761. 

31.  A  bill  of  sale  of  chattels  was  executed  but  not  registered.    The 

mortgagor  executed  a  second  bill  of  sale  of  the  same  chattels  to  another  person, 
which  was  registered.     Afterwards  the  mortgagor  filed  a  liquidation  petition  : 

Hddy  that  the  second  mortgagee  was  entitled  to  such  of  the  chattels  as  had 
not  been  seized  by  the  first  mortgagee  before  the  liquidation.  Matter  of  Leman. 
Matter  of  Barrand  (Chan.  Div.),  XIX— 641. 

32. Under  the  terms  of  an  unregistered  bill  of  sale  of  goods,  given  to 

secure  a  debt,  the  grantor  was  to  be  allowed  to  remain  in  possession  of  the  goods 
until  default  in  payment  of  the  debt  after  demand.  Default  having  been  made, 
the  grantee  became  entitled  under  the  bill  to  take  possession  of  the  goods,  and 
accordingly  demanded  them  from  the  owner  of  a  house  in  which  the  grantor  had 
placed  them,  and  threatened  to  take  them  by  force.  The  grantor,  however, 
lemained  in  possession  of  the  goods  until  she  filed  a  petition  for  liquidation  : 

Heldt  that  the  fact  that  the  grantee  was  entitled  to  and  demanded  possession 
did  not  take  the  goods  out  of  the  grantor's  possession  within  the  meaning  of  17 
&  18  Vict.  c.  36,  and  that  the  trustee  in  liquidation  was  entitled  to  the  goods  as 
against  the  grantee.    Aneona  v.  Sogers  (Exch.  Div.),  XVII — 484. 

33. SM,  also  (though  not  necessary  for  the  decision),  that  if  the  grantor 

had  bailed  the  goods  with  a  bailee  to  hold  on  account  of  the  grantor,  the  goods 
would  stiU  have  been  in  the  possession  of  the  grantor  within  the  act,  and  would 
not  have  been  taken  out  of  the  grantor's  possession  by  the  fact  that  the  grantee 
was  entitled  to  and  demanded  possession.     Id. 

34. Actual  possession  taken  by  the  grantee  of  an  unregistered  bill  of 

dale,  even  though  taken  trrongfully,  may  exclude  the  operation  of  the  Bills  of 
Sale  Act.    Matter  of  Fletcher,    Matter  of  Henley  (Clian.  Div.),  XXII— 480. 

36. But,  though  when  possession  is  taken  rightfully  the  possession  will 

be  extended  by  construction  of  law  beyond  the  actual  physical  possession,  this 
will  not  be  done  in  the  case  of  a  wrongdoer.  His  possession  will  not  be  con- 
structively extended  beyond  his  actual  physical  possession.     Id. 

36. A  mortgagee  of  a  ship  does  not,  ordinarily  speaking,  obtain,  by  the 

mortgage  alone,  a  transfer,  by  way  of  contract  or  assignment,  of  the  right  to 
freight.  The  mortgagor  remains  the  d4miinufi  of  the  ship,  with  regard  to  every- 
thing relating  to  its  employment,  or  n  on -employment,  or  to  any  rate  of  freight 
to  be  earned  by  its  employment,  until  the  mortgagee  takes  possession.  The 
mortgagee  on  taking  possession  becomes  the  owner,  and  it  is  by  virtue  of  that 
ownership,  and  not  by  virtue  of  any  antecedent  contract  or  right,  that  he  is 
entitled  to  receive  the  freight,  which,  by  contract  or  otherwise,  is  lawfully  pay- 
able. Eeithv.  Burrows  (App.  Cas.),  XX — 145;  affirming  S.  C,  Id.,  437,  and 
reversing.  XVIII— 272. 

37. Goods  which,  by  the  terms  of  the  bill  of  lading,  have  been  carried 

upon  a  nominal  amount  of  freight,  can  be  lawfully  demanded  from  the  mort- 
gagee, by  the  holder  of  the  bill  of  lading,  on  payment  of  that  amount.     Id. 

38.  The  owner  of  a  ship  cannot,  by  his  subsequent  acts,  give  to  his 
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mortgagees,  as  against  the  holder  of  a  bill  of  lading,  rights  different  from  those 
possessed  by  himself  under  it.    Id. 

39. M.  was  the  owner  of  sixty  shares  in  a  ship.     B.  (who  acted  as  master) 

was  the  owner  of  the  remaining  fonr  shares.  As  B.  ooold  not  get,  at  San  Fmn- 
Cisco  where  he  was,  any  employment  for  the  ship,  he  determined  to  obtain  a 
cargo  of  wheat  and  bring  it  to  England  "  on  ship's  account."  Not  having  money 
to  purchase  the  wheat,  he  obtained  the  cargo  on  the  credit  of  P.  &  Co.  To 
them  he  gave  bills  of  lading,  describing  the  wheat  as  **  shipped  on  owner's 
account,"  deliverable  to  the  order  of  P.  &  Co.  "  at  freight  of  1$.  per  ton."  Bills 
of  exchange  for  the  price  of  the  wheat  (afterwards  duly  accepted  by  M.)  were 
also  given  to  P.  A  Co.  M.,  who  carried  on  business  in  London,  had  obtuned 
from  E.  &  Co.,  merchants  in  London,  advances  of  money,  and,  by  way  of  secu- 
rity, had  given  them  a  mortgage  of  his  shares  in  the  ship.  While  the  ship  was 
on  its  voyage,  M.  arranged  with  B.  &  Co.,  also  of  London,  to  make  him  advances 
to  take  up  the  bills  of  exchange  ;  the  advances  were  made,  and,  for  these  ad- 
vances, he  agreed  that  B.  &  Co.  should  receive  the  bills  of  lading,  and  certain 
policies  of  insurance  effected  by  him,  and  should  sell  the  cargo  for  his  account 
and  their  own.  B.  &  Co.  sold  the  cargo  of  wheat  to  third  persons.  The  sale 
note  described  the  wheat  as  "  at  the  price  of  4d«.  6d.  per  quarter  of  500  lbs. 
shipped  .  .  .  including  freight  and  insurance,  &c.  .  .  .  Vessel  to  discharge 
afloat.  Payment,  cash  in  London,  within  seven  days,"  &c  The  last  sentence 
of  the  note  was,  "  As  cargo  is  coming  on  ship's  account,  freight  is  to  be  com- 
puted at  55«.  per  ton  of  2240  lbs.  and  invoice  to  be  rendered  accordingly."  The 
invoice  made  out  by  M.  contained  these  words  "  6179  qrs.  @  48«.  6(2.  per  500  lbs." 
"  Freight  on  tons  1379-7-1-8  @  55«.  per  2240  lbs."  M.  obtained  from  B.  &  Co. 
necessary  advances,  with  which  he  took  up  the  bills  of  exchange,  which,  with 
the  bills  of  lading  attached,  were  then  handed  to  him.  Both  sets  of  bills  were 
delivered  to  B.  &  Co.  with  a  memorandum  indorsed  on  the  bills  of  lading  that 
they  were  *'  assigned  to  B.  &  Co.,"  and  "  the  freight  assigned  is  at  the  rate  of 
55«.  per  ton,  and  not  the  nominal  amount  of  Is.  per  ton."  The  bills  of  lading 
and  invoice  were  sent  to  the  purchasers  of  the  wheat.  When  the  vessel  arrived 
E.  &  Co.,  as  mortgagees  of  the  ship,  took  possession  of  it.  The  purchasers  of 
the  wheat  claimed  delivery  of  it  to  them  on  payment  of  the  freight  stated  in  the 
bills  of  lading  : 

Hdd,  that  they  were  entitled  to  the  delivery  of  it  on  payment  of  that  freight, 
for  that  the  bills  of  lading  could  not,  under  the  circumstances  of  the  case,  be 
altered,  and  that  the  55«.  per  ton,  introduced  into  the  bought  note,  formed  part 
of  the  whole  purchase-money,  being  a  payment  to  be  made  on  delivery  of  the 
cargo,  and  though  called  "  freight"  did  not  properly  bear  that  character.     Id. 

40. A  lease  of  a  piece  of  land  was  granted  to  a  trader,  he  oovenanUng 

to  build  upon  it  a  steam  saw-mill,  messuages,  or  dwelling  houses,  and  at  the 
end  of  the  term  to  yield  up  to  the  lessor  the  land,  buildings,  and  fixtures,  except 
the  steam  saw-mill,  machinery,  fixtures,  and  things  connected  therewith,  which 
it  was  agreed  the  lessee  might  remove.  The  lessee  afterwards  mortgaged  the 
property,  the  mortgage  deed  assigning  the  land,  together  with  the  steam  saw- 
mills and  buildings  thereon,  and  the  steam  engines,  boilers,  fixed  and  movable 
machinery,  plant,  implements,  and  utensils  fixed  to,  placed  upon,  or  used  in  oi 
about  the  ground,  hereditaments,  saw-mills,  and  buildings,  to  hold  the  heredit- 
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aments.  and  such  of  the  machinery,  plant,  &c.,  as  were  in  the  nature  of  land- 
lord's fixtures,  to  the  mortgagee  for  the  residue  of  the  term,  and  as  to  such  of 
the  machinery  and  premises  as  were  in  the  nature  of  tenants'  or  trade  fixtures 
to  the  mortgagee  absolutely,  subject  to  redemption. 

The  deed  contained  a  power  for  the  mortgagee,  in  default  of  payment  of  the 
mortgage  money,  to  sell  the  premises,  or  any  part  or  parts  thereof,  either 
together  or  in  parcels.  The  deed  was  not  registered  under  the  Bills  of  Sale 
Act.  The  mortgagor  filed  a  liquidation  petition.  The  mortgage  money  remained 
dne.  The  mortgagee  had  not  taken  possession  of  any  of  the  property  comprised 
in  the  deed : 

HM,  that  the  effect  of  the  deed  was  to  authorise  the  mortgagee  to  sever  the 
trade  fixtures  from  the  premises,  and  to  deal  with  them  separately,  and  conse^ 
qaently  that  the  deed,  not  having  been  registered  under  the  Bills  of  Sale  Act, 
was  void  qua  the  trade  fixtures  as  against  the  trustee  in  the  liquidation.  Mat- 
ter cf  EtUck,    EfL  parte  Alexatider  (Chan.  Di v. ),  XX— 723. 

41.  Renewal  of  registration.  The  act  29  &  80  Vict.  c.  96.  s.  4--  which 
requires  the  registration  of  a  bill  of  sale  under  17  &  18  Vict.  c.  86,  to  be  renewed 
every  five  years,  in  default  of  which  the  registration  ceases  to  have  any  effect  — 
is  equally  imperative  when  the  grantee,  before  the  period  for  renewal,  assigns 
his  interest  under  the  bill  of  sale  to  a  third  person  ;  and  the  assignee,  if  the 
registration  is  not  renewed,  has  no  title  as  against  an  execution  creditor.  Ka/ret 
v.  Kosher  Meat  8upply  Aeeo.  (Q.  B.  Div.),  XXI—- 160.    See  notes.  Id.,  164. 

42.  Mortgagee's  right  of  possession.  A  bill  of  sale  of  chattels  emxmwered 
the  grantee  to  take  possession  in  ease  {ynJter  alia)  the  grantor  should  become 
embarrassed  in  his  affairs,  or  in  case  any  action  at  law  should  be  commenced 
against  him.  There  was  a  subsequent  proviso  that,  until  default  should  be 
made  in  payment,  according  to  the  covenant  and  proviso  therein  contained,  it 
should  be  lawful  for  the  grantor  to  retain  possession  : 

Held,  that  the  prior  clause  was  not  controlled  by  the  subsequent  proviso,  but 
that  on  the  happening  of  one  of  the  specified  events,  the  grantee  was  entitled  to 
take  possession,  though  no  default  in  pajrment  had  'been  made  by  the  grantor. 
Matter  of  National  Ouar.  Asm.  Go,  Matter  of  Francis  (Chan.  Div.),  XXVI— 
795.     See  notes.  Id.,  801. 

43. In  order  to  exclude  the  operation  of  the  reputed  ownership  clause,  a 

real  possession,  even  though  it  be  friendly,  is  sufficient.  But,  to  satisfy  the 
Bills  of  Sale  Act,  the  possession  must  be  apparent  as  well  as  real.     Id. 

44. A  trader  executed  a  bill  of  sale  of  his  stock-in-trade  in  his  shop  and 

his  furniture  in  his  dwelling  house  to  secure  a  debt.  The  shop  and  the  dwelling 
house  were  situate  in  different  streets  in  the  same  town.  An  agent  of  the  bill 
of  sale  holder  took  possession  of  the  stock-in-trade  just  before  the  debtor  filed  a 
liquidation  petition,  but  he  did  not  take  possession  of  the  furniture  till  after  he 
had  received  notice  of  the  filing  of  the  petition  : 

EM,  that  the  possession  taken  of  the  stock-in-trade  operated  as  a  withdrawal 
iA  the  consent  of  the  mortgagee  to  the  furniture  remaining  in  the  debtor's  order 
and  disposition.  Matter  of  Esliek.  Ex  parte  PhilHps.  Ex  parte  Alexander 
(Chan.  Div.),  XX— 717. 

46. The  day  before  the  possession  was  taken  the  mortgagee  had  instructed 

his  agent  to  go  and  take  possession  of  the  property. 
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Semble,  that  the  giving  of  these  instructions  amounted  to  a  with  drawal 
of  the  mortgagee's  consent  to  the  property  remaining  in  the  debtor's  order 
and  disposition.     Id. 

46.  liloense  to  mortgagor  to  sell,  when  implied.  Claim  :  That  plaintiffs 
were  holders  of  a  bill  of  sale  duly  registered,  comprising  amongst  other  things 
all  the  growing  crops  and  all  the  goods,  chattels,  and  effects  which  then  were 
or  thereafter  should  be  on  or  about  the  farm  and  premises  of  S.,  farmer,  and 
that  defendant  wrongfully  deprived  the  plaintiffs  of  the  use  and  possession 
of  twelve  quarters  of  wheat  comprised  in  the  bill  of  sale. 

Defence  :  That  the  plaintiff  suffered  S.  to  have  the  possession  of  the  goods,  and 
to  hold  himself  out  as  having  not  only  the  possession  but  the  property  in  them, 
and  that  he  sold  the  same  to  the  defendant,  who  bought  them  in  the  ordinary 
course  of  business,  and  without  any  notice  that  they  did  not  belong  to  S.  That 
S.  was  suffered  by  the  plaintiffs  to  carry  on  his  business  as  a  farmer  and 
dealer  in  g^rain  at  the  time  of  the  sale,  and  it  was  the  ordinary  course  of  busi- 
ness of  S.  in  such  business  to  make  such  sales  : 

Held,  that  the  defence  was  good,  for  the  bill  of  sale  by  implication  conferred 
a  license  on  the  grantor  to  carry  on  his  business  and  dispose  of  the  goods  so  as 
to  give  a  valid  title  to  purchasers.  IfaUanal  Mercantile  Bank  v.  Hampean 
(Q.  B.  Div.),  XXIX— 252. 

47.  Fraudulent  sale  by  mortgagor.  B.,  a  trader,  assigned  to  the  plaintiff 
his  stock-in-trade  by  a  bill  of  sale  with  a  proviso  that  until  default  in  payment 
of  the  money  advanced,  B.  should  be  entitled  to  make  use  of  such  stock  without 
hindrance  or  disturbance  on  the  part  of  the  grantee.  B.  afterwards  sold  the 
goods  to  the  defendants  by  private  contract,  and  absconded.  The  jury  found 
that  "  B.  sold  the  goods  fraudulently,  and  not  in  the  ordinary  course  of  his  busi- 
ness ;  but  the  defendants  did  not  know  this,  and  bought  the  goods  bona  fide : 

Held,  that,  upon  this  finding,  the  verdict  was  properly  entered  for  the  plain- 
tiff :  the  right  of  the  grantor  to  deal  with  the  goods  being  subject  to  the  implied 
condition  that  the  dealing  should  be  only  in  the  ordinaiy  course  of  his  business. 
Ta/ylar  v.  M*Keand  (Com.  PI.  Div.),  XXX-648. 

48, In  consideration  of  a  loan  of  money,  G.  [the  mortgagor]  by  bill  of 

sale  conveyed  his  furniture,  stock-in-trade,  and  other  effects  in  and  upon  the 
farm  house  occupied  by  him,  to  the  plaintiff,  and  all  things  of  the  like  nature 
which  might  at  any  time  during  the  continuance  of  the  security  be  brought  on 
the  premises.  The  bill  of  sale  contained  provisos  that  if  the  mortgagor  should 
upon  demand  delivered  to  him  or  his  assigns  pay  the  amount  secured  the  security 
should  be  void,  and  that  in  case  he  should  make  default  in  payment  of  the 
amount,  or  in  case  he  should  assign  the  goods  or  permit  them  to  be  removed 
from  the  premises  before  such  payment,  it  should  be  lawful  for  the  plaintiff  to 
enter  upon  the  premises  and  take  possession  of  all  and  sell  the  goods  assigned. 
There  was  a  further  proviso  that  until  the  mortgagor  or  his  assigns  should 
make  default,  or  do  any  act  whereby  the  power  of  entry  might  be  put  in  force, 
it  should  be  lawful  for  him  or  his  assigns  to  hold  and  possess  the  goods 
assigned.  The  mortgagor,  while  part  of  the  consideration  money  remained 
unpaid,  sold  and  delivered  off  his  premises  to  the  defendant  part  of  the  goods 
assigned.  The  plaintiff  thereupon  demanded  these  goodd  from  the  defendant, 
and  upon  his  refusal  to  give  them  up,  brought  an  action  for  their  conversion. 
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At  the  trial  the  jury  found  that  the  sale  to  the  defendant  was  not  in  the  ordinary 
oonrse  of  business  : 

Hddf  that  the  defendant  was  liable,  for  upon  the  true  construction  of  the  bill 
of  sale  the  sale  and  removal  of  the  goods  gave  no  title  to  the  defendant  as 
against  the  plaintiff.     Payne  v.  F&m  (Q.  B.  Div.),  XXIX— 725. 

49.  Sale  by  mortgagee  on  default.  The  plaintiff  gave  the  defendant  a  bill 
of  sale  on  his  goods  as  security  for  money  advanced.  The  loan  was  to  be  repaid 
bj  instalments,  and  the  bill  of  sale  authorized  the  defendant  at  any  time  after 
the  execution  thereof  to  take  and  retain  possession  of  all  the  goods  comprised  in 
it  until  all  the  money  payable  under  it  should  have  been  satisfied.  It  also  con- 
tained a  power  of  sale.  The  plaintiff,  having  paid  thirteen  instalments,  on  the 
day  when  the  fourteenth  became  due  called  upon  the  defendant  and  asked  for 
time ;  the  defendant  replied  that  he  would  wait  for  a  week,  but  he  seized  the 
goods  upon  the  third  day  and  sold  them  before  any  farther  default  had  been 
committed  by  the  plaintiff.  An  action  having  been,  broaght  to  recover  damages 
for  the  seizure  and  sale,  at  the  trial  the  judge  asked  the  jury  whether  the  defend- 
ant had  so  acted  as  to  induce  the  plaintiff  to  believe  that  the  defendant  would 
liold  his  hand  ;  the  jury  answered  this  question  in  favor  of  the  plaintiff  : 

HMy  that  there  was  no  evidence  of  a  waiver  by  the  defendant,  and  that  there 
must  be  a  new  trial.     WUUams  v.  Stem  (Q.  B.  Div.),  XXIX— 867. 

60.  Allowances  on  redemption.  The  mortgagees  of  a  ship  having  seized  it 
and  advertised  it  for  sale,  the  mortgagors  brought  an  action  against  them  for 
redemption,  and  moved  for  an  injunction  to  .restrain  the  sale,  when,  upon  the 
defendant's  undertaking  not  to  proceed  with  the  sale,  a  decree  was  taken  by 
consent  in  the  action,  directing  an  account  of  what  was  due  on  the  mortgage  for 
"  principal  and  interest,"  and  redemption  on  payment  by  the  mortgagors  of  the 
amount  certified  : 

Hdd,  upon  summons  by  the  defendants,  the  mortgagees,  that  they  were  jus- 
tified in  seizing  the  ship,  and  that,  in  taking  the  account  directed,  they  were 
entitled  to  be  allowed  expenses  incurred  by  them  in  taking  and  holding  posses- 
sion of  the  ^ip,  advertizing  it  for  sale,  and  effecting  insurances,  under  the 
head  of  "  just  allowances."  WUke%  v.  Saunian  (Chan.  Div.),  XXIII— 495.  See 
notes.  Id.,  498. 

61.  Oonaolidation  of  mortgages.  The  doctrine  of  consolidation  of  mort- 
gages does  not  enable  the  grantee  by  a  registered  bill  of  sale  of  goods  seized 
under  a  Ji,  fa.  to  tack  a  prior  mortgage  of  other  property  of  the  grantor,  and 
daim  that  the  surplus  proceeds  of  the  goods,  after  discharging  the  sum  secured 
by  the  bill  of  sale,  shall  be  applied  in  satisfaction  of  the  prior  mortgage,  so  as 
to  defeat  the  right  of  the  execution  creditor  to  such  surplus.  Chewxnih  v. 
Hunt  (Com.  PI.  Div.),  XXX— 768. 

See  Bankruptcy,  10,  66-70,  83-86 ;  Partnership,  19,  20. 

CHECK. 

1.  Alteration  oL  A  person  intrusted  with  a  check  by  the  payee  to  pay  into 
a  bank  absconded  with  it,  and  after  altering  the  date  from  the  2d  of  March  to 
the  26th  of  March,  passed  it  to  the  plaintiff  for  value.  The  check  was  not  paid, 
and  the  plaintiff,  who  had  not  been  guilty  of  any  negligence  in  taking  the 
cheek,  sued  the  drawer : 

Hdd,  that  the  alteration  was  material  and  invalidated  the  check  ',  and  that 
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the  circamstaDce  that  the  plaintiff  had  not  been  guilty  of  negligence  in  taking 
it  was  immateriaU  Vance  v.  Lowther  (Exch,  Div.),  XVI — 583.  See  notes, 
Id.,  685. 

2.  Oonsideration.  A  draft  for  the  amount  of  bills  of  exchange  sold  for 
transmiBsion  abroad,  made  by  the  person  who  sold  the  bills,  and  addressed  to 
the  purchaser  of  them,  constitutes  a  valuable  consideration  for  a  check  given 
by  the  purchaser  of  the  bills.  M%9a  v.  Owrrie  (App.  Gas.),  XVI — 152  ;  affirm- 
ing S.  C,  XII— 692. 

3. It  does  so,  though  the  bills  sold  may  be  dishonored  when  due.     Id. 

4. L.,  then  in  good  credit  in  the  city,  sold  to  M.  four  bills  of  exchange, 

drawn  by  himself  upon  P.  at  Cadiz.  They  were  sold  on  the  11th  of  February, 
and  by  the  custom  of  bill  brokers  were  to  be  pud  for  on  the  first  foreign  post- 
day  following  the  day  of  the  sale.  That  first  day  was  the  14th  of  February. 
L.  was  much  in  debt  to  his  banker,  and  being  pressed  to  reduce  his  balance, 
gave  to  the  banker  a  draft  or  order  on  M.  for  the  amount  of  the  four  bills. 
This  draft  or  order  was  dated  on  the  14th,  though  it  was,  in  fact,  written  on  the 
18th,  and  then  delivered  to  the  banker.  On  the  morning  of  the  14th  the  man- 
ager of  M.'s  business  gave  a  check  for  the  amount  of  the  order,  which  was  then 
given  up  to  him.  L.  failed,  and  on  the  afternoon  of  the  14th  the  manager, 
learning  that  fact,  stopped  payment  of  the  check  : 

HeM,  that  the  banker  was  entitled  to  recover  its  amount  from  M.    Id. 

6.  Payment  on  nnauthozlzed  indonemenL  An  indorsement  of  a  check 
payable  to  order,  purporting  to  be  by  the  agent  of  the  person  to  whose  order  the 
check  is  payable,  is,  within  16  &  17  Vict.  c.  59,  s.  19,  a  sufficient  authority  to 
the  banker  to  pay  the  amount  of  such  check,  though  the  person  who  indorsed 
the  check  had  no  authority  to  indorse.  Charles  v.  BlackweU  (Com.  PI.  Div.), 
XX— 426  ;  affirming  S.  C,  XVIII— 184. 

6. S.  K.,  an  agent  of  S.  &  Co.,  the  plaintiffs,  having  authority  to  sell 

goods  for  them  and  to  receive  payment  by  cash  or  check,  but  not  having 
authority  to  indorse  checks,  received  from  the  defendants,  in  payment  for  goods 
supplied,  a  check  on  their  bankers  drawn  payable  to  8.  &  Co.,  or  order,  S.  K. 
indorsed  it  "  S.  &  Co.,  per  S.  E.,  agent,"  received  the  money  from  the  bankers, 
and  misappropriated  part  of  it.  The  bankers  returned  the  cheek  to  the  defend- 
ants, and  the  amount  was  allowed  in  account  by  the  defendants  : 

Heldy  that  such  payment  by  the  bankers  was  within  the  protection  of  16  &  17 
Vict.  c.  69,  s.  19  ;  and  that  the  plaintiffs  could  not  maintain  an  action  against 
the  defendants,  either  for  the  price  of  the  goods  or  for  the  check.     Id. 

7.  Crossed  check.  Sect.  12  of  the  Crossed  Checks  Act,  1876  (39  &  40  Vict, 
c.  81),  exonerates  a  banker  from  all  liability  to  the  true  owner  of  a  check  crossed 
in  blank,  —  that  is,  with  the  words  **  and  company  "  or  an  abbreviation  thereof 
between  two  parallel  transverse  lines,  or  two  parallel  transverse  lines  simply, 
but  without  the  words  "  not  negotiable,"  —  where  the  banker  has  hoTha  fde^  in 
the  usual  course  of  business,  and  without  negligence,  received  payment  of  it  for 
a  customer,  notwithstanding  any  defect  in  the  title  of  the  latter,  whether  by 
reason  of  a  forgery  of  the  indorsement  or  otherwise.  MaUhiesaen  v.  Lonidon 
and  County  Bank  (Com.  PI.  Div.),  XXX— 678.    See  notes,  Id.,  687. 

See  Assignment,  1 ;  Gift,  5, 
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CHILDREN— iSM  Eyidbnce,  11, 12;  Parent  and  Child,  1,  kto. 

CHIMNET  —  See  Easement,  8,  4 

CHURCHES  —  See  Pews,  1. 

CrVY^See  Municipal  Cobpobationb,  1,  exc 

CLUB— /Sw  Contract,  86. 

CODICIL— i8i?6  Wills,  10, 11. 
COLLISION  —  See  Admiralty,  9, 10 ;  Jurisdiction,  85 ;  Ships,  etc.,  19-86. 

COMMISSION. 

1.  To  foreigii  country.  In  an  action  depending  for  its  determination  apon 
the  law  of  Spain  on  a  particular  sabject,  the  coart  ref ased  to  grant  a  commis- 
sion to  take  the  testimony  of  advocates  in  Spain,  holding  that  it  wonld  be 
cheaper  and  more  satisfactory  to  have  them  present  and  examined  in  oooit. 
The  M.  Moxham  (Prob.  Div.),  XVI— 594 ;  reversing  S.  C,  XV— 299. 

2.  Olijootiona,  when  to  be  taken.  Under  a  commission  to  take  evidence 
abroad  in  an  action,  copies  of  certain  docaments  and  answers  of  witnesses  with 
regard  to  the  contents  of  such  docaments  were  received  by  the  commissioners  in 
evidence  on  behalf  of  the  plaintiff,  without  objection  on  the  part  of  the  defend- 
ant who  joined  in  the  commission.  The  copy  docaments  were  appended  to  the 
depositions  and  returned  by  the  commissioners  : 

HM,  that  the  secondary  evidence  of  the  docaments  having  been  taken  under 
the  commission,  without  objection  on  the  part  of  the  defendant,  was  receivable 
before  an  arbitrator  to  whom  the  action  was  referred,  and  that  it  was  too  late 
then  to  take  objection  on  the  ground  that  the  original  documents  were  not  pro- 
daeed.    Sobineon  v.  Daoiee  (Q.  B.  Div.),  XXIX— 149.     See  notes.  Id.,  151. 

3.  Striking  out  interrogatories.  An  action  having  been  brought  to  set 
aside  a  deed  of  gift  made  by  a  lady  a  few  days  before  her  death,  on  the  ground 
that  the  instractions  for  it  were  given  while  she  was  in  a  state  of  stupor  pro- 
duced by  large  doses  of  a  narcotic  drug,  the  plaintiff  exhibited  interrogatories, 
following  out  in  detail  the  statements  of  the  claim,  with  a  view  of  showing  that 
the  defendant,  who  was  the  grantee  in  the  deed  of  gift,  had  procured  the  drug 
for  her  and  encouraged  her  to  take  it,  in  order  to  avail  himself  of  the  stupor 
which  it  produced  to  obtain  the  execution  of  the  deed  of  gift.  The  defendant 
moved  to  strike  out  the  interrogatories  as  scandalous,  irrelevant,  and  not  put 
bonaflde  for  the  purposes  of  the  action : 

SM,  by  Bacon,  V.C,  that  the  interrogatories  inquired  after  matters  amount- 
ing to  an  indictable  offence,  and  must  therefore  be  disallowed.  FUher  v.  Otoen, 
(Chan.  Div.),  XXV— 540. 

4.  JBM,  on  appeal,  that  supposing  the  matter  inquired  after  to  be  an 

indictable  offence,  that  was  no  reason  for  striking  out  an  interrogatory,  which, 
being  relevant,  was  not  scandalous  ;  and  that  the  remedy  of  the  defendant  was 
to  decline  to  answer,  on  the  ground  that  his  answer  might  tend  to  criminate 
him.    Id. 

6. A  party  may  decline  to  answer  under  Rules  of  Court,  1875,  Order 

zxxi,  rule  8,  though  he  might  have  applied  to  have  the  interrogatory  struck 
Vol.  II.  7 


98  COMMON— RIGHT  OF. 

out  under  rule  5,  and  has  not  done  so.  The  doubt  in  Saunders  v.  Janes  oTer- 
ruled.    Id. 

6. The  words  "or  on  any  other  ground "  in  Order  xxzi,  rule  5,  mean 

grounds  ejibsdeim  generis  with  those  specified.     Id. 

COMMISSIONS  --  See  Broker,  1  ;  Custoh,  1. 
(X)MMISSION  MERCHANT  — 6^  Lien,  1-4. 

COMMON  — RIGHT  OF. 

1.  How  created.  A  right  of  lopwood,  lying  within  a  manor,  that  is,  a 
right  in  the  inhabitants  of  a  parish  at  certain  periods  of  the  year  to  lop  for  fuel 
the  branches  of  trees  growing  upon  the  waste  lands  of  the  manor,  cannot  be 
created  by  custom  or  prescription,  or  otherwise  than  by  Crown  grant  or  act  of 
Parliament.     Chilton  y.  Corporation  of  London  {Chsji.  Div.),  XXIII — 832. 

2. A  grant  by  the  Crown  of  a  profit  a  prendre  out  of  Crown  lands  to 

the  inhabitants  of  a  parish,  constitutes  the  inhabitants  a  corporation  qvoad  the 
grant,  and  an  action  to  establish  any  such  right  is  maintainable  only  by  the 
inhabitants  as  a  corporation,  and  not  by  an  individual  inhabitant  suing  on  his 
own  behalf  alone.    Id. 

3.  Semble,  a  grant  to  the  "inhabitants"  of  a  parish  lying  within  a 

manor  of  a  profit  a  prendre  out  of  the  manorial  waste,  means  a  grant  to  the 
inhabitants  of  houses  lawfully  erected  within  the  parish,  and  does  not  extend  to 
the  inhabitants  of  houses  which,  though  having  been  erected  on  the  waste, 
illegally  interfere  with  the  right  claimed.    Id. 

4.  The  court  will  not  presume  a  non-existent  act  of  Parliament  as  an 

origin  for  an  alleged  right.     Id. 

6. General  words  in  a  conveyance  by  the  lord  of  a  manor,  of  {inter  alia) 

a  small  parcel  of  land  which  had  been  copyhold  and  was  afterwards  surren- 
dered to  extinguish  the  copyhold  tenure,  held  not  to  recreate  rights  of  common. 
ffaU  V.  Byron  (Chan.  Div.),  XX— 826. 

6.  Rights  in.  The  lord  of  a  manor  may  take  gravel,  marl,  loam,  and  subeoil 
in  the  waste,  for  his  own  use  and  for  the  purpose  of  sale,  so  long  as  he  does  not 
infringe  upon  the  rights  of  the  commoners.    Id. 

7. On  the  question  whether  the  loam  is  taken  to  such  an  extent  as  to 

interfere  with  right  of  common,  the  onus  prdba/ndi  is  on  the  tenant  and  not  on 
the  lord  as  in  the  case  of  approvement.    Id. 

8. The  plaintiffs  alleged  in  their  statement  of  claim  that  they  were  own- 
ers and  occupiers  of  lands  and  houses  in  a  parish  in  which  were  certain  lammas 
lands,  partly  freehold  and  partly  copyhold  of  two  manors,  and  over  which  the 
"  owners  and  occupiers  of  lands  and  tenements "  in  the  parish  had  from  time 
immemorial  "  enjoyed  as  appurtenant  to  their  respective  lands  and  tenements 
in  the  parish  a  right  of  pasture  for  the  cattle  commonable  thereon  during  the 
season  between  the  removal  of  the  crops  in  each  year  and  the  time  of  preparing 
the  land  for  sowing  in  the  next  succeeding  year ;"  that  the  precise  commence- 
ment and  close  of  the  season  were  regulated  by  by-laws  made  by  the  homage  of 
one  of  the  manors,  the  number  of  cattle  which  each  owner  or  occupier  was  enti- 
tled to  turn  out  in  respect  of  his  tenement  being  proportioned  to  the  annual 
value  of  the  tei^ement  according  to  a  scale  fixed  by  the  homage  ;  and  that  the 
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defendant,  the  lord  of  the  manor  and  tenant  for  life  of  the  lammas  lands,  had 
recently  inclosed  parts  of  such  lands,  and  had  destroyed  the  pasture  thereof, 
thereby  depriving  the  plaintiffs  and  sach  other  owners  and  occupiers  as  afore- 
said of  their  rights  of  pasture.  The  plaintiffs,  suing  on  behalf  of  themselves 
and  all  other  owners  and  occupiers  of  lands  and  tenements  in  the  parish, 
claimed  by  their  action,  (1)  a  declaration  that  they  were  entitled,  **  as  appurte- 
nant to  their  several  lands  and  tenements  within  the  parish,  to  a  right  of  pas- 
ture upon  the  lammas  lands  for  all  their  cattle  commonable  thereon  during  the 
season  aforesaid,  and  under  such  regulations  as  should  from  time  to  time  be 
prescribed  •**  (2)  an  injunction  restraining  the  defendant  from  inclosing  any  part 
of  the  lammas  lands,  and  from  destroying  the  pasture  thereon,  and  otherwise 
interfering  with  the  exercise  by  the  plaintiffs  and  such  other  owners  and  occu- 
piers as  aforesaid  of  their  said  rights ;  and  (8)  the  quieting  the  plaintiffs  and 
the  other  persons  entitled  as  aforesaid  in  the  possession  of  their  said  rights. 

The  defendant  demurred  to  the  statement  of  claim  on  the  ground  that  the 
prescriptive  right  thereby  claimed  was  uncertain  and  unreasonable,  and  could 
not  be  claimed  for  such  a  body  of  persons  as  that  for  whom  the  same  was 
claimed  ;  and  that  the  general  right  set  up  by  the  plaintiffs  could  not  be  claimed 
by  prescription. 

Demurrer  allowed,  with  costs,  but  with  liberty  for  the  plainti&  to  amend. 
BayliB  ▼.  Ty8se>n-AmhuTSt  (Chan.  Div.),  XXII— -100. 

9. In  order  to  make  a  right  of  pasture  over  common  or  lammas  lands 

appurtenant  to  particular  lands,  there  must  be  some  relation  between  the  enjoy- 
ment of  the  right  and  the  enjoyment  of  the  particular  lands  ;  that  is,  there  must 
be  some  connection  between  the  beasts  used  on  those  particular  lands  and  the 
number  or  description  of  beasts  that  may  be  depastured  on  the  common  or  lam- 
mas lands  :  as,  for  instance,  where  the  right  claimed  Is  for  the  beasts  which 
plough  the  particular  lands ;  or,  for  every  beast  used  on  such  lands  not  exceed- 
ing a  certain  number.    Id. 

10. In  an  action  claiming  rights  of  pasture,  or  rights  of  a  like  nature,  it 

is  the  duty  of  the  court,  as  far  as  possible,  to  attribute  a  legal  origin  to  such 
rights,  where  there  is  evidence  of  long  continued  user,  but  that  duty  can  only 
be  discharged  at  the  trial.     Id. 

11. A  right  of  pannage  is  simply  a  right  vested  by  express  or  implied 

grant  in  an  owner  of  pigs,  or  an  owner  of  land  who  keeps  pigs,  to  go  into  the 
wood  of  the  grantor  and  allow  the  pigs  to  eat  the  acorns  or  beech-mast  which 
have  fallen  to  the  ground,  and  does  not  prevent  the  owner  of  the  wood  from 
lopping  the  trees  in  the  ordinary  course  of  management,  or  from  cutting  them 
down  for  timber  when  ripe.  Chilton  v.  Corporation  of  London  (Chan.  Div.), 
XXm— 714. 

12.  Appropriation  by  lord  of  manor.  Where  the  lord  of  a  manor  has 
appropriated  by  leasing  and  also  has  granted  out  by  copy  of  court  roll  portions 
of  the  waste,  the  fact  that  there  has  been  a  sufficiency  of  common  of  pasture 
duriog  ten  years,  is  evidence  that  the  inclosures  have  not  interfered  with  the 
rights  of  the  commoners.    LcuceUes  v.  Ondow  (Q.  B.  Div.),  XXI— -207. 

13. In  1751  the  lord  of  the  manor  of  C.  demised  a  brick-kiln  then  stand- 
ing on  the  waste  thereof,  with  liberty  to  inclose  a  piece  of  land  not  exceeding 
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half  an  acre,  and  to  dig  earth  for  the  use  of  the  kiln  ;  this  lease,  after  its  expi- 
ration, was  renewed  from  time  to  time,  and  meanwhile  leases  of  other  parts  of 
the  waste  were  granted  for  the  purpose  of  erecting  thereon  kilns  and  of  digging 
day.  Daring  the  currency  of  the  lease  made  in  1751  presentments  were  made 
by  the  homage  of  encroachments  on  the  waste  by  strangers  ;  but  no  objection 
was  made  to  the  granting  of  the  leases,  and  the  commoners  bought  bricks  at 
the  kilns : 

Heldy  that  the  granting  of  the  leases  ought  to  be  referred  to  a  legal  origin, 
and  that  there  was  evidence  sufficient  to  establish  that  the  lord  of  the  manor 
had  by  custom  the  right  to  approve,  so  that  he  left  a  sufficiency  of  turbary  and 
estovers  to  the  conunoners.     Id. 

14.  By  a  deed,  made  in  1614,  certain  copyhold  land  of  the  manor  of  C. 

was  enfranchised,  and  thereby  the  lord  granted  to  G.  M.  "  all  and  all  manner 
of  turbaries,  digging  and  carrying  of  turfs,  estovers,  and  common  of  estovers, 
heath,  and  fern  ....  in  such  sort,  nature,  quality,  and  condition  as  the  free- 
holders and  tenants  in  free  socage  of  the  said  manor,  within  the  parish  of  G. 
aforesaid,  have  used  and  enjoyed  the  same": 

HMf  that  the  terms  of  the  deed  afforded  no  evidence  that  at  the  time  of  its 
execution  the  freeholders  of  the  manor  had  larger  rights  of  common  than  the 
copyholders.     Id. 

16.  HMy  further,  that  the  deed  did  afford  evidence  that  the  grant  of 

common  of  turbary  and  estovers  to  Q.  M.  was  made  subject  to  the  customs  of 
the  manor  ;  and,  therefore,  that  the  lord  could  approve  as  against  the  sucoessor 
In  title  of  G.  M.    Id. 

COMPENSATION — See  Eminent  Domain,  »-16. 

COMPLAINT  —  See  Pleading,  1,  2. 

COMPOSITION. 

Validity  of.  At  a  meeting  of  the  defendant's  creditors,  the  following  agree- 
ment, to  which  the  plaintiff  was  an  assenting  party,  was  made  and  signed  by 
all  the  creditors  present :  "  We  the  undersigned  creditors  of  W.  B.,  in  consid- 
eration of  10«.  in  the  pound  on  our  respective  debts  set  opposite  to  our  respect- 
ive names,  hereby  agree  to  accept  the  same  in  discharge  of  our  said  debts,  on 
the  undersanding  that  no  concealment  or  fraud  has  been  practised  by  the  said 
W.  B. :  the  whole  of  the  creditors  receiving  not  exceeding  a  like  sum  in  dis- 
charge of  their  debts." 

At  the  time  of  entering  into  this  agreement,  it  was  known  that  the  debtor  was 
being  sued  in  a  county  court  by  one  P.  as  executor  of  a  creditor  for  a  small  sum 
which  was  afterwards  paid  in  fuU  the  day  before  the  cause  was  ripe  for  trial : 

Hdd,  that  the  agreement  was  limited  to  the  creditors  signing  it ;  and  that, 
even  if  it  were  not  so,  the  payment  to  P.  being  made  under  pressure,  and  not  in 
pursuance  of  a  prior  arrangement  to  give  him  a  preference,  did  not  render  the 
transaction  void.  Carrey  v.  BarreU  (Com.  PL  Div.),  XXX — 607.  See  notes, 
Id.  611. 

See  Bankbuftct,  121,  etc. 

COMPROMISE— /Sm  Accord,  etc.,  2 ;  Bankruptcy,  121,  etc. 


CONDITION.'  'JC^^TEMPT.  101 


■  • 


CONDITION. 

1.  Oonditional  ezeontion.  If  two  persons  exAa^;a  (itsad  on  the  faith  that 
a  third  will  do  so,  and  he  does  not,  they  are  not  bouna  in  ^eqoityi,  but  are  enti- 
tled to  ask  the  coart  to  make  a  declaration  to  that  effect.  LuJU  Y.^South  Ken- 
HnffUm  Hotel  Go.  (Chan.  Div.),  XXV— 0.  •'.  //-. 

2.  Precedent.    A  covenant  by  a  landlord  to  grant  a  new  lease  tf^nija; expira- 
tion of  the  term,  provided  the  tenants'  covenants  shall  have  been  *diil)^  .p%r- 
fonned,  makes  such  performance  a  condition  precedent  to  the  giving  of  tfie  neii^  *• 
lease.     i^?icA  v.  ^Tiiddrfww^  (Chan.  Div.).  XVI— 762.  "'f 

8e6  Ankuttt,  1, 2  ;  Apfointmemt,  2 ;  Bills  of  Lading,  1 ;  Contract,  22-24 ; 

Landlord  and  Tenant,  8,  9. 

CONDITIONAL  SALE  — .Sw  Salb,  2-4. 

CONFLICT  OP  LAWS— iS^  Lrx  Loci,  1,  etc. 

CONSIDERATION  — iS^  Contract,    13-16;    Fraudulent   Conveyances, 

9-12,- 

'  CONSPIBACT  —  <S^  Criminal  Law,  11,  12,  63. 

CONTAGIOUS  DISEASES  —  See  Action,  7 ;  Health,  1. 

CONTEMPT. 

1.  Jndtolal  sale  after  notioe  of  restraining  order.  A  sheriff's  officer  and 
an  auctioneer  proceeded  with  the  sale  of  the  property  of  a  trader  seized  under  a 
fi.  fa.  after  they  had  received  notice  by  a  letter  from  the  debtor's  solicitor  that 
he  had  filed  a  liquidation  petition,  and  had  also  received  notice  by  telegram 
that  the  Court  of  Bankruptcy  had  made  an  order  restraining  further  proceed- 
ings under  the  writ : 

HM,  that  the  sheriff's  officer  and  the  auctioneer  had  been  guilty  of  contempt 
of  court,  and  that  they  must  pay  the  costs  of  a  motion  to  commit  them.  Matter 
of  Bryant  (Chan.  Div.),  XIX— 605.    See  notes.  Id.,  697. 

2.  l^BVj  after  appointment  of  receiver.  The  levying  of  an  execution 
upon  chattels  after  the  making  of  an  order  "that  C.  E.  M.,  upon  his  giving 
security,  be  appointed  receiver"  of  the  judgment  debtor,  bat  before  such  secu- 
rity has  been  given,  is  not  a  contempt  of  court,  C.  E.  M.  not  being  yet  receiver. 
Edwards  T.  Bdwarde  (Ch&n.  Div.),  XVI— 751;  reversing  S.  C.  XV— 846. 

3.  I>isobedience  of  order.  An  order  that  a  father  named  Holt  should 
deliver  over  his  infant  daughter  to  her  mother  was  intituled  in  the  matter  of 
the  infant  (naming  her)  and  in  the  matter  of  the  act  86  &  87  Vict.  c.  12.  The 
copy  delivered  to  the  father  on  serving  him  with  the  order  was  intituled  only  in 
the  matter  of  the  act,  and  not  in  the  matter  of  the  infant,  but  it  was  indorsed 
on  the  outside  "  Re  Holt."  The  order  was  not  obeyed,  and  an  order  was  then 
made  to  attach  the  father,  and  he  was  arrested  and  lodged  in  prison  : 

Held,  that  the  service  of  the  first  order  was  ineffectual,  and  that  the  order  to 
attach  most  be  discharged  as  irregolar.  Matter  ofHoU  (Chan.  Div.),  XXVII 
--483. 

CONTINGENT  REMAINDER  — iSfec  Wills,  74,  75. 
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,./.   \      CONTRACT. 

1.  Implied.  One  V^o'<ha6  made  an  agreement,  not  valid  by  the  statute  of 
frauds,  to  take^ik  leaSe  ht  a  house  provided  the  owner  will  make  certain  improve- 
ments, and  has  bimself  made  some  of  those  improvements  with  the  owner's  con- 
sent, is^entltl^  H;b  recover  compensation  for  such  improvements,  if  he  is  finally 
preveBjt^'4)ir  the  owner's  default  from  taking  possession  of  the  house.  PtU- 
hrioky.Laioesiq.  B.  Div.),  XVI— 340. 

*,  *  \*2r.  When  binding.    Circumstances  in  the  condact  of  two  parties  may  estab- 
'•\^  Hsh  a  binding  contract  between  them,  although  the  agreement,  reduced  into 
writing  as  a  draft,  has  not  been  formally  executed  by  either.     Brogden  v. 
Metropolitan  Ry,  Co.  (App.  Cas.),  XX — 171. 

3. In  such  a  case  the  word  "  approved  "  written  by  one  of  the  parties  at 

the  end  of  the  draft  agreement  must  be  taken  as  an  approval  of  the  substance 
of  the  draft,  and  not,  as  in  the  case  of  a  conveyancer's  or  solicitor's  draft,  an 
approval  of  the  mere  form.     Id. 

4.  B.  &  Sons  had  for  some  years  supplied  the  M.  Railway  Company 

with  coals.  At  last  it  was  suggested  by  B.  that  a  contract  should  be  entered 
into  between  them.  After  their  agents  had  met  together  the  terms  of  agree- 
ment were  drawn  up  by  the  agent  of  the  M.  Company  and  sent  to  B.  B.  filled 
up  certain  parts  of  it  which  had  been  left  in  blank,  and  introduced  the  name  of 
the  gentleman  who  was  to  act  as  arbitrator  in  case  of  differences  between  the 
parties,  wrote  "approved"  at  the  end  of  the  paper,  and  signed  his  own  name. 
B.'s  agent  sent  back  the  paper  to  the  agent  of  the  M.  Company,  who  put  it  in 
his  desk,  and  nothing  farther  was  done  in  the  way  of  a  formal  execution  of  it. 
Both  parties  for  some  time  acted  in  accordance  with  the  arrangements  men- 
tioned in  the  paper,  coals  were  supplied  and  payments  made  as  therein  stated, 
and  when  some  complaints  of  inexactness  in  the  supply  of  coals,  according  to 
the  terms  stated  in  the  paper,  were  made  by  the  M.  Company,  there  were 
explanations  and  excuses  given  by  B.,  and  the  ''contract"  was  mentioned  in 
the  correspondence,  and  matters  went  on  as  before.  Finally  disagreements 
arose,  and  B.  denied  that  there  was  any  contract  which  bound  him  in  the 
matter : 

Hdd,  that  these  facts,  and  the  actual  conduct  of  the  parties,  established  the 
existence  of  such  a  contract,  and  there  having  been  a  clear  breach  of  it  B.  & 
Sons  must  be  held  liable  upon  it.    Id. 

6. A  mere  mental  assent  to  the  terms  stated  in  a  proposed  contract 

would  not  be  binding,  but  acting  upon  those  terms,  by  sending  coals  in  the 
quantities  and  at  the  prices  mentioned  in  it,  amounted  to  sufiicient  to  show  the 
adoption  of  the  writing  previously  altered  and  sent,  and  to  constitute  it  a  valid 
contract.     Id. 

6. An  intimation  in  the  written  acceptance  of  a  tender  that  a  contract 

will  be  afterwards  prepared,  does  not  prevent  the  parties  from  becoming  bound 
to  perform  the  terms  in  the  tender  and  acceptance  respectively  mentioned,  if 
the  intention  of  the  parties  was  thereby  to  enter  into  an  agreement,  and  if  the 
preparation  of  the  contract  was  contemplated  merely  for  the  purpose  of  express- 
ing the  agreement  already  arrived  at  in  formal  language.  Lewis  v.  Brass  (Q. 
B.  Div.).  XXVIIl^528. 
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7. The  defendant  placed  a  leasehold  property  in  the  hands  of  a  house 

agent  for  sale.  The  plaintiff  wrote  to  the  agent,  "  In  reference  to  J.*s  property 
in  Fleet  Street,  I  think  £800  for  the  lease,  fixtares.  &c. ,  is  about  what  I  should 
be  willing  to  give.  Possession  to  be  given  me  within  fourteen  days  from  date. 
This  offer  is  made  subject  to  the  conditions  of  the  lease  being  modified  to  my 
solicitor's  satisfaction."  Shortly  afterwards  the  agent  wrote  back,  "  We  are 
instructed  to  accept  your  offer  of  £800  for  these  premises,  and  have  asked  J.'s 
solicitor  to  prepare  contract."  The  required  modification  in  the  lease  was 
procured : 

Held,  that,  notwithstanding  the  reference  to  a  future  contract,  the  two  letters 
constituted  a  complete  contract.  BonnevoeU  v.  Jenkins  (Chan.  Div.),  XXV — 
128.     See  notes.  Id.,  131. 

8. The  defendant  made  an  offer  by  letter  to  sell  an  estate  to  the  plaintiff, 

which  offer  the  plaintiff  accepted  by  letter,  "  subject  to  the  title  being  approved 
by  my  solicitor."  After  this  the  plaintiff  wrote  to  say  that  he  must  abandon 
the  purchase  unless  he  was  allowed  to  pay  the  money  by  instalments.  The 
defendant  assented  to  payment  by  instalments.  Shortly  afterwards  the  plain- 
tiff's solicitor  brought  to  the  defendant's  solicitor  a  paper  embodying  the  terms 
as  to  payment,  and  headed,  "  Proposals  by  T.  H.  for  purchase  of  the  M.  Estate." 
The  defendant's  solicitor  verbally  agreed  to  these  terms,  and  arranged  to  instruct 
his  counsel  to  prepare  an  agreement  on  the  basis  of  them,  but  no  such  contract 
was  prepared.  The  defendant  having  afterwards  declined  to  complete,  the 
plaintiff  brought  his  action  for  specific  performance,  and  the  defendant  demurred 
to  the  statement  of  claim.  On  the  argument  in  the  court  below,  it  was  taken 
for  granted  that  the  two  letters  made  a  binding  contract  : 

Heldy  by  Malins,  V.G.,  that  the  negotiations  as  to  payment  by  instalments  did 
not  amount  to  an  abandonment  by  the  plaintiff  of  the  original  contract,  and 
that  the  demurrer  must  be  overruled ;  but  held,  on  appeal,  that  the  words 
"  subject  to  the  title  being  approved  by  my  solicitor "  were  not  merely  an 
expression  of  what  would  be  implied  by  law,  but  constituted  a  new  term  ;  that 
the  plaintiff's  letter,  therefore,  was  not  an  acceptance,  but  a  new  offer  which 
had  never  been  accepted,  and  that  there  was  no  binding  contract.  Hueeey  v. 
Home-Payne  (Chan.  Div.),  XXV— 661.     See  notes,  Id.,  569. 

9. A.  wrote  to  B.  offering  to  sell  him  an  estate  for  £37,500,  or  a  part  of 

the  estate  for  a  less  sum,  and  added  a  postscript  reserving  the  right  to  remove 
the  materials  of  a  house.  B.  replied :  **  I  beg  to  acknowledge  the  receipt  of 
your  letter  stating  that  you  are  willing  to  accept  £87,500  for  the  whole  of  your 
freehold  land  at  N.  I  hereby  accept  your  terms  as  above,  and  agree  to  pay  you 
the  said  sum  of  £37,500  for  your  land  ": 

Held,  by  Jessel,  M.R.,  that  this  was  an  acceptance  of  the  terms  in  A.'s  letters, 
indnding  the  postscript.     Id. 

10.  Offer  accepted  before  withdrawn.  An  offer  of  a  contract  sent  by  let- 
ter cannot  be  withdrawn  by  merely  posting  a  subsequent  letter  which  does  not, 
in  the  ordinary  coarse  of  the  poet,  arrive  until  after  the  first  letter  has  been 
received  and  answered.  Byrne  v.  Van  Tienhaven  (Com.  PI.  Div.),  XXX — 883. 
See  notes.  Id.,  889. 

11. By  letter  of  the  1st  of  October  the  defendants  wrote  from  Cardiff 

offering  goods  for  sale  to  the  plaintiffs  at  New  York.    The  plaintiffs  received 
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the  offer  on  tlie  11th  and  accepted  it  hy  telegram  on  tne  same  day,  and  by  letter 
on  the  15th.  On  the  8th  of  October  the  defendants  posted  to  the  plaintlfb  a 
letter  withdrawing  the  offer.     This  letter  reached  the  plaintifb  on  the  20th  : 

Hdd,  that  the  withdrawal  was  inoperative,  a  complete  contract  binding  both 
parties  having  been  entered  into  on  the  11th  of  October  when  the  plaintiffs 
accepted  the  offer  of  the  Ist,  which  they  had  no  reason  to  suppose  was  with- 
drawn.    Id. 

12. The  plaintiffs  claimed  £37  from  the  defendant  for  the  use  and 

occupation  of  a  house,  and  authorized  him  to  pay  the  amount  to  a  person  whom 
they  named.  She  called  on  the  defendant,  and  he  then  expressed  his  readiness 
the  pay  the  amount,  but  she  (having  also  an  interest  in  the  property)  refused  to 
receive  it.  No  actual  tender  was  made.  The  plaintiffs  sued  the  defendant  for 
the  use  and  occupation,  claiming  £288.     The  defendant  paid  £87  into  court : 

Held,  that  as  soon  as  the  defendant  expressed  to  the  agent  his  readiness  to 
pay  the  £87  there  was  a  concluded  agreement  between  him  and  the  plaintiffs 
for  that  amount,  and  that  the  plaintifb  could  not  recover  more.  Orettan  ▼. 
Meea  (Chan.  Div.),  XXV— ^2. 

13.  Validity.  Oonsideration  cormpt.  The  defendants  contracted  to  pay  the 
plaintiff  a  commission  for  superintending  repairs  to  be  executed  by  them  on 
certain  ships  belonging  to  the  Great  Eastern  Hallway  Company.  The  plaintiff 
at  the  time  of  such  contract  being  made  was  in  a  position  of  trust  in  relation  to 
the  railway  company,  having  been  employed  by  them  as  an  engineer  to  advise 
them  as  to  the  repairs,  and  the  contract  between  defendants  and  plaintiff  was 
made  in  part  in  consideration  of  a  promise  that  the  plaintiff  would  use  his  influ- 
ence with  the  railway  company  to  induce  them  to  accept  the  defendants'  tender 
for  the  repair  of  the  ships.  The  jury  found  that  the  contract,  though  calcu- 
lated to  bias  the  mind  of  the  plaintiff,  had  not,  in  fact,  done  so,  and  that  he  had 
not  in  consequence  thereof  given  less  beneficial  advice  to  the  company  as  to  the 
defendants'  tender  than  he  would  otherwise  have  done  : 

HM,  that  the  plaintiff  could  not  maintain  an  action  for  commission  under  the 
contract,  on  the  ground  that,  even  although  the  plaintiff  had  not  been  induced 
to  act  corruptly,  the  consideration  for  the  contract  was  corrupt.  Ha/rringUm  v. 
V%ct(nia  Oraving  Dock  Co.  (Q.  B.  Div.),  XXVIII— 458.    See  notes.  Id.,  468. 

14.  Oonsideration  iUegaL  Money  lent  to  enable  the  borrower  to  pay  a  bet 
which  he  has  already  lost  does  not  constitute  a  debt  for  an  "illegal  considera- 
tion "  within  the  act  5  &  6  Will,  4.  c.  41. 

Consequently,  such  a  debt  can  be  proved  in  the  bankruptcy  of  the  borrower. 
Matter  of  Pyke,  and  Matter  of  List&r  (Chan.  Div.),  XXV— 647.  See  notes. 
Id.,  650. 

16. The  plaintiff,  a  broker,  was  employed  by  the  defendant  to  speculate 

for  him  upon  the  Stock  Exchange  :  to  the  knowledge  of  the  plaintiff  the  defend- 
ant did  not  intend  to  accept  the  stock  bought  for  him,  or  to  deliver  the  stock 
sold  for  him,  but  expected  that  the  plaintiff  would  so  arrange  matters  that  noth- 
ing but  differences  should  be  payable  by  him ;  the  plaintiff  knew  that  unless 
he  could  arrange  matters  for  the  defendant  as  the  latter  expected,  the  defendant 
would  be  unable  to  meet  the  engagements  which  the  plaintiff  might  enter  into 
for  him.  The  plaintiff  accordingly  entered  into  contracts  on  behalf  of  the 
defendant,  upon  which  the  plaintiff  became  personally  liable  ;  and  he  sued  the 


CONTRACT.  105 

defendant  for  indemnity  against  the  liability  incurred  by  him  and  for  commis- 
sion as  broker  : 

HM,  that  the  plaintiff  was  entitled  to  recover ;  for  the  employment  of  the 
plaintiff  by  the  defendant  was  not  against  public  policy,  and  was  not  illegal  at 
common  law,  and,  further,  was  not  in  the  nature  of  a  gaming  and  wagering 
contract  against  the  provisions  of  8  &  9  Vict.  c.  109,  s.  18.  Tluieker  v.  Hardy 
(Q.  B.  Div.),  XXIX— 117.     See  notes,  128. 

16.  Facts  concealed.  Wliere  parties  are  contracting,  either  of  them,  unless 
he  is  under  a  duty  to  the  other,  may  keep  silence  even  as  to  facts  which  he 
believes  would  be  operative  on  the  mind  of  the  other  ;  if,  however,  one  of  them 
has  made  a  statement  which  he  believes  to  be  true,  but  which  in  the  course  of 
the  negotiation  he  discovers  to  be  false,  he  is  bound  to  correct  his  erroneous 
statement,  otherwise  the  contract  may  be  avoided.  Dames  v.  London  db  Prov. 
M.  Ins.  Co.  (Chan.  Div.),  XXV— 432. 

17. In  some  ca^,  such  as  contracts  between  solicitor  and  client,  there 

is  a  duty  to  make  entire  disclosure.     In  others,  such  as  contracts  of  partner- 
ship, everything  material  must  be  disclosed.     Id. 

18.  Fraud  of  agent.  Where  a  secret  gratuity  is  g^ven  to  an  agent  with  the 
Intention  of  influencing  his  mind  in  favor  of  the  giver  of  the  gratuity,  and  the 
agent,  on  subsequently  entering  into  a  contract  with  such  giver  on  behalf  of  his 
principal,  is  actually  influenced  by  the  gratuity  in  assenting  to  stipulations  prej- 
ndidal  to  the  interests  of  his  principal,  although  the  gratuity  was  not  given 
directly  with  relation  to  such  particular  contract,  the  transaction  is  fraudulent 
as  against  the  principal,  and  the  contract  is  voidable  at  his  option.  Smith  v. 
Sorty  (Q.  B.  Div.),  XXVIII— 455. 

19.  Formal  execntion.  A  contract  by  a  municipal  corporation  must  be  exe- 
cuted according  to  requirements  of  the  statute  or  it  is  not  bound,  though  it  has 
received  the  benefit  of  the  agreement.  Bunt  v.  Wimbledon  Local  Board  (Com. 
PL  Div.),  XXX— 400;  affirming  8.  C,  Id.,  106. 

20.  Oonstmctlon.  Two  contracts,  each  for  the  sale  of  SOO  tons  of  rice,  were 
made  in  London.  The  first  contract  (which  the  second  exactly  followed)  was 
for  800  tons  "of  Madras  rice,  to  be  shipped  at  M^ras,  or  coast,  for  this  port, 
during  the  months  of  March  »««»/„  April,  1874,  per  Rajah  of  Cochin."  ITie 
600  tons  filled  8,200  bags.  The  vessel  arrived  at  Madras  in  February,  and  on 
the  23d  of  that  month  1,780  bags  were  put  on  board,  and  on  the  24th  of  Febru- 
ary a  like  number  ;  on  the  28th  of  February  3,560  bags  were  put  on  board,  and 
bills  of  lading  were  given  for  those  amounts  on  the  days  mentioned.  A  bill  of 
lading  for  the  remaining  1,080  bags  was  given  on  the  3d  of  March,  but  all,  ex- 
cept fifty  bogs,  had  been  put  on  board  before  that  day.  In  an  action  for  refus- 
ing to  accept  the  rice,  the  defence  was  that  it  had  not  been  shipped  during  the 
months  of  March  "»^/  „  April  : 

Held,  that  the  contract  had  not  been  complied  with ;  that  its  words  must  be 
construed  in  their  plain  and  ordinary  sense  ;  that  evidence  of  any  usage  in  the 
particular  trade  must,  to  affect  their  meaning,  be  very  clear  aud  consistent,  and 
such  evidence  not  having  been  given  in  this  case,  the  plaintiffs  could  not  recover 
on  the  contract.  Bowes  v.  Shand  (App.  Cas.),  XX — 30  ;  affirming  XVH — 133, 
and  reversing  XIX — 253. 
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21.  What  may  be  considered.  A  firm  of  shipbailders  agreed  to  lengthen 
and  repair  an  iron  steamship ;  the  object  being  that  she  might  be  classed  100  A 1 
at  Lloyd's.  The  specification  forming  part  of  the  contract  contained  this  stip- 
ulation, "Iron  Work:  The  plating  of  the  hull  to  be  carefully  overhauled  and 
repaired,  but  if  any  new  plating  is  required,  the  same  to  be  paid  for  extra  (four- 
teen words  deleted,  signed  A.  &  J.  I.,  D.  G.)  Deck-beams,  ties,  diagonal  ties, 
main  and  spar-deck  stringers,  and  all  iron  work,  to  be  in  accordance  with 
Lloyd's  rules  for  classification  :" 

Held,  that  the  shipbuilders  were  bound  to  supply  without  extra  charge  any 
new  plates  required  to  enable  the  vessel  to  be  classed  100  A  1  at  Lloyd's  ;  and 
that  neither  the  letters  of  the  parties  before  the  contract  was  signed,  nor  the 
initialed  deleted  words  in  the  contract,  could  be  considered  for  the  purpose  of 
interpreting  the  intention  of  the  parties. 

Held,  that  the  costs  of  Lloyd's  survey,  and  the  Board  of  Trade  tonnage  meas- 
urement, should  be  borne  by  the  shipowner.  Inglis  v.  Buttery  (App.  Cas.), 
XXIV-404. 

22.  Oonditiona.  A  building  contract  by  which  the  plaintiffs  contracted  with 
the  defendants  to  construct  a  dock  and  other  works  in  connection  therewith, 
provided  as  follows  :  "  Should  the  contractor  fail  to  proceed  in  the  execution  of 
the  works  in  the  manner  and  at  the  rate  of  progress  required  by  the  engineer,  or 
to  maintain  the  said  works,  as  hereinafter  mentioned,  to  the  satisfaction  of  the 
engineer,  his  contract  shall,  at  the  option  of  the  company  but  not  otherwise,  be 
considered  void  as  far  as  relates  to  the  works  or  maintenance  remaining  to  be 
done  ;  and  all  sums  of  money  that  may  be  due  to  the  contractor,  together  with 
all  materials  and  implements  in  his  possession  and  all  sums  named  as  penalties 
for  the  non-fulfilment  of  the  contract,  shall  be  forfeited  to  the  company,  and 
the  amount  shall  be  considered  as  ascertained  damages  for  breach  of  contract." 
The  contract  provided  that  "the  whole  of  the  works  should  be  entirely  com- 
pleted on  or  before  the  81st  of  August,  1873."  The  works  were  not  completed 
by  that  date.    There  were  other  clauses  in  the  contract  in  the  following  terms  : 

**  If  the  contractors  shall  not  complete  the  said  works  within  the  period  lim- 
ited for  the  purpose,  or  if  they  shall  become  bankrupt,  or  if  from  any  cause 
whatever  (not  arising  from  any  acts  done  or  omitted  to  be  done  by  the  said  com- 
pany contrary  to  the  true  intent  and  meaning  of  these  presents)  they  shall  be 
delayed  or  prevented  in  the  completion  of  the  said  works  according  to  the  speci- 
fication, it  shall  be  lawful  for  the  company,  without  any  previous  notice,  to  take 
the  works  entirely  or  in  part  out  of  their  hands,  and  to  employ  any  other  con- 
tractor to  complete  the  same." 

"  Should  the  engineer  be  at  any  time  dissatisfied  with  the  nature  or  mode  of 
proceeding  with,  or  at  the  rate  of  progress  or  maintenance  of,  the  works,  or  any 
part  thereof,  he  shall  have  full  power  to  procure  and  make  use  of  all  labor  and 
materials  from  the  money  that  may  then  be  due  or  that  may  become  due  to  the 
contractor,  but  it  is  hereby  expressly  declared  that  the  possession  of  this  power 
by  the  engineer  shall  not  in  any  degree  relieve  the  contractor  from  his  obliga- 
tion to  proceed  in  the  execution  of  and  complete  the  works  with  the  requisite 
expedition  or  to  maintain  them  as  hereinafter  mentioned."  On  the  22d  of  Jan- 
uary, 1874,  and  consequently  after  the  time  fixed  by  the  contract  for  completion 
of  the  works,  the  defendants  gave  notice  to  the  plaintiffs  to  avoid  the  contract 
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under  the  first  of  the  above  claases,  and  thereapon  took  possession  of  the 
works  and  of  the  materials  and  implements  of  the  plaintifEs  : 

Meld,  that  upon  the  true  construction  of  the  contract  the  clause  above  set  forth, 
with  reference  to  the  avoidance  of  the  contract  and  the  forfeiture  of  the  con- 
tractors' implements  and  materials,  could  only  be  enforced  before  the  time  orig- 
inallj  fixed  for  completion  of  the  works  had  expired.  Wtilker  v.  London  <k  iT. 
W.  Ry,  Co,  (Com.  PI.  Div.),  XVII— 403.     See  notes,  Id.,  416,  etc. 

23. Declaration  that  plaintiff,  a  singer,  agreed  with  defendant,  director 

of  the  Italian  Opera  in  London,  that  he  would  undertake  the  part  of  first  tenor 
in  the  theatres,  halls,  and  drawing  rooms  in  the  United  Kingdom  during  his 
engagement,  to  begin  on  the  30th  of  March,  1875,  and  terminate  on  the  18th  of 
July,  1875,  at  a  salary  of  £150  per  month.  That  plaintiff  should  sing  in  concerts 
as  well  as  operas,  but  should  not  sing  anywhere  out  of  the  theatre  in  the  United 
Kingdom  from  the  1st  of  January  to  the  Ist  of  December,  1875,  without  the  writ- 
ten permission  of  defendant,  except  at  more  than  fifty  miles  from  London,  and 
out  of  the  season  of  the  theatre.  That  defendant  agreed  to  be  in  London  with- 
out fail  at  least  mx  days  before'  the  commencement  of  his  engagement  for  the 
purpose  of  rehearsals.  Averment,  that  plaintiff  did  not  sing  anywhere  in  the 
United  Kingdom  from  the  1st  of  January,  1875,  to  the  date  of  the  commence- 
ment of  the  action ;  that  plaintiff  was  prevented  by  temporary  illness  from 
being  in  London  before  the  28th  of  March,  1875,  on  which  day  he  arrived  in 
London  ;  and  that,  save  as  aforesaid,  he  was  and  is  ready  to  perform  his  part 
of  the  contract.  Breach,  that  defendant  refused  to  receive  plaintiff  into  his 
service. 

Plea,  that  pliuntiff  was  not  in  London  six  days  before  the  commencement  of 
the  engagement  ready  for  rehearsals, 'as  was  necessary  for  him  to  be,  wherefore 
defendant  refused  to  receive  plaintiff  into  his  service.     Demurrer  : 

Hdd,  that  the  stipulation  as  to  rehearsals  was  not  a  condition  precedent ;  for 
that  it  did  not  go  to  the  root  of  the  matter,  as  plaintiff  was  to  sing  in  concerts 
at  halls  and  drawing  rooms  as  well  as  at  the  theatre,  and  was  also  to  abstain 
from  singing  within  fifty  miles  of  London  from  the  1st  of  January  previous  to 
the  commencement  of  the  engagement  on  the  80th  of  March.  That  the  plea 
was  therefore  bad.     BeUini  v.  Qye  (Q.  B.  Div.),  XVI— 376. 

24. A  contract  for  the  construction  of  large  iron  buildings  for  a  lump 

sum,  contained  a  clause,  irUer  aUaj  that  no  alterations  or  additions  should  be 
made  without  a  written  order  from  the  employers'  engineer,  and  no  allegation 
by  the  contractors  of  knowledge  of,  or  acquiescence  in,  such  alterations  or  addi- 
tions on  the  part  of  the  employers,  their  engineers  or  inspectors,  should  be 
accepted  or  available  as  equivalent  to  the  certificate  of  the  engineer,  or  as  in 
any  way  superseding  the  necessity  of  such  certificate  as  the  sole  warrant  for 
such  alterations  and  additions.  During  the  execution  of  the  contract  the  con- 
tractors alleged  it  was  impossible  to  cast  certain  iron  trough -girders  of  a  speci- 
fied weight,  and  subsequently  they  were  allowed  to  erect  girders  of  a  much 
heavier  weight ;  and  the  actual  weights  were  entered  in  the  engineer's  certifi- 
cates issued  from  time  to  time  authorizing  interim  payments.  On  the  comple- 
tion of  the  work  the  contractor  claimed  a  considerable  amount  in  excess  of  the 
contract  price  for  the  extra  weight  of  metal  supplied  : 

Heldj  that  the  engineer's  certificates  were  not  written  orders,  and  the  claim 
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was  therefore  excladed  bj  the  terms  of  the  contract.     Tharais  Sulphur  and 
Copper  Oo.  v.  JkPElrop  (App.  Cas.),  XXIV— 638. 

26.  Sntire  oontraot.  The  plaintiffs  sold  to  the  defendant  "  a  cargo  of  from 
2,500  to  3,000  barrels  (seller's  option)  American  petroleum  ....  to  be  shipped 
from  New  York  ....  and  vessel  to  call  for  orders  o£E  coast  for  anj  safe  float- 
ing port  in  the  United  Kingdom,  or  on  the  Continent  between  Havre  and  Ham- 
burg, both  inclusiye  (buyer's  option)."  The  plaintiffs  chartered  a  vessel,  on 
which  were  placed  3,000  barrels  of  petroleum,  and  a  bill  of  lading  was  signed 
making  them  deliverable  to  the  plaintiffs ;  but  as  this  quantity  did  not  consti- 
tute a  full  cargo,  800  additional  barrels  were  placed  on  board,  which  were 
marked  with  a  different  mark,  and  for  which  a  separate  bill  of  lading  was 
signed.  The  plaintiffs  gave  notice  to  the  defendant  of  the  shipment  of  the  3,(K)0 
barrels,  and  were  ready  to  order  the  vessel  from  its  port  of  call  to  any  port  of 
delivery  within  the  contract,  and  there  to  deliver  to  the  defendant  the  8,000 
barrels  and  to  take  the  800  barrels  themselves,  or  to  deliver  to  the  defendant  at 
any  such  port  2,750  barrels  as  the  mean  between  2,5(X)  and  8,000,  but  the 
defendant  refused  to  accept  either  the  3,000  barrels  or  any  other  quantity.  The 
plaintiffs  having  brought  an  action  for  non-acceptance  : 

Held,  that,  on  the  true  ponstruction  of  the  contract,  "cargo"  meant  the  entire 
load  of  the  vessel  which  carried  it ;  that  the  defendant  was  therefore  not  bound 
to  accept  part  of  a  cargo  ;  and  that  the  action  was  not  maintainable.  Borrouh 
man  v.  Drayton  (Exch.  Div.),  XIX— 341. 

26.  Penalty.  A  contract  for  the  erection  of  buildings  provided  that  they 
should  be  completed  by  the  25th  of  December,  and  that  in  default  thereof  the 
contractors  should  forfeit  to  the  employer  £10  per  week  for  every  week  after 
that  date 'during  which  the  buildings  sholild  remain  unfinished  ;  also  that,  if 
the  contractors  were  prevented  by  bankruptcy  or  any  other  cause  from  complet- 
ing, the  employer  might  rescind,  and  that  the  moneys  then  already  paid  should 
be  considered  the  full  value  of  the  works  executed.  There  were  various  other 
stipulations,  and  a  final  provision  that,  in  case  the  contract  should  not  be  in  all 
things  duly  performed  by  the  contractors,  they  should  pay  to  the  employer 
£1,000  as  and  for  liquidated  damages. 

Before  the  25th  of  December  the  contractors  filed  a  liquidation  petition. 
Their  trustees  carried  on  the  works  for  a  time,  and  then  abandoned  the  con- 
tract. Another  builder  was  employed  to  complete  the  works,  which  were  not 
finished  till  long  after  the  25th  of  December : 

Heldy  that  the  £1,000  was  in  the  nature  of  a  penalty,  and  that  the  employer 
was  entitled  to  prove  in  the  liquidation  only  for  the  actual  damage  he  had  sus- 
tained by  the  delay  in  the  completion  of  the  work.  Matter  of  Netoman.  Mat- 
ter of  Capper  (Chan.  Div.),  XXI— 676.     See  notes.  Id.,  685. 

27.  For  personal  servrlces.  The  plaintiff,  a  master  mariner,  accepted  the 
command  of  the  defendant's  ship  under  a  written  agreement,  as  follows  :  "I 
hereby  accept  th^  command  of  the  ship  City  Camp  on  the  following  terms 
Salary  to  be  at  and  after  the  rate  of  £180  sterling  per  annum."  ''  Should  own- 
ers require  captain  to  leave  the  ship  abroad,  his  wages  to  cease  on  the  day  he  is 
required  to  give  up  the  command,  and  the  owners  have  the  option  of  paying  or 
not  paying  his  expenses  travelling  home."  **  Wages  to  begin  when  captain 
joins  the  ship": 
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HM,  that  the  plaintiff  could  not  (except  under  unusual  circumstances)  be 
dismissed  without  a  reasonable  notice.  Oreen  ▼.  Wright  (Com.  PI.  DIy.),  XVIII 
—224.     See  notes,  Id.,  228. 

28. By  an  agreement  dated  the  10th  of  June,  1857,  the  appellant  and 

others  entered  into  a  partnership  for  the  purpose  of  establishing  a  factory  for  the 
manufacture  of  cotton  twist ;  and  thereby  intrusted  the  whole  management  of 
the  said  factory  to  the  appellant  during  his  life.  The  4th  clause  thereof  ran  as 
follows  :  "  All  we  shareholders  having  agreed  to  make  this  settlement,  that  in 
return  for  the  trouble  you  have  been  at  in  getting  up  this  factory  we  have  ap- 
pointed you  for  your  life  the  agent  or  broker  of  this  factory,  as  to  that  it  is  to 
be  understood  as  follows  :  Whatever  cotton  may  have  to  l>e  purchased  for  this 
factory  do  you  purchase ;  and  whatever  yam  may  be  made  in  this  factory  all 
that  do  you  sell ;  and  for  whatever  you  may  sell  on  account  of  the  factory  do 
you  duly  receive  from  this  company  the  commission  at  the  rate  of  5  per  cent, 
during  your  lifetime."  A  decree  for  dissolution  and  winding-up  of  the  said 
copartnership  having  been  obtained  by  some  of  the  copartners  on  the  ground 
that  the  same  could  not  be  carried  on  profitably;  the  appellant  contended  that 
he  was  entitled  to  compensation  in  respect  of  his  said  engagement : 

Heid,  that  there  being  no  agreement  by  the  copartners  to  renounce  their  right 
of  dissolution,  or  to  pay  compensation  if  they  exercised  such  right,  even  if  the 
partnership  were  originally  intended  to  exist  during  the  appellant's  life,  the 
appellant  was  not  entitled  to  compensation.  Nandbhoy  v.  VuO/ublwy  (Ind. 
App.),  XVI— 216.     See  note,  228. 

29.  Peicfonnance.  Defendants,  by  contracts,  dated  London,  17th  March, 
bought  of  plaintifEs  "  about  600  tons  of  Madras  rice,  to  be  shipped  at  Madras  or 
coast  for  this  port  during  the  months  of  March  ■nd/^  April,  per  Rajah  of  Cochin." 
The  600  tons  fiUed  8,200  bags,  of  which  7,120  were  shipped  between  the  28d 
and  28th  of  February,  in  three  parcels,  and  the  last  bill  of  lading  was  signed  on 
the  latter  day ;  of  the  other  1,080  bags,  1,080  were  put  on  board  on  the  28th  of 
February,  and  the  remaining  60  on  the  8d  of  March,  and  the  bill  of  lading 
signed  on  that  day.     Defendants  having  refused  to  accept  the  rice  : 

j?e2d,  that  under  the  circumstances  the  rice  was  shipped  according  to  the  con- 
tracts, for  that  the  fact  of  there  being  several  bills  of  lading  instead  of  the 
whole  being  shipped  under  one  biU  made  no  difference  ;  and  that  the  defendants 
were  bound  to  accept  the  rice.  Bhand  v.  Bow69((^  B.  Div.),  XIX— 258  ;  revers- 
ing 8.  C,  XVII— 138. 

30.  Readiness  to  perform.  The  plaintiffs,  a  wagon  company,  by  agreement 
in  writing  let  the  defendants  a  number  of  railway  wagons  for  a  term  of  years  at 
an  annual  rent,  the  agreement  providing  that  the  plaintiffs,  their  executors,  or 
administrators,  should  during  the  term  keep  the  wagons  in  repair.  Pending 
the  agreement  an  order  was  made  for  the  winding-up  of  the  plaintiff  com- 
pany under  the  supervision  of  the  court,  in  pursuance  of  a  resolution  previously 
passed  by  the  company,  and  liquidators  were  appointed,  who  joined  the  com- 
pany in  assigning  the  benefit  of  the  contract  to  another  company,  upon  the  terms 
that  such  company  should  perform  the  stipulations  by  the  assignors  contained 
in  the  original  contract.  The  assignees  took  over  the  repairing  stations  of  the 
plaintiffs  and  ihe  staff  of  workmen  employed  by  them,  and  were  always  ready 
and  willing  to  execute  all  necessary  repairs  to  the  wagons  : 
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Seldt  that  the  defendants  had  no  defence  to  an  action  for  rent,  upon  the 
ground  that  the  plaintiffs  had  incapacitated  themselves  from  performing  their 
contract ;  for,  first,  the  voluntary  liquidation  of  the  company  was  immaterial, 
the  liquidators  having  power  under  the  Companies  Act,  1862,  ss.  95,  131,  to 
continue  the  letting  of  the  wagons  ;  and,  secondly,  the  repair  of  the  wagons  hy 
the  company  to  whom  the  contract  was  assigned  was  a  sufficient  performance  by 
the  plaintiffs  of  their  agreement  to  repair.  British  Wagmi  Co,  v.  Lea  (Q.  B. 
Div.),  XXIX— 236.     See  notes.  Id.,  241. 

31.  Szouse  for  non-performance.  A  party  is  excused  from  performance  of 
a  contract  of  affreightment  where  he  is  prevented  by  the  act  of  a  foreign  gov- 
ernment from  receiving  the  freight.  Cunningham,  v.  Dunn  (Com.  PI.  Div.), 
XXX— 289. 

32.  Rescission.  The  plaintiff  agreed  in  writing  with  the  defendants  to  sing 
and  play  in  the  chief  female  part  in  a  new  opera  about  to  be  brought  out  at  the 
defendants'  theatre,  at  a  weekly  salary  of  £11  for  three  months,  provided  the 
opera  ran  for  that  time,  commencing  on  or  about  the  14th  of  November.  The 
first  performance  was  announced  for  Saturday,  the  28th  of  November,  and 
no  objection  was  raised  by  plaintiff  as  to  this  delay.  She  attended  several 
rehearsals,  such  attendance,  though  not  expressed  in  the  written  engagement, 
being  an  implied  part  of  it.  Owing  to  delays  of  the  composer,  the  music  of  the 
latter  part  of  the  opera  was  not  in  the  hands  of  defendants  till  a  few  days 
before  the  28th  of  November,  and  the  final  rehearsals  did  not  take  place  till  the 
beginning  of  the  last  week.  Plaintiff  was  taken  ill,  and  was  unable  to  attend 
any  of  the  rehearsals  in  that  week  ;  and,  it  being  uncertain  how  long  her  illness 
might  continue,  defendants'  manager  made  a  provisional  engagement  with  an- 
other artiste.  Miss  L.,  to  study  the  part  and  be  ready  to  take  it  if  the  plaintiff 
was  unable.  If  she  was  not  wanted,  Miss  L.  was  to  receive  a  douceur  ;  If  she 
was  called  on  to  perform,  she  was  to  receive  ^15  a  week  till  the  25th  of  Decem- 
ber, if  the  piece  ran  so  long.  The  plaintiff  continued  too  ill  to  attend  the 
rehearsals  or  the  first  performance  on  Saturday,  the  28th  of  November,  or  on 
the  first  three  days  of  the  next  week  ;  Miss  L.  accordingly  performed  on  those 
days.  On  Thursday,  the  4th  of  December,  the  plaintiff  was  well  enough  to  per- 
form and  tendered  her  services,  which  the  defendants  refused  to  accept ;  on 
which  she  brought  an  action  for  wrongful  dismissal.  The  jury  found,  inter  aUa, 
that  the  employment  of  Miss  L.  by  the  defendants  under  the  circumstances  was 
reasonable  : 

Heldy  that  the  plaintiff's  inability  to  perform  on  the  opening  and  early  per- 
formances went  to  the  root  of  the  matter,  and  justified  the  defendants  in  rescind- 
ing the  contract.     Poussard  v.  Spiers  (Q.  B.  Div.),  XVII — ^93.     See  notes.  Id.,  99. 

33. In  an  action  by  the  appellant  against  the  respondent  for  alleged 

breaches  of  certain  covenants  contained  in  their  deed  of  partnership,  and  for 
fraud  alleged  to  have  been  committed  by  the  defendant  in  obtaining  a  deed  of 
dissolution  thereof  ;  it  appeared  that  as  regards  the  said  breaches  the  plaintiff 
had,  by  the  deed  of  dissolution,  in  consideration  of  the  defendant  having  given 
up  the  whole  of  the  partnership  assets  to  the  plaintiff,  released  the  defendant 
from  all  matters  and  things  whatever  touching  or  concerning  the  joint  trade, 
without  prejudice  nevertheless  to  the  covenants  and  agreements  in  the  said  deed 
of  dissolution  contained  : 


CONTRACT.  Ill 

Held,  that  as  the  release  could  not  be  separated  from  the  rest  of  the  deed  of 
disBolation,  and  as  the  plaintiff  had  not  disaffirmed,  and  was  not  in  a  condition 
to  disaffirm  or  rescind  the  contract,  of  which  the  release  formed  part,  the  same 
was  binding  upon  him.  Urquhart  v.  Ifaepherson  (App.  Cas.),  XXIV — 545. 
See  notes.  Id.,  555. 

34. A  condition  in  a  contract  for  sale  that,  if  the  purchaser  shall  make 

an  J  objection  or  requisition  which  the  vendor  shall  be  unwilling  on  the  ground 
of  expense  or  otherwise  to  comply  with,  the  vendor  may  annul  the  sale,  does  not 
enable  a  vendor  to  rescind  the  contract  in  a  case  where  he  fails  to  show  any 
title  whatever.     Bowman  v.  Hyland  (Chan.  Div.),  XXV — 500. 

36. The  plaintiff,  being  in  embarrassed  circumstances,  in  pursuance  of 

an  agreement  between  him  and  A.,  made  over  all  his  stock-in-trade  to  A.,  and 
fictitious  bills  of  exchange  were  given  by  A.  in  plaintiff's  favor.  Possession  of 
the  goods  was  given  to  A.,  together  with  an  inventory,  but  no  bill  of  sale  was 
executed  by  plaintiff.  The  object  of  the  transaction  was  to  prevent  plaintiff's 
creditors  getting  hold  of  the  goods,  and  so  being  paid  in  full.  Defendant  was 
a  creditor  for  £100,  and  was  cognizant  of  what  was  concocted  between  plaintiff 
and  A.  After  A.  had  removed  the  goods  from  plaintiff's  premises,  two  meetings 
of  plaintiff's  creditors  were  held,  but  no  compromise  was  effected  with  the  cred- 
itors. Some  months  afterwards  A.  executed  a  bill  of  sale  of  the  goods  to  defend- 
ant, for  the  alleged  purpose  of  securing  the  debt  due  from  plaintiff  to  defendant, 
but  plaintiff  was  no  party  to  the  bill  of  sale,  nor  did  he  sanction  or  know  of  it. 
Plaintiff  having  demanded  the  goods  from  A.  and  defendant,  brought  an  action 
against  defendant  for  the  detention  : 

HM^  that,  the  fraudulent  purpose  not  having  been  carried  out,  plaintiff  was 
not  jelying  on  the  illegal  transaction,  but  was  entitled  to  repudiate  it,  and  re 
cover  his  goods  from  A.,  and  defendant  had  no  better  title  than  A.,  as  he  knew 
how  A.  had  become  possessed  of  the  goods.     Taylor  v.  Bower»  (Q.  B.  Div.), 
XVI— 348.     See  notes.  Id.,  857. 

36.  ^ A  builder  contracted  with  a  building  club  to  erect  some  houses  for 

them  on  their  own  land.  The  contract  contained  a  stipulation  that,  if  the  con- 
tractor should  neglect  or  refuse  to  proceed  with  the  work  in  a  proper  manner  to 
the  satisfaction  of  the  architect  of  the  club,  or  become  bankrupt,  or  insolvent, 
or  otherwise  rendered  incapable  of  completing  the  contract,  the  architect  should 
have  power,  after  giving  two  days*  notice  in  writing  to  the  contractor,  to  ap- 
point other  persons  to  complete  the  work,  and  to  provide  the  requisite  materials, 
and  also  to  seize  and  retain  all  materials,  plant,  and  implements  ;  provided  that 
the  contractor  should  have  drawn  money  on  account  of  his  contract. 

The  contractor  commenced  the  works  and  carried  them  on  for  some  time, 
receiving  a  considerable  sum  from  the  club.  On  the  80th  of  May  he  filed  a 
liquidation  petition.  On  the  2d  of  June  the  architect  of  the  club  gave  notice  to 
the  contractor  that,  as  he  had  neglected  to  proceed  with  the  works,  they  should, 
on  the  expiration  of  two  days,  employ  other  means  of  completing  the  works,  and 
that  he  must  not  remove  any  materials,  implements,  or  plant  from  the  works, 
and  on  the  expiration  of  this  notice  the  club  took  possession  of  the  materials, 
implements,  and  plant : 

HM,  that  the  club  were  entitled,  as  against  the  trustee  in  the  liquidation,  to 
retain  what  they  had  seized,  the  seizure  being  a  protected  transaction  within 
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sect.  94  of  the  Bankruptcy  Act,  1869.  Matter  of  Waugh,  Ex  parte  Dickin 
(Chan.  Div.),  XX— 788. 

See  Corporations,  4,  5. 

CONTRACTOR  —  See  Master  and  Servant,  17-20  ;  Patent,  28,  29. 

CONTRIBUTION  —  See  Public  Company,  100-186. 

CONTRIBUTORY  NEGLIGENCE  —  See  Negligence,  29,  80. 

CONVERSION  —  See  Carriers,  10. 

CONVEYANCE  —  See  Mines,  1 

COPYRIGHT. 

1.  In  drama.  The  author  of  a  dramatic  work  which  has  been  first  repre- 
sented in  a  foreign  country  is  not  entitled  to  any  exclusive  right  of  representa- 
tion in  this  country,  the  representation  of  a  dramatic  work  being  a  publication 
of  it  within  the  meaning  of  the  statute  7  Vict.  c.  12,  s.  19.  BaudcauU  v.  CheU- 
tertan  (Chan.  Div.),  XXII— 78. 

2.  In  musical  oomposition.  The  act  5  &  6  Vict.  c.  45  (which  by  s.  20  in- 
corporates 8  &  4  Wm.  4,  c.  15,  and  extends  its  provisions  to  musical  composi- 
tions), confers  an  exclusive  right  to  the  performance  of  musical  compositions 
published  within  ten  years  before  the  passing  of  the  act.  Matter  of  Sixtchins 
(Q.  B.  Div.),  XXIX— 85  ;  affirming  S.  C,  XXVIII— 705. 

3. Within  ten  years  before  the  passing  of  5  &  6  Vict.  c.  45,  C.  set  to 

music  two  songs,  and  in  1848,  after  the  passing  of  that  statute,  he  by  deed 
assigned  to  D.  and  M.  his  "  copyright"  in  the  two  musical  compositions,  together 
with  all  "property"  and  ''benefit"  therein.  The  interest  of  D.  and  M.  in*tbe 
musical  compositions  afterwards  vested  in  H.  and  R.  In  1878  C.  purported  to 
assign  to  A.  "the  sole  liberty  of  performing  or  singing,  or  causing  or  permit- 
ting to  be  performed  or  sung,"  the  musical  compositions.  A.  thereupon  caused 
entries  to  be  made  in  the  register  at  Stationers'  Hall,  representing  him  to  be  the 
sole  proprietor  of  the  liberty  of  performing  the  musical  compositions  : 

Held,  upon  motion  by  H.  and  R.,  that  the  entries  must  be  expunged  ;  for  C, 
by  the  deed  made  in  1843,  had  granted  the  sole  liberty  of  performing  the  musical 
compositions  to  D.  and  M.,  and  therefore  could  not  in  1878  grant  it  to  A.     Id. 

4.  In  serial  in  magazine.  A  periodical  or  magazine  is  a  book  within  the 
meaning  of  sect.  24  of  5  &  6  Vict.  c.  45,  and  its  proprietor,  if  he  has,  pursuant 
to  sect.  19,  registered  the  first  number  at  Stationers'  Hall,  is  entitled  to  restrain 
the  publication  without  his  consent  in  a  separate  form  of  a  serial  published  in 
successive  numbers  of  the  periodical,  the  copyright  of  which  belongs  to  him 
under  sect.  18,  although  neither  the  serial  nor  the  first  number  containing  it 
has  been  separately  registered.    Hendereon  v.  MaanoeU  (Chan.  Div.),  XIX — 746. 

*  6.  Registration.  The  proprietor  of  a  book  or  periodical  has  no  copyright 
therein  under  5  &  6  Vict.  c.  45,  if  it  is  not  actually  published  at  the  date  of  its 
registration  at  Stationers'  Hall.  Henderson  v.  MaameU  (Chan.  Div.),  XXII 
—540. 

6. Accordingly,  where  the  proprietor  of  a  periodical  had  registered  its 

first  number  at  Statipnprs^  Hfdl  before  publicatipn,  idthough  he  had  theq 


COPYRIGHT.  118 

entered  on  the  reg^ter  the  date  of  its  intended  pnblieation,  which  was  the 
actual  date : 

SM,  that,  having  regard  to  sects.  13  and  18  of  the  act,  and  to  the  form  of 
Teqairing  entry  of  proprietorship  in  the  schedule  to  the  act,  he  was  not  entitled 
to  copyright  in  the  periodical,  nor  to  an  injunction  to  restrain  its  alleged 
infringement.     Id. 

7. In  registering  the  copyright  of  a  hook  at  Stationers'  Hall  it  is  suffi- 
cient to  enter  the  first  publisher,  under  the  trade  name  of  the  firm,  and  the 
actual  proprietor  of  the  copyright  at  the  time  of  registration,  without  stating 
who  the  first  proprietor  was,  or  how  the  copyright  devolved  upon  the  present 
proprietor.     WMan  v.  Dicks  (Chan.  Div.),  XXVI— 865. 

8. On  the  10th  of  March,  1869,  an  opera  composed  by  O. ,  a  French  sub- 
ject, was  first  represented  at  a  theatre  in  Paris.  On  the  28th  of  March,  1869,  a 
pianoforte  arrangement  of  the  music  of  the  opera,  made  by  S.  with  O.'s  consent, 
was  published  at  a  shop  in  Paris,  and  about  the  same  time  an  arrangement  by 
S.  for  piano  and  voices  was  also  published.  In  June,  1869,  O.  assigned  the 
opera  and  the  copyright  and  the  right  of  public  representation  to  B.,  an  English 
subject,  and  handed  over  to  him  the  MS.  score.  Upon  this  assignment  a  regis- 
tration was  made  under  the  International  Copyright  Act  (7  Vict.  c.  12),  s.  6, 
and  a  copy  of  the  pianoforte  arrangement  was  deposited  at  Stationers'  Hall. 
The  entry  on  the  register  gave  the  title  of  the  opera,  the  name  of  the  composer, 
the  name  of  the  proprietor  of  the  copyright  (describing  him  as  the  proprietor 
of  the  copyright  in  the  music  and  the  right  of  publicly  performing  such  music), 

the  time  and  place  of  first  publication,  "28th  March,  1869,  Rue ,  Paris, 

France,"  and  also  the  time  and  place  of  first  represeintation,  "  Th^tre , 

Paris,  France,  10th  March,  1869,"  bnt  did  not  mention  the  name  of  S.,  nor  did 
it  in  any  way,  except  by  the  entry  of  the  time  and  place  of  first  publication, 
refer  to  the  pianoforte  arrangement.  In  August,  1869,  four  separate  instru- 
mental parts  of  the  opera  were  published,  but  the  rest  of  the  score  remained 
in  Ma 

In  1874,  F.  brought  out  at  his  theatre  in  London  an  opera  in  English  under 
the  same  title,  and  announced  as  with  music  by  O.,  a  substantial  part  of  the 
music  of  which  was  taken  from  one  of  the  arrangements  by  S. 

In  a  suit  by  B.  to  restrain  F.  from  infringing  his  copyright  in  the  opera  and 
sole  right  of  public  representation  : 

JBeld,  by  Bacon,  V.C,  that  the  registration  was  defective  under  the  Interna- 
tional Copyright  Act  (7  Vict.  c.  12),  in  not  mentioning  the  name  of  S.  as  the 
author  of  the  pianoforte  arrangement,  the  thing  really  registered,  and  from 
which  alone  F.  had  taken  the  music,  and  gave  B.  no  title  to  sue  for  an  infringe- 
ment of  his  alleged  right.    Boosey  v.  Fairlee  (Chan.  Div.),  XXIII— 592. 

9. Held,  on  appeal,  that  what  was  intended  to  be  registered  was  the 

opera  by  O.,  and  not  the  book  contuning  the  pianoforte  arrangement  by  S.; 
and  that  as  the  proper  entries  for  that  purpose  were  made,  the  additional  entry 
of  a  date  applicable  only  to  the  arrangement  by  S.,  and  the  deposit  of  the  book 
ooDtaining  that  arrangement,  did  not  invalidate  the  protection  which  would 
otherwise  have  been  obtained  of  the  sole  right  of  performing  the  opera.     Id. 

10. Meldy  farther,  that  the  omission  of  the  plaintiffs  to  deliver  to  the 

oflloer  of  the  Stationers'  Company  a  copy  of  the  four  Instrumental  parts  which 

Vol.  II,  8 
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were  publifihed  in  August,  1869,  did  not  invalidate  the  protection  obtained  by 
the  registration,  such  publication  not  being  a  publication  of  the  opera  within 
the  meaning  of  the  statute  7  Vict.  c.  12,  and  the  convention  with  France  under 
that  act.     Id. 

11- HMf  further,  that  a  dramatic  representation  in  which  a  substantial 

part  of  the  music  of  O.'s  opera  was  performed  was  an  infringement  of  the  sole 
right  of  publicly  performing  that  music,  though  the  operatic  score  was  obtained 
by  independent  labor  bestowed  on  the  arrangement  of  S.,  which  was  not  pro- 
tected.   Id. 

12.  Assignment  o£  An  assignment  of  a  copyright  under  5  &  6  Vict.  c.  45, 
must  be  in  writing.    Leyland  v.  Stetoart  (Chan.  Div.),  XX— 652. 

13.  Accordingly,  where  tlie  author  of  a  song  agreed  verbally  with  S.  to 

part  with  his  copyright  and  subsequently  by  instrument  in  writing  assigned  it 
to  L.,  who  entered  the  song  at  Stationers'  Hall : 

ffeld,  that  the  title  of  L.  must  prevail,  and  that  he  could  sustain  an  action  to 
restrain  S.  from  infringing  his  copyright.     Id. 

14. A  partial  assignment  of,  or  license  to  use  a  design  under  sect.  6  of 

the  act  5  &  6  Vict.  c.  100,  must  be  in  writing,  and  can  only  be  made  by  a  regis- 
tered proprietor.    Jemtt  v.  Eckhardt  (Chan.  Div.).  XXV — 874 

16. By  a  verbal  contract  made  in  July,  1877,  C,  an  American  manufact- 
urer, purported  to  sell  to  the  plaintiff  the  exclusive  right  to  sell  in  England  an 
article  newly  designed  and  then  about  to  be  manufactured,  and  also  to  obtain 
such  protection  for  the  same  as  he  could  do  under  English  law,  it  being  stipu- 
lated that  the  plaintiff  should  obtain  the  article  exclusively  from  C. :  by  the 
same  contract  C.  agreed  to  sell  to  the  plaintiff  the  first  twenty  cases  of  the  arti- 
cle for  the  price  agreed  upon,  which  was  to  cover  both  the  right  and  the  goods. 
In  September,  1877,  the  cases  were  delivered  in  England  to  the  plaintiff,  who 
paid  the  money  due  under  the  contract.  Meanwhile,  in  August,  1877,  the 
plaintiff  had  obtained  registration  of  the  design  under  5  &  6  Vict.  c.  100,  and 
the  copyright  therein  was  granted  to  him  for  the  term  of  three  years.  In  an 
action  to  restrain  the  alleged  infringement  by  the  defendant  of  the  plaintiff's 
copyright : 

Held,  on  the  evidence,  that  the  plaintiff  had  not  acquired  under  the  contract 
the  right  to  apply  the  design  to  a  manufactured  article,  so  as  to  entitle  him  to 
register  it  in  his  own  name  under  the  act.     Id. 

16. Hisld,  also,  that  the  plaintiff's  right  (if  any)  to  protection  could  not 

have  accrued  till  the  completion  of  the  purchase.    Id. 

17.  Infringement  of.  There  cannot  be  a  violation  of  the  8  &  4  Will.  4,  c  15, 
8.  2,  where  the  matter  or  thing  taken  from  the  first  work  and  introduced  into 
the  second  is  not  material  and  substantial.  Chattertanr.  Cave  (App.  Gas.), 
XXIV— 364 ;  affirming  S.  C,  XIV— 427 ;  XIX— 294. 

18. A.  had  produced  a  drama  on  the  tale  as  written,  and  the  play  as 

acted,  of  "  The  Wandering  Jew"  the  authorship  of  M.  Eugene  Sue,  but  had 
introduced  two  scenic  representations  into  his  production,  not  to'be  found  in  the 
French  original ;  and  B.  afterwards  produced  a  drama  on  the  same  subject,  in 
which  these  two  scenic  representations  were  also  introduced  ;  an  arbitrator  had 
foimd  **  thftt  two  scenes  or  points  had  been  taken  direct  from  the  drania  of  the 
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pluntlffis,  but  that  the  drama  of  the  defendant  is  not,  except  in  these  respects, 
a  copy  from  or  a  colorable  imitation  of  the  drama  of  the  plaintifEs/'  and  had 
directed  the  verdict  to  be  entered  for  the  defendant : 
Held,  that  the  finding  was  conclusive.     Id. 

19. The  words  in  the  statute  "  production  or  any  part  thereof"  must 

receive  a  reasonable  construction,  and  are  to  be  treated  as  implying  some  part 
t^t  is  substantial  and  material.    Id. 

20.  Protection  oL  Copyright  in  the  "  title  "  of  a  book,  as  being  a  material 
portion  of  a  work,  will  be  protected,  although  another  book  published  under  a 
similar  title  may  be  totally  different  in  form  and  contents.  Weldon  v.  DMca 
(Chan.  Div.).  XXVI— 065. 

21.  Acqidescence  in  infringement.  To  sustain  an  allegation  of  acqnies- 
eence  in  the  infringement  of  a  copyright,  it  must  be  shown  that  there  was 
knowledge  of  the  infringement.    Id. 

22.  Biglit  of  repnblioation.  The  proprietor  of  a  copyright  does  not  lose  his 
Tight  of  republication,  although  the  book  may  have  been  out  of  print  and  obso- 
lete, and  of  little  or  no  value,  for  any  number  of  years.    Id. 

CORPORATION. 

L  Action  by.  A  corporation  cannot  sue  for  penalties  as  a  common  informer, 
unless  expressly  empowered  by  statute  so  to- do,  Gtiardians  of  8t  LeonarcPa  v. 
FrankHn  (Com.  PI.  Div.),  XXX— 237. 

2. The  act  1  &  2  Wm.  4,  c.  Ixxvi,  by  s.  xlv,  imposes  a  penalty  on  coal 

dealers  who  knowingly  sell  one  sort  of  coals  for  another  within  a  certain  dis- 
trict, and  the  penalty  is  recoverable  under  s.  Ixxxv,  "  by  the  person  or  persons 
who  shall  inform  and  sue  for  the  same": 

Held,  that  a  board  of  guardians,  being  a  corporation,  did  not  come  within  the 
terms  of  a.  Ixxxv,  and  therefore  could  not  sue  for  the  penalty.     Id. 

3.  Action  against.  The  mere  fact  that  an  order  has  been  made  for  wind- 
ing up  a  company  does  not  prevent  a  debenture  holder  or  mortgagee  of  the  com- 
pany from  bringing  an  action  to  realize  his  security.  Matter  of  LongdendaU 
Cotton  8pinm7ig  Co.  (Chan.  Div.).  XXV— 191. 

4.  Contract  by  articles.  Articles  of  association  contained  a  clause  in  which 
it  was  stated  that  the  plaintiff  should  be  solicitor  to  the  company,  and  should 
transact  all  the  legal  business  of  the  company,  including  parliamentary  busi- 
ness, for  the  usual  and  accustomed  fees  and  charges,  and  should  not  be  removed 
from  his  office,  unless  for  misconduct.  The  articles  were  signed  by  seven  mem- 
ben  of  the  company,  and  were  duly  registered,  and  the  company  incorporated 
under  the  Companies  Act,  1862.  The  plaintiff  acted  as  solicitor  to  the  company 
for  some  time,  but  ultimately  the  company  ceased  to  employ  him  and  employed 
other  solicitors.  The  plaintiff  brought  an  action  against  the  company  for 
breach  of  contract  in  not  employing  him  as  solicitor  to  transact  their  legal  busi- 
ness on  the  terms  of  the  articles  : 

Hdd,  that  the  articles  of  association  were  a  matter  between  the  shareholders 
inter  se,  or  the  shareholders  and  the  directors,  and  did  not  create  any  contract 
between  the  plaintiff  and  the  company.  BUey  v.  Pogitive  Govt  Security  I,,  A9», 
Co.  (Exch.  Div.),  XVI— 644  j  affinning  S.  C,  XV— 271, 
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6.  Contract  by  publio  corporation.  Bj  s.  174  of  38  &  89  Vict.  c.  55,  every 
contract  made  bj  an  nrban  authority  whereby  the  value  or  amount  exceeds  £50 
shall  be  in  writing  and  sealed  with  the  common  seal  of  such  authority. 

The  defendants,  an  urban  authority,  verbally  directed  their  surveyor  to  em- 
ploy the  plaintiff  to  prepare  plans  for  offices.  The  plans  were  prepared  by  the 
plaintiff,  and  the  defendants  advertised  for  tenders  for  building  the  offices  in 
accordance  therewith,  but  when  these  were  sent  in,  it  was  found  that  the  plain- 
tiff's plans  were  upon  too  expensive  a  scale,  and  the  intended  offices  were  not 
erected.  There  was  no  ratification  under  seal  of  the  act  of  the  plain tiff*8  sur- 
veyor in  procuring  the  plans.  At  the  trial  the  jury  found  that  offices  were 
necessary  for  the  purposes  of  the  defendants,  and  the  plaintiff's  plans  were 
necessary  for  the  erection  of  the  buildings  for  which  they  were  designed,  and 
that  the  cost  of  the  plans  was  £94  : 

Mdd,  that,  assuming  the  contract  was  founded  on  an  executed  consideration, 
the  plaintiff  could  not  recover,  for  s.  174  was  imperative,  and  not  directory,  and 
applied  to  every  contract  for  a  sum  exceeding  £50  entered  into  by  an  urban 
authority.  JSiint  v.  Winibledan  Local  Board  (Com.  PI.  Div.),  XXX — 400; 
affirming  S.  C,  Id.,  106. 

6. SemJble,  that,  as  the  plaintiff's  plans  did  not  enable  the  defendants  to 

erect  the  offices  required  by  them,  they  had  not  derived  such  a  benefit  as  would 
entitle  the  plaintiff  to  sue  upon  an  executed  consideration.     Id. 

7.  Right  to  inoreaae  fieure.  A  tramway  company  scheduled  to  their  act  of 
Parliament  distinct  agreements  with  municipal  authorities  not  to  charge  tram- 
way passengers  above  a  fixed  fare  ;  but  they  afterwards  obtained  legislative 
authority  to  substitute  omnibuses  on  certain  routes  in  lieu  of  the  tramways,  and 
to  charge  a  higher  fare  on  these  routes  : 

Held,  that  the  company  had  no  power  to  increase  the  fare  of  passengers  using 
the  tramways  only.  Edinburgh  Street  Tramways  Co.  v.  Torbain  (App.  Cas.), 
XXIV— 24 

8.  Right  to  expel  members.  The  committee  of  a  club,  being  a  quasi-judi- 
cial tribunal,  are  bound,  in  proceeding  under  their  rules  against  a  member  of  the 
club  for  alleged  misconduct,  to  act  according  to  the  ordinary  principles  of  jus- 
tice, and  are  not  to  convict  him  of  an  offence  warranting  his  expulsion  from  the 
club  without  giving  him  due  notice  of  their  intention  to  proceed  against  him, 
and  affording  him  an  opportunity  of  defending  or  palliating  his  conduct :  and 
the  court  will,  at  the  instance  of  any  member  so  proceeded  against,  declare  any 
resolution  passed  by  the  committee  without  previous  notice  to  him,  based  upon 
ex  parte  evidence  and  purporting  to  expel  him  from  the  club,  to  be  null  and 
void,  and  will  restrain  the  committee  by  injunction  from  interfering,  by  virtue 
of  such  a  resolution,  with  his  rights  of  membership.  Fisher  v.  Keane  (Chan. 
Div.),  XXVII— 586.     See  notes.  Id.,  595. 

9.  liability  of  directors.  Directors,  with  borrowing  powers,  issued  deben- 
tures at  71  per  cent,  discount.  Some  of  the  debentures  having  been  taken  by  a 
director : 

Held,  that  the  issue  of  debentures  at  a  discount  was  not  illegal ;  and  that  the 
director  was  not  liable  to  the  company  for  the  difference  between  921  per  cent 
and  par,    Camfbelffs  Case,  Matter  of  Compagnie  Generale  (Chan.  Div,),  ^ — ^702. 

See  Public  Compakt,  1,  etc, 


COSTS.  IIT 

COBPSE  —  See  Buriaii,  1 ;  Criminal  Law,  16. 

COSTS. 

4.  JnziBdictlon  as  to.  By  Order  LV,  where  an  action  is  tried  by  a  jnry,  the 
costs  shall  follow  the  event,  aniess  npon  application  made  at  the  trial  for  good 
caose  shown  the  judge  before  whom  such  action  is  tried  or  the  court  shall 
otherwise  order.  By  Order  Lvn,  Rale  6,  a  court  or  a  judge  shall  have  power  to 
enlarge  the  time  appointed  by  these  rule  for  doing  any  act.  By  s.  89  of  the 
Judicature  Act,  1873,  any  judge  of  the  High  Court  may  exercise  any  jurisdiction 
of  the  court  exercised  before  the  act  by  a  judge  at  chambers.  A  jury  returned 
a  verdict  for  a  small  amount  beyond  a  sum  paid  into  court ;  no  application  as  to 
costs  was  made  at  the  trial ;  but  some  time  afterwards  the  judge  who  tried  the 
action,  sitting  at  chambers,  made  an  order  depriving  the  plaintiff  of  costs  from 
the  time  of  the  payment  into  court.  On  appeal,  the  Divisional  Court  set  aside 
the  order  for  want  of  jurisdiction.     On  appeal  to  the  Court  of  Appeal : 

HM,  that  the  judge  had  no  jurisdiction  :  Either,  1.  As  the  judge  who  tried 
the  action,  because  no  application  had  been  made  at  the  trial  as  required  by 
Order  ly  ;  and  Order  Lvn,  Rule  6,  did  not  apply  to  the  case.  Or,  2.  As  the 
judge  at  chambers,  because  Order  ly  expressly  confined  the  power  to  the  court, 
and  s.  89  did  not  apply,  as  no  such  power  existed  before  the  act.  Baker  v.  Oakes 
(Q.  B.  DiY.),  XX— 256. 

2.  Who' entitled  to.  Where  wharfingers,  made  defendants  in  an  action 
between  other  parties  relating  to  property  in  their  custody,  submit  themselves 
to  the  court,  though  claiming  a  lien  upon  the  property  for  their  charges,  they 
are  entitled  to  their  costs  in  the  action.  Ifoet  v.  Pickering  (Chan.  Div.),  XXV 
-856. 

3. A  defendant  whose  interest  has  ceased  pending  the  suit,  cannot  obtain 

payment  of  his  costs.     Wymer  v.  Dadde  (Chan.  Div.),  XXVII— 662. 

4. Where,  in  an  action  for  partition,  the  plaintiff  after  decree  agreed  to 

boy  the  interest  of  the  defendant,  and  an  order  was  made  that  he  pay  the  pur- 
chase-money into  court,  but  the  defendant  died  before  conveyance  and  her 
solicitors  obtained  a  charging  order  on  the  fund  for  their  costs  in  the  action 
under  the  Attorneys  and  Solicitors  Act,  1860,  s.  28,  and  afterwards  a  stop  order. 
Having  been  served  with  proposed  minutes  of  order  on  further  consideration, 
they  appeared  by  counsel  and  asked  for  their  costs  of  obtaining  the  stop  order 
and  of  their  appearance  : 

Hdd,  that  they  must  bear  their  own  costs  of  obtaining  the  stop  order  and  of 
their  appearance.    MUdtoay  v.  Qyieke  (Chan.  Div.),  XXIII — 156. 

6.  Against  one  of  several  defendants.  Where  parties  claiming  a  right  of 
way  over  demised  premises  are  joined  with  the  lessor,  as  defendants,  in  an  action 
by  the  lessee,  and  their  right-  being  established,  the  lessee  recovers  damages 
against  the  lessor  for  a  breach  of  his  covenant  for  quiet  enjoyment,  the  latter, 
being  the  cause  of  the  whole  litigation,  should  be  charged  with  the  costs  of  the 
plamtiff  and  of  the  other  defendants.  ChiXd  v.  BUnning  (Chan.  Div.),  XXVII 
-852. 

6. In  a  suit  by  a  shareholder  against  the  seven  directors,  the  secretary 

and  the  company,  to  restrain  an  action  for  calls,  to  be  relieved  of  his  shares  on 
the  ground  of  misrepresentation  of  the  prospectus,  and  to  be  indemnified  by  the 
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dlnctora,  the  defeaduits,  having  &11  appeared  by  A.,  the  same  solicitor,  put  in 
ft  ji^t  and  several  answer,  tigned  hj  one  coausel,  and  joined  Id  tlieir  defence, 
signed  thrae  separate  retainers  to  A.,  all  in  the  following  terms  :  "  f  on  havlDg 
up  to  the  present  time  conducted  the  defence  of  this  suit  on  behalf  of  all  the 
defendants,  and,  in  pursuance  of  their  iDBtractioDs  in  that  behalf,  we  the  tinder- 
signed  do  hereby  conliiin  sacb  Instructions,  and  request  you  to  continue  such 
defence,  sad  to  take  such  steps  as  jou  may  consider  necessary  in  the  matter": 

Eeld,  that  the  retainers  were  separate  and  not  Joint,  and  that  the  assets  of  the 
company  (in  liquidation)  ware  liable  for  one-ninth  only  of  the  costs.  Dana  v. 
CAatwood.     Maiter  of  Allen  {Cliiin.  Div.),  XXVII— 492. 

7.  Against  execator.  An  eiecator  of  the  deceased  plaintiff  In  a  salt,  who 
obtuns  the  common  order  of  revivor  and  prosecutes  the  suit  further,  may  if 
defeated  be  adjudged  to  pay  the  costs  personally.  Bognton  v.  Boynton  (Chan. 
Wv.),  XXVI— 81.    See  notes.  Id. .  83. 

8.  In  Bdininlitratlon  rait.  A  gift  of  a  share  of  real  and  personal  residue  to 
a  cbaiity  having  f idled  except  as  to  pare  personalty : 

Held,  that  the  costs  of  an  administration  suit  ought  nevertheless  to  be  borne 
by  the  general  estate.     BUmn  v.  BeU  (Chan.  Div.),  XXIII— 648. 

9> Where  there  is  a  gift  of  reddne  to  be  divided  among  certain  persons 

and  classes  of  persons,  the  costs  of  ascert^ning  of  whom  such  classes  consist  are 
payable  out  of  the  whole  residue  before  the  same  la  divided.  Matter  of  IUect'» 
7VtM{(Chan.  Wv.),  XXI— 788. 

10.  Where  a  testatrix  beqaeatbed  her  resldaar;  estate  to  four  persons, 

bnt  one  of  the  legatees  died  in  her  lifetime  and  his  share  lapsed :  Hdd,  that 
the  costs  of  a  suit  for  the  administration  of  her  estate  were  payable  out  of  the 
residue  generally,  and  not  primarily  out  of  the  lapsed  share.  Trethewy  v.  Hel- 
yar  (Chan.  Wv,),  XIX— «63. 

—  A  testator  bequeathed  a  sum  of  consols  and  the  residue  of  bis  per- 
«te  to  trastees  to  hold  in  eqnal  fifths  upon  certain  trusts.     One  fifth  share 

In  a  salt  for  the  administration  of  the  testator's  real  and  personal 

(hat  the  costs  of  the  salt  were  payable  out  of  the  general  personal 
nd  not  primarily  out  of  the  lapsed  share.  Fenioa  v.  WiUt  (Chan.  Div.), 
384. 

—  The  coets  of  an  administration  suit,  Instituted  by  onpaid  residuary 
after  executors  have  made<a  proper  distdbatlon  pro  tanto  of  the  estate 
}  held  themselves  ready  to  produce  proper  accounts,  should  be  borne  by 
^tees  if  the  accounts  prove  substantially  correct ;  bat  if  they  prove 
t  by  reason  of  mistakes  on  the  part  of  the  executors,  the  costs  should  be 

of  the  whole  residuary  estate,  so  as  to  charge  the  executors  with  the 
lereof  attribatable  to  each  of  the  distributed  shares.  HiUiard  v.  FaU 
lan.  Div,),  XI— 641. 

—  After  an  order  had  been  made  in  the  Chancery  Division  for  the 
;ration  or  the  estate  of  a  testator,  an  order  was  made  tn  the  Probate 

that  the  costs  of  the  pliuntIRs  in  a  suit  there  should  be  paid  out  of  ths 
and  have  priority  over  all  other  claims  on  the  estate  " : 
by  the  Court  of  Appeal,  that  these  costs  were  to  Iw  postponed  to  the 
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costs  of  administration  in  the  Cliancery  Division.  Hatoles  ▼.  Mayhew  (Chan. 
Div.),  XXII— 341. 

14.  In  suit  for  constmction  of  will.  In  a  suit  upon  the  construction  of  a 
'will,  the  court  directed  that  the  heir-at-law  should  be  made  a  party.  He  was 
so.  The  Vice-chancellor  decided  that  he  was  entitled  to  the  residue.  The 
Court  of  Appeal  reversed  that  decision.  On  appeal  to  this  House,  the  order  of 
the  Court  of  Appeal  was  in  substance  affirmed.  But  under  the  circumstances 
of  the  case  the  heir-at-law  was  not  treated  as  an  ordinary  appellant  in  a  case  of 
construction  of  a  will,  but  was  ordered  to  be  allowed  his  costs  in  the  court 
below  and  in  the  appeal.     Singleton  v.  TomliMon  (App.  Cas.),  XXIV — 297. 

16.  In  an  action  for  the  construction  of  a  will,  an  order  of  the  Lords 

Justices,  reversing  that  of  Vice-Chancellor  Hall,  being  itself  reversed,  and  that 
of  the  Vice-Chancellor  restored,  the  costs  of  the  appeal  to  the  Lords  Justices 
were  given  to  the  appellant,  but  no  costs  of  the  appeal  to  this  House  were  given. 
The  costs  of  the  trustees  were  ordered  to  be  paid  out  of  the  estate.  Minors  v. 
Battison  (App.  Cas.),  XVI— 86. 

16.  In  action  to  enforce  lien.  T.,  the  master  of  a  ship  belonging  to  a  com- 
pany, drew  a  bill  on  the  company  for  necessaries  supplied  to  the  ship,  which 
was  accepted,  but  was  dishonored  at  maturity.  T.  paid  the  bill,  and  claimed 
repayment  from  mortgagees  who  had  taken  possession  of  the  ship.  On  the  fol- 
lowing day  an  order  was  made  for  winding  up  the  company.  T.  then  applied 
in  the  winding-up  for  leave  to  take  proceedings  in  the  Admiralty  Court,  and 
obtained  an  order  giving  him  leave.  The  liquidator  applied  to  discharge  this 
order,  and  an  order  was  made  for  the  liquidator  to  pay  into  court  to  a  sepa- 
rate account  to  meet  T.'s  daim  a  sum  of  £150,  which  exceeded  the  principal 
and  interest,  T.  undertaking  not  to  proceed  in  the  Admiralty  Court ;  the  pay- 
ment to  be  without  prejudice  to  any  application  by  T.  to  increase  the  amount. 
The  £150  was  paid  in,  and  T.  applied  to  increase  the  amount  so  as  to  cover  the 
costs  of  defending  an  action  brought  against  T.  by  the  holder  of  the  bill,  and 
the  costs  of  T.  of  the  application  in  the  winding-up.  Vice-Chancellor  Bacon 
ordered  the  principal  and  interest  on  the  bill  to  be  paid  to  T.  out  of  the  £150, 
and  the  residue  to  be  paid  to  the  liquidator  : 

Held,  on  appeal,  that  though  if  there  had  not  been  mortgagees  in  possession 
of  the  ship  the  proper  mode  of  enforcing  T.'s  lien  on  the  ship  would  have  been 
by  application  in  the  winding-up,  bs  in  In  re  AustroMan  Direct  Steam  Namgor 
tion  Company,  the  order  giving  leave  to  proceed  in  the  Admiralty  Court  was  a 
proper  order,  the  mortgagees  not  being  parties  to  the  winding-up  ;  and  that  T. 
was  entitled  to  all  his  costs  before  the  Vice-Chancellor  as  costs  properly  incur- 
red by  a  mortgagee  in  enforcing  his  security.  Matter  of  Rio  Orands  do  Sul 
SteamMp  Co.  (Chan.  Div.),  XXII— 86. 

17.  In  case  of  connter-daim.  The  plaintiff  claimed  to  recover  commission 
due  to  him  from  defendants  on  an  agreement.  The  defendants  denied  the 
claim,  and  claimed  by  way  of  counter-claim  £280  09.  9d.  for  goods  sold.  The 
Jury  found  a  verdict  for  the  pliuntiff  on  the  claim  for  £114  Vl%.  6d.,  and  a  ver- 
dict for  the  defendants  on  the  counter-claim  for  £280  0«.  ^d.  The  judgment 
entered  was  "that  the  plaintiff  recover  against  the  defendants  £  for  his 
costs  of  salt/'  and  "  that  the  defendants  recover  against  the  plaintiff  £115  Ze,  8d. 
on  the  counter-claim  and  £       for  their  costs  of  the  counter-claim  :" 
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Held,  that  on  taxing  the  costs  according  the  judgment  the  plaintiff  and  not 
the  defendants  was  entitled  to  the  costs  of  the  cause.  Baines  v.  Bromley  (Q.  B. 
Div.),  XXIX— 776. 

18. Jdemble,  that  where  there  is  a  claim  with  issues  on  it  and  a  counter- 
claim (which  is  not  a  set-off  but  is  in  the  nature  of  a  cross-action)  with  issues 
on  it,  and  the  plaintiff  succeeds  on  the  claim,  and  the  defendant  succeeds  on 
such  counter-claim,  the  taxation,  if  not  otherwise  ordered,  should  be  by  taxing 
the  claim  as  if  it  and  its  issues  were  an  action,  and  by  taxing  the  counter-claim 
as  if  it  and  its  issues  were  also  an  action,  and  the  allocator  for  costs  should  be 
given  for  the  balance  in  favor  of  the  party  in  whose  favor  is  such  balance ;  the 
master  on  such  taxation  dividing  items  which  are  common  to  both  actions.   Id. 

19.  On  dlamlBsaL  Where  the  plaintiff's  claim  and  defendant's  counter- 
claim are  both  dismissed  with  costs,  the  plaintiff  is  to  pay  to  the  defendant  the 
general  costs  of  the  action,  and  the  defendant  is  to  pay  to  the  plaintiff  only  the 
amount  by  which  the  costs  have  been  increased  by  reason  of  the  oounter-daim. 
Saner  v.  Bilton  (Chan.  Div.),  XXVII— 645. 

20. In  an  action  to  set  aside  a  mortgage  given  to  trustees  of  a  marriage 

settlement  to  raise  and  secure  the  snm  to  be  settled,  wherein  the  husband  and 
wife  Joined  in  their  defence  and  the  bill  was  dismissed,  costs  were  given  to 
them  both.    Eeoan  v.  Cfrmtford  (Chan.  Div.),  XXII— 626. 

21.  On  dlsmlHsal  of  appeaL  In  a  case  where  the  judges  of  the  lower  court 
were  equally  divided,  and  those  of  the  appellate  court  were  not  unanimous,  the 
appeal  was  dismissed  without  costs.  DvbUn,  Wieklow,  etc.,  By.  Co,  v.  SlaUery 
(App.  Cas.),  XXIV— 713. 

22. A  bill  was  dismissed  by  a  Vice-Chancellor  without  costs.     The 

plaintiff  appealed  against  the  whole  decree,  and  his  appeal  was  dismissed  : 

Held,  that  the  court  had  no  power  to  vary  the  order  of  the  Vice-Chancellor 
by  directing  that  the  bill  should  be  dismissed  with  costs.  Harrii  v.  Aaron 
(Chan.  Div.),  XXI— 686. 

23.  On  £dlure  of  prool  Although,  in  a  suit  by  a  partner  against  his  co- 
partners for  contribution  to  pay  damages  caused  by  his  own  negligence,  they 
charge  that  he  acted  wilfully  and  knowingly,  and  fail  to  prove  that  charge,  yet 
If  no  additional  costs  are  caused  thereby  they  should  not  be  charged  with  any 
part  of  the  costs  where  the  case  is  decided  in  their  favor.  T%oma>8  v.  Aif^erton 
(Chan.  Div.),  XXVI— 609. 

24. An  appellant  who  had  failed  in  proving  allegations  of  fraud  as  to 

which  he  had  adduced  a  mass  of  evidence,  but  who  had  succeeded  on  a  point  of 
law,  was  deprived  of  his  costs.  Matter  of  Cooper,  and  Matter  of  Baum  (Chan. 
Div.),  XXVI— 719. 

26.  In  winding  up  prooeeding.  A  creditor  appearing  on  a  winding-up 
petition  is  not  entitled  to  his  costs  as  a  matter  of  right :  to  entitle  him  to  them 
he  must  show  a  reasonable  ground  for  appearing ;  and  if  he  appears  merely  to 
ask  for  them,  and  nothing  more,  they  will  be  refused.  Matter  of  RuU  and 
County  Bank  (Chan.  Div.),  XXVI— 576. 

26.  After  offer  to  allow  to  prove.  Upon  an  application  to  stay  an  action 
brought  against  a  company  which  was  being  voluntarily  wound  up,  it  appeared 
that  the  plaintiff  had  gone  on  with  the  action  after  notice  of  the  winding  up 
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and  an  offer  from  the  company  to  allow  liim  to  prove  against  the  estate  for  his 
debt  and  costs,  if  he  would  undertake  not  to  proceed  further : 

Held,  that  on  making  the  order  to  stay  proceedings  the  plaintiff  could  not  be 
allowed  to  add  to  his  debt  his  costs  of  appearing  upon  the  application.  Bou  v. 
Oardden  Lodge  Coal,  etc.,  Co.  (Q.  B.  Div.).  XXVIII— 217. 

27.  After  offer  of  oompensation.  Where  a  railway  company,  in  a  bill  to 
restrain  the  working  of  mines  under  their  road,  on  the  ground  that  they  had  made 
oompensation  for  the  whole  value  of  the  minerals  to  a  former  lessee  of  the 
mines,  offer  to  make  compensation  to  the  owner  to  the  amount  which  such  lessee 
ought  to  have  paid  him,  and  on  appeal  a  perpetual  injunction  is  granted  on  the 
terms  of  such  compensation  being  made,  the  company  is  entitled  to  costs  of  the 
appeal.    Smith  v.  Oreat  Western  By.  Co.  (App.  Cas.),  XXIV— 95. 

28.  After  payment  into  court  Where  a  defendant  pays  into  court  tlie 
amount  due  from  him  to  the  plaintiff  under  his  contract,  he  is  not  liable  for  costs 
afterward  accruing  but  is  entitled  to  recover  costs  from  the  time  of  such  pay- 
ment.    Oretton  v.  Mees  (Chan.  Div.),  XXV— 52. 

29.  What  tajcable.  Copies  of  evldenoe.  The  costs  of  making  for  the  use 
of  counsel  copies  of  a  shorthand  writer's  notes  of  evidence  taken  at  the  trial  will 
not  be  allowed  as  between  party  and  party,  unless  a  special  direction  to  that 
effect  is  given  by  the  judge  at  the  trials  Kvrkwood  v.  Webster  (Chan.  Div.), 
XXVI— 81. 

30. The  costs  of  shorthand  notes  of  evidence  in  the  court  b^ow  are  not 

allowable  on  appeal  as  a  matter  of  course,  but  only  where  a  case  is  made  for 
such  allowance.  Matter  of  Duchess  of  Westminster  Silver  Lead  Ore  Co.  (Chan. 
Div.).  XXVI— 715. 

31. On  the  hearing  of  an  application  before  Vice-Chancellor  Malins,  the 

solicitors  of  the  plaintiff  and  defendant  agreed  that  a  shorthand  writer  should 
be  employed  at  the  joint  expense  of  the  plaintiff  and  defendant  to  take  notes  of 
the  proceedings.  An  order  was  made  in  favor  of  the  defendant,  from  which  the 
plaintiff  appealed,  and  the  Court  of  Appeal  dismissed  the  appeal  with  costs, 
nothing  being  said  about  the  shorthand  writer's  notes.  The  Taxing  Master,  in 
taxing  the  defendant's  costs  of  the  appeal,  disallowed  the  costs  of  copies  of  the 
sihorthand  notes,  except  those  of  the  judgment  of  the  Vice-Chancel  lor,  and  also 
disallowed  the  sum  paid  by  the  defendant  to  the  shorthand  writer  : 

Held,  by  Vice-Chancellor  Malins,  that  both  the  above  items  ought  to  be 
allowed :  but 

Held,  by  the  Court  of  Appeal,  that  the  Taxing  Master  could  not  allow  these 
items  without  a  special  direction  from  the  court,  and  that  as  the  Court  of  Appeal 
in  dismisaing  the  appeal  had  not  given  any  directions  as  to  them,  they  could  not 
be  allowed,  and  that  the  agreement  between  the  solicitors  did  not  make  any 
difference  in  the  case.  Ashworth  v.  Outram  (Chan.  Div.),  XXVI — ^265  ;  revers- 
ing S.  C,  XXII— 550.     See  notes,  Id.,  268. 

32. It  is  competent  to  this  court  to  make  an  order  for  the  allowance,  on 

taxation  between  party  and  party,  of  the  expense  of  the  shorthand  notes  of  the 
evidence  given  at  the  trial,  as  part  of  the  costs  of  a  rule  for  a  new  trial  on  the 
ground  that  the  verdict  was  against  the  weight  of  evidence,  in  a  case  where 
tnrn  the  natnre  and  extent  of  the  evidence  it  is  manifest  that  the  matter  could 
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not  have  been  properly  disposed  of  without  their  aid.  W<Us(m  v.  Great  West- 
ern By.  Co.  (Q.  B.  Div.),  XXIX--540. 

33.  Oounsel  fees.  In  a  case  of  considerable  complication,  in  which  charges 
of  fraud  were  made  against  the  defendant,  judgment  having  been  given  for  him 
with  costs,  he  was  allowed  the  costs  of  employing  three  counsel,  though  the 
Taxing  Master  had  only  allowed  the  costs  of  two.  Kirktoood  v.  Webster  (Chan. 
Div.),  XXVI— 81. 

34. A  party  who  has  been  served  with  a  notice  of  motion,  but  has  no 

interest  in  the  subject-matter,  is  not  entitled  to  appear  by  counsel  on  the  motion 
merely  to  ask  for  his  costs. 

Thus,  where  the  plaintiff  in  a  foreclosure  action,  who  had  parted  with  his 
interest,  had  been  served  with  a  notice  of  motion  to  reopen  foreclosure  absolute, 
and  appeared  by  counsel  on  the  motion  and  asl^ed  for  his  costs,  he  was  held  not 
to  be  entitled  to  his  costs  of  appearance ;  but  inasmuch  as,  upon  his  being 
served  with  the  notice  of  motion,  no  intimation  was  given  him  that  he  need  not 
appear,  and  no  tender  was  made  to  him  of  his  costs  of  being  advised  as  to  the 
effect  of  the  motion,  he  was  allowed  40«.  costs.  Campbell  v.  Holyland  (Chan. 
Div.),  XXm— 483. 

36.  In  an  action  for  the  dissolution  of  a  partnership,  where  the  defend- 
ants severed  and  were  represented  by  four  counsel,  the  court  on  staying  all  fur- 
ther proceedings  on  the  part  of  the  plaintiff,  ordered  that  the  costs  to  be  paid  by 
him  should  be  for  only  one  counsel  for  each  defendant.  Edsn  v.  Naish  (Chan. 
Div.),  XXV— 9. 

36.  Bzpenses  of  taking  out  administration.  A  mortgagor  who  has  taken 
out  letters  of  administration  which  were  necessary  to  perfect  the  title  to  the 
mortgaged  property,  is  not  therefore  entitled  to  be  paid  out  of  the  mortgaged 
property  the  expenses  of  so  doing.  Saundere  v.  Dunman  (Chan.  Div.),  XXV 
—43. 

37.  Refreshers.  In  taxing  the  costs  of  an  action  in  the  Chancery  Division 
tried  on  oral  evidence,  the  Taxing  Master  should  follow  the  rule  in  the  common 
law  divisions  of  allowing  refreshers  to  counsel  for  every  day  occupied  by  a  trial 
beyond  one  day's  time ;  but  where  the  action  is  tried  on  affidavit  evidence,  no 
refreshers  should  be  allowed.     Harrison  v.  Wearing  (Chan.  Div.),  XXVII— 473. 

38.  The  amount  of  the  refreshers  lies  in  the  discretion  of  the  Taxing 

Master,  and  depends  on  the  fee  originally  marked  on  the  brief  and  the  nature 
of  the  case.     Id. 

39. The  rule  in  Smith  v.  BvUer,  that  the  criterion  for  allowing  refresh- 
ers is  the  length  of  time  occupied  by  the  trial,  irrespective  of  the  mode  in  which 
the  evidence  has  been  taken,  dissented  from.     Id. 

40.  Review  of  taxation.  Where  costs  of  an  inquiry  before  arbitrators  under 
the  Lands  Clauses  Consolidation  Act,  1845,  "  are  taxed  and  settled  as  between 
the  parties  by  one  of  the  taxing  masters  of  the  superior  courts  of  law  **  under 
8.  1  of  82  &  33  Vict.  c.  18.  the  court  has  no  jurisdiction  over  the  master's  taxa- 
tion on  a  motion  to  review.  Sandbaek  Charity  v.  j^orth  Staffordshire,  etc.,  By. 
Co.  (Q.  B.  Div.),  XXVIII— 1. 

41.  Seourity  for  oosts.  The  plaintiff,  who  was  in  receipt  of  parochial 
relief,  having  appealed  from  an  order,  was  required  by  the  Court  of  Appeal 
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to  give  security  for  the  costs  of  the  appeal,  the  coart  being  of  opinion  that  the 
appeal  was  a  speculative  one.  Held,  that  the  insolvency  of  an  appellant  is, 
prima  facie,  a  sufficient  reason  for  ordering  him  to  give  security  for  costs. 
Sankin  v.  Turner  (Chan.  Div.),  XXVI— 767. 

42. A  defendant  in  an  action  which  had  been  tried  by  a  Judge  without 

a  juiy  gave  notice  of  appeal  against  the  judgment,  and  also  obtained  ex  parte  a 
rule  nin  for  a  new  trial.  He  did  not  set  down  the  appeal  for  hearing,  but, 
before  the  argument  of  the  rule  for  a  new  trial,  gave  fresh  notice  of  appeal 
from  the  judgment.  There  was  a  substantial  question  to  be  tried  as  to  the 
measure  of  damages.  The  appellant  being  in  insolvent  circumstances,  the 
plaintiff  moved  for  security  for  costs  : 

Held,  first,  that  the  plaintiff  was  entitled  to  the  costs  of  the  first  notice  of 
appeal  as  an  abandoned  motion.     WaddeU  v.  Bloekey  (Chan.  Div.),  XXVI— 803. 

43. Secondly,  that  the  second  notice  of  appeal  was  unnecessary,  inas- 
much as  the  whole  question  could  be  tried  under  Rules  of  C!ourt,  1875,  Order 
XL,  rule  10,  upon  the  application  to  make  the  rule  for  a  new  trial  absolute  ;  and 
the  appellant  was  therefore  ordered  to  give  security  for  costs.     Id. 

The  Court  of  Appeal  refused  to  require  an  insolvent  appellant  to 


give  security  for  the  costs  of  the  appeal,  where  the  question  at  issue  had  not  been 
prveonsly  considered  in  a  court  of  error.  Bov/rke  v.  White  Mose  Colliery  Go, 
(Com.  Pl.«Dlv.),  XVIII— 191. 

46.  A  shareholder  of  a  company  who  resides  out  of  the  jurisdiction  and 

appears  to  oppose  a  petition  for  winding  up  the  company  cannot  be  required  to 
give  security  for  costs.  Matter  of  Percy,  and  Kelly  Nickel,  etc,,  Co.  (Chan.  Div.), 
XVII— 617. 

46. Where  one  of  the  defendants  in  an  interpleader  issue  is  really  inter- 
ested in  the  result  thereof  as  a  plaintiff,  he  is  not  entitled  to  call  upon  the 
plaintiff  in  the  issue  to  give  security  for  costs  upon  the  ground  that  the  latter 
is  a  foreigner  residing  abroad.  Behnonte  v.  Aynard  (Com.  PI.  Div.),  XXX — 598; 
affirming  S.C,  Id.,  508. 

47. A  defendant  who  admits  the  cause  of  action  sued  upon  and  sets  up 

a  counter-claim  founded  upon  a  distinct  claim,  is  not  entitled  to  security  for 
costs  from  the  plaintiff,  a  foreigner  residing  without  the  jurisdiction.  Winter- 
field  V.  Bradnum  (Q.  B.  Div.),  XXVIII— 298. 

48. In  an  action  for  breach  of  contract  against  the  defendant,  a  for- 
eigner residing  abroad,  he,  by  his  defence,  denied  the  breaches,  and  also  made  a 
counter-claim  for  breaches  of  the  same  contract  by  the  plaintiff,  claiming  dam- 
ages to  an  amount  leas  than  the  plaintiff's  claim  : 

Held,  that  the  defendant  could  not  be  ordered  to  give  security  for  the  plain- 
tiffs costs  occasioned  by  the  counter-claim.  Mapleeon  v.  Madni  (Q.  B.  Div.), 
XXIX— 239. 

49. A  foreigner  usually  residing  abroad,  who  is  temporarily  residing  in 

England  for  the  purpose  of  enforcing  a  claim  by  action,  cannot  be  called  upon 
to  give  security  for  costs.     Bedondo  v.  Chaytor  (Q.  B.  Div.),  XXIX — 16. 

60. Security  for  costs,  where  the  plaintiff  has  become  baniirupt  or  has 

filed  a  petition  for  liquidation,  is  not  necessarily  confined  to  future  costs,  but 
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may,  when  applied  for  promptly,  be  extended  to  costs  already  incurred  in  the 
suit.    Broeklebcmk  v.  Lynn  SteamfMp  Co.  (Com.  PI.  Div.),  XXX— 229. 

61. An  appellant  who  had  been  ordered  to  give  security  for  the  costs  of 

an  appeal  from  a  decree  failed  to  do  so  for  nine  months.  At  the  end  of  that 
time,  which  was  more  than  a  year  after  the  decree,  the  respondent  moved  to 
have  the  appeal  dismissed  with  costs  for  want  of  prosecution,  and  the  delay  not 
being  explained  the  court  ordered  accordingly.  Judd  v.  Chreen  (Chan.  Div.), 
XXI— 700. 

866  Damages,  11 ;  Exbcutoks,  etc.,  17  ;  Lunatic,  3. 

COUNSEL.     COUNSELLOR— 5^    Attoknetb,    1,    etc.;   Evtobncb,    19; 

Fraud,  1 ;  Payment,  6, 6. 

COUNTER-CLAIM. 

1.  What  is.  It  is  not  essential  to  a  good  counter-claim  that  it  should  equal 
the  plaintiffs  daim.  Thus,  where,  from  the  terms  of  a  lease  by  deed  the  law 
will  imply  a  covenant  for  title,  the  tenant  may  set  up  as  a  counter-claim,  in  an 
action  for  rent,  a  claim  for  damages  for  the  landlord's  want  of  title  to  part  of 
the  demised  premises.  Mostyn  v.  West  Mostyn  Goal  db  Iron  Co,  (Com.  PI. 
Div.),  XVI— 487. 

2.  Claims  in  one  oharaoter.  A  defendant  must  not  set  up  by  way  of  coun- 
ter-claim against  the  claim  of  a  plaintiff,  suing  only  in  a  distinct  personal  char- 
acter, claims  against  him  personally  and  also  as  an  executor.  Macdonald  ▼. 
Carrington  (Com.  PI.  Div.).  XXX— 382. 

3.  In  £avor  of  one  defendant.  To  an  action  by  executors  for  the  purpose 
of  charging  a  married  woman's  separate  estate  with  a  debt  to  their  testator  con- 
tracted on  the  faith  of  such  separate  estate,  the  husband,  who  had  been  made  a 
defendant,  and  his  wife  raised  a  counter-claim  for  money  belonging  to  the  wife, 
not  part  of  her  separate  estate,  and  for  certain  chattels  in  the  possession  of  the 
testator  at  his  death,  which  it  was  alleged  were  the  property  of  the  husband  : 

ffeldj  on  motion,  under  Rules  of  Court,  1876,  Order  xxii,  rule  9,  that  the 
claim  to  the  chattels  and  money  was  a  proper  subject  of  counter-claim.  Hodgan 
V.  MocM  (Chan.  Div.),  XXV— 483. 

4.  Dne  at  date  of  writ.  When  a  defendant  delivers  a  counter-claim  nnder 
Rules  of  Court,  1875,  Order  xix,  rule  3,  any  damages  thereby  claimed  must  be 
limited  to  the  date  when  the  writ  was  issued.  Or^nal  SartUpool  GoUieries  Co, 
V.  €Hbb  (Chan.  Div.),  XXII-416. 

866  Costs,  17, 18 ;  Landlord  and  Tenant,  33. 
COUNTERFEITING  —  866  Criminal  Law,  36-38. 
COURTS  — iSM  Jurisdiction,  1,  etc. 

COVENANT. 

1.  What  is.  By  a  contract  for  the  sale  of  a  public  house,  the  vendor  agreed 
to  assign  and  the  purchaser  agreed  to  take  the  lease,  "  subject  to  the  yearly  rent 
of  £90  and  the  performance  of  the  eovenarUs  thereby  reserved  and  contained, 
such  covenants  being  common  and  usual  in  leases  of  public  houses."  Upon 
investigating  the  title,  the  purchaser  found  that  the  lease  under  which  the 
premises  were  held  contained  this  clause :  "  Provided  always  and  these  pres- 
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ents  are  npon  this  express  condition,  that  all  and  every  underlpftso,  deed  of 
assignment,  &c.,  whicli  sLall  be  made  and  executed  dnring*  the  term,  shall  be 
left  with  the  solicitor  of  the  ground-landlord  within  two  months  of  its  date,  for 
the  purpose  of  registration,  and  a  fee  of  one  guinea  paid  for  snch  registration," 
and  a  power  of  re-entry  in  case  of  "  breach  or  non-performance  of  any  of  the 
covenants  or  other  stipulations  hereinbefore  contained  or  referred  to." 

The  purchaser  refused  to  complete,  on  the  ground  that  this  was  not  a  com- 
mon and  usual  covenant ;  and  the  jury  so  found : 

Held,  that,  whether  the  proviso  in  the  head  lease  was  a  "covenant"  in  the 
strict  sense  or  not,  it  was  at  all  events  a  covenant  within  the  contemplation  of 
the  agreement,  and  therefore  the  purchaser  was  not  bound  to  complete.  Brookes 
V.  DrysdaU  (Com.  PL  Div.),  XXX— 88.     See  notes.  Id.,  46. 

2.  When  implied.  The  defendants  were  the  owners  of  two  houses  in  a 
street  numbered  38  and  40  and  of  a  gateway  under  40  and  adjoining  88.  In 
1857  they  demised  the  house  No.  88  for  a  term  of  twenty-one  years,  the  lease 
oontainii^  a  covenant  by  the  lessee  to  repair  all  walls  and  party  walls  belong- 
ing to  the  premises.  In  1865  they  granted  a  lease  to  the  plaintiff  of  the  house 
No.  40  for  a  term  of  eleven  years,  subject  to  a  similar  covenant  to  repair  walls 
and  party  walls.  The  wall  on  the  side  of  the  gateway  separating  it  from  No. 
88  was  a  party  wall  between  the  gateway  and  the  house  No.  88  to  the  height  of 
the  first  floor.  The  house  of  the  plaintiff,  No.  40,  was  built  so  as  to  extend  in 
part  over  the  top  of  the  gateway  and  to  rest  upon  this  party  wall  between  the 
gateway  and  the  house  No.  88,  'and  to  be  supported  by  it.  The  plaintiff's  cove- 
nant to  repair  did  not  extend  to  this  wall,  and  there  was  no  covenant  by  the 
defendants  to  keep  it  in  repair.  In  1874  it  was  discovered  that  the  walls  of  that 
pan  of  No  40  which  was  above  the  gateway  were  giving  way.  The  damage  was 
owing  to  the  failure  of  support  from  the  party  wall,  which  had  bulged  in  con- 
sequence of  the  pressure  upon  it  from  the  pltuntiff's  premises  : 

Heid,  that  there  was  no  implied  covenant  on  the  part  of  the  defendants  to  sup- 
port the  plaintiff's  premises,  although  it  might  be  an  answer  to  an  action  upon 
the  plaintiff's  covenant  to  repair,  that  the  repair  had  been  rendered  impossible 
by  the  neglect  of  some  precedent  obligation  on  the  part  of  the  defendants. 
Coldieek  v.  Qvrdiers  Company  (Q.  B.  Div.),  XVI— 800. 

3.  OonditionaL  The  lease  of  a  pnblic  house  contained  a  covenant  by  the 
brewer  that  he  would  supply  the  publican  with  all  the  beer  required  for  con- 
sumption at  both  the  public  houses,  such  beer  to  be  of  a  specified  quality  and 
price : 

Held,  that  the  obligation  of  the  lessee's  covenant  was  conditional  upon  the 
performance  by  the  lessor  of  his  covenant.  Luker  v.  Dennis  (Chan.  Div.), 
XXIII--542. 

4. The  assignee  of  a  lease  of  a  public  house  borrowed  money  of  the  brewer 

upon  the  security  of  a  mortgage  of  that  lease,  and  in  the  mortgage  deed  he  cove- 
nanted with  the  brewer  to  buy  of  him  all  the  beer  consumed  at  that  public  house  : 

Held,  that  this  covenant  was  subject  to  an  implied  obligation  on  the  part  of 
the  brewer  to  supply  good  marketable  beer.     Id.  ^ 

6.  Restrictive,  who  bound  by.  The  lease  of  a  public  house  granted  by  a 
brewer  to  a  publican  contained  a  covenant  by  the  latter  for  himself,  his  execu- 
tors, administrators,  and  assigns,  to  purchase  from  the  brewer  fill  th^  beer  con- 
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Bumed  at  that  pablic  house,  and  also  at  another  public  house  of  which  the 
publican  held  a  lease  under  a  different  landlord  : 

Held,  that  the  covenant  was  binding  in  equity  upon  an  assignee  of  the  second 
public  house  who  had  notice  of  the  covenant.  Luker  v.  Dennis  (Chan.  Div.), 
XXIII— 542. 

6, KeppeU  v.  Bailey,  so  far  as  it  Is  a  decision  that  a  restrictive  covenant 

as  to  the  use  of  land,  which  does  not  run  with  the  land  at  law,  is  not  bind- 
ing in  equity  upon  an  assignee  with  notice,  has  been  overruled  by  more  recent 
cases.     Id. 

7.  Breach,  what  is.  A  covenant  —  not  to  carry  on,  or  be  concerned  in 
carrying  on,  either  directly  or  indirectly,  the  business  of  a  saddler,  or  sell  any 
goods  in  any  way  connected  with  that  trade  within  a  distance  of  ten  miles  from 
C.  under  a  penalty  of  £100,  to  be  paid  by  way  of  liquidated  damages  for  every 
such  offence  —  is  broken  by  selling  goods  as  a  journeyman  in  the  employment 
of  a  person  carrying  on  the  particular  trade  in  C;  and  the  breach  will  be 
restrained  by  injunction.  Jones  v.  Heavens  (Chan.  Oiv.),  XX — 800.  See  notes. 
Id..  803. 

8. The  purchaser  of  a  plot  of  land,  part  of  an  estate  laid  out  for  build- 
ing, covenanted  with  the  vendors,  who  were  the  mortgagees  in  fee  in  possession 
of  the  estate,  their  heir  and  assigns,  not  to  erect  any  **  building"  on  his  plot 
nearer  to  the  road  in  which  it  was  situate  than  the  line  of  frontage  of  the  then 
present  houses  in  that  road,  which  houses  were  about  forty  feet  apart,  and  about 
eighty  feet  from  the  road.  He  then  erected  two  houses  on  his  plot,  each  of 
which  had  a  bay  window  projecting  three  feet  beyond  the  line  of  the  existing 
houses,  and  carried  from  the  foundation  up  to  the  roof. 

Upon  bill  for  injunction  filed  by  the  transferee  from  the  mortgagees,  and  by 
a  subsequent  purchaser  from  them  of  a  contiguous  plot,  who  had  entered  into 
similar  covenants : 

Held,  first,  that  the  bay  windows  were  "  buildings "  within  the  meaning  of 
the  covenant,  and  the  erection  of  them  a  violation  of  it ;  secondly,  that  there 
being  a  clear  breach  of  covenant,  the  covenantees  were  entitled  to  their  injunc- 
tion without  the  necessity  of  showing  damage  ;  thirdly,  that  invasion  of  privacy 
constituted  damage ;  fourthly,  that  the  covenant  being  not  to  do  an  act  the 
doing  of  which  caused  an  invasion  of  privacy,  it  was  not  necessary  for  the 
covenant  in  terms  to  purport  to  preserve  privacy ;  and,  fifthly,  that  both  the 
plaintiffs  had  material  interests  sufficient  to  support  the  suit.  Lord  Manners  v. 
Johnson  (Chan.  Div.),  XVI— 690.    See  notes.  Id.,  698. 

9. ^  The  erection  of  a  building,  to  be  used  for  the  education  and  lodging 

of  100  girls  in  connection  with  a  charitable  institution  for  the  daughters  of  mis- 
sionaries, supported  by  voluntary  contributions,  held  to  be  a  breach  of  a  cove- 
nant entered  into  by  the  purchaser  that  "  no  house  or  other  building  to  be 
erected  or  built  upon  the  land  shall  be  used  or  occupied  otherwise  than  as  and 
for  a  private  residence  only,  and  not  for  any  purpose  of  trade."  Oerman  v. 
Cliapman  (Chan.  Div.),  XXIII— 565.     See  notes,  Id.,  576. 

10. Where  all  the  purchasers  of  an  estate  were  bound  by  restrictive 

covenants  not  to  use  their  houses  otherwise  than  as  private  residences,  and  the 
vendor  had  given  permission  to  one  of  the  purchasers  to  open  a  school  in  his 
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house,  this  was  held  not  to  be  a  waiver  of  the  covenant  as  to  another  par- 
chaser  whose  hoase  was  at  some  distance.    Id. 

11.  Ron  with  land,  when.  Where  there  are  mutual  covenants  by  owners  of 
land,  their  heirs  and  assigns,  with  the  owners  of  adjoining  land,  th^ir  heirs  and 
assigns,  to  comply  with  certain  stipalations,  the  subsequent  lessee  of  one  of  the 
owners  is  entitled  to  the  benefit  of  the  covenants  as  an  assign,  and  can  sue  to 
restrun  a  breach.  TaiU  v.  Ooding  (Chan.  Div.),  XXVII— 521.  See  notes. 
Id.,  525. 

12. A  purchaser  of  a  piece  of  land  with  a  well  or  spring  upon  it  cove- 
nanted with  the  vendor,  who  retained  land  adjoining  intended  to  be  disposed  of 
for  building  sites,  to  erect  a  pump  and  reservoir,  and  to  supply  water  from  the 
well  to  all  houses  built  on  the  vendor's  land  : 

Hdd,  1,  that  both  the  benefit  and  the  burden  of  the  covenant  ran  with  the 
land,  and  that  the  case  was  not  within  the  second  resolution  in  8peneer^8  Ccue, 
bat  if  not,  a  sub-purchaser  with  notice  of  the  covenant  was  bound  by  it.  Cooke 
▼.  CkileoU  (Chan.  Div.),  XVIII— 760.     See  notes,  Id.,  768. 

13. Held,  2,  that,  though  the  covenant  was  not  one  of  which  the  court 

would  decree  specific  performance  directly,  as  being  for  the  construction  of  works 
which  the  court  could  not  superintend,  it  could  be  enforced  indirectly  by  an 
injunction  restraining  the  defendant  from  allowing  the  work  to  remain  unper- 
formed.    Id. 

14. The  owner  of  an  estate  granted  a  lease  of  a  plot  of  ground  to  A., 

who  covenanted  that  he,  his  executors,  administrators,  or  assigns,  would  not 
daring  the  term  do  on  the  premises  anything  which  should  be  an  annoyance  to 
the  neighborhood  or  to  the  lessor  or  his  tenants,  or  diminish  the  value  of  the 
adjoining  property,  nor  build,  nor  allow  to  be  built,  on  the  ground  any  building 
or  erection  without  first  submitting  the  plans  to  the  lessor  and  obtaining  his 
approval.  The  landlord  some  years  afterwards  granted  a  lease  of  an  adjoining 
plot  to  B.,  who  entered  into  a  similar  restrictive  covenant.  Within  twenty 
years  A.  conunenced,  with  the  approval  of  the  lessor,  to  build  upon  his  ground 
80  as  to  darken  the  windows  of  B.'s  house. 

On  bill  by  B.  to  restrain  A.  from  erecting  and  the  lessor  from  approving  the 
bailding  objected  to  : 

Held,  that  B.  was  not  entitled  to  relief  either  on  the  principle  that  the  lessor 
oould  not  derogate  from  his  grant,  or  on  the  ground  that  the  restrictive  cove- 
nants in  A.'8  lease  enured  for  B.'s  benefit.  Master  v.  HoMcvrd  (Chan.  Div.), 
XXI— 671. 

16. The  former  owners  in  fee  of  a  residential  estate  and  adjoining  lands, 

sold  part  of  the  adjoining  lands  to  the  defendant's  predecessors  in  title,  who 
entered  into  covenants  with  the  vendors  and  their  assigns  restricting  their  right 
to  baild  on  and  use  the  purchased  land. 

The  same  vendors  afterwards  sold  the  residential  estate  to  the  plaintiffs'  pre- 
decessors in  title.  The  conveyance  contained  no  reference  to  the  restrictive 
covenants,  nor  was  there  any  contract  or  representation  that  the  purchasers  of 
the  residential  estate  were  to  have  the  benefit  of  them  ;  there  was*  moreover, 
in  the  plaintiffs'  conveyance  a  covenant  limiting  their  use  of  the  purchased 
property,  bat  such  covenant  was  qot  coextensive  with  the  covenants  above 
mentioned. 
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In  an  action  by  the  plaintiffs,  to  restrain  the  defendants,  who  had  purchased 
the  land  first  sold  as  above  mentioned  with  notice  of  the  first  mentioned 
restrictive  covenants,  from  building  in  contravention  of  those  covenants : 

Held,  that,  although  the  plaintiffs  were  ** assigns"  of  the  original  cove- 
nantees, they  were  not  entitled  to  sue  upon  the  original  covenants.  Bsnala  v. 
CknoHshatD  (Chan.  Div.),  XXV— 827. 

16.  How  afifooted  by  proviso.  A  proviso  which  is  in  terms  wholly  repug- 
nant to  a  covenant  creating  a  personal  liability  is  void  ;  but  a  proviso  only  lim- 
iting the  personal  liability  without  destroying  it  is  valid.  WilUams  v.  Hatha- 
way  (Chan.  Div.).  XXIII— 148. 

See  Abbitration,  4,  5  ;   Damages,  1,  2  ;   Easemsnt,  17 ;   Landlord,  etc., 

10-80 ;  Taxes,  20. 

CREDITOR'S  ACTION. 

1.  In  w^hose  name  to  be  brought.  In  a  creditor's  action  for  the  adminis- 
tration of  an  intestate's  real  and  personal  estate  the  writ  must  be  indorsed  with 
a  claim  by  plaintiff  **  on  behalf  of  himself  and  all  other  creditors."  Matter  of 
Boyle.    Fryer  v.  Boyle  (Chan.  Div.),  XXII— 280. 

2.  Against  deceased  insolvent.  Sect.  9  of  the  act  6  ft  6  Vict,  c  116, 
applies  only  to  a  living  insolvent,  and  does  not  enable  the  assignee  of  a  deceased 
insolvent  to  obtain  possession  of  property  which,  though  it  becomes  vested  in 
the  insolvent  in  reversion  expectant  on  a  life  estate  after  his  final  order,  does 
not  fall  into  possession  until  after  his  death.  In  such  a  case  the  proper  remedy 
of  the  unsatisfied  creditors  under  the  insolvency  is  to  commence  an  action  for 
the  administration  of  his  estate.  Matter  of  Hare,  and  MaUer  of  Welchman 
(Chan.  Div.),  XXVII— 321. 

3.  To  reach  tmst  property.  Where  trustees  have  an  unlimited  discretion- 
ary power  to  postpone,  as  long  as  they  think  fit,  the  payments  of  shares  of  a 
residuary  fund  ;  and  where  of  the  time  and  manner  of  exercising  the  power 
they  are  to  be  the  sole  and  final  Judges,  arresting  creditors  of  the  fund  will  be 
defeated  by  the  trustees  executing,  even  after  action  raised,  a  deed  applying  the 
fund  as  an  alimentary  provision  for  the  behoof  of  the  beneficiaries.  No  pro- 
ceedings resorted  to  by  creditors  of  the  beneficiaries  can  in  such  a  case  abridge 
the  powers  of  the  trustees.  Chambers  v.  Smith  (App.  Cas.),  XXIV — 612.  See 
notes,  Id.,  544. 

4. A  testator  directed  his  trustees  to  hold  the  residue  of  his  estate  for 

the  behoof  of  his  children,  "  with  and  under  the  modifications  to  be  afterwards 
stated."  The  shares  of  residue  were  to  vest  at  the  testator's  death,  and  be  pay- 
able six  months  after  his  decease;  but  powers  were  given,  "notwithstanding 
the  period  above  appointed  for  payment  of  the  shares  of  the  residue,"  to  the 
trustees  "to  postpone  as  long  as  they  should  think  it  expedient  to  do  so,  the 
payment  of  the  provisions  or  shares  of  residue  in  the  case  of  all  or  any  of 
the  children  or  grandchildren  .  .  .  and  to  apply  the  interest  or  annual  produce 
of  the  same  daring  the  period  of  the  postponement,  to  or  for  behoof  of  such 
children  or  grandchildren,  or,  by  a  deed  under  their  hands,  to  retain  the  said 
provisions,  or  any  of  them,  vested  in  their  own  persons,  or  to  vest  the  same  in 
the  persons  of  other  trustees  ....  so  that  the  children  and  grandchildren,  or 
any  of  them,  as  the  pase  might  be,  might  draw  and  receive  only  t|ie  interest  or 
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other  annual  proceeds  of  their  respective  provisions  daring  their  lives,  or  for 
sneh  time  as  the  trustees  might  fix,  and  that  the  capital  might  be  settled  on  or 
for  behoof  of  such  children  or  grandchildren,  and  their  lawful  issue,  on  such 
conditions  and  under  such  restrictions  and  limitations,  and  for  such  uses  as  the 
trustees  in  their  discretion  might  deem  most  expedient,  of  which  expedien(7, 
and  the  time  and  manner  of  exercising  the  powers  and  option  hereby  given, 
thej  should  be  the  sole  and  final  judges." 

The  trustees  during  a  period  of  five  years  after  the  testator's  death  paid  the 
whole  of  the  interest,  and  a  part  of  the  capital  of  his  share  to  J.  C,  a  son  of 
the  testator.  Subsequently  Judgment  creditors  of  J.  C.  used  arrestment  in  the 
hands  of  the  trustees  against  the  balance  of  the  residue  of  his  share  still  due  to 
J.  C,  and  raised  an  action  of  forthcoming.  Thereupon  the  trustees  executed 
a  deed  restricting  the  right  of  J.  C.  to  a  life  reut,  and  settled  the  fee  on  his 
children  ;  and  again  by  another  deed  they  resolved  to  hold  the  balance,  and 
apply  the  interest  as  an  alimentary  fund  for  J.  C's  behoof  : 

Hddt  that  the  arrestment  could  not  in  any  way  abridge  the  ample  discretion- 
ary powers  of  the  trustees ;  and  that  the  trustees  were  at  liberty  to  withhold 
from  J.  C,  or  any  one  claiming  under  him,  the  payment  of  either  principal  or 
interest  as  they  might  think  occasion  required.    Id. 

6. The  mere  declaration  of  the  trustees'  resolution  to  postpone,  however 

made,  is  sufficient  to  render  the  fund  unattachable  by  creditors.    Id. 

CRIMINAL  LAW. 

L  Crimes  aio)  misdembanobs 129 

XL  Indicthsnt  ;  defences 142 

IIL  Evidence 146 

IV.  Pbactice 151 

I.   Chimes  AND  MI8DEMEANOB8. 

1.  Abortloii,  attempt  to  prodoca.  Supplying  a  noxious  thing  to  a  person 
with  the  intent  that  it  shall  be  used  by  a  certain  woman  to  produce  abortion  is 
a  misdemeanor  within  the  24  ft  25  Vict.  c.  100,  s.  59,  although  the  woman  for 
whom  it  was  intended  by  him  was  not  pregnant.  Begina  v.  TiUey  (Cox's  C.C), 
XXVni— 645. 

2. Prisoner  was  indicted  for  wilfully  and  maliciously  administering  to 

one  A  B.  "a  certain  destructive  and  noxious  thing,  to  wit,  cantharides,"  with 
intent,  Ac 

To  constitute  this  offence,  the  thing  administered  must  lie  noxious  in  itself 
aod  not  merely  when  taken  in  excess,  and  that,  although  it  may  have  been  ad- 
ministered with  intent  to  injure  or  annoy.  Begirujb  v.  Hennah  (Cox's  C.  C),  XIX 
-570. 

3. On  an  indictment  under  24  ft  25  Vict.  c.  100,  s.  58,  for  causing  to  be 

administered  to  a  woman  "  a  noxious  thing,"  described  in  one  count  as  an  exces- 
nve  dose  of  oil  of  juniper,  which  was  the  drug  administered  (first  in  a  small  and 
then  in  a  large  quantity)  with  intent  to  cause  miscarriage— it  not  having  per  se 
any  direct  tendency  to  produce  miscarriage,  but  even  in  a  small  quantity  pro- 
ducing vomiting,  and  so  having  an  Indirect  tendency  if  taken  in  ei^cess  to  cause 
miscarriage  by  reason  of  violent  vomiting  or  purging : 

Vol.  IL  9 
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ffddt  that  if  there  was  an  administration  of  such  an  excessive  dose  caased  by 
the  prisoner  with  the  intent  alleged,  it  would  be  a  "  noxious  thing"  within  the 
act ;  and,  semble,  that  as  the  statute  does  not  require  that  the  drug  should  have 
any  tendency  to  produce  miscarriage,  it  is  enough  if  it  is  "  noxious/'  and  is 
given  with  the  intent  charged,  if  it  is  in  itself  hurtful.  Regina  v.  Cramp  (Cox's 
C.  C),  XXVIII-.616. 

4. The  prisoner  was  convicted  under  24  &  25  Vict.  c.  100,  s.  58,  of  hav- 
ing feloniously  and  unlawfully  caused  to  be  taken  by  E.  V.  a  certain  "  noxious 
thing,"  to  wit,  half  an  ounce  of  oil  of  juniper,  with  intent  to^  procure  the  mis- 
carriage of  the  said  E.  V. 

It  was  proved  that  quantities  of  oil  of  juniper  considerably  less  than  half  an 
ounce  are  commonly  taken  medicinally  without  any  bad  effect,  but  that  a  half 
ounce  produces  ill  effects,  and  is  to  a  pregnant  woman  dangerous. 

The  question  reserved  was  whether  there  was  evidence  that  the  half  ounce  of 
oil  of  juniper  was  a  "  noxious  thing"  within  the  statute  : 

HeHt  by  the  court  that  there  was  evidence  that  it  was  a  "noxious  thing" 
within  the  statute,  and  that  the  conviction  was  right.  Regina  v.  Cramp  (Q.  B. 
Div.),  XXIX— 814 ;  affirming  S.  C,  XXVin--616. 

6.  Absconding  with  funds.  Bankruptcy :  Infant,  W.  was  convicted  under 
8.  12  of  the  Debtors  Act,  1869  (82  &  88  Vict.  c.  62),  for  that  he,  within  four 
months  before  the  presentation  of  a  bankruptcy  petition  against  him  upon 
which  he  was  adjudged  bankrupt,  quitted  England,  taking  with  him,  with 
intent  to  defraud,  property  exceeding  £20,  which  ought  by  law  to  have  been 
divided  amongst  his  creditors.  ' 

At  the  times  when  he  quitted  England  and  when  he  was  adjudged  bankrupt 
W.  was  an  infant.  The  debts  proved  against  his  estate  in  the  bankruptcy  were 
trade  debts,  contracted  since  the  passing  of  the  Infanta  Relief  Act,  1874  (87  &  38 
Vict.  c.  62),  and  it  did  not  appeaf  that  any  debts  for  necessaries  supplied  to  him 
existed : 

JSMf  that  the  conviction  could  not  be  upheld.  Begina  v.  WUsan  (Q.  B.  Div.), 
XXIX— 152. 

6.  Abuse  of  Imiatic.  The  two  prisoners,  brothers  of  the  lunatic,  took  a 
house,  and  their  mother  and  a  lunatic  sister  lived  with  them.  They  supported 
the  household,  but  received  no  payment  for  or  on  account  of  any  special  charge 
of  their  lunatic  sister.     The  ill  treatment  of  the  lunatic  was  fully  proved  : 

Held,  that  the  two  prisoners  were  persons  having  the  care,  or  charge,  or  con- 
cerned, or  taking  part  in  the  custody,  care,  or  treatment  of  a  lunatic  within  the 
16  &  17  Vict.  c.  96,  s.  9,  and  therefore  liable.  Begina  v.  Smith  (Cox's  C.  C). 
XXVIII— 624. 

7.  Arson.  Where  a  sailor  on  board  a  ship  entered  a  part  of  the  vessel 
where  spirits  were  kept,  for  the  purpose  of  stealing  rum,  and,  while  tapping  a 
cask  of  rum,  a  lighted  match,  held  by  him,  came  in  contact  with  the  spirits 
which  were  flowing  from  the  cask  tapped  by  him,  and  a  conflagration  ensued, 
which  destroyed  the  vessel : 

It  was  held  that  a  conviction  for  arson  of  the  ship  could  not  be  upheld,  no 
malicious  intent  to  commit  that  crime  being  shown.  Begina  v.  FauUcner  (Cox's 
C.  C),  XIX— 578. 

8.  Assault  upon  offioer.    If  a  police  officer  attempts  to  arrest  a  person  for 
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an  offense  less  than  a  felony,  without  at  the  time  having  in  his  possessdon  a 
warrant  for  his  arrest,  such  person  cannot  be  convicted  of  an  assault  upon  such 
officer  in  the  execution  of  his  duty  for  forcibly  resisting  such  arrest.  Codd  v. 
Cabe  (Ezch.  Div.),  XYIII— 853.    See  notes,  Id.,  858. 

9. C.  was  convicted  of  an  assault  on  two  police  constables  of  the  county 

police  of  Worcestershire  in  the  execution  of  their  duty,  who  were  apprehend- 
ing him  in  the  city  of  Worcester  under  a  warrant  issued  by  two  justices  of  and  for 
the  county  of  Worcestershire  for  his  commitment  to  prison  for  default  in  pay- 
ment of  a  fine,  but  not  backed  by  any  justice  of  and  for  the  city  of  Worcester. 
Worcester  is  a  borough  having  a  separate  commission  of  the  peace  with  exclu- 
mve  jurisdiction,  and  a  separate  police  force.  C.  was  not  pursued  from  the 
county,  but  found  in  the  city  : 

HM,  by  the  court,  that  the  conviction  was  wrong,  that  the  constables  were 
not  acting  in  the  execution  of  their  duty  in  so  executing  such  warrant.  Begina 
▼.  OwnpUm  (Q.  B.  Div.),  XXIX— 885.    See  notes,  Id.,  840. 

10.  Oomponnding  felony.  R  seems,  the  loaning  of  money  to  a  forger  by 
the  person  whose  name  has  been  forged,  for  the  purpose  of  paying  and  taking 
up  the  forged  paper,  is  not  a  compounding  of  the  felony  which  will  render  void 
the  security  given  for  the  loan.  Matter  of  Mapleback,  Ex  parte  GcUdeeott 
(CJhan.  Div.),  XIX— 785. 

11.  Oonsplraoy.  An  agreement  to  accomplish  an  end  forbidden  by  law, 
though  by  means  which  would  be  harmless  if  used  to  accomplish  an  unforbidden 
end,  is  a  criminal  conspiracy.  So  also  is  an  agreement  to  accomplish,  by  means 
which  are,  if  done  'by  themselves,  forbidden  by  law,  an  end  which  is  harmless 
if  accomplished  by  unforbidden  means  ;  or  an  agreement  made  with  a  fraud- 
ulent or  wicked  mind  to  do  that  which,  if  done,  would  give  the  prosecutor  a  right 
of  suit  founded  on  fraud,  or  on  violence  exercised  on  or  towards  him.  The 
crime  is  committed,  if  at  all,  whenever  two  or  more  have  agreed  that  they  will 
do,  at  once  or  at  some  future  time,  such  things,  even  though  they  never  do 
them.    Begina  v.  AspinaU  (Q.  B.  Div.),  XIX— 198. 

12. A.  obtained  goods  on  credit  at  B.'s  suggestion,  in  order  that  A. 

might  sell  them  to  B.  below  their  value,  B.  aiding  A.  as  a  referee,  and  giving 
him  a  character.  The  evidence  was  such  that  B.  must  have  known  that  A.  was 
getting  the  goods  without  any  intention  of  paying  for  them  : 

Held,  that  B.  was  guilty  of  conspiring  with  A.  to  defraud.  Begina  v.  Orman 
(Cox's  C.  C),  XXVIII— 610. 

13.  Omelty  to  animals.  Upon  an  information  against  the  respondents, 
under  12  &  18  Vict.  c.  92,  s.  2,  for  cutting  the  combs  of  cocks,  evidence  was 
given  that  the  operation  caused  very  great  pain,  and  was  inflicted  in  order  to  fit 
the  birds  for  one  or  other  of  two  purposes ;  cock-fighting  or  winning  prizes  at  ex- 
hibitions. The  magistrates  having  referred  to  the  court  the  question  whether 
the  case  was  one  of  the  class  contemplated  by  the  statute  : 

Held,  that  the  respondents  did,  as  a  matter  of  fact,  "  cruelly  ill-treat,  abuse, 
or  torture  the  bird  ;"  that,  as  a  matter  of  law,  the  act  could  not  be  justified  by 
the  purpose  of  cock-fighting,  and  that  the  respondents  ought  to  have  been  con- 
victed.   Murphy  v.  Manning  (Exch.  Div.),  XX— 568.    See  notes,  Id.,  564. 

14. Neither  the  purpose  of  cock-fighting  nor  that  of  winning  prises  at 

exhibitions  would  prevent  the  case  from  being  within  the  statute,    Id. 


182  CRIMINAL  LAW. 

16.  Deceit  by  palmlfltry.  The  appellant  was  convicted  hy  justices  under 
5  Geo.  4,  c.  83,  s.  A,  which  makes  punishable  as  a  rogue  and  vagabond  "  every 
person  .  .  .  using  any  subtle  craft,  means,  or  device  by  palmistry  or  otherwise 
to  deceive  and  impose  on  any  of  His  Majesty's  subjects."  In  a  case  stated  for 
this  court,  the  justices  found  as  a  fact  that  the  appellant  attempted  to  deceive 
and  impose  upon  certain  persons  by  falsely  pretending  to  have  the  supernatural 
faculty  of  obtaining  from  invisible  agents  and  the  spirits  of  the  dead,  answers, 
messages,  and  manifestations  of  power,  namely,  noises,  raps,  and  the  winding 
up  of  a  musical  box  : 

Held,  that  the  means  used  by  the  appellant  came  within  the  words  "  by  palm- 
istry or  otherwise,"  and  that  the  conviction  was  right.  Monck  v.  HiUon  (Exch. 
Div.),  XX— 686. 

16.  Disinterring  corpse.  Defendant  was  indicted  for  unlawfully,  wilfully, 
and  indecently  digging  open  graves  in  a  burial  ground,  and  taking  and  remov- 
ing parts  of  the  bodies  of  persons  buried  therein,  and  interfering  with  and  offer- 
ing indignities  to  the  remains  of  the  said  bodies. 

The  evidence  showed  that  the  defendant  employed  persons  to  excavate  for 
building  operations,  the  burial  ground  attached  to  a  Nonconformist  place  of 
worship,  which  had  been  disused  as  a  burial  g^und  for  some  time  ;  and  the  Jury 
found  that,  in  the  course  of  the  excavations,  bones  that  formed  parts  of  human 
remains,  and  of  the  same  human  skeleton,  were  dug  up,  but  that  they  were  not 
disturbed  in  an  improper  aad  indecent  manner  : 

HMt  that  the  defendant  was  guilty  of  a  misdemeanor  at  common  law.  Begina 
V.  Jacctmn  (Cox's  C.  C),  XXVIII— 648. 

17.  Embezzlement.  A  gamekeeper,  not  authorized  to  take  or  kill  rabbits 
for  his  own  use,  took  and  killed  some  wild  rabbits  upon  his  master's  land,  and 
converted  them  dishonestly  to  his  own  use  by  selling  them.  The  taking,  kill- 
ing, removing  and  selling,  were  parts  of  one  continuous  action  : 

Hdd,  that  a  conviction  of  such  gamekeeper  for  embezzlement  of  the  rabbits 
could  not  be  sustained.  Begina  v.  Bead  (Q.  B.  Div.),  XXVIII— 128.  See  notes, 
Id.,  426. 

X8. The  prisoner  was  the  clerk  and  servant  of  an  insurance  company, 

and  head  manager  at  their  chief  office  at  L.  In  the  ordinary  course  of  business 
he  received  several  checks  payable  to  his  order  from  the  managers  of  branch 
offices,  and  it  was  his  duty  to  indorse  these  checks  and  hand  them  over  to  the 
company's  cashier.  Instead  of  doing  so  he  indorsed  the  checks  and  obtained 
money  for  them  from  friends  of  his  own,  who  paid  the  checks  into  their  own 
banks.  He  then  took  the  amount  so  received  to  the  cashier  and  handed  it  over 
to  him,  saying  he  wished  it  to  go  against  his  salary,  which  was  overdrawn  to  a 
like  amount ;  and  he  got  back  from  the  cashier  I.  O.  U.s,  which  he  had 
previously  given  for  the  amount  of  the  overdraft.  The  prisoner  having  been 
convicted  of  embezzling  the  proceeds  of  the  checks  : 

Held,  that  the  proceeds  of  the  checks,  though  received  not  from  the  bankers, 
but  from  third  persons,  were  received  on  account  of  the  company,  and  that  the 
prisoner  was  rightly  convicted.    Begina  v.  Gale  (Q.  B.  Div.),  XIX — ^266. 

19.  — '—  The  prisoner  was  an  agent  employed  to  sell  goods  on  commission, 
and  as  soon  as  he  received  moneys  from  customers  he  was  to  remit  them  to  his 
employers.     Paring  the  employment,  the  prosecutor  wrote  to  the  prisoner. 
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"  We  will  send  H.,  B.,  and  P.  their  bills  at  the  end  of  the  month,  and  the  same 
day  that  you  receive  the  money  from  the  customers  yon  must  remit  it  to  us. 
We  will  attend  to  your  order,  as  our  arrangements  were  to  remit  as  soon  as  yon 
received  it,  as  you  said  they  would  not  pay  much  before  the  20th  of  each 
month." 

Hdd,  that  this  letter  was  not  a  direction  in  writing  as  to  the  application  or 
disposition  of  moneys  received  by  the  prisoner  within  the  meaning  of  sect.  75  of 
24  &  25  Vict.  c.  96.     Reginu  v.  Braumlow  (Cox's  C.  C).  XXVIII-^66. 

20.  That  section  applies  only  where  the  agent  has  been  intrusted  by  his 

employer  with  money  accompanied  by  a  direction  in  writing  how  to  apply  it.     Id. 

21. Trust  money  had  been  invested  on  ihortgage.     The  mortgage  was 

paid  off,  and  the  money  left  in  the  hands  of  the  family  solicitor,  who  wrote  to 
the  person  beneficially  interested  :  "  R.'8  money  was  paid  on  Saturday,  the  6th 
day  of  April  —  £2,500  and  interest.  .  .  .  Let  me  know  how  you  would  like  to 
have  the  £2,500  invested,  whether  in  the  funds  or  on  mortgage.  I  can  get  you 
4  per  cent,  on  a  good  security,  but  not  more.  More  than  4  per  cent,  is  not  to  be 
obtained  upon  such  securities  as  trustees  would  be  justified  in  investing."  The 
answer  was  dated  the  9th  day  of  April :  "  WiU  consult  G.  at  once  about  the 
money,  and  let  you  know.  I  do  not  wish  it  placed  in  the  funds.  I  am  very 
glad  it  is  paid  over,  and  hope  it  will  be  well  secured  this  time."  At  or  very 
near  the  date  of  these  letters  it  was  clear  that  the  money  had  been  fraudulently 
appropriated  to  his  own  use  by  the  solicitor : 

Held,  that  this  was  a  fraudulent  conversion  to  his  own  use  of  property 
intrusted  to  the  solicitor  for  safe  custody  within  sect.  76  of  24  &  25  Vict.  c.  95. 
Beffina  v.  FuUagar  (Cox's  C.  C),  XXVIII— 805. 

22. Quare,  whether  the  above  letters  amounted  to  a  direction  in  writing  ^ 

to  apply  the  money  within  sect  75.     Id. 

23. The  prisoner  was  indicted  nnder  the  second  branch  of  24  &  25  Vict. 

0.  96,  8.  75,  for  that  he  being  intrusted,  as  a  broker,  attorney,  or  agent,  with 
▼aloable  securities  for  a  special  purpose,  without  authority  to  sell,  negotiate, 
transfer,  or  pledge  them,  unlawfully  and  contrary  to  the  purpose  for  which  the 
eeeorities  wero  intrusted,  converted  to  his  own  use  a  part  of  the  proceeds.  The 
facts  proved  were  as  follows :  The  prisoner  was  an  insurance  broker,  and  had, 
as  such,  effected  insurances  on  a  ship  for  the  prosecutor ;  and  the  ship  having 
been  lost,  the  prosecutor  sent  him  the  policies,  three  in  number,  one  with  the 
A.  office,  one  with  the  I.  office,  and  one  with  underwriters,  with  other  docu- 
ments neoestary  for  recovering  the  loss.  On  the  17th  of  December,  the  prisoner 
received  the  amount  of  the  I.  office's  policy,  and  on  the  81st  of  December,  the 
amonnt  of  the  A.  office's  policy.  Each  amount  was  paid  him  by  a  check  to  his 
own  order,  which  in  each  case  he  paid  into  his  own  bank  to  his  own  credit. 
The  prisoner  did  not  pay  over  to  the  prosecutor  any  of  the  money  so  received  by 
him  ;  but,  being  pressed  for  it,  gave  various  excuses  for  not  doing  so.  On  the 
27th  of  January  following,  he  filed  a  petition  for  liquidation  ;  and  his  balance  at 
his  bank  was  then  much  less  than  the  sum  received  on  the  policies.  The  pris- 
oner having  been  convicted  on  these  facts  : 

Heidi  that  the  conviction  was  wrong  :  By  Cockbum,  C.J.,  on  the  ground  that, 
even  assuming  the  prisoner  could  have  been  properly  convicted  if  there  had 
been  evidence  that  the  prisoner  had  received  the  money  with  the  intention  of 
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embezzling  it,  in  the  absence  of  such  evidence  and  a  finding  to  that  effect,  he 
could  not  be  convicted.  Begina  v.  TcUlock  (Q.  B.  Div.).  XX— 242.  See  notes, 
Id.,  255. 

24. By  Kelly,  C.B.,  and  Pollock,  B.,  on  the  ground  that,  in  the  absence 

of  evidence  of  the  previous  course  of  dealing  between  the  parties,  and  of  what 
the  duty  of  the  prisoner  was  as  to  handing  over  or  accounting  for  the  money 
received,  the  conviction  could  not  be  upheld.     Id. 

26. By  Bramwell  and  Amphlett,  JJ.A.,  and  Field,  J.,  on  the  ground 

that  the  branch  of  the  section  in  question  applies  only  to  the  case  of  an  agent, 
intrusted  with  securities  without  authority  to  obtain  money  upon  them,  who 
wrongfully  appropriates  the  securities,  or  wrongfully  obtains  money  upon  them 
and  appropriates  the  money.     Id. 

26,  Bzposing  infected  person.  Sect.  126,  subs.  2,  of  the  Public  Health 
Act,  1875  (88  ft  89  Vict.  c.  55),  subjects  to  a  penalty  any  person  who  while 
suffering  from  an  infectious  disorder  wilfully  exposes  himself,  without  proper 
precautions  against  spreading  the  disorder,  in  any  street  or  public  place,  &e. ,  or 
who,  being  in  charge  of  any  person  so  suffering,  so  exposes  such  person.  Thtn- 
Inidge  WeUs  Local Boa/rd  v.  BischoffiC.  PI.  Div.),  XX— 451.    See  notes,  Id.,  458. 

27. A  medical  man  in  practice  in  Tunbridge  sent  a  patient  who  was 

suffering  from  scarlet  fever  to  the  fever  hospital  there  vrith  a  certificate,  direct- 
ing  him  to  walk  in  the  middle  of  the  road,  and  not  to  talk  to  any  one,  but,  in 
consequence  of  an  alleged  informality  in  the  certificate,  the  patient  was  refused 
admission ;  whereupon  the  medical  man  walked  with  him  through  the  streets 
of  the  town  to  the  residence  of  the  chairman  of  the  local  board,  from  whom 
after  some  delay  he  obtained  an  order  for  the  man's  admission  to  the  hospital. 
He  then  returned  with  the  patient  to  the  police  station  to  procure  the  ambulance 
to  convey  him  thither. 

Upon  an  information  against  the  medical  man  for  an  alleg^  infringment  of 
the  statute,  the  justices  were  of  opinion  that  it  was  not  proved  before  them  that 
the  medical  man  **  had  charge  of  "  the  patient,  that  he  had  not  wilfully  exposed 
the  patient  in  any  street  or  public  place  "  vrithout  proper  precaution,"  and  that 
he  had  made  the  best  use  of  the  means  at  his  disposal  to  prevent  the  spread  of 
the  fever  ;  and  they  refused  to  convict  him  : 

HM,  that  their  decision  was  right.     Id. 

28.  Failure  by  bankrupt  to  disclose.  The  82  ft  88  Vict.  c.  62,  s.  11,  sub- 
sect.  1,  enacts  that  a  bankrupt  or  liquidating  debtor  shall  be  guilty  of  a  misde- 
meanor "  if  he  does  not  to  the  best  of  his  knowledge  and  belief  fully  and  truly 
discover  to  the  trustee  of  his  estate  all  his  property,  real  and  personal,  and  how 
and  to  whom,  and  for  what  consideration,  and  when  he  disposed  of  any  part 
thereof,  except  such  part  as  has  been  disposed  of  in  the  ordinary  way  of  his 
trade  (if  any),  or  laid  out  in  the  ordinary  expense  of  his  family,"  ftc. : 

HM,  that  the  disclosure  was  not  restricted  to  property  in  possession  of  the 
bankrupt  at  the  conmiencement  of  his  bankruptcy.  Begina  v.  MickeU  (Cox's 
C.  C),  XXVIII— 634. 

29.  False  pretences.  C.  was  convicted  of  obtaining  potatoes  from  the  pros- 
ecutor by  falsely  pretending  that  he  then  was  in  a  large  way  of  business,  that 
he  was  in  a  position  to  do  a  good  trade  in  potatoes,  and  that  he  was  able  to  pay 
for  large  quantities  of  potatoes  as  and  when  the  same  might  be  delivered  to  him. 
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The  evidence  that  C.  had  so  pretended  was  the  following  letter  written  by  him 
to  the  prosecntor :  "  Sir,  —  Please  send  me  one  truck  of  regents  and  one  truck 
of  rocks  as  samples,  at  your  prices  named  in  your  letter ;  let  them  be  good 
qaality,  then  I  am  sure  a  good  trade  will  be  done  for  both  of  us.  I  will  remit 
yon  cash  on  arrival  of  goods  and  invoice.     Tours,  &c. 

'*  P.  S.  I  may  say  if  you  use  me  well  I  shall  be  a  good  customer.  An  answer 
will  oblige  saying  when  they  are  put  on  :" 

HMf  affirming  the  conviction,  that  the  words  of  the  letter  were  fairly  and 
reasonably  capable  of  a  construction  supporting  the  pretences  charged,  and  that 
it  was  a  question  for  the  jury,  whether  the  writer  intended  the  prosecutor  to 
put  that  oonstmction  upon  them.    Beffina  v.  Cooper  (Q.  B.  Div.),  XXI — ^234. 

30. On  an  indictment  for  obtaining  money  by  false  pretences,  it  was 

proved  that  the  prisoner,  a  travelling  hawker,  represented  to  the  prosecutor's 
wife  that  he  was  a  tea  dealer  from  Leicester,  and  induced  her  to  buy  certain 
packages  which  he  stated  to  contain  good  tea,  but  three-fourths  of  the  contents 
of  which  was  not  tea  at  all,  but  a  mixture  of  substances  unfit  to  drink  and  dele- 
terious to  health.  The  Jury  found  that  the  prisoner  knew  the  real  nature  of 
the  contents  of  the  packages,  that  it  was  not  tea,  but  a  mixture  of  articles  unfit 
for  drink,  and  that  he  designedly  falsely  pretended  that  it  was  good  tea  with 
intent  to  defraud  ;  and  the  prisoner  was  convicted  : 

BM,  that  the  conviction  was  right.  Begina  v.  FMter  (Q.  B.  Div.),  XX 
—881. 

31. The  prisoner  was  convicted  of   attempting   to  obtain   a  sewing 

machine  by  false  pretences.  The  indictment  alleged  that  the  prisoner  did 
falsely  pretend  that  a  paper  partly  in  print  and  partly  in  writing,  produced  by 
the  prisoner  to  the  prosecutor  and  purporting  to  be  a  bank  note  for  the  payment 
to  the  bearer  of  £5,  was  then  a  good,  genuine,  and  available  order  for  the  pay- 
ment of  the  sum  of  £5,  and  was  then  of  the  value  of  £5,  &c. ;  by  means  of  which 
false  pretence  the  prisoner  did  unlawfully  attempt  to  obtain  a  sewing  machine. 
The  evidence  was  that  the  prisoner  bargained  for  the  purchase  of  the  sewing 
machine  for  35«.,  and  said  that  a  friend  had  told  her  to  get  one  and  had  sent 
her  the  money  to  pay  for  it,  and  at  the  same  time  gave  a  worthless  bank  note 
for  £5,  payable  to  the  bearer,  of  the  Devonshire  Bank,  which  had  stopped  i>ay- 
ment  many  years  ago.  The  prisoner  knew  at  the  time  that  the  bank  had  stop- 
ped payment  and  that  the  note  was  of  no  value  : 

Hdd,  that  the  indictment,  though  inartificially  framed,  sufficiently  alleged 
that  the  prisoner  falsely  represented  the  note  to  be  a  good  and  genuine  note  of 
an  existing  bank,  and  of  the  value  of  £5,  and  that  the  evidence  supported  the 
conviction.    Beffina  v.  Jarman  (Cox's  C.  C),  XXVIII — 545. 

32. By  means  of  a  false  wage-sheet  the  prisoner  obtained  from  his  mas- 
ter a  check  for  the  amount  stated  in  the  sheet  to  pay  the  men's  wages.  The 
check  was  informally  drawn,  and  payment  was  refused  by  the  bank.  The 
prisoner  returned  it  to  his  master,  telling  him  of  the  cause  of  its  non-payment, 
and  the  master  tore  it  up  and  gave  another,  which  the  prisoner  cashed  and 
appropriated  the  difference  between  what  was  really  due  for  wages  and  what 
was  falsely  stated  to  be  due  in  the  wage-sheet. 

On  an  indictment  charging  prisoner  with  obtaining  8s.  6d.,  the  actual  sum 
appropriated  by  the  prisoner,  it  was  objected  that  the  above  evidence  did  not 
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prove  the  charge,  for  that  he  had  by  it  only  obtained  the  first  check,  which  was 
a  valneless  piece  of  paper  : 

Held,  that  the  false  pretence  was  a  continuing  one,  that  the  second  valuable 
check  was  obtained  thereby  equally  with  the  first,  and  that  the  charge  was 
proved.    Begina  v.  Oreathead  (Cox's  C.  C),  XXVIII— 542. 

33. The  prisoner,  on  entering  the  service  of  a  railway  company,  signed 

a  book  of  rules,  a  copy  of  which  was  given  to  him.  One  of  the  rules  was,  "  No 
servant  of  the  company  shall  be  entitled  to  claim  payment  of  any  wages  due  to 
him  on  leaving  the  company's  service  until  he  shall  have  delivered  up  his 
uniform  clothing."  On  leaving  the  service,  the  prisoner  knowingly  and  fraudu- 
lently delivered  up  to  an  officer  of  the  company,  as  part  of  his  own  uniform,  a 
great  coat  belonging  to  a  fellow  servant,  and  so  obtained  the  wages  due  to  him : 

SM,  that  he  was  properly  convicted  of  obtaining  the  money  by  false  pre- 
tences.   Begina  v.  Bull  (Cox's  C.  C),  XIX— 607. 

34. The  prisoner  was  charged  with  obtaining  a  prize  in  a  certain  swim- 
ming race  by  false  pretences.  He  obtained  his  competitor's  ticket  for  the  race 
by  representing  himself  to  be  member  of  a  certain  club,  and  by  a  letter  par- 
porting  to  be  written  by  the  secretary  of  that  club.  On  the  faith  of  these  repre- 
sentations—  which  turned  out  to  be  false — he  was  allowed  twenty  seconds 
start  in  the  race,  and  won  the  prize  : 

Held,  that  the  false  pretences  were  too  remote,  and  that  the  count  charging 
them  could  not  be  sustained.    Begina  v.  Lamer  (Cox's  C.  C),  XXVIII — 689. 

36. An  indictment  charged  one  Gregory  with  having  obtained  £S0  from 

prosecutor,  Woodman,  on  the  false  pretence  that  he,  the  said  Gregory,  then 
wanted  the  loan  of  £30  to  enable  him  to  take  a  public  house  at  Melksham ;  by 
means  of  which  said  false  pretence  the  said  Gregory  did  then  unlawfully  and 
fraudulently  obtain  the  said  sum  from  the  said  Samuel  Woodman  with  intent 
to  defraud.  Whereas  the  said  Gregory  was  not  then  going  to  take  a  public 
house  at  Melksham  ....  as  he  the  said  Gregory  well  knew.  And  whereas 
the  said  Gregory  did  not  then  want  a  loan  of  £80  or  any  money  to  enable  him 
to  take  the  said  house  : 

Held,  not  a  false  pretence  as  to  an  existing  fact.  Begina  v.  Woodman  (Cox's 
C.  C),  XXVin-661. 

36.  Forgery.  A  genuine  sovereign  had  been  fraudulently  filed  at  the  edges 
to  such  an  extent  as  to  reduce  the  weight  by  one  twenty-fourth  part,  and  to 
remove  the  milling  entirely,  or  almost  entirely,  and  a  new  milling  had  been 
added  in  order  to  restore  the  appearance  of  the  coin  : 

Held,  that  the  coin  was  false  and  counterfeit,  within  34  &  25  Vict.  c.  99,  s.  9. 
Begina  v.  Hermann  (Q.  B.  Div.),  XXVIU— 762. 

37. The  prisoner,  Robert  Martin,  in  payment  for  a  pony  and  cart  pur- 
chased by  him  from  the  prosecutor,  drew  a  check  in  the  name  of  William  Mar- 
tin in  the  presence  of  the  prosecutor  upon  a  bank  at  which  he,  the  prisoner,  had 
no  account,  and  gave  it  to  the  prosecutor  as  his  own  check  drawn  in  his  own 
name.  At  the  time  he  drew  the  check  the  prisoner  knew  that  it  would  be,  as 
in  fact  it  was,  dishonored.  The  prosecutor  received  the  check  in  the  belief 
that  it  was  drawn  in  the  prisoner's  own  name  : 

Held,  that  the  prisoner  was  not  guilty  of  the  offence  of  forgery.  Begina  v. 
Martin  (Q.  B.  Div.),  XXIX— 154.     See  notes,  Id.,  157. 
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38- The  resolation  in  Dunn's  Case  (1  Leach,  C.  C,  59) ;  "In  all  forge- 
ries the  instrament  supposed  to  be  forged  most  be  a  false  instrament  in  itself  : 
and  if  a  person  give  a  note  entirely  as  his  own,  his  subscribing  it  by  a  fictitious 
name  will  not  make  it  a  forgery,  the  credit  there  being  wholly  given  to  himself, 
without  any  regard  to  the  name,  or  any  relation  to  a  third  person,"  followed  and 
approved.     Id. 

39.  Qaming,  suffering  on  premises.  The  appellant  was  charged  under 
8. 17  of  the  Intoxicating  Liquors  (Licensing)  Act,  1872  (35  &  86  Vict.  c.  04),  with 
"suffering"  gaming  to  be  carried  on  on  her  premises,  an  hotel  at  Epsom.  It 
was  proved  by  witnesses  that,  while  standing  in  the  public  street  at  Epsom 
between  half-past  one  and  a  quarter  to  two  in  the  morning,  they  could  hear  the 
conversation  of  three  persons  in  a  room  in  the  hotel.  These  three  persons  were 
a  horse  trainer,  a  jockey,  and  a  gentleman  of  Newmarket,  and  from  what  was 
heard  of  their  conversation,  it  was  evident  that  they  were  playing  for  money. 
No  direct  evidence  was  given  that  the  appellant  knew  of  the  gaming.  The 
appellant  stated  that  the  house  was  closed  at  11  p.m.,  that  the  three  men  were 
then  in  their  private  room,  that  she  saw  no  cards,  and  did  not  supply  any,  and 
did  not  know  of  any  card  playing.  The  hall  porter,  whose  duty  it  was  to  attend 
npon  customers,  stated  that  he  closed  the  house  after  11  p.m.,  and  retired  to 
his  own  chair  in  a  parlor  beyond  the  bar^at  the  extreme  end  of  the  house.  He 
knew  nothing  whatever  of  any  gambling. 

The  JQStioes  drew  the  inference  from  the  porter's  evidence  that  his  chair  was 
removed  to  the  greatest  possible  distance  from  the  room  where  the  guests  were, 
in  order  that  he  might  not  hear  what  passed,  and  they  thought  that  the  appel- 
lant knew  that  gaming  was  intended  to  be  carried  on,  and  that  she  purposely 
took  pains  not  to  know  what  her  guests  were  doing.  On  these  grounds  they 
convicted  her: 

Held,  first,  that  the  appellant  was  responsible  for  the  conduct  of  the  hall  por- 
ter whom  she  left  in  charge  of  the  hotel ;  secondly,  that  there  was  evidence  that 
the  porter  suspected  what  was  going  on,  and  connived  at  it ;  and  that  this  evi- 
dence justified  the  conviction.  Bedgate  v.  Haynes  (Q.  B.  Div.),  XVI— 225. 
See  notee,  232. 

40.  Keeping  licensed  shop  open  after  hours.  The  appellant  being  licensed 
to  sell  by  retail  intoxicating  liquors  to  be  consumed  off  his  premises,  wae 
charged  with  keeping  open  his  premises  for  the  sale  of  such  liquors  after  ten 
o'clock  at  night.  He  had  two  shops,  a  grocer's  and  a  draper's  shop,  which 
formed  part  of  his  house,  and  both  shops  could  be  entered  from  the  house  at 
the  back,  as  well  as  by  the  customers'  entrance.  The  grocery  business  was 
carried  on  in  a  shop  which  had  an  entrance  for  customers  in  one  street,  and  the 
drapery  business  in  a  shop  which  had  an  entrance  for  customers  in  another 
street.  During  the  day  there  were  means  of  going,  and  customers  occasionally 
passed  from  one  shop  to  the  other,  but  after  ten  o'clock,  shutters  or  partitions 
were  put  up  and  all  means  of  communication,  except  through  the  house,  pre- 
vented. 

It  was  proved  that  the  draper's  shop  was  kept  open  till  after  ten  o'clock  at 
night ;  but  that  before  ten  o'clock  the  openings  between  the  two  shops  were 
shut,  and  the  grocer's  shop  left  in  darkness.  The  justices  held  the  charge 
proved,  and  convicted  the  appellant  - 
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Stid,  that  the  convtction  was  wrong,  aa  there  waa  no  evidenoe  that  the  hoDM 
was  opeD  for  the  sale  of  liquor  after  ten  o'clock.  Bngden  y.  Beigha  (Q,  B. 
Wt.).  XVI— 384. 

41.  ZiBToeny.  Three  pigs,  bitten  bj  a  mad  do^,  were  ahot  aad  buiied  on 
the  owner's  land  three  feet  below  the  surface  of  the  soil.  There  waa  no  inten- 
tion of  digging  them  up  again  or  of  making  an?  aas  of  them.  The  same  even- 
ing the  prisoners  dug  them  np,  carried  them  awaj  and  afterwards  sold  them 
for  £S  Z».  9(i  The  jarjr  foand  that  there  waa  no  abandonment  of  the  property 
in  the  plga  b;  the  owner  and  convicted  the  prisoners  of  lareenf : 

BM,  that  larcenj  would  lie,  notwithstanding  the  dead  pigs  were  buried  in 
the  land  three  feet  below  the  snrface.  Btg.  v.  EAvwrd*.  and  Beg.  v.  ataeeg 
(Ooi's  C.  C),  XVI— 607. 

42. The  prisoner  waa  employed  to  trap  wild  rabbits,  and  it  was  his  datj 

to  lake  them,  when  trapped,  to  the  head  keeper.  Contrary  to  hlB  daty  he  trap- 
ped from  time  to  time  rabbits,  and  took  them  to  another  part  of  the  land  and 
placed  them  in  a  bag  with  intention  of  appropriating  them  to  his  own  use, 
which  another  keeper  otiserving,  went  and  took  Borne  of  the  rabbits  out  of  tha 
bag  during  the  prisoner's  absence  and  nicked  them  and  put  them  into  the  bag. 
His  reason  for  nicking  them  was  that  he  might  know  them  again.  The  pris- 
oner afterwards  took  away  the  bag  and  the  rabbits: 

Ettd,  that  the  act  of  the  keeper  in  nicking  the  rabhlls  waa  do  redocUoD  of 
them  into  the  poaseasion  of  the  master,  so  as  to  make  the  prisoner  guilty  of 
stealing  them.    Regirvi  t.  Peteh  (Cox's  C.  C),  XXVUI— 551. 

43. A  wife,  though  she  may  have  committed  adultery,  cannot  steal  her 

husband's  goods ;  and  therefore  the  adulterer,  receiving  from  her  the  goods 
which  she  has  taken  from  her  husband,  cannot  be  gutlty  of  receiving  stolen 
goods.     Begina  v,  Kenny  (Q.  B.  Div.),  XS— 366. 

44. The  prisoner,  who  was  previously  on  familiar  terms  with  prosecn- 

tor'n  wife,  hired  a  cart,  and  told  the  owner  to  send  it  to  the  prosecutor's  house 
vey  furniture  for  the  woman  whom  he  would  find  there  to  another  ad- 
rhich  he  gave  to  the  carter,  and  where  the  wife  had  previously  engaged 
without  her  husband's  knowledge.  The  cart  waa  sent  as  directed,  and 
ire  loaded,  the  wife  being  present,  and  the  husband  absent,  and  the  prls- 
>t  being  at  the  loading.  The  wife  accompanied  the  cart  to  the  lodgings, 
isoner  did  not  appear  at  the  lodgiogs  until  the  neit  night,  which  be 
vrith  her  there,  and  then  lived  there  In  adultery  with  the  wife  for  some 
'terwaids,  uidng  the  furniture. 

jury  having  convicted  the  prisoner  of  stealing  the  faroitnre,  this  court 
d  the  conviction.  Regiaa  v.  Ftalnum  (Cox's  C.  C),  XXVOI— 622.  Bee 
d.,624. 

libel  by  employ*.  At  the  trial  of  a  criminal  information  against  the 
uits  for  a  libel  published  in  a  newspaper  of  which  they  were  proprietors, 
ared  that  each  of  them  managed  a  different  department  of  the  newspaper. 
It  the  duty  of  editing  wliat  waa  called  the  literary  department  was  left  by 
intirely  to  an  editor  whom  they  had  appointed  named  Q,  The  liliel  in 
n  was  inserted  in  the  paper  by  G.  without  the  express  authority,  consult, 
wledge  ot  the  defendants.  The  ]ndge  having  directed  a  verdict  of  guilty 
i  the  defendants  : 
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ffeidt  that  there  mast  be  a  new  trial,  for  apon  the  true  conBtniction  of  6  A  7 
Vict.  c.  96,  8.  7,  the  libel  was  published  withoat  the  defendants'  lauthoritj,  con- 
sent, or  knowledge,  and  it  was  a  qaestion  for  the  jury  whether  the  publication 
arose  from  any  want  of  doe  care  and  caation  on  their  part.  Regina  ▼.  Holbrook 
(Q.  B.  Div.),  XXVIII— 53.     See  notes.  Id.,  64. 

46.  nddt  by  Mellor,  J.,  dissenting,  that  the  defendants,  having  for 

their  own  benefit  employed  an  editor  to  manage  a  particular  department  of  the 
newspaper,  and  given  him  full  discretion  as  to  the  articles  to  be  inserted  in  it, 
must  be  taken  to  have  consented  to  the  publication  of  the  libel  by  him  ;  that 
6  &  7  Vict.  c.  96.  8.  7,  had  no  application  to  the  facts  proved,  and  that  the  case 
was  properly  withdrawn  from  the  jury.     Id. 

41. The  jury  found  the  defendants  guilty  on  a  second  trial.     On  a 

motion  for  a  new  trial  on  the  ground  that  the  verdict  was  against  the  evidence, 
and  of  misdirection  : 

Held,  that  the  general  authority  given  to  the  editor  was  not  per  se  evidence 
that  the  defendants  had  authorized  or  consented  to  the  publication  of  the  libel, 
within  the  meaning  of  6  &  7  Vict.  c.  96,  s.  7  ;  and  that,  as  the  learned  judge  at 
the  trial  had  summed  up  in  terms  which  might  have  led  the  jury  to  suppose 
that  it  was,  and  the  jury  had  apparently  given  their  verdict  on  that  footing, 
there  most  be  a  new  trial.     S.  C,  Id..  681. 

48.  Malicionji  injury.  The  provisions  of  24  &  25  Vict.  c.  97,  ss.  28,  29,  which 
enact  that  "  whosoever  shall  unlawfully  and  maliciously  "  do  certain  acts  therein 
specified  "  with  intent "  to  damage  or  obstruct  a  mine,  or  the  working  or  apparatus 
of  a  mine,  shall  be  guilty  of  felony,  do  not  render  a  person  criminally  liable  for 
acts  causing  such  damage,  but  done  in  bona  fide  exercise  of  a  supposed  right, 
and  without  a  wicked  mind.     Regina  v.  Matthews  (Cox's  C.  C),  XIX — 628. 

49.  Malioioua  mischief.  The  placing  of  poisoned  flesh  in  an  inclosed  gar- 
den, for  the  purpose  of  destroying  a  dog  which  was  in  the  habit  of  straying  there, 
is  not  an  offence  punishable  under  24  &  25  Vict.  c.  97,  s.  41.  But,  sernble,  that  it 
is  within  27  &  28  Vict.  c.  115,  s.  2.    Daniel  v.  Janes  (Com.  PI.  Div.),  XXI— 820. 

60.  Manslanghter.  A.,  B.,  and  C.  went  into  a  field  in  proximity  to  certain 
roads  and  houses,  taking  with  them  a  rifle  which  would  be  deadly  at  a  mile,  for 
the  purpose  of  practising  firing  with  it.  B.  placed  a  board  which  was  handed  to 
him  by  A.,  in  the  presence  of  C,  in  a  tree  in  the  field  as  a  target.  All  three 
fired  shots  directed  at  the  board  so  placed,  from  a  distance  of  about  100  yards. 

No  precautions  of  any  kind  were  taken  to  prevent  danger  from  such  firing. 

One  of  the  shots  thus  fired  by  one,  though  it  was  not  proved  by  which  one 
of  them,  killed  a  boy  in  a  tree  in  a  garden  near  the  field,  at  a  spot  distant  893 
yards  from  the  firing  point.  A.,  B.,  and  C.  were  all  found  guilty  by  a  jury  of 
manslaughter : 

Held,  by  the  court,  that  A.,  B.,  and  C.  bad  been  guilty  of  a  breach  of  duty  in 
firing  at  the  spot  in  question  without  taking  proper  precautions  to  prevent  injury 
to  others,  and  were  rightly  convicted  of  manslaughter.  Regina  v.  Salmon  (Q.  B. 
Kv.),  XXIX— 503.     See  notes.  Id.,  506. 

51. One  who  murders  a  police  oflicer,  who  is  attempting  to  arrest  him 

without  warrant,  may  be  convicted  of  manslaughter.  Regina  v.  Carey  (Cox's 
C.  C),  XXVIII— 564. 
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&X  Night  poaoUiig  aimed  with  o&eulve  waapoii.  Three  men  io  com- 
pan;  trere  seen  hunting  game  in  the  night  time  with  doga.  It  was  not  proved 
that  two  of  the  men  were  Id  an;  wa^  armed.  The  third  (the  prisoner),  who 
wae  lame,  onlj  carried  the  ?tick  with  which  he  uetiallj  walked.  The  jury 
should  not  find  the  prisoner  guilt;  unless  satisfied  that  this  walking  stick  was 
an  offensive  weapon,  and  that  the  prisoner  had  carried  it  with  the  intention  of 
nsiDg  it  as  an  offensive  weapon  should  occasloQ  arise.  Begina  t.  W^iiamt 
(Cox's  C.  C),  XX— 899. 

63.  Non-repair  of  highway.  Upon  the  trial  of  an  indictment  agBJnst  the 
township  of  A.  for  the  non-repair  of  a  highway  within  it,  it  appeared  that  A. 
was  one  of  seven  townships  forming  the  parish  of  D.  The  pariah  itself  had 
nevw  repaired  an;  highway,  nor  levied  highway  rates,  nor  appointed  survey- 
ors ;  each  township  having  appointed  its  own  Hurveyurs,  and  levied  il8  own 
highway  rates.  With  the  exception  of  the  highway  in  qaestion,  and  one  other, 
each  of  the  seven  townships  bad  from  time  immemorial  repaired  its  own  high- 
ways. The  highway  had  always  I>een  repaired  by  the  adjtnnlng  township  of 
W.,  bat  there  was  no  evidence  of  any  consideration  for  such  repair  : 

B^,  that  A.  was  liable,  for  It  mtist  be  presumed  that  the  repairs  had  been 
done  by  W.  under  some  anangement  between  the  two  townsblpe,  and  such 
arrangement  in  the  absence  of  anfflcient  consideration  was  not  binding  on  W. 
Stgina  v.  a«Wey  (Q.  B.  Mv,),  XXVIII— 33S. 

64. Upon  the  trial  of  an  indictment  for  the  non-repair  of  a  highway, 

it  appeared  that  the  highway  ran  along  the  slope  of  a  hill  severs!  hundred  feet 
above  the  level  of  a  valley  beneath.  Two  landslips  occurred  on  the  slope  of 
the  hill,  comprising  many  aciee  of  land,  and  part  of  the  highway  was  carried 
away  into  the  valley  below,  and  lis  place  filled  up  with  earth,  stones  and  other 
debris.  The  debris  was  at  one  point  twenty-five  feet  above,  and  at  another 
two  feet  below,  the  level  of  the  old  road,  and  oecnpied  the  Une  or  track  of 
the  highway.  At  the  point  where  it  was  twenty-five  feet  above  the  level  of  the 
old  road  it  had  been  ascertained  by  boring  that,  for  a  depth  of  thirty  and  a  half 
feet  from  the  surface,  there  was  nothing  but  soil,  shale  and  stones,  and  that 
there  was  no  trace  of  the  old  metalled  road,  but  the  line  of  it  woe  known  and 
admitted.  Evidence  was  given  that  It  was  practicable  to  form  a  road  along  the 
old  track  of  a  similar  character  to  the  adjoining  parts  of  the  old  road,  at  a  coat 
of  £341: 

)urt  having  power  to  draw  Inferences  of  fact,  that  there  waa  no 
destruction  of  the  highway  as  to  exempt  the  pariah  from  their 
pair  it,  and  for  a  failure  to  do  so  an  indictment  will  lie.  Beffina 
Q.  B.  Div.),  XVIII— 133. 

y.  H.,  a  police  constable,  procured  a  warrant  to  be  illegallT- 
lut  a  written  information  or  oath,  for  the  arrest  of  B.,  upon  a 
isanltlng  and  obatructing  him.  H, ,  in  the  discharge  of  his  duty. " 
irrant  S.  was  arrested  and  brought  before  Justtoes,  and  was,  witll- 
tried  by  them  and  convicted, 
rwards  indicted  for  perjury  committed  on  the  said  trial  of  8.  and 

H.  was  rightly  convicted,  notwithstanding  that  there  was  neither 
lation,  nor  oath,  to  justify  the  issue  of  the  warrant,  and  that  tSie 
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juBtioes  had  jurisdiction  to  hear  the  charge,  though  the  warrant  upon  which 
the  accused  was  brought  before  them  was  ill^al.  Beffina  v.  Hughes  (Q.  B. 
DivOf  XXIX--67.    See  notes,  Id.,  91. 

66.  Rape.  An  indictment  for  the  felony  of  rape  still  lies  against  one  who 
ravishes  a  female  between  the  age  of  twelve  and  thirteen,  notwithstanding  the 
provisions  of  the  88  &  89  Vict.  c.  94,  s.  4,  which  enact  that  whosoever  shall 
unlawfully  and  carnally  know  and  abuse  any  girl  being  above  the  age  of  twelve, 
and  under  the  age  of  thirteen  years,  whether  mth  or  without  her  consent,  shall 
be  guilty  of  a  misdemeanor.    Begina  v.  Dicken  (Cox's  C.  C),  XIX — 680. 

67. The  prisoner  professed  to  give  medical  and  surgical  advice  for 

money.  The  prosecutrix,  a  girl  of  nineteen,  consulted  him  with  respect  to 
illness  from  which  she  was  sufiering.  He  advised  that  a  surgical  operation 
should  be  performed,  and  under  pretence  of  performing  it,  had  carnal  connec- 
tion with  the  prosecutrix.  She  submitted  to  what  was  done,  not  with  any  inten- 
tion that  he  should  have  sexual  connection  with  her,  but  under  the  belief  that 
he  was  merely  treating  her  medically  and  performing  a  surgical  operation,  that 
belief  being  wilfully  and  fraudulently  induced  by  the  prisoner  : 

ffdd,  that  the  prisoner  was  guilty  of  rape.  Begina  v.  Flattery  (Q.  B.  Div.), 
XXI— 189.     See  notes,  Id.,  192. 

68. While  a  married  woman  was  asleep  in  bed  with  her  husband,  the 

prisoner  got  into  the  bed  and  proceeded  to  have  connection  with  her,  she  being 
then  asleep.  When  she  awoke,  she  at  first  thought  he  was  her  husband,  but  on 
hearing  him  speak,  and  seeing  her  husband  at  her  side,  she  flung  the  prisoner 
off,  and  called  out  to  her  husband,  when  the  prisoner  ran  away: 

HM,  the  prisoner  was  guilty  of  the  crime  of  rape.  Begina  v.  Young  (Cox's 
C.  C).  XXVIIX— 648.     See  note.  Id.,  660. 

69.  Receiving  stolen  property.  A  lad  was  detained  on  leaving  his  mas- 
ter's premises,  and  a  policeman  sent  for,  who  searched  him  and  took  a  stolen 
dgar,  the  property  of  his  master,  from  him  in  the  master's  presence.  In  conse- 
quence of  the  lad's  statement,  the  cigar  was  then  returned  to  him  with  five 
others,  which  the  lad  took  to  the  prisoner  and  gave  to  him  : 

HM,  that  the  prisoner  could  not  be  convicted  of  feloniously  receiving  the 

eigars  knowing  them  to  be  stolen,  for  that  they  were  not  stolen  property  at  the 

tame  they  were  received,  the  master  and  the  policeman  having  acted  in  concert 

in  supplying  the  lad  with  the  six  cigars,  and  instructing  him  what  to  do  with 

ihem.    Regina  v.  Hancock  (Cox's  C.  C),  XXVIII— 664. 

60.  Throwing  dangerous  thing.     Where  one  throws  away  an  explosive 
machine  with  intent  that  another  shall  pick  it  up  and  be  injured  by  its  explo- 
t^Q,  he  is  guilty  of  casting  or  throwing  a  dangerous  thing,  under  the  English 
rt^tute.   Begina  v.  Sawiders  (Cox's  C.  C),  XXVIII— 662. 

61.  Unlicensed  place  of  amusement.  The  defendant  kept  a  skating  rink 
within  twenty  miles  of  London.  The  rink  was  inclosed  by  a  wall,  and  was 
tartly  roofed  with  canvas  and  partly  open  to  the  air.  It  was  open  for  skating 
in  the  daytime  and  in  the  evening.  In  the  daytime  there  was  no  music.  In  the 
ewning  a  hand  played  operatic  and  dance  music  while  the  skaters  skated.  The 
defendant  had  no  license  under  26  Geo.  2,  c.  36  : 
EM,  that  the  defendant  might  properly  be  conyicted  of  keeping  a  place  for 
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pabUc  entertdnment  of  %  lika  kind  to  made  fud  d&nctDg  without  a  licenM. 
Stffina  V.  Tuckm-  (Q.  B.  Div.),  XXI— 193. 

62. Semble,  ti«  mig-bt  klao  be  convicted  of  keeping  a  plKce  tor  public 

muBic  withoat  t,  Ucenae.     Id. 

II,    INDICTUBNT  ;   DBFBNCEfl. 

63.  For  oonspiracy.  In  an  indictment  for  coQspinic;,  the  first  eoant  stated 
that ' '  The  Slock  Eichange  "  was  managed  hj  a  committee  for  general  porposee, 
who  had  adopted  rules  and  regnlatione  for  the  conduct  of  business  on  the  Slock 
Exchange ;  and  that  defendants  were  promoters  of  the  £.  Company,  limited, 
a  new  company  which  had  proposed  to  raise  a  capital  of  £85,000  by  sabecrip- 
tions  of  shares  of  £1  each  in  addition  to  £15,000  represented  by  15,000  fully 
paid-up  shares.  That  by  the  rales  and  regulations  of  the  Stock  Exchange  all 
peraons  dealing  in  the  shaiee  of  a  new  company  required,  for  the  pnrpose  of 
making  th«r  contracts  enforceable  according  to  tbeee  rules  and  re^uUlioDB, 
that  a  apedal  setcliDg  day  should  be  fixed  by  the  committee  for  general  pnr- 
poses,  upon  which  day  all  shares  which  had  been  theretofore  bought  and  sold 
should  be  delivered  and  paid  for,  &c.  That  application  liad  been  made  on 
behalf  of  the  defendants  to  the  committee  to  appoint  a  aetULng  day  for  transac- 
tions in  the  shares  of  the  company,  and  that  it  became  necessary  that  the  com- 
pany should  comply  with  certain  rules  duly  issued  by  the  committee,  to  the 
effect,  197,  that  a  settling  day  would  be  appointed,  provided  that  «o  allegations 
of  fraud  be  substantiated,  that  there  had  been  no  misrepresentation  or  suppres- 
don  of  material  facte,  &C.;  138,  that,  previous  to  such  application  being  sub- 
mitted to  the  committee,  production  of  the  following  documents  should  be 
requited,  die  original  applications  for  shares,  together  with  the  allotment-book 
signed  by  the  chairman  and  secretsry  to  the  company,  and  a  certificate  signed 
in  like  manner  stating  the  number  of  shares  applied  for  and  nnconditionally 
allotted,  and  the  amount  of  deposits  paid  thereon.  The  count  then  alleged  that 
the  pl^ntiSs  conspired  to  injure  and  decdve  the  committee  by  false  pretences 
(setting  them  out),  and  to  induce  them  to  appoint  a  setting  day  for  the  oom- 
pany. 

Second  connt :  That  defendants  were  piomoteiB  of  the  E.  Company,  limited, 
and  that  application  had  been  made  on  behalf  of  tbe  company  to  the  committee 
for  general  pnrposes  of  the  Stock  Exchange  to  order  the  quotation  of  the  com- 
pany in  the  official  list  of  the  Slock  Exchange  under  a  rule,  129,  duly  issued  by 
the  committee,  to  the  effect  that  tbe  committee  would  order  the  quotation  of  a 
ipany  in  the  official  list,  provided  that  the  company  was  of  bona  fid» 
IT,  &e,,  that  the  requirements  of  rule  136  had  been  compiled  with,  that 
ds  of  tbe  whole  nominal  capital  proposed  to  be  issued  bad  been  applied 
unconditionally  allotted  to  the  public,  and  that  a  member  of  the  Stock 
;e  is  authoiined  by  the  company  to  give  full  information  as  to  the 
in  of  the  undertaking,  and  able  to  satisfy  the  committee  as  te  all  partic- 
ey  may  require.     Averment,  that  defendants  requested  a  firm  of  stock- 
to  give  tbe  information  before  mentioned,  and  to  apply  to  the  committee 
the  quotation  of  the  sharea  of  the  company  in  the  official  list,  and  em- 
be  brokers  to  sell  5.000  shares  of  Che  company  on  behalf  of  alleged  vei>- 
wtents,  and  that  defendants  unlawfully  conspired  and  agreed  by  divers 
itences  to  injure  and  deceive  the  committee,  and  to  induce  them,  con- 
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tnxj  to  the  true  intent  and  meaning  of  tbe  rales  mentioned  in  this  and  the  first 
coant,  to  order  a  quotation  of  the  shares  of  the  company  in  the  official  list  of 
the  Stock  Exchange,  and  thereby  to  induce  and  persuade  divers  of  the  Queen's 
liege  subjects,  who  should  thereafter  buj  and  sell  the  shares  of  the  company, 
to  believe  that  the  company  was  duly  formed  and  constituted,  and  had  in  all 
respects  complied  with  the  rules  of  the  Stock  Exchange,  so  as  to  entitle  the 
company  to  have  their  shares  quoted  in  the  official  list.  And  that  defendants, 
in  pursuance  of  the  conspiracy,  falsely  pretended  to  Z.  and  others,  members  of 
the  committee,  that  the  number  of  shares  applied  for  by  the  public  was  34,365, 
and  that  the  amount  received  thereon,  at  10«.  per  share,  was  £17,282,  that 
15,000  had  been  allotted  to  the  i>atentee,  and  that  no  shares  had  been  condition- 
ally allotted ;  and  thereby  induced  the  commttee  to  order  the  shares  to  be 
quoted  in  the  official  list. 

A  verdict  of  guilty  having  been  returned,  and  judgment  entered  thereon,  on 
error: 

HM,  that  the  second  count  was  good  after  verdict,  and  sufficiently  alleged  a 
criminal  conspiracy  ;  for  that  it  contained  allegations,  some  accurately  and  some 
inaccurately  stated,  which,  assuming  them  to  have  been  found  proved  in  a 
sense  adverse  to  the  defendants,  showed  that  there  was  an  agreement  by  them 
to  cheat  and  defraud,  by  means  of  false  pretences,  those  liege  subjects  who 
might  buy  shares  in  the  company.  Begina  v.  AspinaU  (Q.  6.  Div.),  XIX — ^198  ; 
affirming  S.  C,  XVIII— -152. 

64.  For  embezzlement:  venne.  It  was  the  duty  of  the  prisoner,  a  com- 
mercial traveller,  to  remit  daily  to  his  employers,  who  resided  in  London,  the 
moneys  which  he  collected,  without  reduction.  The  prisoner,  on  the  1st  and 
2d  of  March,  1878,  collected  at  Newark  two  sums  of  money  which  he  did 
not  remit  or  account  for  till  the  first  week  in  April,  when  one  of  his  employers 
went  to  Grantham,  where  the  prisoner  resided,  saw  him,  and  taxed  him  with 
receiving  moneys  and  not  accounting  for  them.  The  prisoner  then  and  there 
handed  to  his  employer  a  list  of  moneys  he  had  collected  and  not  accounted  for, 
including  the  above  two  sums.  There  was  no  evidence  that  the  prisoner  re- 
turned from  Newark  (which  is  within  easy  access  of  Grantham)  to  Grantham  on 
either  of  the  days  or  at  what  times  of  the  days  he  received  the  two  sums  of 
money.  He  was  indicted  and  convicted  at  the  borough  of  Grantham  Quarter 
Sessions  for  embezzling  the  above  two  sums  of  money  : 

Held,  that  the  conviction  was  bad,  as  there  was  no  evidence  of  any  embezzle- 
ment within  the  borough  of  Grantham.  Begina  v.  TreadgM  (Cox's  C.  C), 
XXVIII— 670. 

66. A  clerk  whose  duty  it  was  to  remit  at  once  to  his  employers  in  Mid- 
dlesex all  moneys  collected  by  him  as  their  clerk,  collected  at  York,  on  the  18th 
of  April,  a  sum  of  money  as  such  clerk,  but  never  romitted  any  portion  of  it. 
On  the  19th  and  20th  of  April  he  wrote  and  posted  from  places  in  Yorkshire  to 
his  employers  in  Middlesex  letters  making  no  mention  of  the  money  so  collected, 
and  on  the  2l8t  of  April  he  wrote  and  posted  at  Doncaster  in  Yorkshire  to  his 
employers  in  Middlesex  a  letter  which  was  intended  to  make  them  believe  that 
he  had  not  then  in  fact  collected  the  money  in  question.  These  letters  were 
duly  received  by  the  employers  in  Middlesex  : 

Held,  that  the  receipt  of  the  letter  of  the  21st  of  April  in  Middlesex  was  snffl- 
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eientto  give  jurisdiction  to  trjtbe  prisoner  in  Middlesex.  Beginav.  Rogers 
(Q.  B.  Div.).  XXVIII— 18.     See  notes,  Id..  27. 

66. EM,  by  Huddleston,  B.,  contr&,  that  no  part  of  the  crime  was  com- 
mitted in  Middlesex,  and  that  the  prisoner  was  wrongly  indicted  in  that 
county.     Id. 

67.  For  felae  pretences.  Where  K.  was  indicted  in  the  following  form, 
that  he  did  falsely  pretend  that  he  the  said  K.  was  one  G. ,  who  had  moneys 
deposited  in  the  Cork  Savings  Bank,  and  who  had  a  book  of  the  said  bank  with  a 
statement  of  his  account  in  it,  which  book  he  the  said  K.  presented  to  the  cashier 
of  the  bank  at  the  time  he  represented  himself  to  be  the  said  G.,  by  means  of 
which  said  false  pretence  the  sidd  K.  obtuned  moneys,  &c.,  whereas  in  truth  K. 
was  not  the  person  so  named  in  the  said  savings  bank  book,  nor  had  he  any 
authority  then  or  at  any  other  time  from  the  said  G.  to  present  the  said  book  at 
the  savings  bank  for  the  purpose  of  drawing  out  money,  neither  had  he,  the 
said  K.,  any  authority  from  G.  to  draw  money  from  the  said  bank,  it  was  hM 
that  the  subsequent  portion  of  this  indictment  did  not  negative  the  previous 
averments,  and  in  consequence  the  indictment  was  quashed.  lUgina  v.  KeUe- 
h&r  (Cox's  C.  C),  XX— 895. 

68.  For  fraud  by  bankrupt.  The  Debtors  Act,  1869  (82  &  83  Vict,  c  62), 
8.  11,  subs.  15,  enacts  that  any  person  adjudged  bankrupt  shall  be  guilty  of  a 
misdemeanor  if  within  four  months  before  the  presentation  of  a  bankruptcy 
petition  against  him,  he  being  a  trader,  pawns,  pledges,  or  disposes  of,  other- 
wise than  in  the  ordinary  way  of  his  trade,  any  property  which  he  has  obtained 
on  credit  and  has  not  paid  for,  unless  the  jury  is  satisfied  that  he  had  no  intent 
to  defraud.  An  indictment  stated  that  heretofore  and  before  the  committing  of 
the  offence  next  hereinafter  mentioned,  to  wit,  on,  &c..  A,  &  B.  were  adjudi- 
cated bankrupts,  and  that  the  said  A  &  B.  afterwards,  with  intent  to  defraud 
their  creditors,  unlawfully,  within  four  months  next  before  the  presentation  of 
a  bankruptcy  petition  against  them,  they  being  traders,  did  pawn,  pledge  and 
dispose  of,  otherwise  ihasi  in  the  ordinary  way  of  their  trade,  certain  property 
which  they  had  obtained  upon  credit,  and  had  not  paid  for  : 

Held,  on  objection  after  verdict,  that  th6  indictment  did  not  show  substan- 
tially an  offence  under  the  above  enactment,  and  that  an  amendment  could  not 
then  be  made.    Begina  v.  Olwer  (Cox's  C.  C),  XIX — 595. 

69.  An  indictment  charged  that  the  defendant,  a  trader,  "  did  within 

four  months  next  before  the  commencement  of  the  liquidation  by  arrangement 
of  his  affairs  obtain  from  W.  goods  upon  credit  under  the  false  pretence,  Ac , 
with  intent  to  defraud."  And  in  another  count  in  similar  terms  the  defendant 
was  charged  with  unlawfully  disposing  of  the  goods  otherwise  than  in  the 
ordinary  way  of  his  trade.  Both  counts  were  framed  under  sect.  11,  sub-sects. 
14  and  15  of  82  &  88  Vict.  c.  62  : 

Hddt  that  the  counts  were  good  after  verdict,  and  sufficiently  averred  that 
tde  defendant  was  a  person  whose  affairs  were  liquidated  by  arrangement 
within  the  meaning  of  sect.  11.     Begina  v.  Knight  (Cox's  C.  C),  XX— 874 

70.  For  peijury.  An  indictment  for  perjury  stated  that  an  action  was 
brought  in  the  Chancery  Division,  in  which  the  prisoner  was  the  plaintiff  and 
W.  the  defendant ;  that  it  came  on  for  hearing  before  the  Vice-Chancellor ; 
^hat  the  prisoner  did  appear  as  a  witness,  and  did  falsely  swear  that  he  never 
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did  employ  O.  and  H.  as  his  solicitors,  and  that  he  never  executed  any  mort- 
gage or  deed  relating  to  the  property  claimed  in  the  action ;  and  that  the  allega- 
tion in  the  statement  of  defence  in  the  action  that  he  executed  the  deeds  in  the 
statement  of  defence  mentioned  was  untrue ;  **  and  the  said  false  statements  so 
upon  oath  made  by  the  prisoner  were  material  to  the  matters  then  in  issue 
before  the  court :" 

HM,  upon  motion  in  arrest  of  judgment,  that  the  indictment  was  good, 
and  that  the  averment  of  the  materiality  of  the  perjury  assigned  was  sufficient. 
Regina  v.  SeoU  (Cox's  C.  C),  XIX— 601. 

71.  For  pubUshing  obsoene  literature.  In  an  indictment  for  publishing 
an  obscene  book,  it  is  not  sufficient  to  describe  the  book  by  its  title  only,  for  the 
words  thereof  alleged  to  be  obscene  must  be  set  out ;  and  if  they  are  omitted, 
the  defect  will  not  be  cured  by  a  verdict  of  guilty,  and  the  indictment  will  be 
bad  either  upon  arrest  of  judgment  or  upon  error.  Bradlaugh  v.  Qy^een  (Q.  B, 
Biv.),  XXVIII— 482 ;  reversing  S.  C,  XXI— 269.    See  notes,  Id.,  274. 

72.  Amandment  of  indictment.  On  objection  before  plea  to  the  first  count 
of  the  indictment  that  the  words  "a  certain  woman"  were  too  vag'ue,  and 
therefore  that  the  count  was  bad,  the  judge  allowed  the  prosecution  to  amend 
by  inserting  the  words  "a  woman  to  the  jurors  unknown,"  instead  of  the  words 
objected  to.    Begina  v.  TUky  (Cox's  C.  C),  XXVIII— 645. 

73. Where  the  case  has  not  been  inquired  into  before  a  magistrate  but 

the  bUl  has  been  merely  found  by  the  grand  jury,  the  court  will  not  go  out  of  its 
way  to  assist  the  prosecution  by  amending  the  indictment  and  inserting  certain 
names,  on  objection  taken  that  the  charges  therein  set  out  are  not  specified  with 
sufficient  particularity.    Begina  v.  (yOaUaghan  (Cox's  C.  C),  XXVni-^l. 

74.  Defence.  Bflistaken  belieU  The  belief,  although  erroneous,  of  pris- 
oner in  the  existence  of  a  right  to  do  the  act  complained  of  excludes  criminality. 
Begina  v.  Twm  (Cox's  C.  C),  XXYIII— 679.    See  notes,  Id..  680. 

76. The  defendant  was  convicted  under  8  &  9  Vict.  o.  100,  s.  44,  of 

leceiving  two  or  more  lunatics  into  her  house,  not  being  a  registered  asylum  or 
hospital,  or  a  house  duly  licensed  under  the  above  act,  or  under  any  previous 
act,  but  it  was  specially  found  by  the  jury  who  convicted,  that  though  the 
persons  so  received  were  lunatic,  the  defendant  honestly,  and  on  reasonable 
gioirnds,  believed  that  they  were  not  lunatic : 

Heid,  by  the  court,  that  such  belief  was  immaterial,  and  that  the  conviction 
was  right.     Begina  v.  Bishop  (Q.  B.  Div.),  XXIX— 288. 

76. In  an  indictment  for  bigamy,  evidence  is  not  admissible  to  show 

that  the  prisoner  honestly  believed  that  his  first  wife  was  dead,  when  he  mar- 
ried a  second,  within  seven  years  of  his  last  having  heard  of  or  seen  the  first 
wife.    Begina  v.  BenneU  (Cox's  C.  C),  XX— 891.     See  notes.  Id.,  892. 

77. SembUe,  however  reasonable  such  a  belief  may  be,  it  can  only  be 

used  in  mitigation  of  punishment  after  conviction.    Id. 

78. To  an  indictment  for  bigamy  it  Is  a  good  defence  that,  at  the  time 

of  the  bigamous  marriage,  the  prisoner  had  a  Reasonable  and  bona  fide  belief 
that  her  husband  was  dead,  although  seven  years  had  not  elapsed  since  she  last 
heard  of  him.    Begina  v.  Moore  (Cox's  C.  C).  XIX— 667. 

Vol  IL  10 
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79.  Consent.  On  tbe  trial  of  an  indictment  for  an  indecent  assault  upon  a 
little  girl  only  seven  years  of  age,  the  child  was  examined  as  a  witness.  The 
prisoner's  counsel  proposed  to  address  the  jury  on  the  consent  of  the  child  to  the 
assault.  The  chairman  refused  to  allow  him  to  do  so,  ruling  that  a  child  seven 
years  old  might  submit,  but  could  not  give  consent  to  the  assault.  The  pris- 
oner was  convicted : 

Held,  that  the  conviction  must  be  quashed.  Begina  v.  Roadley  (Cox's  C.  C), 
XXVIII— 627. 

80.  Insanity.  A  deaf  mute  being  tried  for  felony,  was  found  guilty,  but  the 
Jury  found  also  that  he  was  incapable  of  understanding,  and  did  not  under- 
stand, the  proceedings  at  the  trial : 

HM^  that  he  could  not  be  convicted,  but  must  be  detained  as  a  non-sane  per- 
son during  the  Queen's  pleasure.  Begina  v.  Berry  (Q.  B.  Div.),  XYII — 107. 
See  notes.  Id.,  111. 

81. Drunkenness  is  no  excuse,  but  delirium  tremens  caused  by  drink- 
ing, and  differing  from  drunkenness,  if  it  produces  such  a  deg^ree  of  madness, 
even  for  a  time,  as  to  render  a  person  incapable  of  distinguishing  right  from 
wrong,  relieves  him  from  criminal  responsibility.  Begina  v.  Davis  (Cox's  C.  C), 
XXVIII— 667.     See  note,  Id.,  669. 

I 

82.  Justifioation.  On  an  indictment  for  murder,  the  death  having  been 
caused  by  shot  from  a  gun  in  the  hands  of  the  prisoner,  evidence  of  former 
threats  by  deceased  of  deadly  violence,  with  words  and  circumstances  on  the 
occasion  in  question  likely  to  provoke  similar  threats,  received  as  evidence  of 
danger  to  life,  or  serious  violence  or  reasonable  apprehension  of  it,  on  the  occa- 
sion, such  as  might  excuse  or  justify  recourse  to  a  loaded  firearm  in  self-defence. 
Begirui  v.  WesUm  (Cox's  C.  C),  XXVIII— 696. 

83.  Prisoner's  counsel  allowed  to  make  a  statement  on  the  part  of  the 

prisoner  to  show  that  the  trigger  of  the  gun  was  pulled  without  the  intention 
of  firing  it.    Id. 

* 

84. The  use  of  such  a  weapon,  even  against  an  unarmed  man,  may  be 

excused  or  justified  not  only  by  necessity  for  defence  against  death  or  serious 
injury,  but  the  reasonable  apprehension  of  it.     Id. 

86. But  in  the  absence  of  such  necessity.  If  it  is  resorted  to,  and  is  fired 

even  accidentally,  it  is  manslaughter ;  and  the  jury  having  found  that  there 
was  no  such  necessity,  but  that  the  gun,  being  levelled  at  the  deceased  with  no 
intention  of  discharging  it,  went  off  by  accident : 

HMt  that  the  prisoner  was  guilty  of  manslaughter.     Id. 

86.  Self-defsnce.  The  right  of  self-defence  does  not  justify  counter-blows 
struck  with  a  desire  to  fight.  Begina  v.  Knock  (Cox's  C.  C),  XIX— 424.  S.  P., 
Begina  v.  Bond,  Id.,  626. 

III.  Evidence. 

87.  Best  evidence.  When  perjury  is  alleged  as  having  been  committed 
before  justices  at  petty  sessions  on  the  hearing  of  a  charge  contained  in  a  writ- 
ten information,  that  information  must  be  produced,  or  its  loss  or  destruction 
proved,  before  secondary  evidence  of  its  contents  can  be  given  at  the  trial  of  an 
indictment  for  the  perjury.    Begina  v.  DiUon  (Cox's  C.  C.)  XIX— 627, 
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88.  OopiM.  Upon  the  trial  of  an  indictment  for  perjury,  alleged  to  have 
been  committed  in  an  action  pending  in  the  Chancery  Division,  hdd,  that  proof 
that  the  action  was  pending  by  a  copy  of  the  writ  of  sammons  filed  under  the 
rales  of  the  Judicature  Act,  and  a  copy  of  the  pleadings  in  the  action,  and  the 
order  dismissing  the  action  was  sufficient,  without  producing  the  original  writ 
of  summons.     Regina  v.  Seott  (Cox's  C.  C),  XIX— 601. 

89.  Deposition.  It  was  proposed  to  read,  on  the  trial  at  the  assizes,  the 
deposition  of  a  witness  called  before  the  magistrates,  on  the  same  charge,  now 
absent  by  reason  of  pregnancy.  Evidence  given  by  a  doctor  on  February  the 
5th,  that  he  had  last  seen  the  witness  on  the  29th  day  of  January,  and  that  she 
then  was  daily  expecting  her  confinement,  but  which  had  not  yet  taken  place, 
was  held  to  be  sufficient  to  entitle  the  deposition  to  be  read  at  the  trial  on  the 
5th  of  February.    Regina  v.  Heewm  (Cox's  C.  C),  XX— 384. 

90. Pregnancy  may  create  an  **  illness  "  within  the  meaning  of  11  &  12 

Vict.  c.  42,  s.  17,  so  as  to  give  the  presiding  judge  discretionary  power  to  admit 
in  evidence  upon  a  criminal  trial  the  deposition  of  a  witness,  duly  taken,  who 
owing  to  pregnancy  is  proved  to  be  unable  to  travel.  Regina  v.  WeUings 
(Q.  B.  Div.),  XXVIII— 856.  See  note.  Id.,  858.  S.  P.,  Regina  v.  OoodfeOaw 
(Cox'8  C.  C),  XXVIII— 578. 

91.  Dying  deolaratiooa.  On  an  indictment  for  murder,  It  appearing  that 
the  deceased,  with  her  throat  cut  through,  came  suddenly  out  of  a  room,  in  which 
she  left  the  prisoner,  who  also  had  his  throat  cut,  and  was  speechless,  and  that 
she  Bud  something  immediately  after  coming  out  of  the  room,  and  a  few  minutes 
before  she  died — the  question  being  murder  or  suicide  : 

Heldy  that  her  statement  was  not  admissible,  either  as  a  dying  declaration  or 
as  part  of  the  ree  gesta,  8ed  guosre,  whether  in  such  a  case  the  act  is  complete 
until  death  takes  place,  and  whether,  as  to  a  dying  declaration,  it  is  not  a  ques- 
tion of  fact,  upon  the  surgical  evidence,  whether,  from  the  nature  of  the  wound, 
the  person  must  not  have  been  conscious  of  almost  immediate  death.  Regina 
V.  Bedingfield  (Cox's  C.  C),  XXVm-^7.    See  notes.  Id.,  592. 

92.  A  declaration  made  under  a  belief  of  impending  death  was  held  ad- 
missible ip  evidence,  even  though  the  declarant  at  a  later  period  of  the  day  took 
a  more  cheerful  view  of  her  position,  and  thought  that  she  should  recover. 
Regina  v.  Hubbard  (Cox's  C.  C),  XXVIII— 662. 

93. On  a  trial  for  murder,  the  death  having  been  caused  by  cutting  the 

throat,  all  the  vessels  and  arteries  having  been  severed,  and  death  therefore  cer- 
tain to  ensue,  and  in  fact  ensuing  almost  immediately  afterwards,  a  declaration 
having  been  made  by  deceased  in  writing  (he  having  no  power  to  speak),  about 
five  minutes  before  death,  when  he  was  actually  dying,  it  was  held  that  the  dec- 
laration might  be  admissible,  and  that  they  were  not  prepared  to  hold  that  it  was 
not  so  ;  but  that  with  reference  to  some  decisions,  and  especially  Reg,  v.  Oleary 
(2  F.  &  F.,  850),  it  would  be  proper,  if  it  was  admitted,  to  grant  a  case  for  the 
Cburt  for  Crown  Cases  Reserved.    Regina  v.  Morgan  (Cox's  C.  C),  XXVIII— 583. 

94.  I«etter  by  prisoner's  solicitor.  A  letter  written  by  a  solicitor  for  a 
client  making  a  claim  for  a  lost  parcel  alleged  to  contain  valuable  articles,  is  not 
inadmissible  on  the  ground  of  privilege  in  a  criminal  case ;  but  in  order  to  make 
a  client  criminally  responsible  for  a  letter  written  by  his  solicitor  it  must  be 
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shown  that  the  letter  was  written  in  pursuance  of  the  instructions  of  the  client. 
Begina  v.  Downer  (Cox's  C.  C),  XXVIII— 629.     See  notes,  Id.,  638. 

96.  — ^  A  letter  by  a  solicitor  written  **in  consequence  "  of  an  interview 
with  his  client  is  not  equivalent  to  a  letter  written  by  the  iustructions  of  his 
client,  and  is  not  admissible  in  a  criminal  case  against  the  client.     Id. 

96.  Other  offences.  Upon  the  trial  of  an  indictment  for  larceny  and  receiv- 
ing certain  stolen  goods,  evidence  may  be  given  under  84  &  85  Vict.  c.  112,  s.  19, 
that  there  was  found  in  the  possession  of  the  prisoner  other  property  stolen 
within  the  preceding  period  of  twelve  months,  although  such  other  property  is 
the  subject  of  another  indictment  against  him,  to  be  subsequently  tried  at  the 
same  assizes.    Regina  v.  Jones  and  Hayes  (Cox's  C.  C),  XIX — 626. 

97. Upon  an  indictment  for  murder  by  poison  of  S.  in  October,  1877, 

evidence  is  admissible  of  the  previous  and  subsequent  deaths  of  J.  and  L. ,  under 
like  circumstances  and  from  similar  symptoms,  to  show  that  the  poisoning  was 
not  accidental ;  and  where  it  is  proved  that  a  motive  for  the  death  of  S.  might 
exist,  by  the  fact  of  the  prisoner  having  insured  the  life  of  S.  in  a  benefit  and 
insurance  society,  evidence  may  also  be  given  upon  the  same  indictment  that 
there  might  be  an  equal  motive  for  the  deaths  of  J.  and  L.,  by  showing  that 
they  also  were  each  of  them  insured  by  the  prisoner  in  the  same  or  kindred 
societies.    Begina  v.  Beesom  (Cox's  C.  C),  XX— 884.    See  notes,  Id.,  889. 

98.  Truth  of  libeL  Upon  an  information  for  maliciously  publishing  a  de- 
famatory libel  under  the  5th  section  of  6  &  7  Vict.  c.  96,  the  magistrate  has 
no  jurisdiction  to  receive  evidence  of  the  truth  of  the  libel,  inasmuch  as  his 
function  is  merely  to  determine  whether  there  is  such  a  case  against  the  accused 
as  ought  to  be  sent  for  trial,  and  a  defence  based  upon  the  truth  of  the  libel 
under  section  6  of  the  act  can  only  be  inquired  into  at  the  trial  upon  a  special 
plea  framed  in  accordance  with  the  terms  of  that  section. 

The  province  of  a  magistrate  upon  a  preliminary  inquiry  into  a  charge  of  an 
indictable  offence  discussed.  Begina  ▼.  Garden  (Q.  B.  Div.),  XXIX— 180.  See 
notes.  Id.,  143. 

99.  User  of  corporate  powers.  The  prisoner  being  charged  with  obtain- 
ing by  false  pretences  the  moneys  of  a  company :  • 

Held,  that  the  existence  of  the  company  was  sufficiently  proved  by  evidence 
that  it  had  carried  on  business  as  such.  Begina  v.  Langton  (Q.  B.  Div.),  XX 
—856. 

100.  Refireshing  memory.  The  prisoner  was  a  timekeeper,  and  T.  C.  was 
pay  clerk,  in  the  employment  of  a  colliery  company.  It  was  the  duty  of  the 
prisoner  every  fortnight  to  give  a  list  of  the  days  worked  by  the  workmen  to  a 
clerk  who  entered  the  days  and  the  wages  due  in  respect  of  them  in  a  time 
book.  At  pay  time  it  was  the  duty  of  the  prisoner  to  read  out  from  the  time 
book  the  number  of  days  worked  by  each  workman  to  T.  C,  who  paid  the  wages 
accordingly.  And  T.  C.  saw  the  entries  in  the  time  book  while  the  prisoner 
was  reading  them  out.  Upon  the  trial  of  an  indictment  charging  the  prisoner 
with  obtaining  money  by  false  pretences : 

Held,  that  T.  C.  might  refresh  his  memory,  by  referring  to  the  entries  in  the 
time  book,  in  order  to  prove  the  sums  paid  by  him  to  workmen.  Begina  v. 
Langton  (Q.  B.  Div.),  XX— 855.    See  notes,  Id.,  859. 
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101.  In  caae  of  abortion.  Where,  on  the  trial  of  an  indictment  for  causing 
a  woman  to  take  noxious  things  with  intent  to  procure  her  miscarriage,  there 
was  no  direct  evidence  that  the  prisoner  incited  her  to  take  the  drags  except  the 
testimony  of  the  woman ;  Held  that  evidence  that  her  father  accused  him  of 
giving  her  such  things  ''  to  produce  abortion,"  and  that  he  did  not  deny  it,  was 
corroborative  of  her  testimony,  even  assuming  her  to  be  an  accomplice  requiring 
corroboration.    Begina  v.  Cramp  (Cox's  C.  C),  XXVIII— 616. 

102.  In  case  of  bigamy.  Upon  an  indictment  for  bigamy  it  was  proved 
that  the  first  marriage  was  solemnized,  not  in  the  parish  church  of  the  parish, 
but  in  a  chamber  in  a  building  a  few  yards  from  the  church,  while  the  church 
was  under  repair.  It  was  further  proved  that  divine  service  had  several  times 
been  performed  in  the  building  in  question  : 

HM,  that  the  building  must  be  presumed  to  have  been  licensed,  and  there- 
fore the  first  marriage  was  valid,  and  the  prisoner  was  properly  convicted  of 
bigamy.    Begina  v.  Ores8iDeU{Q.  B.  Div.),  XVII— 106. 

103.  In  case  of  fraud  at  elections.  A  prosecution  having  been  instituted 
against  a  deputy-returning  officer,  who  had  presided  at  a  booth  during  a  muni- 
cipal election,  for  oJSences  under  the  Ballot  Act,  1872  (85  &  86  Vict.  c.  88),  a 
county  court  judge,  in  the  exercise  of  jurisdiction  given  by  sched.  1,  part  II, 
rule  64  of  the  act,  made  an  order  directing  the  town  clerk  of  the  borough  to 
produce  and  show,  for  the  purpose  of  the  prosecution,  certain  rejected  ballot 
papers,  counterfoils,  counted  ballot  papers,  and  spoilt  ballot  papers  relating  to 
the  same  polling  station,  and  to  open  the  sealed  packets  containing  those  docu- 
ments, and  the  marked  copy  of  the  register,  and  to  take  all  such  proper  means 
as  he  should  deem  necessary  in  order  that  the  mode  in  which  any  particular 
elector  had  voted  should  not  be  discovered  ;  and  further  ordered  that  no  person 
should  be  allowed  to  see  the  face  of  the  counted  ballot  papers.  At  the  trial  of 
the  indictment  against  the  prisoner,  charging  him  with  having  fraudulently 
placed  papers  purporting  to  be,  but  to  his  knowledge  not  being  ballot  papers  in 
the  ballot  box,  Blackburn,  J.,  allowed  the  counterfoils  and  marked  register 
produced  under  the  aforesaid  order  to  be  given  in  evidence,  and  the  face  of  the 
voting  papers  to  be  inspected  so  as  to  show  how  the  votes  appeared  to  have  been 
given : 

EM,  that  this  was  rightly  done.  Begina  y,  BeardsaU  (Q.  B.  Div.),  XVII 
—118. 

104.  In  case  of  larceny.  A  bag  was  left  by  the  owner  on  a  Saturday  night 
near  to  a  place  where  the  prisoner  and  two  other  persons  were  at  the  time.  The 
prisoner  passed  by  the  place  on  his  way  home,  and  shortly  afterwards  one  of 
the  other  two  persons  followed  in  the  same  direction.  That  person  and  the 
prosecutor  then  met  the  prisoner  coming  back  to  his  home  from  the  opposite 
direction,  and  being  questioned  he  denied  all  knowledge  of  the  bag,  and  said 
that  he  had  been  in  the  neighboring  wood  for  firewood.  The  wood,  the  prison- 
er's cottage,  and  some  disused  farm  buildings  near  it  were  then  searched,  with- 
out success.  On  the  Monday  morning,  the  bag  was  found  in  a  hay-loft  in  one 
of  the  disused  farm  buildings  near  to  the  highway.  There  was  no  door  to  it 
and  passers  by  had  easy  access  to  it.  The  prisoner  was  then  taken  into  cus- 
tody for  stealing  the  bag,  and  said  to  the  constable,  after  previously  denying  he 
had  taken  the  bag,  '*  I  suppose  I  shall  get  a  month  for  this,''  and  made  use  of 
some  other  words  of  no  more  definite  meaning. 
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The  ohainnan  left  all  the  facts  to  the  jury  as  evidence  from  which  they  might 
infer  that  the  prisoner  had  had  possession  of  the  batr,  and  directed  them,  if  they 
found  so,  to  treat  the  case  as  one  of  recent  possession  : 

Held,  that  the  chairman's  ruling  was  wrong,  and  that  he  ought  to  have 
directed  an  acquittal.    Regina  v.  ffugJies  (Cox's  C.  C),  XXVIII— 573. 

106. An  indictment  charged  the  prisoners  with  stealing  brass,  the  prop- 
erty of  H.  The  evidence  was  that  the  brass  was  the  property  of  a  trading  com- 
pany (limited),  and  that  it  was  seen  on  the  company's  premises  about  twelve 
days  before  it  was  missed  on  the  24th  of  March,  1877  ;  that  the  company  was 
being  wound-up  ;  and  that  H.  was  the  official  liquidator.  A  copy  of  the  Lon- 
don Gazette,  dated  19th  May,  1877,  was  produced,  which  stated  that  at  a  special 
meeting  of  the  company  duly  convened,  and  at  a  subsequent  special  general 
meeting  (April  25th),  a  resolution  was  passed  for  winding-up  the  company  vol- 
untarily, and  that  H.  and  S.  were  appointed  liquidators  at  the  special  general 
meeting : 

Held,  that  this  evidence  did  not  prove  that  the  brass  was  the  property  of  H. 
as  laid  in  the  indictment.  Regina  v.  BeU,  Same  v.  Jordan  (Cox's  C.  C),  XIX 
—610 

106.  In  case  of  peijiiry.  An  indictment  for  perjury  alleged  the  offence  to 
have  been  committed  before  J.  U.,  then  being  and  sitting  as  the  duly  qualified 
and  appointed  deputy  judge  of  the  county  court  of  W.  Proof  was  given  that 
the  perjury  took  place  in  the  presence  of  J.  U.  at  the  county  court,  and  a  certi- 
fied minute,  under  the  seal  of  the  court  of  the  proceedings,  was  put  in  evidence, 
intituled  "  Minute  of  judgments,  orders,  and  other  proceedings,  at  a  court 
holden  at,  &c.,  before  J.  U.,  deputy  judge  of  the  said  court": 

HM,  that  there  was  sufficient  proof  of  J.  U.  acting  as  deputy  judge,  and 
therefore  ;)rtma/a<^  evidence  of  his  appointment  as  such.  Begina  v.  Boberte 
(Cox's  C.  C),  XXVIII— 586.     See  notes.  Id.,  5S9. 

107 Held,  also,  that  by  the  County  Court  Act  (9  &  10  Vict.  c.  95,  s.  Ill), 

the  minute  of  the  proceedings,  being  made  evidence  of  the  proceedings  and  of 
their  regularity,  was  evidence  of  the  regularity  of  J.  U.'s  appointment.     Id. 

108.  Upon  an  indictment  for  perjury,  charged  as  having  been  committed 

on,  the  trial  of  an  action  in  the  High  Court  of  Justice,  the  existence  of  the 
action  is  sufficiently  proved  by  the  production,  by  the  officer  of  the  court,  of  the 
copy  writ  filed  under  Order  Y,  Rule  7,  and  the  copy  pleadings  filed  under  Order 
XLi,  Rule  1,  of  the  Rules  of  the  Supreme  Court.  Regina  v.  Scott  (Q.  B.  Div.), 
XXI— 193.     8.  C,  XIX— 601. 

109.  Indictment  framed  in  two  counts  ;  in  the  second  count  one  assign- 
ment was  that  the  prisoner  swore  that  she  had  not  had  connection  with  a 
"man."  HM,  by  Manisty,  J.,  that  the  evidence  of  only  one  man  could  be 
received;  by  Lindley,  J.,  after  consulting  with  Lord  Justice  Thesiger,  that  the 
evidence  of  several  men,  alleging  that  they  had  had  connection  with  prisoner, 
was  admissible.    Regina  v.  Adams  (Cox's  C.  C),  XXVIII-^565. 

110.  In  case  of  rape.  Upon  the  trial  of  a  man  charged  with  committing  a 
rape  upon  a  female,  the  full  particulars  of  the  complaint  she  made  against  him 
to  other  persons  in  his  absence  some  time  after  the  alleged  offence  may  be  given 
in  evidence  by  the  prosecution.  Regina  v.  Wood  (Cox's  C.  C),  XX — 898.  See 
notes  Id.,  394. 
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111.  In  case  of  receivliig  stolen  goods.  In  order  to  show  guilty  knowl- 
edge, under  34  &  85  Vict.  c.  112,  s.  19,  it  is  not  sufficient  merely  to  prove  that 
"other  property  stolen  within  the  preceding  period  of  twelve  months"  had  at 
some  time  previously  been  dealt  with  by  the  prisoner  : 

It  must  be  proved  that  such  "  other  property  "  was  found  in  the  possession  of 
the  prisoner  at  the  time  when  he  is  found  in  possession  of  the  property  which  is 
the  subject  of  the  indictment.     Begina  v.  Drags  (Cox's  C.  C),  XXyiII-^34. 

112.  Prisoner  was  indicted  for  receiving  stolen  goods.     To  show  guilty 

knowledge  evidence  was  tendered,  under  84  &  85  Vict.  c.  112,  s.  19,  to  show 
that  a  short  time  previously  the  prisoner  had  sold  for  half  its  value  and  had 
otherwise  disposed  of  other  property  stolen  within  the  preceding  period  of 
twelve  months. 

Held,  that  words  of  the  statute,  84  &  85  Vict.  c.  112,  s.  19,  did  not  extend  to 
such  evidence,  which  was  therefore  inadmissible.    Id. 

IV.  Practicb. 

113.  Amendment  In  case  of  variance.  A  variance  between  the  allegation 
of  the  occupation  of  land  in  an  indictment  for  night  poaching,  and  the  proof  of 
the  occupation  will,  if  not  such  as  to  have  misled  the  prisoners,  be  amended  at 
the  trial.  Night  poachers  carrying  things  not  apparently  weapons  but  capable 
of  being  used  as  such  and  brought  out  to  serve  for  both  harmless  and  offensive 
pnrpoees,  are  "  armed  "  within  the  meaning  of  9  Geo.  4,  c.  69,  s.  9.  Begina  v. 
BUUm  (Cox's  C.  C),  XIX— 621. 

114.  Ocnnts,  election  oL    Where  an  indictment  contains  two  counts,  the 
first  charging  the  accused  person  as  principal  in  a  felony,  the  second  charging 
him  as  accessory  after  the  fact  to  the  same  felony,  the  prosecution  must  elect 
upon  which  count  they  will  proceed.      Begina  v.  Brannan  (Cox's  C.   C),  * 
XXVIII— 620. 

116.  Postponement.  Upon  a  charge  of  murder,  by  poison,  the  presentment 
of  a  bill  to  the  grand  jury  cannot  be  postponed  to  the  next  assizes,  on  the 
ground  that  other  and  like  charges  may  before  that  time  be  brought  against  the 
prisoner,  and  if  no  bill  is  so  presented  the  prisoner  is  entitled  to  be  discharged. 
Begina  v.  Heesom  (Cox's  C.  C),  XX— 884. 

116.  Medical  examination  of  person.  A  magistrate  has  no  right  to  order 
an  examination  of  the  person  of  a  prisoner.  An  examination  by  medical  men, 
in  parsnance  of  such  an  order,  of  the  person  of  a  female,  in  custody  upon  the 
chargfe  of  concealing  the  birth  pf  her  illegitimate  child,  constitutes  an  assault. 
In  such  a  case  a  magistrate  is  not  entitled  to  notice  of  action  under  ss.  8  and  9  of 
11  k  12  Vict.  c.  44.  Agnew  v.  Jobson  (Cox's  C.  C),  XIX— 612.  See  notes, 
Id.,  617. 

117.  Question  for  Jury.  Divers  persons  assembled  in  a  room,  entrance 
money  being  paid,  to  witness  a  fight  between  two  persons.  The  combatants 
fought  in  a  ring  with  gloves,  each  being  attended  by  a  second,  who  acted  in 
the  same  way  as  a  second  at  prize  fights.  The  combatants  fought  for  about 
forty  minutes  with  great  ferocity,  and  severely  punished  each  other.  The 
police  interfered  and  arrested  the  defendants,  who  were  among  the  spectators. 

Upon  the  trial  of  an  indictment  against  them  for  unlawfully  assembling 
together  for  the  purpose  of  a  prize  fight,  the  chairman  directed  the  jury  that,  if 
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it  was  a  mere  exhibition  of  skill  in  sparring,  it  was  not  illegal ;  but,  if  the  par- 
ties met  intending  to  fight  till  one  gave  in  from  exhaustion  or  injury  received. 
It  was  a  breach  of  the  law  and  a  prize  fight,  whether  the  combatants  fought  in 
gloves  or  not,  and  left  it  to  the  jury  to  say  whether  it  was  a  prize  fight  or  not : 

SMt  that  the  jury  were  properly  directed.  Begina  v.  Orton  (Cox's  C.  C), 
XXVIII— 576. 

118.  In  1864  W.  married  A.     In  1868  he  was  charged  with  bigamy  In 

marrying  B.  in  1868,  his  wife  A.  being  then  alive,  and  was  on  such  charge  con- 
victed. In  1879  he  married  C,  and  in  1880,  C,  being  then  alive,  he  married  D. 
Afterwards,  upon  a  charge  of  bigamy  in  marrying  D.,  C.  being  then  alive,  W. 
was  convicted,  it  being  held  by  the  presiding  judge  that  there  was  no  evidence 
that  A.  was  alive  when  W.  manied  C,  or  that  the  marriage  with  C.  was  invalid 
by  reason  of  A.  being  then  alive  : 

Heldf  by  the  court,  that  the  conviction  could  not  be  sustained,  as  the  question 
should  have  been  left  to  the  jury  whether  upon  the  above  facts  A.  was  alive  or 
not  when  W.  married  G.  Regina  v.  WiUshire  (Q.  B.  Div.),  XXIX— 660.  See 
notes.  Id.,  664. 

119.  Restttntlon  of  property.  The  Postmaster-General  is  not  entitled  to 
have  restored  to  him  moneys  found  on  the  prisoner  part  of  the  proceeds  of  the 
theft,  the  prisoner  having  pleaded  guilty  to  an  indictment  for  stealing  a  letter 
containing  two  bank  notes  the  property  of  the  Postmaster-General.  JRegina  v. 
Jones  (Cox's  C.  C),  XXVIII— 656. 

120.  Oonvlotion  of  aocomplloe.  Several  persons  were  tried  upon  one 
indictment,  some  as  principals  in  murder,  others  as  accessories  after  the  fact. 
The  principals  were  convicted  of  manslaughter  : 

SMf  that  those  charged  as  accessories  might  rightly  be  convicted  as  accesso- 
ries to  manslaughter.  Begina  v.  Richards  (Q.  6.  Div.),  XX — 870.  See  notes. 
Id.,  872. 

121.  Oonvlotion  of  different  offenoe.  The  statute  14  &  15  Vict.  c.  19,  s.  5, 
only  applies  where  the  indictment  alleges  a  felonious  cutting,  stabbing,  or 
wounding;  consequently,  upon  an  indictment  charging  a  felonious  shooting  with 
intent  to  do  grievous  bodily  harm,  and  doing  grievous  bodily  harm  with  intent 
to  do  grievous  bodily  harm,  it  is  not  competent  for  the  jury  to  convict  of  unlaw- 
fully wounding.    Regina  v.  MiUer  (Cox's  C.  C),  XXVni— 603. 

122.  Of  lesser  crime.  On  an  indictment  for  murder,  the  power  of  the  jury 
to  return  a  verdict  of  manslaughter  for  criminal  negligence  by  the  accused 
depends  upon  the  circumstances  of  the  particular  case.  Regina  v.  French 
(Cox's  C.  C),  XXVIII— 582. 

123.  Punishment.  The  justices  cannot  order  imprisonment  in  default  of 
payment  of  a  penalty  under  85  &  86  Vict.  c.  94,  s.  51,  subs.  2,  unless  there  has 
first  been  an  order  for  a  distress.  There  is  no  jurisdiction  to  order  imprison- 
ment under  that  sub-section  in  the  first  instance  without  a  distress  warrant, 
when  it  appears  that  the  defendant  has  no  goods  whereon  to  levy.  Matter  of 
Brown  (Q.  B.  Div.),  XXVIII— 452. 

124. The  2d  sub-section  of  the  51st  section  of  85  &  86  Vict.  c.  94,  applies 

to  cases  where  a  pecuniary  penalty  only  is  attached  by  the  act  to  an  offence,  not 
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to  cases  where  a  period  of  impriaonment  other  than  that  given  by  the  5l8t  sec- 
tion is  given  as  an  alternative  punishment.     Id. 

126. A  prisoner  convicted  of  obtaining  money  by  false  pretences,  after 

a  previous  conviction  for  felony  (the  previous  conviction  being  charged  in  the 
indictment),  cannot  be  sentenced  to  penal  servitude  for  a  less  term  than  seven 
years.    Begina  v.  Dearie  (Q.  B.  Div.),  XX— 864. 

126.  Sentences  to  consecutive  terms.  Upon  an  indictment  for  misde- 
meanor containing  two  counts  for  distinct  offences  the  defendant  may  be  sen- 
tenced to  imprisonment  or  penal  servitude  for  consecutive  terms  of  punishment, 
although  the  aggregate  of  the  punishments  may  exceed  the  punishment  allowed 
by  law  for  one  offence.  Begina  v.  Castro,  alias  Ortan,  aUaa  Tichbome  (Q.  B. 
Div.),  XXIX— 408.     See  notes.  Id.,  482.  , 

127. Under  2  Geo.  2,  c.  25,  s.  2,  a  defendant  convicted  of  perjury  upon 

an  Indictment  containing  two  counts  for  distinct  offences  may  be  sentenced  to 
consecutive  terms  of  penal  servitude.     Id. 

128.  Upon  an  indictment  for  perjury  charging  offences  committed  in 

different  suits  the  defendant  upon  conviction  may  be  sentenced  to  distinct  pun- 
ishments, although  the  suits  were  instituted  with  a  common  object.    Id. 

129.  C.  was  convicted  upon  an  indictment  for  perjury  containing  two 

counts :  in  one  count  the  offence  was  alleged  to  have  been  committed  in  an 
action  in  the  Court  of  Common  Pleas,  in  the  other  it  was  alleged  to  have  been 
committed  in  a  suit  in  the  Court  of  Chancery,  but  the  proceedings  in  both  courts 
had  one  object.  C.  was  sentenced  to  two  consecutive  terms  of  seven  years' 
penal  servitude : 

HM,  that  the  sentences  might  be  lawfully  passed.     Id. 

130.  Oon^>ntation  of  time  of  sentence.  A  person  sentenced  to  imprison- 
ment for  the  space  of  one  calendar  month  is  entitled  to  be  discharged  on  the 
day  in  the  succeeding  month  immediately  preceding  the  day  corresponding  to 
that  from  which  his  sentence  takes  effect.  Migotti  v.  ColffiU  (Com.  PI.  Div.), 
XXX— 507.     See  notes,  Id.,  512. 

131.  On  the  31st  of  October  the  plaintiff  was  sentenced  to  be  imprisoned 

for  one  offence  for  one  calendar  month,  and  for  a  second  offence  for  a  period  of 
fourteen  days,  commencing  after  the  expiration  of  the  calendar  month.  Pursu- 
ant to  his  sentence,  he  was  detained  in  custody  until  the  14th  of  December  : 

Held,  that  the  detention  was  lawful,  for  as  the  calendar  month  did  not  expire 
until  the  80th  of  November,  he  was  not  entitled  to  be  discharged  from  the 
second  term  of  imprisonment  until  the  full  i)eriod  of  fourteen  days  computed 
from  the  Ist  of  December  had  expired.     Id. 

132.  Order  after  death  of  complainant.  Complaint  having  been  duly 
made  under  20  &  21  Vict.  c.  88,  that  obscene  books  were  kept  by  the  defendant 
in  his  shop  for  sale,  a  warrant  for  the  seizure  of  such  books  was  issued,  and 
after  they  had  been  seized  the  defendant  was  summoned  to  show  cause  why 
they  should  not  be  destroyed.  Upon  the  hearing  of  the  summons  an  order  was 
made  for  the  destruction  of  the  books.  After  the  issuing  of  the  summons,  but 
before  the  hearing  the  complainant  died,  and  no  application  to  substitute  an- 
other complainant  was  made : 

Hdd,  that  the  proceedings  against  the  defendant  did  not  lapse  upon  the  death 
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of  the  complainant,  and  that  the  order  was  valid.     Eegina  v.  TraeUne  (Q.  B. 
Div.),  XXIX--331. 

See  Injukction. 

CROPS— fi^e  CHA-FfBL  Mortgage,  28,  24. 

CROWN— fl^  Patent,  28,  29 ;  Statute,  15-17. 

CURTESY. 

1.  How  barred.  A  married  woman,  under  the  limitations  of  a  will  made  in 
1846,  was  equitable  tenant  in  tail  to  her  separate  use  of  certain  freehold  estates. 
By  a  clause  in  the  same  will  she  was  also  restrained  from  alienation  of  the  rents 
and  profits.  Her  husband  became  bankrupt,  and  after  his  order  of  discharge 
joined  with  his  wife  in  barring  the  equitable  entail  and  limiting  the  estate  in 
fee  to  the  separate  use  of  the  wife.  The  wife  died,  having  bj  her  will  devised 
the  estate  for  the  benefit  of  her  children,  and  the  husband's  assignees  claimed 
the  husband's  estate  by  curtesy  : 

HMy  that  the  restraint  on  anticipation  did  not  prevent  the  wife  from  barring 
the  entail  and  acquiring  the  equitable  fee  :  and  that  the  wife,  having  thereby 
acquired  an  equitable  fee  to  her  separate  use,  had  power  to  defeat  her  husband's 
right  to  curtesy  by  devising  the  estate.  Cooper  v.  MacdonML  (Chan.  Div.), 
XXIII— 681. 

2. It  is  now  settled  that  where  a  married  woman  has  an  equitable  estate 

of  inheritance  to  her  separate  use,  and  does  not  dispose  of  it  by  deed  or  will, 
her  husband  is  entitled  to  curtesy.    Id. 

CUSTODY  OF  CHILDREN  — iS^  Pabbnt  and  Child,  1-15. 

CUSTOM. 

1.  When  binding.  A  shipowner  had  for  several  years  had  an  account  with 
merchants  who  effected  for  him  insurances  on  his  ships.  In  their  account  they 
charged  him  with  the  full  premiums,  but  they  had  been  allowed  by  the  under- 
writers, and  retained  out  of  the  premiums  6  per  cent,  brokerage  and  a  further 
10  per  cent,  discount  for  ready  money,  as  osual  on  insurances.  On  taking  the 
accounts  in  a  suit  respecting  a  mortgage  on  some  ships  the  shipowner  objected 
to  allow  the  merchants  to  retain  the  10  per  cent. : 

Heidy  that  as  these  allowances  were  usual,  and  as  the  shipowner  had  never 
inquired  on  what  terms  the  merchants  effected  the  insurances,  and  appeared  to 
have  accepted  their  terras,  he  could  not  now  raise  the  objection.  Baring  v. 
Stanton  (Chan.  Div.).  XVIII— 685. 

2.  Inconsistent  with  law.  A  custom  of  average  adjusters  in  adjusting 
losses  where  ships  have  put  into  port  to  refit,  if  inconsistent  with  law,  cannot 
prevail,  although  it  may  have  been  acted  upon  for  seventy  or  eighty  years. 
AttDood  V.  Sellar  (Q.  B.  Div.),  XXVIII— 794. 

3.  Unreasonable.  A  custom  which  would  allow  a  broker  who  has  sold 
property  by  direction  of  an  agent,  knowing  the  money  received  by  him  to  belong 
to  the  principal  for  whom  such  agent  acted,  to  retain  the  money  in  satisfaction 
of  a  debt  due  from  the  agent  to  himself,  is  unreasonable  and  cannot  be  upheld. 
Pearson  v.  Scott  (Chan.  Div.),  XXVI— 33. 

4. Prima  facie  the  landlord  is  the  person  liable  to  the  outgoing  tenant. 
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at  the  expiration  of  his  tenancy,  for  the  seeds,  tillages,  &c.,  properly  bestowed 
by  him  upon  a  farm. 

Although,  therefore,  the  ordinary  practice  (to  avoid  circuity)  is,  for  the  inoom- 
iDg  tenant  to  pay  the  outgoing  tenant  for  the  seeds,  tillages,  &c. ,  upon  a  valua- 
tion made  between  them ;  yet  an  alleged  custom  or  usage  that  the  outgoing 
tenant  shall  look  to  the  incoming  tenant  for  payment,  to  the  exclusion  of  the 
landlord's  liability,  cannot  be  supported.    Bradbum  v.  Foley  (Com.  PI.  Div.), 

XXX— es. 

8ee  EviDENCB,  88-42 ;  Mines,  11 ;  Tiiadbmabk,  10, 11. 

CY-PRES. 

1.  What  Jj.  The  doctrine  usually  called  ey-pres  is  merely  a  rule  of  con- 
struction, by  which,  when  two  inconsistent  intents  are  found  in  a  will  the  par- 
ticular intent  is  to  be  sacrificed  to  the  general  intent,  the  subordinate  to  the 
paramount  intent ;  and  it  applies  as  much  to  direct  devises  as  to  executory 
trusts.    Bnmptan  v.  Holman  (Chan.  Div.),  XXII— 14 

See  Charities,  11 ;  Wills,  131. 

DAMAGES. 

1.  For  breach  of  covenant.  A  lease  was  made  between  the  plaintiff  and 
defendant  by  which  the  plaintiff  g^nted  exclusive  rights  of  sporting  over  his 
estate  to  the  defendant,  who  covenanted  that  he  would  during  the  term  keep 
down  and  destroy  the  rabbits  on  the  estate,  so  that  no  appreciable  damage 
might  be  done  to  the  crops  thereon.  Appreciable  damage  was  done  to  the  crops 
of  an  occupier  of  the  land  by  rabbits  on  the  estate,  but  the  plaintiff  never  was 
under  any  liability  to  compensate  the  occupier  for  any  such  damage,  and  paid 
him  no  sum  whatever  in  respect  thereof.     In  an  action  for  breach  of  covenant : 

Held,  that  the  plaintiff  having  suffered  no  damage  himself,  and  not  being  in 
the  position  of  a  trustee  for  the  occupier,  was  entitled  only  to  nominal  damages. 
West  V.  Houghton  (Com.  PI.  Div.),  XXX-487. 

2.  The  plaintiff,  a  lessee  of  land,  brought  an  action  against  the  lessor 

and  against  other  lessees  who  claimed  a  right  of  way  over  the  plaintiff's 
land  under  a  grant  from  the  same  lessor,  denying  the  right  and  claiming 
an  injunction  against  the  lessees ;  or,  if  the  court  should  hold  that  they 
had  a  right  of  way,  then  damages  from  the  lessor  under  his  covenant  for  quiet 
enjoyment. 

At  the  trial  the  other  lessees  established  their  light  of  way,  and  judgment 
was  given  against  the  lessor  for  damages  for  the  loss  sustained  by  the  plaintiff 
by  reason  of  the  exercise  of  the  right  of  way  : 

Held,  that  the  measure  of  damages  payable  by  the  lessor  was  not  the  perma- 
nent injury  to  the  land,  but  only  the  damage  sustained  at  the  commence- 
ment of  the  action.  Child  v.  Steiming  (Chan.  Div.),  XXVII — 352.  See  notes. 
Id.,  857. 

3.  For  breach  of  warranty.  Where  a  pole,  ordered  and  bought  from  a 
coach  builder  for  use  on  a  particular  carriage,  broke  in  use  thereon  because  not 
reasonably  fit  for  that  use  ;  Juld,  that  the  purchaser  was  entitled  to  recover,  in 
an  action  for  a  breach  of  the  implied  warranty  of  fitness,  not  only  the  value  of 
the  pole  but  such  damage  to  his  horses  as  was  the  natural  consequence  of  the 
defect.    Randall  v.  Neweon  (Q.  B.  Div.),  XIX— 243.     See  note  Id.,  252. 
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4.  For  coUlBion  o£  vesseUi.  A  bark,  lying  in  the  Madras  Roads,  was  char- 
tered to  proceed  to  the  Coromandel  coast,  and  there  load  a  cargo  for  London,  at 
a  freight  of  55s.  per  ton.  When  about  to  proceed  to  her  loading  port,  she  was 
ran  into  and  seriously  damaged  bj  a  ship  whose  owners  admitted  their  liability 
for  the  collision.  At  a  reference  before  the  registrar,  assisted  by  merchants,  to 
assess  the  damages,  it  was  proved  that,  owing  to  the  bark  having  been  delayed 
at  Madras  for  repairs,  rendered  necessary  by  the  collision,  the  charterers  had 
acquired  a  right  to  cancel  the  charterparty,  and  that  they  had  cancelled  the 
charterparty;  afterwards,  when  the  repairs  were  completed,  the  bark  being 
unable  to  procure  more  profitable  employment,  sailed  from  Madras  for  London 
with  cargo,  at  a  freight  of  45s,  per  ton.  The  registrar  disallowed  a  claim  made 
by  the  plaintiffs  in  respect  of  the  loss  of  the  charterparty  so  cancelled,  and  the 
plalntifEs  appealed  to  the  court : 

JBeldt  that  the  case  must  be  again  referred  to  the  registrar,  with  directions 
to  include  in  the  amount  of  damages  a  sum  in  respect  of  the  loss  of  the  char- 
terparty.    The  Star  of  India  (Piob.  Div.),  XVIII—476. 

6.  For  conversion.  Whenever  the  plaintiff  could  have  resumed  the  prop- 
erty converted,  if  he  could  lay  his  hands  on  it,  and  could  have  rightfully  held 
it  when  recovered  as  the  full  and  absolute  owner,  he  is  entitled  to  recover  the 
value  of  it  as  damages.  Johnson  v.  Lancctshire,  etc.,  By,  Co,  (Com.  PI.  Div.), 
XXX--850. 

6.  For  detention  of  ship.  If  the  charterer  of  a  ship,  "  to  load  in  her  regu- 
lar turn,"  fails  to  have  her  ready  to  be  loaded  when  her  turn  comes,  and  in  con- 
sequence thereof,  and  an  intervening  storm,  she  is  detained  several  days,  the 
owner  is  entitled  to  recover  damages  for  such  detention.  Jones  v.  Adamson 
(Exch.  Div.),  XVI— 584. 

7.  For  failure  to  complete  in  time.  The  plaintiffs,  in  July,  1877,  con- 
tracted with  J.  to  make  for  him  a  machine,  to  be  delivered  at  the  end  of  August. 
The  defendants  contracted  with  the  plaintiffs  to  make  "  as  soon  as  possible  *' 
part  of  the  machine  called  a  "gun."  The  defendants  were  aware  that  the 
machine  was  wanted  by  J.  at  the  end  of  August,  but  they  did  not  finish  the 
"gun"  until  the  latter  part  of  September.  J.  then  refused  to  accept 
the  machine  from  the  plaintiffs.  The  delay  on  the  part  of  the  defendante  was 
owing  to  the  circumstance  that  at  tjie  time  of  undertaking  to  manufacture  the 
"gun  "  they  had  not  a  foreman  competent  to  prepare  certain  patterns  without 
which  it  could  not  be  made : 

Held,  that  the  defendants  had  committed  a  breach  of  their  contract,  and  that 
the  plaintiffs  were  entitled  to  recover  damages  for  the  loss  of  profit  upon  the 
contract  with  J. ,  and  for  the  expenditure  uselessly  incurred  by  them  in  making 
other  parts  of  the  machine.  Hydraulic  Eng.  Co.  v.  McHaffie  (Q.  B.  Div.), 
XXIX— 102.     See  notes,  Id.,  lOd. 

8.  For  failure  to  provide  full  cargo.  For  a  failure  of  the  charterer  of  a 
vessel  to  provide  a  full  cargo  "  say  about  1,100  tons,"  the  owner  is  entitled  to 
recover  the  full  freight  on  the  difference  between  the  cargo  furnished  and  the 
1,100  tons  increased  by  three  per  cent,  thereof  (making  1,183  tons),  less  the  cost 
of  earning  such  freight.     Morris  v.  Levison  (Com.  PI.  Div.),  XVI — 496. 

9.  For  fraud  in  procuring  purchase.  L.  ordered  the  defendant  to  buy  for 
him  rupee  paper :  the  defendant  sold  rupee  paper  of  his  own  to  L.,  whilst  he 
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frandalently  led  L.  to  believe  that  it  belonged  third  persons.  The  value  of 
rupee  paper  afterwards  became  considerably  less,  but  L.  held  for  many  months 
what  the  defendant  had  sold  to  him,  and  ultimately  resold  it  at  a  loss  of 
£43,000: 

HM,  that  the  measure  of  damages  was  not  the  amount  of  the  loss  ultimately 
sufltuned  by  L.,  but  the  difference  between  the  price  which  he  paid  for  the 
rupee  paper  and  the  price  which  he  would  have  received,  if  he  had  resold  it  in 
the  market  forthwith  after  purchasing  it.  WaddOl  v.  Blo6key((i.  B.  Div.), 
XXIX— 111. 

10.  For  negligence.  The  defendant's  business  was  to  coUect  telegraphic 
messages  for  transmission  to  America  and  other  places.  The  plalntiflPs  intrusted 
the  defendant  with  a  message  in  ciphlBr,  which  was  uninteligible  to  the  defend- 
ant, for  transmission  to  America.  The  defendant  negligently  omitted  to  send 
the  message.  The  consequence  was  that  the  plaintiffs  lost  a  sum  of  money 
which  they  would  have  earned  for  commission  upon  an  order  to  which  the  mes- 
sage related  : 

Hdd,  that  the  plaintiffs  could  not  recover  such  sum  of  money  from  the 
defendant,  but  only  ncHuinal  damages.  Sanders  v.  Stucvrt  (Com.  PI.  Div.), 
XVn— 286. 

11. The  plaintiff  contracted  with  a  Tramway  Company  to  construct  a 

tramway  for  them  in  a  public  road,  and  made  a  sub-contract  with  the  defend- 
ants (an  asphalte  company)  under  which  the  latter  undertook  to  lay  the  asphalte 
and  to  keep  it  in  good  repair  and  condition  for  twelve  months.  In  consequence 
of  the  defective  state  of  the  asphalte  within  that  period,  one  H. ,  who  was  driv- 
ing along  the  road,  waa  thrown  out  of  his  cart  and  injured.  H.  thereupon 
brought  an  action  against  the  Tramway  Company,  who  gave  notice  to  the  plain- 
tiff. The  plaintiff  then  called  upon  the  defendants  to  defend  H.'s  action,  but 
they  declined  to  have  anything  to  do  with  it.  The  plaintiff  resisted  H.'s  claim, 
and  ultimately  compromised  it  for  £70,  but  was  obliged  also  to  pay  £40  for  the 
costs  of  H.'s  attorney,  and  expended  £18  more  for  the  costs  of  defending  the 
action.  The  jury  found  that  the  course  taken  by  the  plaintiff  in  resisting  and 
ultimately  compromising  H.'s  action  was  a  reasonable  and  proper  one  : 

BJM,  that  the  defendants  were  liable  for  the  £70,  but  not  for  the  £40  or  the 
£18,  these  latter  charges  not  being  ''the  natural  or  necessary  consequence"  of 
their  default,  the  contracts  between  the  plaintiff  and  the  Tramway  Company 
and  between  the  plaintiff  and  the  defendants  being  separate  and  independent 
oontractfl.  Fwher  v.  Vol  de  Traeera  Atphalts  Co.  (Com.  PL  Div.),  XVII— 895. 
See  notes,  Id.,  401. 

12.  For  personal  ii^Jnry.  In  an  action  against  a  railway  company  for  per- 
sonal injury  to  a  passenger,  the  jury  in  assessing  the  damages  may  take  into 
their  consideration,  besides  the  pain  and  suffering  of  the  plaintiff,  and  the 
expense  incurred  by  him  for  medical  and  other  necessary  attendance,  the  loss 
he  has  sustained  through  his  inability  to  continue  a  lucrative  professional  prac- 
tice. PhilUpa  V.  LoTuUm  dt  8.  W.  By,  Co.  (Com.  PI.  Div.),  XXX— 769 ;  affirming 
8.  C,  XXVIII— 844  ;  XXIX— 177. 

13.  For  reliiaal  to  complete  purchase.  The  measure  of  damages  for  a 
breach  of  contract  to  purchase  goods,  where  the  market  is  falling,  is  the  differ- 
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ence  between  the  contract  price  and  the  price  obtained  on  a  resale.    Matter  of 
Staplet&n,  and  Matter  of  Nathan  (Chan.  Div.),  XXVII— 128. 

14.  For  selling  diseased  animaL  In  an  action  by  a  farmer  for  the  breach 
of  a  warranty,  that  a  cow,  sold  to  him,  with  knowledge  that  he  was  a  farmer, 
was  free  from  foot  and  mouth  disease,  the  plaintiff  is  entitled  to  recover  not 
only  the  value  of  the  cow  so  purchased,  but  the  entire  loss  caused  by  other  cat- 
tle with  which  he  placed  her  becoming  infected  with  the  same  disease.  Smith 
V.  Oreen  (Com.  PI.  IMv.),  XVI— 441.     See  notes,  Id.,  445. 

16.  For  taking  minerals.  The  proper  measure  of  damages  for  a  trespass 
by  the  lord  of  the  manor  in  entering  upon  a  copyhold  tenement  and  digging  and 
carrjdng  away  coprolites,  without  the  permission  of  the  tenant,  is  the  gross 
amount  produced  by  their  sale,  less  the  expense  of  the  working,  and  such  sum 
by  way  of  profit  as  would  have  induced  a  stranger  to  undertake  the  working. 
Attorney-General  V .  IbmZt7i6  (Chan.  Div.),  XXII— 449. 

16.  — : —  In  an  action  by  a  party  entitled  to  the  coal  under  his  land  against  one 
who  has  been  for  more  than  twenty  years  engaged  in  taking  coal  therefrom 
under  a  bona  fide  belief  that  he  had  a  right  to  do  so,  the  plaintiff  is  entitled  to 
an  account  for  six  years,  and  the  defendant  is  entitled  to  an  allowance  of  his 
expenses  in  severing  the  coal  as  well  as  bringing  it  to  bank.  AshUm  v.  Stock 
(Chan.  Div.),  XXIII— 292. 

17.  Loss  of  market.  Where,  on  account  of  defects  in  the  ship,  the  voyage 
had  been  protracted,  and  in  the  meantime  the  market  price  of  the  goods  shipped 
had  fallen  : 

Held,  that  the  consignee  could  not  recover  damages  for  the  loss  of  market. 
TTie  Parana  (Prob.  Div.),  XX— 634  ;  reversing  S.  C,  XVIII— 465. 

18.  Loss  of  profits.  In  an  action  for  the  specific  performance  of  an  agree- 
ment to  grant  a  lease,  where  by  reason  of  the  defendant's  wilful  refusal  to  fulfil 
his  agreement  the  plaintiff  was  unable  for  fifteen  weeks  to  commence  his  trade  : 
Held  that  the  plaintiff  was  entitled  to  recover  damages  for  loss  of  profits  from 
his  trade  for  that  time.  Jaques  v.  M^Ular  (Chan.  Div.),  XXII— 728.  See  notes. 
Id..  784 

19. The  plaintiff,  a  manufacturer,  who  was  in  the  habit  of  attending  at 

agricultural  shows  to  exhibit  samples  of  his  goods,  and  made  profit  by  the  prac- 
tice, delivered  them  upon  a  show  ground,  where  he  had  been  exhibiting  them, 
to  the  receiving  agent  of  the  defendants,  a  railway  company,  to  be  carried  by  a 
particular  day  to  a  show  ground  at  another  place,  when  and  where  a  similar 
show,  at  which  he  intended  to  exhibit,  was  to  be  held  ;  but  nothing  was 
expressly  said  about  this  intention  of  the  plaintiff.  The  samples  did  not  arrive 
till  after  the  day  stipulated  and  when  the  show  was  over,  and  the  plaintiff  lost 
several  days  in  going  to  meet  them,  and  waiting  for  them.  In  an  action  for  the 
breach  of  contract,  a  verdict  was  given  for  damages  which  included  a  sum  for 
loss  of  time  or  loss  of  profit : 

Held,  the  court  drawing  the  inference  of  fact,  that  the  purpose  of  the  plaintiff 
to  exhibit  was  within  the  contemplation  of  the  parties  to  the  contract,  that  the 
plaintiff  was  entitled  to  the  damages,  on  the  ground  that  loss  of  profit  was  a 
natural  and  probable  result  of  the  failure  of  that  purpose  ;  and  that  no  evidence 
was  necessary  of  his  prospect  of  making  profit  at  the  particular  show  iix  ques- 
tion.   Simpson  v.  London  A  N.  TT.  By,  Co.  (Q.  B.  Div.),  XVI— 880. 
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20.  IiOBS  of  train.  A  passenger  on  a  railway^  train,  who  loses  connection 
with  a  train  on  a  second  road  over  which  the  first  railway  company  has  sold  him 
a  ticket,  by  reason  of  a  want  of  punctuality  on  the  part  of  such  first  comx>any, 
either  in  starting  or  in  running  its  train  according  to  the  advertised  time,  may 
incur  such  reasonable  expense  to  arrive  at  his  journey's  end  as  he  would  ordi- 
narily have  done  had  the  delay  not  been  the  fault  of  the  company,  and  recover 
such  expense  as  damages  for  the  delay.  Le  Blanchd  v.  L<xndon  A  N.  TT.  By, 
Co,  (Com.  PI.  Div.),  XVII— 248.    See  notes.  Id.,  284.     . 

21.  Prospective.  In  an  action  for  injury  to  the  plaintiff's  land  and  buildings, 
by  removal  of  lateral  support  through  mining  operations  carried  on  by  the  de- 
fendant on  his  own  land  adjoining,  it  was  found  by  a  referee  to  whom  the  amount 
of  damage  was  referred  that,  in  addition  to  existing  damage,  there  would  be 
future  damage  to  the  extent  of  £150  : 

Held,  that  such  damage  was  recoverable  in  the  action.  Lamb  v.  Walker 
(Q.  B.  Div.),  XXVIII— 832.     See  notes.  Id.,  848. 

22. By  Cockbum,  C.J.  (dissenting).     Inasmuch  as,  the  damage  was  the 

gist  of  the  action,  only  the  damage  actually  accrued  could  be  recovered  in  the 
action,  and  any  further  damage  must  be  recovered  when  it  actually  occurred  in 
a  subsequent  action.     Id. 

23.  Sfibrt  to  prevent  increase.  When  the  vendor  of  a  farm  subject  to  a 
yearly  tenancy  finds  that,  without  default  on  the  part  either  of  himself  or  the 
purchaser,  the  purchase  cannot  be  completed  on  the  appointed  day,  and  that 
the  tenancy  will  determine  before  actual  completion,  it  is  his  duty  as  trustee 
for  the  purchaser,  whether  the  tenancy  be  determined  in  the  ordinary  course  by 
landlord  or  tenant,  or  on  a  notice  to  quit  given  by  the  vendor  at  the  request  and 
for  the  convenience  of  the  purchaser,  to  relet  the  farm  on  a  yearly  tenancy  so 
as  to  prevent  it  going  out  of  cultivation,  and  thus  lessen  the  injury,  unless  he 
obtains  an  indemnity  from  the  purchaser  against  aU  risk  arising  from  its  remain- 
ing unlet.     Egmont  v.  Smith  (Chan.  Div.),  XXIII— 92.     See  notes.  Id.,  100. 

Bee  EicnrsNT  Domain,  9-16  ;  Ships,  btc.,  84. 
DEATH  —  See  Criminal  Law,  50,  51 ;  Evidkncb,  4 ;  Guaranty,  5. 

DECLARATION  —  See  Pleading,  1,  2. 
DECLARATIONS  —  See  Criminal  Law,  91-93  ;  Domicilb,  8  ;  Eyidencb,  24. 

DEED. 

1.  Attestation.  An  agreement  for  a  lease  was  dated  the  7th  of  June,  1878, 
and  consisted  of  two  sheets  of  paper  written  bookwise  on  seven  pages.  Only 
the  last  page  was  subscribed  by  the  f  uU  names  of  the  grantors,  the  previous  six 
piges  being  initialed : 

Hdd,  affirming  the  decision  of  the  court  below,  that  the  agreement  was  impro- 
bative  under  the  Statute  1696,  c.  15,  which  in  eflpect  requires  that,  where  a  deed 
consists  of  more  than  one  page,  each  page  shall  be  attested  in  the  same  manner 
by  the  grantor  with  his  usual  and  accustomed  form  of  signature.  Gardner  v. 
Zttc«(App.  Cas.).  XXIV— 430. 

2. Held,  also,  that  the  38th  and  39th  sections  of  the  Conveyancing  (Scot- 
land) Act,  1874,  which  dispensed  with  several  requirements  essential  to  the 
validity  of  writs  in  Scotland  under  previous  statutes,  were  not  retrospective, 
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and  could  not  remedy  the  defects  in  a  deed  executed  before  1874,  which  was 
Yoid  under  the  act  1696,  c.  16.     Id. 

DEFENCE  —  See  Chimin al  Law,  74-66  ;  Pleading,  8-16. 

DEFENDANTS  —  See  Pabtibs,  18,  14. 

DEFICIENCY  —  i&e  Torts,  etc.,  43-47. 

•  DEFINITIONS. 

1.  About.  In  a  contract  to  load  a  full  cargo,  "  say  about  1,100  tons,"  held, 
that  the  charterer  might  properly  be  required  to  provide  three  per  cent,  in  ex- 
cess of  that  amount.    Morris  v.  Letiaon  (Com.  PI.  Dlv.),  XVI— 496. 

2.  Absolutely.  Under  a  will  giving  all  the  testator's  property  to  his  wife 
"absolutely,"  with  full  power  to  dispose  of  the  same  as  she  may  think  fit  for 
the  benefit  of  his  family,  the  wife  takes  an  absolute  estate.  MiUter  of  StUehin- 
eon  and  Tenant  (Chan.  Div.),  XXV— 459. 

3.  Abutting ;  adjoining ;  fronting.  A  parcel  of  land  which  is  separated  from 
a  street  or  lane  only  by  a  narrow  stream  of  water,  over  which  are  two  bridges 
owned  or  controlled  by  the  owners  of  such  land,  and  connecting  it  with  such 
street  or  lane,  may  be  deemed  to  abut  or  front  thereon,  or  to  be  adjoining  to  the 
street,  within  the  meaning  of  a  statute  making  it  the  duty  of  owners  to  sewer, 
&c.,  the  same  on  notice  from  the  Board  of  health.  Wakefield  Local  Board  of 
ReaUh  V.  Lee  (Exch.  Div.),  XVIII— 841. 

4.  Accident.  In  a  provision  in  a  lease  for  the  abatement  of  rent  in  case  of 
destruction  of  the  premises  "  by  fire,  flood,  storm,  tempest  or  other  inevitable 
accident,'*  the  terms  "inevitable  accident "  must  mean  something  of  the  same 
nature  as  those  previously  mentioned,  and  cannot  apply  to  a  loss  of  use  of  the 
premises  while  the  lessor  was  lawfully  engaged  in  making  repairs  which  he  was 
bound  by  the  lease  to  make.    Saner  v.  BiUon  (Chan.  Div.),  XXV — 84. 

6.  Alienation.  "  By  alienation  or  by  any  title  not  conferring  a  new  succes- 
sion," in  sect.  15  of  the  Succession  Duty  Act,  1858,  means,  "  either  by  alienation 
or  by  any  title  other  than  alienation,  in  both  cases  not  conferring  a  new  suc- 
cession."   Matter  of  Cooper  and  Allen' e  Contract  (Chan.  Div.),  XXI— 725. 

6.  AU  that  I  have  power  over.  These  words  held  to  pass  the  whole  per- 
sonal estate,  although  followed  by  the  words,  "namely,  plate,  linen,  china, 
pictures,  jewelry,  lace,"  which  did  not  comprise  the  whole  estate.  Kingy, 
George  (Chan.  Div.),  XXII— 864 ;  aflirming  S.  C,  XX— 665. 

7.  Ancestor,  as  used  in  the  Succession  Duty  Act  (16  &  17  Vict.  c.  51),  is 
properly  assignable  to  the  person  who  really  preceded  in  the  estate,  though  he 
may  not  be  the  progenitor  of  his  successor.  Zetland,  Barl  of  v.  Lord  Advocate 
(App.  Cas.),  XXIV— 888. 

8.  And-or.  In  a  gift  of  the  remainder  of  an  estate  to  "brothers  and  sisters 
then  living  or  their  heirs,"  the  word  " or "  cannot  be  read  "and,"  it  being 
placed  in  opposition  to  the  words  "  then  living."  Wingfield  v.  Wingfield 
(Chan.  Div.).  XXVI— 416. 

9.  Armed.  Night  poachers  who  carry  things  not  apparently  weapons,  but 
capable  of  being  used  as  such,  are  "armed"  within  the  meaning  of  the  statute 
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making  the  poaching  in  the  night  time,  "  being  anned  "  &c.,  a  mifldemeaaor. 
Begina  v.  SutUm  (Cox's  C.  C),  XIX— 621. 

10.  Aa  aeon  aa  poaaible.  A  contract  to  make  a  machine  ''  as  aoon  aa  poflsl- 
hie/'  must,  where  the  contractor  knows  that  such  machine  is  needed  for  a  par- 
ticular purpose  by  a  specified  time,  be  construed  to  mean  "  as  quickly  aa  It 
could  be  made  in  the  largest  establishment  with  the  best  appliances."  JBjf- 
draulic  Engineering  Co.  v.  McHaffle  (Q.  B,  Div.),  XXIX— 102. 

11.  At  or  within.  The  word  "  at"  denotes  nearness  or  proximity.  It  may 
sometimes  be  equivalent  to  "in"  or  "  within,"  not  because  the  word  itself 
embraoea  the  idea  of  inclusion  within  limits,  but  because  inclusion  involves 
association.  A  devise  of  a  farm  "  situated  at  or  within  D."  may  indnde  a  por- 
tion of  that  farm  separated  from  the  rest  by  the  boundary  line  of  D.  Homer  ▼. 
Homer  (Chan.  Div.),  XXV— 660. 

12.  Become  eldest  aon.  A  devise  to  R.  the  second  son  of  T.  S.  for  life, 
with  remainder  to  his  sons  in  tail  male,  and  then  remainders  to  J.  and  C.  the 
third  and  fourth  sons  of  T.  S.,  but  in  case  R.,  J.  or  C.  should  "become  the 
eldest  son  "  of  T.,  S.  then  to  the  persons  next  in  remainder ;  HM,  by  the  terms 
**  become  the  eldest  son,"  to  mean  become  the  eldest  surviving  son  for  the  time 
being.  Heroey-BcsthuTit  v.  Stanley t  and  Orcvoen  v.  Same  (Chan.  Div.),  XIX 
—795. 

13.  ''Bona  fide  miatake,"  in  Order  xvi,  r.  2,  of  the  Rules  of  Court,  1875, 
indudes  a  mistake  of  law  as  well  as  of  fact.  Dtuskett  v.  Oowr  (Chan.  Div.), 
XXII— 651. 

M.  Building.  Within  the  meaning  of  a  covenant  not  to  erect  any  building 
on  a  certain  lot  nearer  to  the  road  than  the  line  of  frontage  of  buildings  on  the 
adjoining  lots,  a  bay  window  projecting  beyond  that  line  of  frontage  is  a 
"  building."    Lord  Mcmnere  v.  Johnson  (Chan.  Div.),  XVI— 690. 

16. Arches  under  a  roadway,  occupied  by  an  individual  as  cellars,  are 

buildings  within  the  meaning  of  10  Vict.  ch.  15,  g  7.     Thompson  v.  Sunderland 
Oas  Go.  (Exeh.  Div.),  XXI— 584. 

16.  Bnalneaa.  The  carrying  on  of  a  hospital,  the  patients  of  which  make 
amall  payments  according  to  their  means,  is  a  business,  within  the  meaning 
of  a  covenant  not  to  carry  on  "business."  BramtoeU  v.  Lacy  (Chan.  Div.), 
XXVn— 204. 

17.  Cargo.  A  contract  for  the  sale  of  "  a  cargo  of  from  2,500  to  8,000  bar- 
rels "of  petroleum,  calls  for  the  delivery  of  the  entire  load  of  the  vessel, 
although  it  may  exceed  the  number  of  barrels  expressed.  Borrotoman  v.  Dray* 
tan  (Exch.  Div.),  XIX— 841. 

18.  Oaxxiage.  A  bicycle  is  a  "carriage"  within  the  prohibition  against 
furious  driving  in  the  ffighway  Act.  Taylor  v.  Goodmn  (Q.  B.  Div.),  XXVIII 
-748. 

19. A  bicycle  is  not  within  the  object  of  an  act  im]^ing  tolls  upon  car- 
riages impelled  or  drawn  upon  a  turnpike  road,  and  is  not  a  carriage  within 
such  act.     WiiUame  v.  ElUs  (Q.  B.  Div.),  XXIX— 250. 

flO. A  light  spring  cart  with  two  wheels,  used  by  a  manufacturer  of  agri- 
cultural implement^)  to  carry  his  wares  to  market,  and  to  carry  his  family  from 
Vol.  II,  U 
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place  to  place,  is  not  such  a  " cart  or  carriage"  as  by  the  highway  act  must  have 
the  owner's  name  painted  on  it.    Danby  v.  Hunter  (Q.  B.  Div.),  XXIX — 149. 

21.  Oharges.  An  apportionment  upon  premises  for  sewering  and  grading 
an  adjoining  street,  is  a  "  charge  "  upon  such  premises  within  a  covenant  by  a 
tenant  to  pay  "all  rates,  taxes,  charges/'  &c.  H(vrtUy  v.  Hudson  (Com.  PL 
Div.),  XXX— 596. 

22.  Ohildron.  A  child  en  centre  sa  mire  comes  within  the  terms  of  a  bequest 
to  the  ''child  or  children  "of  a  woman  named.  Crook  v.  HiU  (Chan.  Div.), 
XVIII-615. 

23. A  fund  given  by  will  in  trust  for  such  of  the  "children  "of  the 

testator's  daughter  as  she  should  by  will  appoint,  means  her  legitimate  children. 
Matter  ofK&rr^e  Trusts  (Chan.  Div.).  XX— 778. 

24. A  bequest  to  "all  the  children  "  of  A.  and  B.  will  go  to  the  legiti- 
mate children,  if  there  are  any,  to  the  exclusion  of  illegitimate  children,  if  there 
be  nothing  in  the  will  to  indicate  an  intention  that  the  latter  shall  take.  Ellis 
V.  Houstoun  (Chan.  Div.),  XXVI— 655. 

26.  Children  or  their  issue.  Under  a  bequest  "  to  each  and  every  the 
children  of  F.  or  their  issue  in  equal  shares,  per  capita"  after  the  death  of  A., 
the  issue  of  children  of  F.  who  were  alive  at  the  testator's  death,  or  were  bom 
during  A.'s  lifetime,  take  equal  shares,  although  their  parents  deceased  before 
the  testator.    Matter  of  Sibley's  Trusts  (Chan.  Div.),  XXII— 246. 

26. A  power  given  to  a  life  beneficiary  to  appoint  a  fund  "to  and 

amongst  my  other  children  or  their  issue,"  does  not  require  a  distribution  of  the 
fund  among  all  those  children  or  their  issue,  but  is  well  exercised  b^  an 
appointment  to  one  and  her  issue.  » Matter  of  VecU^s  Trusts  (Chan.  Div.), 
XIX— 669. 

27.  Olosed.  If  a  person  licensed  to  sell  intoxicating  liquors  also  keeps  for 
sale,  in  the  same  shop,  other  articles,  and  does  not  sell  such  liquors  af  ler  ten 
o'clock  in  the  evening  but  exposes  a  card  notifying  customers  that  he  cannot 
supply  them  after  that  time,  his  shop  must  be  deemed  then  "  closed"  as  to  the 
sale  thereof,  although  kept  open  as  to  the  sale  of  other  articles.  TasseU  v. 
09enden((l  B.  Div.),  XXI— 175. 

28.  Oonsignee.  One  to  whom  goods  are  to  be  delivered  by  a  carrier,  on  pay- 
ment of  freight  as  per  charterparty,  is  a  "consignee"  within  the  Bills  of 
Lading  Act,  although  he  may  have  parted  with  his  beneficial  interest  therein 
before  the  arrival  of  the  vessel.     Fbufl&r  v.  Knoop  (Q.  B.  Div.),  XXVIII— 766. 

29.  Damage  or  injury.  The  pollution  of  a  clear  stream  is  to  a  riparian  pro- 
prietor below  both  injury  and  damage,  while  the  pollution  of  a  stream  already 
madeifoul  and  useless  by  other  pollutions  is  an  injury  without  damage.  Pen- 
nington V.  Brinsop  Hall  Coal  Co.  (Chan.  Div.),  XXII-450. 

30.  Dangerous  thing.  An  explosive  machine  thrown  with  intent  that  an- 
other shall  pick  it  up  is  a  "dangerous  thing,"  within  the  meaning  of  24  A  25 
Vict.  c.  100.  ss.  28,  29.     Beyina  v.  Saunders  (Cox's  C.  C),  XXVIII— 562. 

31.  Daughters.  A  bequest  to  "  my  daughters  "  qiay  be  shown  by  proof  of 
surrounding  circumstances  to  mean  illegitimate  daughters  whom  the  testator 
had  recognized  and  treated  as  his  children,  where  he  had  no  legitimate  chil- 
dren,   jMker  V.  Hordem  (Chan.  Div.),  XVI— 672, 
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32.  Decide.  Id  a  will  giving  to  trastees  a  discretion  in  respect  to  the  sale  of 
certain  property,  and  providing  that  in  case  they  shall  "decide'*  to  sell,  one  of 
testator's  sons  shall  be  entitled  to  buy  at  a  deduction  from  the  market  price,  the 
word  "decide"  points  to  the  judicious  exercise  of  their  discretion  as  to  the 
time  of  sale.    Minors  v.  BatiAson  (App.  Gas.),  XVI — 86. 

33.  Decision.  The  word  "decision"  in  bankruptcy  rule  148  of  1870 means 
the  same  as  "  order."  Matter  of  Cochrane,  and  Matter  of  SendaU  (Chan.  Div.), 
XXVI-449. 

34.  Defence.  A  set-off  is  not  a  "defence"  within  the  meaning  of  a  statute 
authorizing  an  assignee  of  a  policy  of  marine  insurance  to  sue  in  his  own  name, 
and  the  defendant  to  make  any  defence  which  he  would  have  been  entitled  to 
make  if  the  action  was  in  the  name  of  the  assignor.  PeUas  v.  Neptune  Marr, 
Ine.  Co.  (Com.  PI.  Div.),  XXX— 694 ;  reversing  S.  C,  Id.,  448. 

36.  Depart  this  life  without  leaving  lawful  issue,  in  a  proviso  of  a  will 
giving  over  the  shares  of  any  of  the  children  of  the  life  tenant,  after  his  death, 
must  be  restricted  to  death  without  issue  at  the  period  of  distribution.  Beeant 
V.  Cox  (Chan.  Div.),  XXIII— 201. 

36.  Derived.  In  all  cases  of  descent  the  estate  of  the  successor  is  "  derived  " 
from  the  ancestor  from  whom  it  descends.  Zetkmd,  Ea/ri  of  v.  Lord  Advocate 
(App.  Cas.),  XXIV— 383. 

37.  Devolution  by  law,  takes  place  whenever  the  title  is  such  that  an  heir 
takes  it  according  to  law  by  descent  from  an  ancestor.     Id. 

38.  Die  seised.  In  a  devise  of  all  real  estate  of  which  the  testator  may 
"  die  seised,"  where  there  is  no  qualifying  context  the  terms  "  die  seised  "  must 
be  construed  according  to  its  technical  meaning.  Leach  v.  Jay  (Chan.  Div.), 
XXV— 744 

39.  Die  without  issue.  Where  a  testator  gave  a  certain  sum  to  trustees,  in 
trust  to  pay  an  annuity  to  each  of  his  daughters,  and  upon  the  death  of  each 
the  principal  of  her  share  to  be  divided  among  the  children  she  might  leave  at 
her  death,  when  and  as  they  might  attain  the  age  of  twenty-one  years,  but  in 
case  either  daughter  should  "  die  without  issue,"  then  her  share  to  such  person 
or  persons  as  she  might  appoint.  JET^^  that  the  words  "die  without  issue" 
meant  such  issue  as  should  be  living  at  her  death  and  attain  the  age  of  twenty- 
one  years.     Daviee  y.  Merceron  (Chan.  Div.),  XIX — 759. 

40.  Dae.  In  articles  of  association  giving  the  company  a  first  lien  upon  the 
shares  of  a  member  for  "  any  moneys  due  "  from  him  to  the  company,  the  word 
"due"  means  presently  due  and  payable.  Stockton  Malleable  Iron  Co,,  Matter 
©/(Chan.  Div.),  XVI— 706. 

41. The  words  "debtor"  and  "indebted"  in  the  same  connection  have 

a  similar  meaning.    Id. 

42.  Bffeots.  A  testamentary  gift  of  "  my  sheep  and  all  the  rest,  residue, 
moneys,  chattels  and  all  other  my  effects,"  carries  freehold  as  well  as  personal 
estate.    8myth  v.  Smyth  (Chan.  Div.).  XXV— 477. 

43.  Eldest  son.  The  eldest  son  of  a  man  is  his  first  born  ;  and  a  shifting 
clause  in  a  will,  giving  an  estate  to  the  second  son  of  a  person  living,  but  in 
case  he  should  become  "  the  eI4est  ^on  "  of  such  perspq  the  e^t^te  should  go  to 
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tlie  third  son,  and  so  on,  cannot  transfer  the  estate  to  the  third  son  on  the  death 
of  the  second  after  the  death  of  the  father.  Bctthurst  v.  BrnngUm  (App.  CaA.), 
XX— 208. 

44.  Bmolument.  The  "emolument"  of  an  employe  of  a  telegraph  com- 
pany, which  governs  the  indemnity  to  be  allowed  him  on  being  displaced  by 
the  taking  of  the  property  of  the  company  by  the  Postmaster-General  under  the 
Telegraph  Act  of  1868,  is  what  his  oifice  is  worth  to  him.  including  his  salary 
and  his  savings  out  of  other  perquisites.  Begina  v.  Pottmagter- General  (Q.  B. 
Div.),  XXVni-369. 

46.  Bxcessive  weight.  ZhEtzaordinary  traffic.  The  drawing  of  two 
loaded  wagons  on  a  highway  by  a  traction  engine  is  "excessive  weight"  and 
"  extraordinary  traffic  *'  within  the  meaning  of  s.  28  of  the  Highway  Act  of 
1878,  although  the  wheels  of  the  engine  are  constructed  in  accordance  with  the 
provisions  of  that  act,  and  it  is  of  less  weight  than  allowed  thereby.  Af>eUi7^ 
v.  LuMB  (Com.  PI.  Div.),  XXX— 840. 

46.  Bxecutonhip  expenses,  as  used  in  a  will,  mean  the  expenses  incident 
to  the  proper  performance  of  the  duty  of  the  executor,  or  the  same  as  testament- 
ary expenses.    Sharp  v.  Lueh  (Chan.  Div.),  XXVII — 36. 

47.  Family.  The  primary  meaning  of  the  word  "  family  "  in  a  bequest  to 
the  family  of  a  certain  person  is  "children."  Pigg  v.  Clarke  (Chan.  Div.), 
XVra— 754. 

48, A  testamentary  gift  by  a  married  man  to  his  "  family  "  should  be 

read  as  a  gift  to  his  "  children  "  to  the  exclusion  of  his  wife.  Matter  of  Hutch- 
i/Mon  and  Tenant  (Chan.  Div.).  XXV— 459. 

49.  Foreign  bonds.  A  bequest  of  "foreign  bonds"  does  not  carry  bonds 
issued  by  an  English  colonial  government.  EtUl  v.  EiU  (Chan.  Div.),  XIX 
—694. 

60.  Fonnd  oommitting,  as  used  in  24  &  25  Vict.  c.  96,  authorizing  an  imme- 
diate arrest  without  warrant  in  certain  cases,  must  be  so  construed  as  to  protect 
one  who  bona  fide  believes  the  person  arrested  to  be  found  committing  the 
offence,  and  arrests  him  at  the  time  and  place  thereof,  or  upon  immediate  and 
hot  pursuit.     Oriffith  v.  Taylor  (Com.  PI.  Div.),  XX— 469. 

61.  Be,  his.  These  words  in  the  78th  section  of  the  Railways  Clauses  Con- 
solidation Act  of  1845,  refer  to  the  person  entitled  to  compensation,  whether 
owner,  lessee  or  occupier.  Smith  v.  Oreat  Western  Ry.  Co,  (App.  Cas.), 
XXIV— 95. 

62.  Heir,  Lawful  heir.  In  construing  a  bequest  of  personalty  to  the 
"  lawful  heir  or  heirs  "  of  a  person  named,  those  terms  must  bear  their  ordinary 
and  primary  meaning.  They  are  not  to  be  read  as  meaning  "  next  of  kin," 
"  executors  or  administrators,"  or  **  children."  Smiih  v.  Butcher  (Chan.  Div.), 
XXVI— 568. 

63. In  a  testamentary  gift  of  blended  real  and  personal  property  to  the 

testatrix's  "  brothers  and  sisters  then  living  or  their  heirs,"  the  word  *'  heirs" 
as  respects  the  personalty  must  be  construed  as  **  statutory  next  of  kin,"  which 
would  include  widows,  and  as  respects  the  real  estate,  '*  heirs  at  law."  Wing- 
fiM  V.  WvngfiM  (Chan,  Div.),  XXVI— 416. 
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64.  Hein  or  next  of  kin.  In  a  bequest  of  personalty  to  the  "  heirs  or  next 
of  kin  of  A.  deceased,"  those  terms  both  app]y  to  one  class.  Matter  of  Thomp- 
stm's  Trugts  (Chan.  Div.).  XXVI— 384. 

66.  House.  The  word  ''house"  in  the  92d  section  of  the  Lands  Clauses 
Act,  is  not  confined  to  a  building  used  wliolly  or  mostly  for  residential  purposes, 
but  it  may  include  business  premises.  Hicliards  v.  Swansea  Impr.  and  Tram- 
waps  Co.  (Chan.  Div.),  XXVI— 212. 

66.  Household  fomitnre.  A  bequest  of  ''household  furniture"  will  not, 
as  a  general  rule,  pass  the  testator's  fixtures  in  a  leasehold  house  occupied  by 
him,  where  such  leasehold  is  bequeathed  to  another  party.  Fmney  ▼.  Griee 
(Chan.  Div.),  XXVI— 4fi0. 

67. Where  a  testator,  shortly  before  his  death,  removed  furniture  from 

a  rented  house  intending  to  place  it  in  a  house  owned  by  him,  but  the  tenant 
then  in  possession  refusing  to  permit  it  to  be  placed  therein,  he  stored  it  in 
other  buildings :  Held,  that  such  furniture  passed  under  a  bequest  of  all  his 
household  furniture  which  should  be  in  that  house  at  his  death.  Bawlinstm  v. 
BaieUnson  (Chan.  Div.),  XVIII— dl8. 

68.  Immediately  apprehended,  as  used  in  24  &  25  Vict.  c.  96,  means  appre- 
hension at  the  time  and  place  of  the  offence,  or  upon  immediate  and  hot  pur- 
suit.    OriffUh  V.  Taylor  (Com.  PI.  Div.),  XX-459. 

69.  Issne.  In  a  will  giving  a  fund  to  trustees  "  in  trust  for  the  lawful  issue 
of  F.  H., —  surviving  him,  to  be  equally  divided  between  them,  if  more  than 
one,  —  and  if  but  one,  then  for  such  only  child,"  the  use  of  the  word  "  child  " 
in  the  latter  clause  limits  the  meaning  of  the  word  "  issue  "  to  children  of  the 
testator.    Matter  of  EopkiTU^  Trugts  (Chan.  Div.).  XXV— 838. 

60.  Knowingly.  An  officer  of  a  public  company  is  not  liable  to  the  penalty 
for  "  knowingly  and  wilfully  "  authorizing  or  permitting  the  omission  of  an 
entry  of  a  mortgage  in  the  register,  if  he  directed  the  secretary  to  enter  it. 
Matter  of  Borough  of  Hackney  Newspaper  Co.  (Chan.  Div.),  XVIII— 751. 

61.  Iiand.  For  the  purpose  of  being  rated  for  the  relief  of  the  poor,  a  per- 
manent mooring  of  a  derrick  hulk  in  a  river  is  to  be  deemed  an  occupation  of 
land.     Cory  v.  Brietow  (App.  Cas.),  XIX — 85. 

62. Lands  in  the  6th  section  of  the  Railways  Clauses  Consolidation  Act 

of  1845,  indudee  mines.  8mUh  v.  Great  Western  By.  Co.  (App.  Cas.),  XXIV 
-95. 

63.  Xiicensed  premises.  The  penalty  provided  by  §  12  of  the  licensing  act 
of  1872,  for  being  found  drunk  upon  licensed  premises,  applies  only  to  persons 
80  found  drunk  during  the  hours  when  such  premises  are  lawfully  open  to  the 
public    Lester  v.  Torrens  (Q.  B.  Div.),  XXI— 182. 

64.  Iiodger.  One  who  hires  rooms  from  a  tenant,  by  an  agreement  in  writ- 
ing, agreeing  to  pay  rent  quarterly,  and  occupies  such  rooms,  is  a  "lodger" 
within  the  Lodgers  Goods  Protection  Act  of  1871,  even  though  those  rooms  con- 
stitute nearly  the  whole  house,  and  he  might  be  deemed  an  undertenant.  FhU- 
lips  V.  Henson  (Com.  PI.  Div.),  XXX— 19. 

66.  Maintain.  Power  to  "  maintain"  a  railway  and  works  includes  power 
to  make  reasonable  improvements,  consistent  with  the  purpose  of  the  under- 
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taking.    Sevenoaks,  etc.,  Ry,  Co.  ▼.  London,  etc.,  By.  Co.  (Chan.  Div.),  XXVII 
—831. 

66.  Manufactory,  as  used  in  the  92d  section  of  the  Land  Clauses  Act,  may 
include  one  or  more  buildings  used  in  connection  with  the  manufacture  of  some 
article,  as  for  storage,  sale  or  residence  purposes,  or  may  mean  only  land  used 
for  manufacturing.  Rieharde  v.  Swansea  Impr.  and  Tramways  Co.  (Chan. 
Div.),  XXVI— 212. 

67.  Master  and  orew.  In  a  contract  by  a  railway  company  to  carry  by 
both  land  and  water,  a  clause  relieving  the  company  from  liability  for  default 
or  negligence  of  the  master,  officers  or  crew  of  its  vessels,  applies  to  such  master, 
officers  or  crew  of  any  vessels  it  may  employ.  Doolan  v.  Midland  Ry,  Co.  (App. 
Cas.),  XXI-48. 

68.  Near  thereto  as  she  may  safely  get.  These  terms,  as  used  in  a  char- 
terparty  with  reference  to  the  end  of  the  voyage,  do  not  excuse  the  master 
from  using  all  reasonable  means  to  reach  the  port,  especially  where  the  only 
impediment  is  the  overdraught  of  his  vessel,  and  it  can  be  lightened  by  a  dis- 
charge of  part  of  its  cargo  upon  smaller  vessels,  without  extra  risk,  or  substan- 
tially breaking  thQ  continuity  of  the  voyage,  and  then  proceed  to  port.  Capper 
V.  WaUace  (Q.  B.  Div.),  XXIX— 246. 

69.  Noadons  thing,  within  the  meaning  of  the  statute  prohibiting  the 
administering  thereof,  must  be  a  thing  noxious  in  itself  and  not  merely  when 
taken  in  excess.    Regina  v.  Hennak  (Cox's  C.  C),  XIX — 570. 

70. A  drug  which,  if  taken  in  excess,  has  an  indirect  tendency  lo  pro- 
duce miscarriage  by  reason  of  violent  vomiting  or  purging,  is  a  "  noxious  thing  " 
within  the  meaning  of  24  <fe  25  Vict.  c.  100,  s.  58.  Regina  v.  Cramp  (Cox's 
C.  C),  XXVm— 616  ;  affirmed  S.  C,  XXIX— 814. 

71.  Offsnaive  weapon.  A  stick  used  by  a  lame  man  for  a  walking  cane 
may  be  an  "offensive  weapon"  within  the  meaning  of  9  Geo.  4,  ch.  69,  s.  9,  if 
intended  by  him  also  to  be  used  for  offensive  purposes.  Regina  v.  WHliams 
(Cox's  C.,C.),  XX— 899. 

72.  Other  efifeots.  In  a  bequest  of  "all  my  plate,  linen,  furniture,  and 
other  effects  that  may  be  in  my  possession  at  the  time  of  my  death,  the  terms 
"other  effects  "are  not  limited  in  their  meaning  to  effects  similar  to  those 
named,  but  they  include  all  the  residuary  personal  estate.  Sbdgson  v.  Jex 
(Chan.  Div.),  XVI— 709. 

73.  Other  person.  The  words  "other  person  to  whom  any  rent  is  due" 
in  sect.  84  apply  to  a  case  where  rent  is  payable  in  respect  of  a  tenancy,  though 
the  person  entitled  to  the  rent  is  not  in  popular  language  a  "  landlord."  Mat- 
ter offfiU,  and  Matter  of  Roberts  (Chan.  Div.),  XXII— 640. 

74.  Owner.  The  word  "  owner  "  in  sect.  65  of  the  Highways  Act  means  the 
person  in  actual  occupation.  Woodard  v.  BiUericay  Highway  Board  (Chan. 
Div.),  XXVII— 475. 

76.  Payable.  The  word  "  payable  "  in  a  provision  of  a  marriage  settlement 
that  "  the  issue  of  any  child  or  children  whose  parent  or  parents  should  die  be- 
fore his,  her,  or  their  share  or  shares  should  become  payable  "  should  take  the 
share  of  such  parent  or  parents,  means  not  before  such  share  should  become 
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"  vested/'  but  before  the  period  of  distribation.    Bay  v.  Baddiffe  (Chan.  Div.), 
XVni— 745. 

76.  Penalty  of  foxfeitnre.  A  by-law  of  a  railway  company  making  a  pas- 
senger who  fails  or  refuses  to  produce  his  ticket  liable  to  pay  the  fare  from  the 
station  whence  the  train  originally  started,  imposes  a  penalty  or  forfeiture. 
Brtnon  v.  QrtaJt  EasUm  Ry,  Co,  (Q.  B.  Div.),  XXI— 185. 

77.  Person.  A  corporation  dealing  in  drugs  is  not  a  "  person,''  within  the 
meaning  of  the  Pharmacy  Act  prohibiting  under  a  penalty  any  person  not  being 
a  duly  registered  pharmaceutical  chemist  from  keeping  open  shop  for  the  sale  of 
poisons  &C.  Pharmaceutical  So.  v.  London  dt  Prov.  Supply  Amo.  (Q.  B.  Div.), 
XXIX— 817  ;  reversing  S.  C,  XXVIU— 775. 

78. A  corporation  is  not  a  "  person"  in  such  a  sense  that  it  can  sue  as  an 

informer  for  p^ialties  imposed  by  1  &  2  Wm.  4,  c.  76,  s.  45.     Ouardiana  of  St. 
Leonardos  v.  Franklin  (Com.  PI.  Div.),  XXX— 287. 

79.  PersonaL  In  a  bequest  of  specified  articles  of  personalty  ''and  all  other 
my  personal  estate,  property,  chattels  and  effects  whatsoever  and  wheresoever  to 
which  I  am  now  seised  possessed  or  entitled"  &c.,  the  word  ''personal"  con- 
trols the  subsequent  general  words  of  the  gift,  and  the  words  "property," 
"  effects,"  and  "  seised  "  are  not  sufficient  to  pass  real  estate.  Jones  v.  Robinson 
(Com.  PI.  Div.),  XXX— 215. 

80.  Personal  chattels,  within  the  meaning  of  the  Bills  of  Sale  Act,  are 
"  goods,  furniture,  fixtures,  and  other  articles  which  are  capable  of  complete 
transfer  by  delivery,"  and  do  not  include  growing  crops.  Brantom  v.  OriffiU 
(G.  PI.  Div.),  XX— 475. 

81.  Poor — poorest.  A  charitable  gift  to  the  "poor"  or  "poorest"  of  a 
specified  class,  to  be  valid  must  be  construed  as  to  the  actually  poor,  not  to 
the  least  wealthy.  Attorney -General  v.  Northumberland  (Chan.  Div.),  XXVIII 
-832. 

82.  Predeoeosor,  in  the  2d  section  of  the  Succession  Duty  Act,  means  the 
last  possessor  from  whom  title  is  derived  by  devolution  of  law.  Zetland,  Earl 
of,  V.  Lord  Advocate  (App.  Cas.),  XXIV— 883. 

83.  Proprietors.  Where  a  verbal  offer  is  made  for  the  purchase  of  lands  to 
the  agent  of  the  owners,  and  he,  after  consulting  them,  writes  to  the  purchaser 
that  the  "  proprietors  "  accept  his  offer,  — Held  that  that  term  sufficiently  identi- 
fies the  "vendors,"  within  the  Statute  of  Frauds.  Romter  v.  Miller  (Chan. 
Div.),  XXII-882. 

84.  Pnblio  plaoe.  Licensed  premises  are  not  a  "  public  place"  within  the 
TOftaning  of  the  act  imposing  a  penalty  for  being  found  drunk  in  a  public  place, 
if  they  are  at  the  time  closed  to  the  public,  after  business  hours.  ^  Lester  v. 
Torrens  (Q.  B.  Div.),  XXI— 182. 

86.  Purchaser.  The  word  "purchaser"  as  used  in  sect.  91  of  the  Bank- 
ruptcy Act,  1869,  means  "bayer"  in  the  ordinary  commercial  sense,  not  a  pur- 
chaser in  the  legal  sense  of  the  word.  Matter  ofBiUman,  and  Matter  of  Pum- 
/f^(Chan.  Div.),  XXVII— 157. 

86.  Received.    In  a  provision  in  a  will  for  the  disposition  of  property  in 
any  of  the  beneficiaries  under  the  trust  thereby  created  "shall  die  before 
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he  shall  have  received  his  share/'  &c.,  the  word  "  received  "  has  the  meaning  of 
de  facto  received  or  dejure  receivable.     Minors  v.  BcUtUon  (App.  Cas.),  XVI—^. 

87.  R«nt.  The  amount  due  to  a  gas  company  for  gas  supplied,  although 
spoken  of  as  "  rent"  in  the  Statute  of  1847,  on  that  subject,  is  not  rent  within 
the  meaning  o  the  Bankruptcy  Act  of  1869.  Matter  offfiU,  and  Matter  of 
Roberts  (Chan.  Div.),  XXII— 640. 

68.  Rents  and  profits,  in  a  contract  for  the  sale  of  real  estate,  by  which 
the  vendees  were  to  have  the  rents  and  profits  after  a  8i>ecified  date,  must  be 
held  to  entitle  them  to  a  fair  occupation  rent  if  the  vendors  continue  to  occupy 
after  that  date.     Metropolitan  Ry.  Co.  v.  Defries  (Q.  B.  Div.),  XX— 272. 

89.  Residuary  legatee.  The  term  " residuary  legatee"  is  not  of  an  invaria- 
ble nature,  it  must  be  fashioned  and  moulded  by  the  context  of  the  will.  Ordi- 
narily it  means  the  person  who  takes  the  residue  of  the  personal  property,  bat 
where  a  will  looks  upon  land,  not  as  land,  but  as  something  to  be  sold  and  turned 
into  money,  then  the  term  becomes  applicable  to  the  proceeds  of  such  land. 
Singleton  v.  Tomlinson  (App.  Cas.)  XXIV— 297. 

90.  Residue  of  personal  estate,  as  used  in  a  will,  means  what  remains  after 
payment  of  the  testator's  debts,  funeral  and  testamentary  expenses  and  costs  of 
administration.     Trethetoy  v.  Bdyar  (Chan.  Div.),  XIX— 662. 

91.  Rest  and  residue.  A  testamentary  gift  of  "  all  the  rest,  residue  and 
remainder  of  my  effects,"  will  carry  freehold  as  well  as  personal  estate.  Smyth 
▼.  Smyth  (Chan.  Div.),  XXV— 477. 

92.  Right  heirs.  In  a  devise  of  gavelkind  lands  for  lives  and  in  tail,  with 
remainder  to  the  testator's  **  right  heirs,"  EM,  that  '*  right  heirs"  meant  heirs 
at  common  law  and  not  gavelkind  heirs.  Garland  v.  Becerley  (Chan.  Div.) 
XXVI--56. 

93.  Seised,  in  a  devise  of  all  the  land  of  which  the  testator  dies  seised,  is  to 
be  construed  according  to  its  technical  meaning,  and  lands  of  which  the  testator 
had  no  seisin  in  law  or  fact  at  his  death  will  not  pass.  Leaeh  v.  Jay  (Chan.  Div. ), 
XXni— 106. 

94.  Settled,  in  sect.  69  of  the  Lands  Clauses  Consolidation  Act  of  1845,  means 
simply  "  standing  limited."    KeOand  v.  Fu(ford  (Chan.  Div.),  XXIII— 102. 

95.  Shipment.  Shipped.  These  terms  as  used  in  a  contract  for  the  sale  of 
chattels  to  be  "  shipped  "  in  certain  months,  mean  put  on  board  the  vessel  in 
those  months.    Bowes  v.  Shand  (App.  Cas.),  XX — 30. 

96.  Shipped.  A  contract  for  the  sale  of  600  tons  of  rice  to  be  shipped  during 
the  months  of  March  or  April,  hM  to  be  performed  by  the  completion  of  the 
shipping  of  the  whole  quantity  in  one  of  those  months,  although  a  greater 
part  was  put  on  board  in  February.  Shand  v.  Bowes  (Q.  B.  Div.),  XIX — 253  ; 
reversing  8.  C,  XVII— 133. 

97.  Street.  A  thoroughfare  with  houses  on  each  side  is  a  "street."  within 
the  meaning  of  the  Public  Health  Act  of  1848,  although  it  is  a  part  of  a  turn- 
pike road.    Nutter  v.  Ac&rington  Local  Board  (Q.  B,  Div.),  XXVIII— 817. 

98.  Support.  The  word  "  support "  in  a  bequest  of  money  for  the  '*  support" 
of  a  school,  does  not  necessarily  imply  that  the  fund  is  to  be  expended  in  the 
purchase  of  real  estate  for  such  school,  but  may  properly  mean  for  the  payment 
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of  rent  and  teacher's  salary.    Morley  ▼.  Oroxon,    Matter  of  Hedgeman  (Chan. 
Div.),  XXV— 191. 

99.  Snrvivisg.  A  gift  by  will  to  the  testator's  son-in-law  of  the  income  of  a 
fand  for  life,  and  at  his  death  the  principal  to  the  children  of  testator's  daughter, 
bat  "  should  there  be  none  of  ihem  surviving  "  then  over,  refers  to  the  time  of 
the  testator's  death,  and  the  children  of  the  daughter  who  survived  the  testator 
took  vested  interests.     Matter  of  Da/we^  Trusts  (Chan.  Div.),  XIX— 776. 

100.  Survivor.  In  the  construction  of  a  will,  the  word  "  survivor"  may  be 
construed  as  *'  other,"  where  it  is  necessary  to  do  so  in  order  to  render  the  will 
Intelligible,  or  to  carry  out  the  clear  intention  of  the  testator  and  save  intestacy. 
Wake  V.  Varah  (Chan.  Div.),  XVI— 781. 

101.  Syndicate  is  a  kind  of  special  partnership,  formed  for  a  particular  pur- 
pose.   Erlanger  v.  New  Sombrero  Phosphate  Co.  (App.  Cas.),  XXIV — 774 

102.  Telegraph.  Edison's  telephone  is  a  "telegraph"  within  the  meaning 
of  the  telegraph  acts  of  1868  and  1869,  although  not  invented  or  contemplated 
when  those  acts  were  passed.  Attorney-General  v.  Edison  Telephone  Co,  (Q.  B. 
Div.),  XXIX— 602. 

103.  Testamentary  expenses.  A  testator  directed  by  his  will  that  his  "  tes- 
tamentary expenses  "  should  be  paid  out  of  a  specified  part  of  his  estate.  Held, 
that  the  costs  of  a  suit  to  administer  the  estate  were  included  under  those 
terms.    Penny  v.  Penny  (Chan.  Div.),  XXVII— 666. 

104.  Tort.  An  action  against  a  carrier  for  delivering  goods  to  a  consignee 
after  notice  to  do  so  from  the  consignor,  having  the  right  to  stop  them  in  trans- 
itu, not  is  an  action  founded  on  tort  within  the  meaning  of  s.  5,  of  the  County 
Courts  Act  of  1867.    Pontifex  v.  Midland  Ry.  Co.  (Q.  B.  Div.),  XXVIII— 11. 

105.  Unconditionally.  In  a  will  which,  after  giving  various  legacies, 
directed  that  the  testator's  brother,  C.  E. ,  should  be  liable  for  all  his  debts, 
and  should  pay  them  and  the  legacies,  "and  to  enable  him  to  do  all  this 
I  bequeath,  unconditionally,  to  him,"  certain  estates,  held  that  the  word  "  un- 
conditionally "  did  not  mean  without  any  condition  as  to  the  payment  of  the 
legacies,  but  it  meant  that  C.  E.  was  made  absolute  owner  in  fee  simple  for  the 
purpose  of  doing  what  he  was  directed  to  do.  Thomson  v.  Eastwood  (App.  Cas.), 
XIX— 43. 

106.  Usnal  covenants.  The  only  covenants  which  can  be  insisted  on  under 
an  agreement  to  g^ve  a  lease  with  the  **  usual  covenants,"  are,  on  the  part  of 
the  lessee,  to  pay  rent ;  — to  pay  such  taxes  as  are  not  expressly  payable  by  the 
landlord  ;  —  to  keep  and  deliver  up  the  premises  in  repair ;  and  to  allow  the 
lessor  to  enter  and  view  the  state  of  repair;  and  on  the  part  of  the  lessor 
the  usual  qualified  covenant  for  quiet  enjoyment.  A  covenant  by  the  lessee  not 
to  assign  his  lease  is  not  a  usual  covenant.  Hampshire  v.  Wiekens  (Chan.  Div.), 
XXin— 708. 

107.  Vest,  may  sometimes  be  construed  to  mean  become  absolute  and  inde- 
feasible.   Armytage  v.  Wilkinson  (App.  Cas.),  XXIV — 254. 

108.  Watercourse,  in  its  natural  and  ordinary  meaning,  is  the  course  of 
water,  and  a  grant  of  it  is  a  grant  of  an  easement  and  not  of  a  corporeal  here- 
ditament.    If  the  watercourse  granted  is  an  artificial  one,  the  grant  is  of  the 
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artificial  channel  and  of  the  water  which  runs  through  it,  and  convejs  no  right 
to  enlarge  that  channel.     TayUn-  v.  8t,  Helens  (Chan.  Div.).  XXII— 796. 

109.  Wilfully.  In  a  statute  providing  a  punishment  for  "  wilfully  "  throw- 
ing soil,  &c.,  into  a  stream,  that  word  means  "  wantonly  "  or  "  causelessly," and 
does  not  apply  to  the  discharge  hy  a  tanner  of  the  refuse  from  his  works  into  a 
natural  stream,  in  the  course  of  his  business  and  the  exercise  of  a  supposed 
right.    Smith  V.  Bamham  (Exch.  Div.),  XVIII— 883. 

110.  Workman.  A  potter's  printer,  who  does  work  under  a  contract  with 
his  employers,  and  is  assisted  by  others  whom  he  himself  employs  and  pays,  is 
a  "workman"  within  the  meaning  of  the  "Employers  and  Workmen  Act"  of 
1876.    Orainger  v.  AynOey  (Q.  B.  Div.),  XXIX— 555. 

DEMURRAGE  — /8fe6  Chabterpartt,  %-6  ;  Ships,  etc.,  14-18. 
DEMURRER— i8^  Pleadings,  17-23. 
DEPOSITION  — iSfetf  CoMMTSsiOK,  1-6 ;  Criminal  Law,  89-90. 

DESCENT. 

1.  Of  converted  personalty.  Where  personal  estate  is  bequeathed  upon 
tmsts  for  conversion  into  land  to  be  held  on  trusts  which  ultimately  fail,  land 
purchased  before  the  failure  of  the  trusts  goes  to  the  next  of  kin  as  real  estate. 
Ourteis  v.  Wormald  (Chan.  Div.),  XXVI— 601.    See  notes.  Id.,  607. 

2.  Of  Scotch  lease.  A  lease  in  Scotland  is  heritable,  not  movable  or  per- 
sonal, as  in  England,  but  descending  to  the  heir  of  the  lessee.  Whether  the 
lease  be  in  perpetuity  or  for  a  term  of  years  the  descent  will  be  the  same.  Bain 
V.  Brand  (App.  Cas.),  XVIII— 44. 

DETINUE. 

1.  Bfifect  of  Judgment  upon  title.    Judgment  for  the  plaintiff  in  an  action 
of  detinue  held  not  to  change  the  property  in  the  detained  chattel  until  satisfac- 
tion of  the  value  found  by  the  judgment ;  even  though  satisfaction  was  pre- 
vented by  the  bankruptcy  of  the  defendant.     MaUer  of  Brake,  and  Matter  of 
Wan-e  (Chan.  Div.),  XXII— 530. 

2. The  plaintiff  was  entitled  to  apply  to  the  Court  of  Bankruptcy  for  an 

order  upon  the  trustee  to  deliver  up  the  chattel  to  him.    Id. 

DEVISE— iSse  Appointment,  1,  2 ;  Will,  45-52. 

DEVISEES  — fli5«  Mortgage,  17-20. 

DIRECTORS— i8^«  Corporation,  9 ;  Public  Company,  40-56. 

DIRECTORY— 5^  Statutes,  3. 

DISAFFIRMANCE  — iSije  Fraud,  6-S. 

DISCHARGE  —  See  Bankruptcy,  108-112 ;  Release,  1-8. 

DISCOVERY. 

1.  Right  to.  Under  the  Jadicature  Acts  the  right  to  discoveiy  is  regulated 
by  the  rales  previonsly  existing  in  the  Court  of  Chancery.  Anderwn  v.  Bank 
ofBrUieh  Columbia  (Chan.  Div.).  XVII— 656. 


DISCOVERY.  171 

2.  Before  pleading.  In  an  action  in  the  Chancery  Division  interrogatories 
may  be  delivered  before  the  statement  of  defence.  Ha/rhord  v.  Monk  (Chan. 
Div.),  XXVI— 394. 

3. Where  the  object  of  an  action  is  to  obtain  delivery  up  of  docaments 

in  the  possession  of  the  defendants,  the  court  will  not  order  them  to  be  delivered 
up  upon  an  interlocutory  application  before  the  defendant  has  put  in  his  defence. 

Whether  there  is  any  general  rule  of  practice  that  the  plaintiff  cannot  obtain 
an  order  for  production  of  documents  before  he  has  delivered  his  statement  of 
daim,  qucere,    BepiMic  of  Cotta  Rica  v.  Strou^berg  (Chan.  Div.),  XXVII — 560. 

4.  Member  of  company.  Upon  an  application  for  leave  to  serve  interroga- 
tories on  a  member  of  a  company  which  is  a  party  to  an  action,  leave  will  be 
given  where  the  judge  is  satisfied  that  the  member  sought  to  be  interrogated  is 
likely  to  be  able  to  give  discovery  ;  and  the  judge  is  not  bound  at  this  stage  of 
the  proceedings  to  consider  the  propriety  of  the  proposed  interrogatories.  Berke- 
ley  V.  Sumdard  Discount  Co.  (Chan.  Div.),  XXVI — 405. 

6.  In  libel  case.  Interrogatories  asking  the  defendant  whether  he  has  com- 
posed or  published  an  alleged  libel  are  objectionable,  and  will  be  struck  out 
without  requiring  the  defendant  to  object  to  them  by  way  of  answer.  Athsrley 
V.  HarzeyiCl  B.  Div.),  XXI— 244. 

6.  In  redemption  suit.  In  a  redemption  suit  by  a  second  mortgagee  against 
the  first  mortgagee  the  defendant  is  bound  to  state  in  answer  to  interrogatories 
not  only  the  amount  due  upon  his  security,  but  also  what  securities  he  holds  for 
his  debt.  West  of  England  Bank  v.  MckoOi  (Chan.  Div.),  XXIII— 206.  See 
notes.  Id.,  211. 

7.  What  privileged.  Documents  prepared  in  relation  to  an  intended  action, 
whether  at  the  request  of  a  solicitor  or  not,  and  whether  ultimately  laid  before 
the  solicitor  or  not,  are  privileged  if  prepared  with  a  bona  fide  intention  of  being 
laid  before  him  for  the  purpose  of  taking  his  advice  ;  and  an  inspection  of  such 
documents  cannot  be  enforced.  JSoutktoark,  etc.,  Co.  v.  Quick  (Q.  B.  Div.), 
XXVm— 285. 

8. A  bill  was  filed  against  a  banking  company  to  compel  them  to  replace 

a  sum  of  money  alleged  to  have  been  improperly  transferred  by  them  from  one 
account  to  another  at  their  branch  bank  in  Oregon.  Before  the  bill  was  filed, 
but  after  litigation  had  become  highly  probable,  the  manager  in  London  tele- 
graphed to  the  manager  in  Oregon  to  send  full  particulars  of  the  whole  transac- 
tion. On  an  application  by  the  plaintiffs  in  the  suit  for  production  of  documents, 
the  bank  resisted  production  of  the  letter  sent  in  answer,  as  being  privileged  : 

Held,  that  the  letter  was  not  privileged,  and  musi  N)  produced.  Anderson  v. 
Bank  of  British  Columbia  (CJhan.  Div.),  XVII— 656. 

9.  The  mere  fact  that  letters  are  written  to  the  plaintiffs'  solicitor  "  in 

confidence*'  and  under  a  pledge  not  to  disclose  their  contents  to  any  one  but  the 
plaintiff  and  his  legal  advisers,  affords  no  defence  to  an  application  for  an  order 
to  inspect  them.  But,  if  they  are  not  merely  confidential  communications,  but 
are  written  in  answer  to  inquiries  by  the  plaintiff's  solicitor  with  a  view  to  and 
in  contemplation  of  anticipated  litigation,  they  are  privileged.  McCorquodale 
V.  5tftf  (Com.  PI.  Div.).  XVII— 557. 

10. In  an  action  by  the  plaintiffs  against  the  defendants  for  not  unload- 
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ing  at  the  port  of  discharge  a  cargo  of  rice  purchased  by  the  defendants  from 
the  plaintiffs,  whereby  the  plaintifEs,  who  had  entered  into  a  charterparty  upon 
terms  as  to  the  discharge  of  the  ship  similar  to  those  contained  in  the  contract 
of  sale,  were  sued  by  and  had  to  pay  damages  to  the  shipowner : 

KM,  that  the  defendants  were  not  entitled  to  inspection  of  the  papers  in  the 
plaintifEs'  possession  relating  to  the  action  brought  against  them  by  the  ship- 
owner, including  correspondence  between  them  and  their  solicitor,  and  between 
their  solicitor  and  other  persons  ;  for  such  papers  would  have  been  privileged 
from  discovery  in  the  former  action,  and  the  fact  that  such  action  had  termi- 
nated did  not  deprive  them  of  their  privilege.  BuUock  v.  Carry  (Q.  B.  DivO» 
XXVm— 811. 

11.  Notice,  what  neoessary.  In  opposition  to  a  petition  presented  by  a 
shareholder,  whose  shares  were  fully  paid  up,  for  a  compulsory  winding-up 
order,  the  managing  director  filed  an  affidavit,  in  which  he  stated  what  were  the 
liabilities  and  assets  of  the  company  as  shown  by  the  company's  books. 

The  solicitor  of  the  petitioner  gave  notice  in  writing  to  the  solicitor  of  the 
company  that  he  would  attend  at  the  company'd  office  upon  the  morrow  morning 
to  inspect  the  books  which  had  been  referred  to,  and  on  his  attending  in  pursu- 
ance of  the  notice  given  the  previous  afternoon,  the  secretary  of  the  company 
refused  inspection  of  the  books  and  also  of  the  register  of  mortgages. 

Upon  motion,  held,  that  the  refusal  to  allow  the  solicitor  to  inspect  was  a 
a  refusal  to  the  petitioner;  that  as  regarded  the  register  of  mortgages,  the 
petitioner,  his  solicitor  or  agent  was,  under  sect.  48  of  the  Companies  Act,  1862, 
entitled  to  inspect  it ;  and  that  as  regarded  the  company's  books,  the  notices 
required  by  Rules  of  Court,  1875,  Order  xxxi,  rules  14,  16  et  seq.,  had  not  been 
iven,  and  therefore  there  would  be  no  order  to  inspect.  Matter  of  OredU  Com- 
pany (Chan.  Dir.).  XXVII^503. 

12.  Further  answer.  A  summons  for  a  further  answer  to  interrogatories 
ought  to  specify  the  interrogatories  or  parts  of  interrogatories  to  which  a  further 
answer  is  required.  Anatey  v.  North  and  South  Woohoieh  Subway  Co.  (Chan. 
Div.),  XXVII— 665. 

13.  When  denied.  The  plaintifb  claimed  to  be  owners  in  fee  simple  of  certain 
land,  and  the  defendant  alleged  that  they  were  freehold  tenants  of  a  manor  of 
which  he  was  the  lord  ;  and  that  they  had  only  customary  rights  over  the  land. 
The  plaintiffs  asked  for  inspection  of  the  court  rolls  of  the  manor  : 

Held,  that  they  were  not  entitled  to  inspection.  Owen  v.  Wynn  (Chan.  Div.), 
XXV— 783. 

14.  Action  for.    An  action  will  lie  against  shipowners  who  have  shipped 

goods  bearing  counterfeits  of  plaintiff's  trademarks  for  discoveiy  of  the  names 

of  the  consignor  from  whom  the  goods  were  received.     Orr  v.  Diaper  (Chan. 

Div.),  XIX— 690. 

See  JuBiBDicnoN,  9. 

DISCLAIMER  — 5ietf  Bankbcptcy,  25  ;  Landlord,  etc.,  54-^. 

DISCRETION  —  See  Trusts,  btc,  18-17. 

DISEASED  ANIMALS  —  See  Action,  7  ;  Damages,  15  ;  Health,  1. 

DISQUALIFICATION— 5«}  Judge,  1,  2. 

DISSOLUTION  —  See  Partnership,  24-26 ;  Public  Co.,  71. 
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DISTRESS. 

1.  Ooods  of  lodger.  By  an  agreement  in  writing  the  plaintiff  hired  from  F. 
rooms  in  a  house  held  by  her  under  an  unexpired  lease  from  the  defendant,  for 
which  the  pluntiff  was  to  pay  F.  £27  lOs.  per  quarter,  she  paying  rates  and 
taxes,  and  keeping  the  premises  in  repair.  The  rooms  so  hired  by  the  plaintiff 
substantially  constituted  the  whole  house,  F.  only  retaining  possession  of  the 
housekeeper's  room  on  the  basement  and  of  two  or  three  empty  attics  and  a 
stable.  Rent  being  due  from  F.  to  the  defendant,  the  latter  distrained  and  sold 
household  furniture  belonging  to  the  plaintiff,  who,  relying  upon  the  provisions 
of  the  Lodgers'  Goods  Protection  Act,  1871,  sued  him  for  an  illegal  distress  : 

SM,  that,  although  the  agreement  under  which  he  held  might  make  him  an 
"  undertenant,"  the  plaintiff  was  not  the  less  a  "  lodger"  entitled  to  the  protec- 
tion of  the  sutute.    PMOipi  ▼.  JSeiuon  (Com.  PI.  Div.),  XXX— 19. 

See  LAin)LOBD,  etc.,  67. 

DIVORCE. 

1.  Juxisdlotion  oL  A  woman,  having  been  deserted  by  her  husband,  who 
went  to  reside  in  the  United  States  of  America,  acquired  a  bona  fide  domicile  in 
England,  and  instituted  a  suit  for  dissolution  of  marriage  against  him  by  reason 
of  his  adultery  and  desertion.  The  original  place  of  domicile  of  marriage  and  of 
matrimonial  cohabitation  of  the  parties  was  in  Jersey,  and  the  adultery  proved 
was  c<»imitted  there.  The  husband  had  never  had  or  acquired  a  domicile  in 
England  : 

Heid,  that  even  if  the  petitioner,  without  a  sentence  of  judicial  separation, 
eonld  acquire  a  distinct  domicile  in  this  country,  she  could  not  make  her  hus- 
band amenable  to  the  kx  fori  of  her  new  domicile.  Le  Sueur  v.  Le  Sueur 
(Prob.  Div.),  XVII— 442. 

2.  Delay,  effect  oL  In  August,  1875,  a  wife,  then  aged  47,  instituted  a  suit 
for  a  declaration  of  the  nullity  of  a  marriage  contracted  in  May,  1849.  There 
was  evidence  that  the  petitioner  was  virgo  intactat  and  that  the  respondent  was 
incurably  impotent.  The  petition  was  dismissed,  the  court  being  of  opinion 
that  there  was  no  satisfactory  explanation  of  the  delay  in  taking  proceedings, 
and  that  the  proceedings  had  been  taken  partly  in  consequence  of  the  disagree- 
ments and  quarrels  between  the  petitioner  and  the  respondent,  and  not  with  the 
single  object  of  obtaining  redress  for  the  injury  done  to  petitioner  by  the  respon- 
dent's incapacity.     W v.  B. (Prob.  Div.),  XVm-445. 

3.  Sffect  upon  marriage  settlement.  By  a  marriage  settlement,  property, 
in  which  the  wife  and  her  father  were  jointly  interested,  was  settled  upon  trust 
for  the  wife  during  the  joint  lives  of  herself  and  her  husband,  and,  after  her 
decease,  for  him  for  his  life,  and  then  upon  trusts  for  the  children  of  the  mar- 
riage (of  whom  there  were  none  living),  and  in  default  of  children,  for  the  wife 
absolutely  if  she  should  survive,  but  if  she  should  die  in  the  husband's  lifetime, 
then  as  she  should  by  will  appoint,  and  in  default  of  appointment,  for  her 
father.  The  marriage  was  dissolved  on  the  petition  of  the  wife.  In  a  suit  by 
the  wife  claiming  to  be  absolutely  entitled  to  the  trust  fund  : 

Held,  that  the  husband's  rights  were  not  forfeited  by  the  dissolution  of  the 
marriage,  and  that  the  bill  must  be  dismissed  with  costs.  FUigerald  v.  Chap- 
man (Chan.  Div.),  XVI— 084. 
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4. By  a  marriage  settlement  the  wife's  property  was  settled  upon  tmst 

for  her  for  life,  and  after  her  decease,  as  to  one  moiety,  in  trust  as  she  should 
appoint,  and,  in  default  of  appointment,  as  to  real  estate  for  her  heirs,  and  as  to 
personalty  for  her  next  of  kin  ;  and  as  to  the  other  moiety,  in  trust  for  the  hus- 
band absolutely.  The  wife  obtained  an  absolute  decree  for  dissolution  of  the 
marriage,  and  afterwards  filed  a  bill  to  have  the  settled  property  transferred 
to  her : 

Hddf  that  the  husband's  rights  under  the  settlement  were  not  forfeited  by 
the  dissolution  of  the  marriage,  and  that  the  bill  must  be  dismissed.  Burton  v. 
Sturgeon  (Chan.  Div.),  XVI— 769. 

6.  Variation  of  settlement.  In  a  suit  for  dissolution  of  marriage  brought 
by  the  wife,  a  decree  absolute  having  been  made,  application  was  made  to  the 
court  to  vary  the  settlements  executed  on  the  marriage  of  the  parties  : 

Held,  that  the  object  of  the  court,  in  varying  the  provisions  of  a  settlement, 
should  be  to  prevent,  as  far  as  may  be  just  and  practicable,  the  innocent  party 
being  damaged,  in  a  pecuniary  sense,  by  the  decree  of  dissolution.  It  will  not 
deprive  the  father  of  the  power  of  exercising  parental  judgment  and  discrimina- 
tion with  regard  to  his  children,  except  so  far  as  is  inevitable  from  their 
remaining  in  the  custody  of  their  mother.  MautUlay  v.  Jfaudslay  (Prob.  Div.), 
XXI— 688. 

'  6.  It  will  not,  therefore,  deprive  the  husband  of  a  power  to  resettle 

certain  of  the  funds  brought  into  the  settlement,  which  he  cannot  exercise  until 
after  the  wife's  death,  nor  extinguish  the  power  of  the  trustees  to  advance 
money  to  enable  him  to  carry  on  business,  upon  proper  security,  but  it  will 
extinguish  a  power  of  revocation  and  reappointment  so  far  as  it  can  affect  the 
wife's  life  interest  in  the  funds.     Id. 

DOMICILE. 

1.  What  oonstitates.  M.  having  abandoned  his  domicile  of  origin,  which 
was  in  Scotland,  acquired  a  new  domicile  in  that  portion  of  New  South  Wales 
which  in  1859  was  by  proclamation  separated  therefrom  and  became  the  colony 
of  Queensland.  Thereafter  he  built  in  New  South  Wales  a  house  suitable  to 
his  fortune,  his  wife  and  children  residing  there  till  his  death,  removing  thereto 
from  Queensland,  he  himself  also  residing  there  except  at  times  when  he  was 
engaged  upon  his  business  or  political  duties  in  Queensland.  He  died,  how- 
ever, and  was  buried  at  his  own  wish  in  Queensland  : 

Held,  on  a  special  case  stating  as  above,  that  whether  or  not  at  the  moment 
of  separation  in  1859  the  domicile  of  M.  was  transferred  to  and  became  a  domi- 
cile in  Queensland,  or  continued  to  be  a  domicile  in  New  South  Wales,  from 
the  time  the  house  built  therein  was  finished,  and  the  establishment  of  M. 
removed  thereto,  his  animus  manendi  in  New  South  Wales  must  be  inferred, 
and  his  domicile  there  determined.  Piatt  v.  Attomey-Gensrai  (App.  Cas.), 
XXIV— 284.     See  notes.  Id.,  341. 

2. It  is  always  material,  in  determining  what  is  a  man's  domicile,  to 

consider  where  his  wife  and  children  live  and  have  their  permanent  place  of 
residence,  and  where  his  establishment  is  kept  up.     Id. 

3.  Of  choice.  The  testator  in  the  suit  was  a  Frenchman,  but  had  lived 
twenty-seven  years  in  England,  during  the  greater  part  of  which  time  he  was  a 
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partner  in  an  English  house  of  business,  paying  occasional  visits  to  France.  He 
married  saccessivelj,  in  English  churches,  two  wives,  who  were  English  women 
and  Protestants,  though  himself  a  Roman  Catholic,  and  his  children  were 
brought  up  in  England  as  Protestants.  He  made  his  will  in  the  English  form, 
and  left  his  property  in  a  manner  inconsistent  with  French  law.  Upon  an 
action  to  establish  a  French  domicile,  numerous  witnesses  deposed  that  he  had 
made  various  parol  declarations  that  he  intended  to  return  to  France  when  he 
made  his  fortune.  It  was  also  proved  that  he  always  refused  to  be  naturalized 
in  England,  and  would  not  take  a  lease  of  more  than  three  years  of  his  house  : 

Hddf  that  the  acts  of  a  testator  manifested  an  intention  to  acquire  an  English 
domicile  ;  and  that  his  declarations  of  intention  to  return  to  France  when  he  had 
made  his  fortune  were  not  sufficient  to  rebut  the  conclusion  to  be  derived  from 
the  facts  of  his  life,  especially  of  his  English  marriages.  Doucet  v.  Geoghegan 
(Chan.  Div.),  XXVI— 226.     See  notes.  Id.,  242. 

4.  In  order  to  change  his  domicile  of  origin,  a  man  must  voluntarily  fix 

his  sole  or  principal  residence  in  a  country  which  is  not  his  country  of  origin, 
with  the  intention  of  residing  there  for  a  period  not  limited  as  to  time.  King  v. 
Foxwea  (Chan.  Div.),  XVIII— 644.     See  notes,  Id.,  647. 

6.  The  domicile  so  acquired  may  be  put  an  end  to  simply  by  abandoning 

it,  without  acquiring  a  new  domicile  of  choice,  and  in  such  a  case  the  domicile 
of  origin  reverts.     Id. 

6.  Wife  may  acquire.  Desertion  by  the  husband  may,  perhaps,  entitle  the 
wife,  without  a  decree  of  judicial  sei>aration,  to  choose  and  acquire  a  new  domi- 
cile, but  if  so,  she  cannot  make  her  husband  amenable  to  the  lex  fori  of  her  new 
domicile.    Le  Sueur  v.  Le  Sueur  (Prob.  Div.),  XVII— 442. 

See  ExBCXJTOBS,  etc.,  1;  JuRiSDicnoy,    14;  Lex  Loci,  4;  Paupers,    1-8. 

DOWER. 

1.  Baired  by  Joining  in  mortgage.  A  wife,  married  before  the  Dower  Act, 
Joined,  for  the  purpose  of  releasing  her  dower,  with  her  husband  in  mortgaging 
his  freehold  estate  to  secure  his  debt.  By  the  mortgage  deed  the  equity  of 
redemption  was  reserved  to  the  husband  : 

Hddj  that  the  wife's  right  to  dower  was  extinguished  in  equity  as  well  as  at 
law,  and  that  she  had  no  right  to  redeem  the  estate.  Daweon  v.  Bank  of 
Whitehaven  (Chan.  Div.),  XXII— 766 ;  reversing  S.  C,  XX— 805. 

2. Held,  also,  that,  as  she  had  pledged  no  estate  recognized  by  a  court 

of  equity,  and  had  undertaken  no  personal  liability  on  behalf  of  her  husband, 
she  had  no  right  in  the  character  of  a  surety  for  his  debt  to  have  the  value  of 
her  dower  made  good  after  his  death  out  of  the  surplus  proceeds  of  sale  of  the 
property  which  had  been  during  his  life  sold  by  the  mortgagee  under  a  power 
of  sale  contained  in  the  mortgage  deed.     Id. 

See  Wills,  100. 

DRAIN  — iSfee  Nuisance,  1. 

DURESS. 

1.  Avoidance  of  oontraot  for.  The  agent  of  the  respondent  while  in  cus- 
tody upon  a  charge  of  stealing  timber,  and  in  order  to  get  rid  of  that  charge, 
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made  an  agreement  to  purchase  tlie  said  timber  from  the  appellant  on  behalf  of 
his  principal  at  a  price  considerably  beyond  its  value : 

Held,  that  the  respondent  might  repudiate  the  agreement,  as  having  been 
made  by  his  agent  without  authority  and  when  under  duress  ;  and  was  entitled 
to  recover  as  damages  certain  moneys  paid,  and  the  value  of  certain  elephants 
delivered  thereunder,  less  the  value  of  the  appellant's  timber,  of  which  the 
respondent  obtained  or  might  have  obtained  possession.  Att  v.  Byaw  (Ind. 
App.).  XVI— 206. 

2. SembU,  although  by  the  law  of  England  if  a  man  is  under  lawful 

imprisonment  for  a  civil  debt,  an  agreement  which  he  makes  while  subject  to 
that  constraint  is  not  by  reason  of  his  being  so  subject  to  it  capable  of  being 
avoided,  provided  that  it  is  not  unconscionable  ;  yet  imprisonment  in  a  country 
where  there  is  no  settled  system  of  law  or  procedure,  and  where  the  judge  is 
invested  with  arbitrary  powers  is  duress  which  will  avoid  a  contract  made 
under  such  circumstances.    Id. 

EASEMENT. 

1.  ImpUoatioD  of  grant.  The  implication  of  a  grant  of  easements  of  a  con- 
tinuous and  apparent  character,  upon  the  alienation  to  different  persons  of  tene- 
ments previously  in  the  ownership  of  the  same  person,  is  not  prevented  by  the 
fact  that  the  dominant  tenement  at  the  time  of  the  alienation  is  in  lease,  and 
consequently  not  in  the  possession  of  the  alienor.  Ba/mes  v.  Locieh  (Q.  6.  Div.), 
XXIX— 86. 

2. Upon  a  general  conveyance  of  land,  there  is  no  implied  grant,  by  the 

purchaser,  of  the  easement  of  light  necessary  for  the  enjoyment  of  an  adjacent 
house  of  the  vendor. 

In  1867,  the  plaintiff  bought  houses  in  Manchester,  the  backs  of  which  abutted 
on  a  street  or  way  on  the  opposite  side  of  which  were  certain  cottages.  In  1868 
he  purchased  these  cottages,  but  by  a  different  title.  Both  sets  of  premises  had 
existed  in  their  then  state  for  more  than  twenty  years.  In  1870,  the  plaintiff 
sold  the  cottages  to  one  D.,  and  ultimately  D.'s  interest  therein  became  vested 
in  the  defendants,  who  pulled  down  the  cottages  and  erected  a  large  building 
upon  the  site  of  them  and  also  upon  a  portion  of  the  intervening  street  or  way, 
and  so  obstructed  the  light  to  the  plaintiff's  windows.  The  conveyance  to  D. 
contained  no  reservation  of  any  easement  to  the  plaintiff's  houses  ;  and  it  pro- 
fessed to  convey  the  land  up  to  the  back  wall  of  the  plaintiff's  premises  : 

JSeld,  that,  notwithstanding  the  plaintiff's  houses  had  acquired  an  "absolute 
and  indefeasible  "  right  to  light  at  the  time  of  the  conveyance  of  the  cottages  to 
D.,  inasmuch  as  that  conveyance  was  without  reservation  the  defendants  were 
guilty  of  no  wrongful  obstruction  of  the  plaintiff's  lights.  Ellis  v.  Manchester 
Carriage  Co.  (Ck)m.  PI.  Div.),  XIX— 285.    See  note.  Id.,  289. 

3.  Access  of  air  to  chimney.  The  access  of  air  to  the  chinmeys  of  a 
building  cannot,  as  against  the  occupier  of  neighboring  land,  be  claimed  either 
as  a  natural  right  of  property,  or  as  an  easement  by  prescription  from  the  time 
of  legal  memory,  or  by  a  lost  grant,  or  under  the  Prescription  Act  (2  &  8  Wm. 
4,  c.  71).    Bryant  v.  Lefever  (Com.  PI.  Div.),  XXX— 474. 

4. The  plaintiff  and  the  defendants  were  occupiers  of  adjoining  houses. 

For  more  than  twenty  years  the  occupiers  of  the  plaintiff's  house  had  enjoyed 
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the  access  of  air  to  the  chimneys  of  it.  The  defendants  took  down  their  hoase^ 
and  reboilt  a  wall  to  a  greater  height,  thereby  causing  the  plaintiffs  chimneys 
to  smoke : 

Held,  that  no  action  was  maintainable  by  the  plaintiff  against  the  defendants, 
either  on  the  groand  that  the  plaintiff  had  acquired  an  easement  which  the 
defendants  had  interfered  with,  or  on  the  groand  that  the  nuisance  complained 
of  had  been  created  by  the  defendants.     Id. 

6.  laight.  A  building  containing  ancient  lights  was  pulled  down  and  replaced 
by  another,  in  which  the  front  was  set  back  and  a  dormer  winddw  converted 
into  a  skylight : 

Held,  that  the  right  to  access  of  light  was  not  lost.  National  Prov.  Plate 
Glass  Ins,  Co.  v.  Prudential  Assu.  Co.  (Chan.  Div.),  XXllI— 319.  See  notes. 
Id.,  331. 

6. Any  substantial  alteration  in  the  plane  of  the  windows  destroys  the 

right.     Id. 

7. The  right  remains  where  any  portion  of  the  light  which  would  have 

passed  over  the  servient  tenement  through  the  old  windows  passes  also  through 
the  new  windows.    Id. 

8. There  being  a  right  to  the  access  of  light  to  vnndows  in  the  walls  of 

certain  cottages,  the  walls  of  some  of  the  cottages  were  set  back  and  windows 
made  in  the  new  walls  of  the  same  size,  and  in  the  same  relative  jrasitions  as 
the  former  windows  in  the  former  walls : 

Meld,  that  the  easement  of  light  was  not  thereby  destroyed.  Barnes  v.  Loach 
(Q.  B.  Div.).  XXIX— S5. 

9. In  the  case  of  another  of  the  cottages  the  occupier  made  an  addition 

thereto,  and  for  the  purpose  of  so  doing  built  a  new  wall  with  a  window  in  it 
outside  the  old  wall  and  window  at  a  different  angle,  but  the  old  window  re- 
mained inside  the  new  one,  and  still  continued  to  receive  the  light : 

HM,  that  the  right  to  the  access  of  light  to  the  old  window  was  not  de- 
stroyed.    Id. 

10. In  an  action  for  the  obstruction  of  ancient  lights,  the  judge  directed 

the  jury  that  they  were  to  consider  whether  there  had  been  a  sensible  dimunition 
of  light,  so  as  to  make  the  plaintiff's  premises  less  available  for  the  purposes  of 
occupation  or  business,  to  which  they  were  then,  or  might  thereafter,  be  made 
applicable,  and  that  the  damages  were  to  be  estimated  according  to  the  dimi- 
nution of  value  of  the  premises  for  such  purposes  : 

Held,  a  right  direction,  on  the  ground  that  the  purposes  for  which  the  prem- 
ises had  actually  been  used  while  the  light  had  been  enjoyed,  were  not  the 
proper  measure  of  the  right.     Moore  v.  HaU  (Q.  B.  Div.),  XXVIII — 164. 

11. An  ancient  light  of  the  plaintiff,  a  sculptor,  had  a  north  aspect,  in 

a  street  thirty -one  feet  wide.  Defendants*  buildings  on  the  opposite  side  of  the 
street  were,  as  to  part,  exactly  thirty-one  feet  high,  and  as  to  other  part,  a  little 
leas  than  that  height.  They  claimed  to  have  a  statutory  right  to  raise  their 
buildings  to  a  height  which  would  subtend  an  angle  of  45°  measured  from  a 
base  line  level  with  the  centre  of  the  plaintiff's  light : 

Held,  that  the  statutory  regulation  as  to  the  height  of  buildings  in  streets  is 
not  to  be  taken  as  limiting  the  right  by  prescription  to  ancient  lights,  but  that 
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snch  right  dapeodBnpan  the  degree  imd  uuouat  of  obscnration  in  each  p&rtle- 
Q]U'  case.     Theed  y.  DdMmham  (Chan.  DIt.),  XVI—713. 

13.  Iiatwal  BUppoTt.  The  right  to  the  aupportofabnildingbftbeadjttceut 
soil  of  an  adjacent  owner  is  not  a  natantl  right  of  property;  it  1b  an  easement 
which  may  be  acquired  b;  prescription  from  the  time  of  legal  memor;,  or  by  grant 
expreiiB  or  implied,  but  it  is  cot  an  easement  within  the  Prescriplinn  Act  (3  &  3 
Wm.  4,  c.  71).  It  loay  also  be  acquired  by  the  circumstance  that  the  building 
has  stood  fqr  twenty  years,  if  during  that  period  the  owner  of  the  adjacent  wAl 
knew  or  might  have  known  that  the  building  was  thereby  supported,  and  if  he 
was  capable  of  making  a  grant;  and  after  twenty  years'  enjoyment  in  point  of 
fact  of  the  support  to  the  building  the  clum  to  it  as  matter  of  right  will  not  be 
defeated  by  proof  that  no  grant  of  the  easement  was  ever  made.  An^pa  T. 
Dofton  {Q.  B.  Div.),  XXVIIl— 706  ;  reverelog  a  C,  Id.,  80.     See  notes.  Id.,  745. 

13.  For  more  than  twenty  years  before  1849  two  dwelling  hoasee  of 

considerable  age  had  stood  side  by  ^de  ;  In  that  year  one  of  them  was  converted 
into  a  factory,  the  internal  wails  being  removed,  and  the  girders,  which  anp- 
ported  the  apper  floors  of  the  factory,  being  let  Inio  a  large  cbimney-atack,  the 
fonndations  of  which  being  In  contact  with  the  soil  under  the  adjoining  house  the 
lateral  pressure  upon  that  soil  was  materially  increased.  The  owner  of  the  ad- 
joining house  did  not  assent  to  these  alterations.  The  plaintiffs  became  poeeesned 
of  the  factory,  and  after  It  had  stood  (or  twenty-seven  years  the  defendants  C 
contracted  with  the  defendant  D.  to  pull  down  the  adjoining  house  and  to  exca- 
vate the  soil  forming  its  rite.  D.  employed  N.  to  do  the  excavations.  In  coDse- 
quence  of  these  excavations,  which,  however,  were  not  done  negligently,  the 
foundations  of  the  cbimney-stack  of  the  plaintiffs'  factory,  being  deprived  of  the 
support  of  the  adjacent  soil,  gave  way.  An  action  having  l>een  brought  to  recover 
damages  for  excavating  without  leaving  sufficient  support  to  the  chimney-stack, 
the  foregoing  facts  were  proved,  but  it  did  not  appear  that  the  owner  of  the 
boose  palled  down  by  the  defendants  had  been  aware  of  the  precise  nature  of 
the  alterations  made  when  the  building  occupied  by  the  plaintiffs  bad  been  con- 
verted into  a  factory,  and  it  was  admitted  that  since  the  conversion  he  had  not 
by  deed  granted  any  easement  of  anpport  in  respect  of  the  factory.  At  the  cloee 
of  the  plainti^'  case,  the  judge  held  that  the  defendants  C.  and  D.  were  liable 
for  the  acts  of  N.,  and  that  as  more  than  twenty  years  had  elapsed  since  the 
converrion  of  the  building  occupied  by  the  plaintiffs  into  a  factory.  It  had  ac- 
quired an  aboolute  right  to  the  support  of  the  adjacent  land,  whether  or  not  the 
■"-~'~  of  the  bonse  pulled  down  by  the  defendants  had  had  notice  of  the  alter- 
and  that  the  right  of  support  did  not  depend  upon  the  implicatloD  of  « 
aad  he  directed  the  Jnry  to  find  for  the  pbdntifts.     Id. 

Held  (Brett,  L.J.,  dissenting),  that  npon  these  facts  the  defeodaots 

ot  entitled  to  judgment,  for  the  enjoyment  during  more  than  twenty  years 
support  in  point  of  fact  ruaed  a  presumption  that  the  occupiers  of  the 
Ss'  factory  Here  entitled  thereto  as  matter  of  right,  and  the  circumstance 
1  grant  of  the  easement  of  support  had  been  made  was  not  material ;  but 
le  defendants  weie  entitled  to  a  new  trial  on  the  ground  that  they  might 
the  presumption  by  evidence  either  that  the  owner  of  the  bouse  pulled 
ay  the  defendants  did  not  know  the  nature  of  the  alterations  made  when 
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the  building  oocapied  by  the  plaintiffs  was  conyerted  into  a  factory,  or  that  he 
was  incapable  of  making  a  g^ant.     Id. 

16. Between  the  land  of  the  plaintiffs  and  that  of  the  defendants,  who 

were  owners  of  a  colliery,  there  was  an  intermediate  piece  of  land,  the  coal 
nnder  which  had  been  worked  out  some  years  before  by  a  third  party.  The 
effect  of  the  cavity  in  the  intermediate  land  was,  that  when  the  defendants 
worked  the  coal  under  their  land,  subsidence  was  caused  in  the  surface  of  the 
plaintiffs'  land.  It  was  admitted  that  if  the  intermediate  land  had  been  in  its 
natural  state  no  injury  would  have  been  caused  to  the  plaintiffs  by  the  defend- 
ants' workings : 

Held,  that  the  plaintiffs  had  no  right  of  action  against  the  defendants.  Cor- 
poration of  Birmingham  v.  AUen  (Chan.  Div.),  XXII — 811.     See  notes.  Id.,  828. 

16. The  support  to  which  a  landowner  is  entitled  from  the  adjacent  land 

is  confined  to  such  an  extent  of  adjacent  land  as  in  its  natural  undisturbed  state 
was  sufficient  to  afford  the  requisite  support.     Id. 

17.  The  vendor  of  land  adjoining  other  land  of  his  own  under  which 

are  mines  and  minerals,  and  who  knows  at  the  time  of  the  sale  that  Ihe  vendee 
is  about  to  erect  upon  the  land  so  purchased  substantial  buildings,  impliedly 
covenants  that  he  will  not  use  or  permit  the  adjoining  land  to  be  used  in  such 
a  manner  as  to  derogate  from  his  grant.  Siddons  v.  Short  (G.  P.  Div.),  XXI 
-468. 

18.  Way  by  award.  By  an  award  under  an  Inclosure  Act,  it  was  directed 
that  certain  of  the  allottees  and  the  owners  for  the  time  being  of  their  allot- 
ments should  forever  thereafter  have  a  way-right  and  liberty  of  passage  for 
themselves,  their  respective  tenants  and  farmers,  as  well  on  foot  as  on  horseback, 
and  with  their  carts  and  carriages,  and  to  lead  and  drive  their  horses,  oxen,  and 
other  cattle  from  the  conmion  highway  over  the  east  end  of  the  allotments  to 
their  respective  allotments,  doing  as  little  damage  to  the  soil  or  the  com,  grass, 
or  herbage,  as  might  be,  and  in  case  the  allottees  should  "  street  out "  the  way, 
that  the  same  should  always  remain  eleven  yards  wide,  but  the  road  was  not  to 
he  a  way  of  right  for  any  other  persona  whomsoever  than  as  aforesaid.  The  owner 
of  one  of  the  allotments  commenced  building  houses  upon  it,  and  began  to  lay 
down  a  metalled  road  where  there  had  only  been  an  ordinary  cart  track  over 
the  adjoining  allotments : 

Hdd,  that  the  allottees  were  not  confined  to  the  use  of  the  road  for  agricul- 
tand  purposes  only,  but  were  entitled  to  construct  a  substantial  roadway  suit- 
able for  the  purposes  to  which  the  land  was  now  in  course  of  being  applied. 
Neueomen  y.CoiUson  (Chan.  Div.),  XXI— 851.    See  notes.  Id.,  862. 

19.  Way  by  grant.  H.,  being  the  owner  of  certain  land,  and  the  mines 
thereunder,  by  indenture  conveyed  the  surface  to  C. ;  but  he  excepted  and 
reserved  a  "  wagon  or  cart  road  "  of  the  width  of  eighteen  feet,  to  be  at  all  times 
thereafter  kept  in  repair  at  his  own  costs  and  charges : 

Held,  that  these  words  would  not  enable  H.  to  lay  down  a  railroad  or  tram- 
way for  the  carriage  of  coals  raised  from  neighboring  collieries  belonging  to 
him.  Bidder  v.  Iforth  Staffordshire  Ry,  Co.  (Q.  B.  Div.),  XXVIH— 848.  See 
notes.  Id.,  867. 

20.  •— ^  By  a  lease  of  mines  the  lessees  were  authorized  to  take  and  use 
"  full  and  sufficient  rail  and  other  ways,  paths  and  passages  to  and  for  the  said 
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lessees  and  tbeir  agpnls,  BerraDts,  and  workmen,  or  othera,"  to  carry  away  "all 
oraiiy  of  the  coal,  cannel,  slack,  inJD,  and  iTonstODO,  the  produce  of  the  mines 
thereby  demised,  or  any  other  mines": 

Seld,  that  the  lessees,  by  virtue  of  this  clanse,  might  lay  down  a  railway  for 
the  carriage  of  coals  raised  by  them  from  the  pits  of  adjoining  collieries  worked 
by  them,  and  that  they  were  not  restricted  to  using;  the  railway  for  the  carriage 
of  coals  raised  by  or  throngh  the  pits  of  the  mines  demised  to  them  by  the  above 
mentioned  lease.     Id. 

21.  Way  by  niar.  User  for  twenty  years  of  a  way  to  a  field  used  only  for 
agricultural  purposes  does  not  give  a  right  of  way  for  mineral  purposes.  M</r- 
rit  V.  Bradbum  (Chan.  Div.),  XVIII— 847. 

23. The  owner  of  h  field,  vrith  a  light  of  way  to  it  through  an  occupa- 
tion road  agreed  to  sell  the  surface  of  the  field  (reserring  the  minerals).  The 
field  had  never  been  need  for  mining,  and  the  vendor  did  not  appear  to  have 
any  present  intention  of  working  the  minerals  : 

Seld,  that  the  vendor  having  had  a  right  to  use  the  road  for  agiicultaral  pnr- 
poseB  only,  could  not  prevent  the  pnTcbaser  from  so  altering  the  road  as  to  make 
It  unfit  for  the  use  of  the  vendor  in  working  the  minerals  under  the  land  agreed 
to  be  sold.    Id. 

23. Bdd,  also,  that  even  if  the  vendor  had  a  right  to  use  the  road  for 

minerals,  iDBsmuch  as  he  had  no  present  intention  of  working  the  minerals,  the 
court  would  not  interfere.     Id. 

34. QutFre,  per  Mellish,  L.J.,  whether,  where  an  occupation  road  fol- 
lows the  boundary  of  two  estates  so  as  to  atEotd  a  presumption  of  ownership  ad 
mtdiuia  JUv/m,  each  owner  has  not  the  right  to  use  the  road  for  all  purpoeen 
though  ^e  actual  user  has  been  only  for  limited  purposes.     Id. 

2S,   ObatnicUou  o£    Defendant,  the  owner  of  a  bouse  with  a  gateway  and  a 
paved  road  under  it  leading  to  a  paved  yard,  and  a  vacant  piece  of  ground  at  the 
rear,  agreed  to  grant  to  the  plaintiff  a  lease  of  the  hooae  aod  vacant  ground  and 
the  appurtenances,  with  power  to  erect  on  the  vacant  ground  a  workshop  for  the 
purposes  of  his  bndness  as  a  gas  engineer,  and  it  was  stipulated  that  the  plain- 
tiff should  not  obstruct  the  gateway,  except  for  the  purposes  of  ingress  and 
egress.     The  workshop  was  erected,  and  the  only  access  to  it  by  vehicles  was 
.   through  the  gateway  and  over  the  yard  which  were  also  the  only  approach  to 
the  stahlee  of  the  defendant,  who  carried  on  budness  In  adjoining  premises. 
The  defendant's  vans,  before  the  agreement  was  entered  Into,  had  often  stood 
'ard  when  not  in  use.     The  pl^ntiS  now  alleged  that  (he  defendant 
up  the  gateway  and  yard  with  his  vans,  and  prevented  the  access  of 
d  vehicles  to  his  workshop  : 

that,  under  the  agreement,  the  plaintiff  had  an  implied  right  of  way 
the  gateway  and  over  the  yard  for  the  reasonable  purposes  of  his  busi* 
lat  such  right  was  general  and  not  restricted ;  and  that  be  was  entitled 
Djanction  to  restrain  the  defendant's  obstruction.  Cannon  v.  ViUar* 
)iv.),  XXV— 884.    See  notes,  Id.,  383. 

Sxttngnlahment.  A  public  right  of  way  may  be  extlnguised  by  statute 
iBsar;  implication  as  well  as  by  express  words.  Corporntioti  of  Tar- 
'.  Bimmom  (Chan.  Div.),  XXVII— 78. 
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27. The  saving  claases  (sects.  11  and  14)  of  the  General  Pier  and  Har- 
bor Act,  1861,  do  not  apply  to  a  public  right  of  way.     Id. 

28.  A  corporation  were  empowered  by  a  provisional  order  of  the  Board 

of  Trade,  made  under  the  authority  of  the  General  Pier  and  Harbor  Act,  1861, 
and  confirmed  by  a  subsequent  special  act,  to  construct  a  pier  in  accordance 
with  certain  deposited  plans.  The  plans  showed  that  the  pier,  when  constructed, 
would  be  physically  inconsistent  with  the  existence  of  an  alleged  public  right 
of  access  to  the  sea-shore  from  a  street  with  which  the  pier  was  connected. 
The  provisional  order  contained  no  words  expressly  extinguishing  the  right  of 
way,  or  substituting  another  right  of  way  for  it : 

Held,  that,  if  the  alleged  right  of  way  had  ever  existed,  it  was  extinguished 
by  necessary  implication,  and  that  it  was  not  saved  by  sects.  11  and  14  of  the 
General  Pier  and  Harbor  Act,  1861.     Id. 

29.  The  plaintiffs  had  been  entitled  from   1855  to  a  carriage  way  to 

property  of  theirs  over  a  railway  by  a  level  crossing.  By  an  act  of  Parliament 
obtained  by  the  company  in  1875,  reciting  that  it  was  expedient  that  the  rights 
of  way  in  respect  of  certain  footways  which  crossed  the  railway  on  the  level 
should  be  extinguished,  it  was  enacted  that  all  rights  of  way  in,  over,  or  affect- 
ing the  footways  numbered  2,  4,  5,  6  and  7,  on  the  deposited  plans,  should  be 
extinguished.  No  provision  for  compensation  was  made.  The  roadway  in 
question  was  numbered  5  on  the  deposited  plans,  and  was  thereon  marked 
"  roadway  and  footway,"  the  others  being  marked  simply  '*  footway  ": 

HM,  that,  upon  the  true  construction  of  the  act,  it  did  not  interfere  with 
private  rights  of  way,  but  only  with  public  rights  of  footway,  and  that  an  in- 
junction restraining  the  railway  company  from  obstructing  the  way  had  been 
Tightly  granted.     TTeSf  ▼.  London  Tiffrwry,  etc,.  By.  Go.  (Chan.  Div.),  XXI— 845. 

See  Commons,  1,  etc.;  Mikbb,  4. 

EDUCATION  ACT.  ^ 

1.  Neglact  to  provide  Instmotion.  Where,  upon  application  to  a  magis- 
trate by  a  school  board  for  a  summons  against  the  parent  of  a  child  for  not 
causing  it  to  attend  school,  contrary  to  by-laws  made  by  the  board  under  the 
Elementary  Education  Act,  1870,  it  appears  that  the  parent  has  habitually  neg- 
lected to  provide  instruction  for  the  child  within  the  meaning  of  the  Element- 
ary Education  Act,  1876,  s.  11,  the  magistrate  is  entitled,  and  it  is  his  duty,  to 
raf  use  to  grant  the  board  a  summons  under  the  by-laws,  and  to  require  them  to 
take  out  a  summons  under  s.  11, — for  the  option  given  by  the  Elementary 
Education  Act,  1876,  s.  50,  of  proceeding  either  under  the  statute  or  the  by- 
laws applietj  only  to  offences  ''punishable"  under  the  act,  and  the  offence  of 
"habitual  neglect  "is  not  bo  punishable.  Matter  of  Murphy,  and  Matter  of 
School  Board  (Q.  B.  Div.),  XXI— 181. 

See  Pabrmt  akd  Child,  6-8  ;  Schools,  1. 

ELECTIONS. 

1.  Corporate^  A  company  was  registered  under  the  Companies  Act,  1862, 
with  the  following  articles  of  association.  Article  64  :  ''  Upon  all  questions  at 
every  meeting  a  sliow  of  hands  shall  in  the  first  instance  be  taken,  and  unless 
before  or  immediately  upon  such  show  of  hands  a  poll  be  duly  demanded  such 
question  shall  be  decided  by  such  show  of  hands.'*    Article  67 :  ''If  a  poll  is 
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demanded  1^  eharelioldera  quMlified  to  vote  and  holding  in  the  aggregtle  3,000 
almm  or  more.  It  shall  be  taken  in  saeb  mannor  as  the  chairman  shall  direct, 
and  the  result  of  such  poll  shall  be  deemed  lo  be  the  reaolulion  of  the  eompanj 
in  general  meetlOK'."  Article  T5  :  "  Votes  maj  be  given  either  personallr  or  bj 
proij,"  Article  79  :  "  Any  instrument  appointing  a  proxy  shall  be  in  the  fol- 
lowing form  :    I ,  .  .  .  hereby  appoint  .  .  .  .  to  Ije  my  proly  at  the 

general  meeting  of  the  company and  to  vote  for  me  and  in  my 

name  upoo  all  questions  before  auch  meeting,"  Two  vacancies  arose  among 
the  directors,  and  there  were  four  candidates,  of  whom  tlie  prosecutor  was  ooe. 
At  the  meeting  for  election  s  show  of  hands  was  taken,  when  the  proeecalor 
obtained  the  largest  number  of  votes.  A  poll  was  then  demanded  by  the 
deputy  chairman,  who  was  the  holder  of  twenty  shares  only,  but  who  held 
proxies  for  more  than  3,000  shares.     At  the  poll  the  prosecutor  was  not  elected  : 

Held,  that  a  mandamus  mnst  be  granted  to  admit  the  prosecutor  as  having 
been  elected  director  by  the  show  of  hands,  tor  the  poll  was  ille^lly  demanded, 
as  the  bolder  of  proxies  was  not  a  person  holding  shares  within  the  meaning  of 
article  07.     BegiJia  v.  aoBeramerU  Slock  Jne.  Co.  (Q.  B.  Div.),  XXVIII— 377. 

3.  Pnbllo.  DUgnal IficaUon  of  candltate.  In  order  to  disqualify  a  candl. 
date  from  being  registered  aa  a  voter,  by  reason  of  penunal  briber;,  or  bribery 
by  an  agent  vritb  his  knowledge  and  consent,  under  31  &  33  Vict.  c.  13S,  s.  43, 
he  must  be  found  by  the  report  of  the  election  Judge  under  s.  11,  subs.  14,  to 
have  been  so  guilty:  it  is  not  enough  that  the  judge  states  facts  from  which 
personal  bribery  or  other  corrupt  practice  might  be  inferred.  Qrant  y.  Oeer- 
$eer» of  Pagkam  (Com.  PI.  Div.),  XXX— Ba. 

3.  BMidenoe  of  vot«.  By  3  &  3  Wm.  4,  c  40,  a.  81,  which  makes  provi- 
aiaii  for  freeholders  voting  for  a  city  being  a  county  of  itself,  no  freeholder  shall 
be  registered  in  any  year  "  unless  he  shall  have  resided  for  six  calendar  months 
next  previous"  to  a  certain  day  in  such  year,  within  such  dty. 

During  part  of  the  prescrl)>ed  period  of  six  months,  a  freeholder  who  had  a 
bedroom  kept  for  bis  exclusive  use  In  his  father's  house  within  such  a  city  was 
absent,  serving  under  articles  to  a  solicitor  In  London  : 

Seid,  that,  being  bound  by  the  articles,  he  could  not  be  deemed  to  have  had 
rtther  the  liberty  or  intention  to  retom  to  the  room  whenever  he  liked,  and 
therefore  had  not  "resided"  within  the  city  for  the  required  time  within  the 
meaning  of  the  act.  F\ird  v.  Dtw  (Com.  PI.  Div.),  XXS— 703.  See  notes. 
Id.,  707. 

4.  Seorecy  of  voting.    By  the  Ballot  Act,  1372  (SS  i  36  Vict.  c.  33),  s.  4, 

"t,  and  agent  In  attendance  at  a  poUing-atation  shall  maintain 
ining  the  secrecy  of  the  voting  in  such  station,  and  shall  not 
>re  the  poll  is  closed  to  any  person  any  information  as  lo  the 
in  the  register  of  voters  of  any  elector  who  has  or  has  not 
)t  paper  or  voted  at  that  station. 

.  was  laid  against  the  respondent  under  the  above  section, 
being  a  peiBonsting  agent  duly  appointed  and  in  attendance 
g-station  in  connection  with  a  municipal  election  for  a  town 
t  then  and  there  maintain  and  aid  in  maintaining  the  arcrttj 
ich  station,  but  did  then  and  them  commonicale  before  iLe 
a  a  certain  person  or  persona  certain  information  as  to  ili' 
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names  and  nambera  on  the  register  of  voters  of  certain  electors  who  had  and 
had  not  applied  for  ballot  papers  or  voted  at  that  election.  It  appeared  that 
the  respondent,  having  been  appointed  personating  agent,  as  stated  in  the  infor- 
mation, attended  at  the  polling  booth  with  a  copy  of  the  burgess-roll,  and 
remained  there  some  hours  placing  a  mark  against  the  name  of  each  voter  who 
obtained  a  ballot  paper,  and  then  before  the  close  of  the  poll  left  the  station 
taking  with  him  his  copy  of  the  burgess-roll,  which  he  left  in  the  committee 
room  of  the  candidate  by  whom  he  was  employed.  There  was  no  proof  that 
the  copy  of  the  burgess-roll  was  seen  by  any  person  while  in  the  room  : 

ffM,  that  there  was  not  sufficient  evidence  to  warrant  a  conviction  under  the 
above  section,  as  there  was  no  proof  that  the  information  as  to  the  voters  was 
actually  communicated  to  any  person,  and  it  was  not  enough  that  the  means  of 
acquiring  such  information  were  afforded  to  any  one.  Stannanought  v.  Hazel- 
dine  (Com.  PI.  Div.),  XXX— 486. 

6. QuiJBre,  whether,  under  11  &  12  Vict.  c.  48,  the  information  was 

defective  as  being  for  more  than  one  offence  ?    Id. 

6.  Between  benefits.  Where  the  will  of  a  testatrix  made  a  different  dispo- 
sition of  her  property  from  that  made  by  several  irrevocable  deeds  of  appoint- 
ment previoosly  executed  by  her ;  ?ieldf  that  the  persons  taking  benefits  under 
the  will  take  subject  to  an  obligation  to  make  good  to  the  appointees  under  the 
deeds  the  amounts  which  were  intended  for  them,  and  must  elect  whether  they 
will  so  take  under  the  will  or  not.  PiekersffiU  v.  Rodger  (Chan.  Div.),  XXII — 1. 
See  notes,  Id.,  12. 

7. A  settlor,  on  the  marriage  of  his  daughter,  convenanted  that,  imme- 
diately after  his  death,  a  share,  which  in  the  event  became  one-third,  of  all  and 
Bingolar  his  real  and  personal  estate,  should  be  settled  for  the  benefit  of  the 
daughter,  her  husband,  and  their  children,  in  equal  shares.  One  of  the  four  ' 
children  of  the  marriage,  a  daughter,  died  in  the  settlor's  lifetime,  leaving  a 
husband,  who  also  died  in  the  settlor's  lifetime,  and  two  infant  children,  who 
survived  the  settlor. 

The  settlor  made  a  will,  whereby,  after  directing  payment  of  his  debts,  he 
disposed  of  personal  chattels,  gave  a  number  of  legacies,  and,  amongst  others, 
a  legacy  of  £4,500,  and  part  of  the  residue  of  his  estate,  to  his  nephews 
and  nieces,  and  his  two  infant  great-grandchildren  above  mentioned,  in  equal 
shares : 

Hdd,  that  the  liability  under  the  covenant  was  not  a  debt  to  be  paid  before 
the  division  of  residue,  and  that  the  infants  were  bound  to  elect  between  the 
benefits  under  the  settlement  and  under  the  will.  Bennett  v.  Hovldaworth 
(Chan.  Div.),  XXIII— 258.    See  notes.  Id.,  266. 

8.  Between  remedies.  Where  a  creditor  of  a  bankrupt  firm  has  an  election 
to  prove  in  bankruptcy  against  either  the  firm  or  the  separate  estates  of  the 
partners,  he  does  not  lose  it  merely  because  he  has  proved  and  received  a  divi- 
dend. But  he  may  change  his  election  on  refunding  the  dividend  which  he 
ha«  received,  with  interest  at  4  per  cent.,  though  he  cannot  disturb  any  divi- 
^nd  already  paid.  MaUer  of  Adamson,  and  Matter  of  CoUie  (Chan.  Div.), 
XX  V  — ©91 . 

See  Criminal  Law,  103 ;  Will,  100-102. 
EMBEZZLEMENT -5fe«  Criminal  Law,  17-20,  64,  65. 
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1.  Oolwtrnotloii  of  powar.  By  b.  6  of  10  Vict.  c.  15.  the  nndert-kere  Br* 
sothorized  to  open  and  break  up  the  Boil  and  pavement  of  the  geveral  etret^a 
witLIn  the  limits  of  their  special  act  and  to  lay  down  pipes  for  suppljing  gaa. 
Sect.  7  provides  '■  that  nothing  herein  ahall  authoriie  the  undertakers  to  lay 
down  or  place  any  pipe  or  other  works,  into,  through,  or  against  any  building, 
or  In  any  land  not  dedicated  to  the  public  use,  without  the  consent  of  the  own- 
ers and  occupiers  thereof  ...  A  road  passed  alongside  the  pUintiffs  prem- 
ises, and  over  certain  arclies  occupied  by  him  as  cellam  The  defendants,  a 
company  constitut.'d  under  a  local  act  incorporating  10  Vict,  c  16,  in  opening 
and  breaking  up  the  soil  of  the  road  for  the  purpose  of  laying  down  gas-pipos, 
damaged  the  arehes : 

Held,  that  tbe  arehea  were  buildings  within  s.  7.  and  that  the  defendanta 
could  not  juBtify  breaking  through  them.  Thompton  v.  Sunderland  Ga»  Co. 
(Exch.  Div.).  SXI— 584. 

2.  When  whoU  pramlaas  mnrt  be  taksn.  The  pWnUK  was  the  owner  of  a 
leasehold  house  in  H.  street,  and  of  «ve  freehold  cottages  in  B.  Bow.  which  ran 
parallel  to  H.  Street,  the  yards  at  the  back  of  the  cottages  abutting  on  the  b«^ 
yard  and  buildings  held  with  the  house  In  H.  Street.  The  plaintiff  used  the 
house  in  H.  Street  as  a  dwelling  house  and  shop,  and  the  buildings  behind  It  an 
a  candle  manufactory,  candle  store,  bread  store,  and  provision  store.  Oneof  tho 
cottages  In  B.  Row  wui  turned  into  a  stowhouse,  and  was  made  to  communicate 
with  tbe  H.  Street  premises,  and  was  nsod  as  a  back  entrance  lo  them. 

A  tramway  company  gave  notice  to  treat  for  the  five  cottages  in  B.  Row  and 

.... 1.  K-i,<_j   .1.^.     The   plaintiff   gave  a  oounter-noUce  that  the  land 

■ae  pan  of  premises  occupied  by  him  as  a  manufactoty. 
wmpany  to  take  the  whole  of  the  premises ;  and  on  the 
ronght  an  action  asking  tor  a  declaration  that  he  might 
1  the  part  only  of  his  ■'  manufactoiy  huildinga  and  land 
n  the  notice  to  treat :  and  for  an  injunction  : 
]e  block  of  bulldiogs  constituted  one  ■' man n factory 
the  »2d  aection  of  the  Lands  Clauseo  Act.  and  ^Jhat  the 
take  the  whole,    jm^rdi  v.  8<eant<^  Iny>r-  »'"'  ^"''"^ 
XXVI— 313. 

,  Court  of  Appeal,  that  the  whole  block  oonrtitnted  one 
eaning  of  the  section.     Id. 

•.bo»«.  or  oih..  MWl.g  o,  ramtutoij"  lo  Ih,  9M 
„,«  Ac.  ™l.r  to  thre.  dl.Uoc.  iMog.  ;  ^d  "  L  .o«<l»' 

m,™.  r-n  'I  wkiok  l>  "I"'"'  ^  -  ~»I"''J' ■'°"" 

,l.h  h.  roqai™,  then,  to  Uk.,  wthoo'  .flmg  -h.th.r  to 
ground  tUl  thej  .re  .  "  too»."  <"  '  "  talWi"«. 

by.    A  ™ii™y  compw  puKli««l»B  l«°d  tor  Ike  mi- 
), SXVI— 394.       See  Qotea,  Id.  404. 
op.,?  1,„  no   rtBtt  »  rr~»  Wrflog.  »  1"""'  P"" 
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sciiptive  rights  being  acqalred  for  windows  looking  across  the  line  of  rail- 
way.   Id. 

7. A  railway  company  is  liable  to  an  action  for  nuisance  for  using  their 

rights  so  as  to  injure  the  neighboring  landowner  where  they  might  use  them 
without  such  injury.     Id. 

8. A  railway  company  may  by  their  conduct  abandon  land  outside  their 

fence  which  was  formerly  theirs,  so  as  to  permit  the  adjoining  owner  to  acquire 
such  land  by  adverse  possession.     Id. 

9.  Oompensation,  who  entitled  to.  Tlie  occupiers  of  lands  under  the  copy- 
holders of  a  manor  claimed,  and  by  a  by-law  were  declared  entitled  to,  certain 
rights  of  common  over  the  lands  of  the  manor.  Part  of  the  lands  had  been  sold 
to  a  railway  company,  and  the  occupiers  claimed  to  share  in  the  purchase- 
money  : 

Hdd,  that  the  claim  could  not  be  maintained.  It  could  only  be  made  by 
custom,  by  grant,  or  by  prescription.  There  could  be  no  such  custom  giving  a 
profit  a  prendre  in  cUier/>  solo;  there  was  no  grant ;  and  there  could  be  no  right 
by  prescription,  inasmuch  as  the  claim  would  be  against  the  owner  of  the  land 
in  respect  of  which  the  claim  was  made.  Auetin  v.  Amhurst  (Chan.  Div.), 
XXm— 816.     See  notes.  Id.,  819. 

10. A  railway  company  agreed  to  purchase  for  £600  the  fee  simple  of 

lands,  of  which  W.  was  the  true  owner,  from  H.,  who  was  in  possession  of 
them.  Afterwards  finding  that  H.  had  only  a  possessory  title  of  19i  years,  they 
paid  the  £600  into  court  to  the  account  of  '*  the  party  interested  "  therein,  took 
possession,  and  executed  a  deed-poll  under  the  77th  section  of  the  Lands  Clauses 
Consolidation  Act,  1845,  reciting  their  desire  that  the  land  should  vest  in  them 
for  all  the  estate  of  H.,  and  purporting  to  vest  in  themselves  the  fee  simple  of 
^  the  lands.  No  claim  was  made  on  behalf  of  W.  either  to  the  land  or  the 
purchase-money  until  after  the  expiration  of  twenty  years  from  the  time  when 
H.  had  taken  possession.  Upon  petition  by  persons  claiming  under  H.  for  pay- 
ment out  to  them  of  the  £600  in  court : 

Held,  as  against  the  representative  of  W.,  that  the  petitioners  were  entitled  to 
the  £600,  as  being  the  money  which  the  company  had  contracted  to  pay  for  the 
purchase  of  H.*s  interest  in  the  lands.  Matter  of  Winder  {Ch&n.  Div.),  XXIII 
—272. 

11.  For  what.  A  railway  company,  under  the  authority  of  their  act,  con- 
structed across  a  river,  half  a  mile  al)ove  an  ancient  ferry,  a  railway  bridge  and 
a  foot-bridge,  the  foot-bridge  being  used  by  persons  going  to  the  railway  station 
and  also  to  other  places.  The  traffic  across  the  ferry  fell  off,  and  the  ferry  was 
given  up.  The  owners  of  the  ferry  claimed  compensation  under  the  Lands  and 
BaJlway  Clauses  Acts  : 

Held,  that  no  compensation  could  be  recovered  :  First,  on  the  ground  that  an 
action  coald  not  have  been  maintained  for  disturbance  of  tlie  ferry  in  respect  of 
the  trafSc  either  by  the  railway  or  by  the  foot-bridge,  if  tliey  had  been  erected 
without  the  authority  of  an  act.  Secondly,  on  the  ground  that,  the  injury  to 
the  ferry  being  occasioned,  not  by  the  construction  but  by  the  working  of  the 
railway,  the  ferry  had  not  been  injuriously  affected  within  the  Lands  Clauses 
Act  or  the  Railway  Clauses  Act.  Hopkins  v.  Great  North^n  By.  Co,  (Q.  B. 
Div.),  XX— 305.    See  notes,  Id.,  808. 
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12. D'oder  a  local   WaterworkB  Act,   which  incorporated   the   Idnds 

Clanses  Act,  184S,  and  the  Waterworks  aauses  Act,  1847,  the  defoDdnnla  were 
empowered  to  lake,  ase,  divert,  and  appropriate  certain  streams,  and  amongBi 
otheni  a  stream  necesaai;  for  the  working  of  a,  mill,  of  which  the  plaintiff  was 
tenant  for  life.  The  defendaots  gave  the  plaintiR  notice  of  their  intention  to 
take  the  whole  of  the  stream,  bat  actually  diverted  only  a  portion  of  it ;  and 
afterwards,  t>7  an  agreement  porporting  to  bti  made  under  the  special  act,  the 
plaiotlS  and  defendants  nominated  two  practical  surrejors  to  determine  the 
amount  of  compensation  to  be  then  paid  by  the  defendants  for  the  damage 
which  the  owner  or  owners  for  the  time  being  of  the  mill  might  snstain  by  the 
abstraction  of  the  whole  of  the  stream  which  the  defendants  were  authorized  to 
take.  The  two  surveyors  did  not  agree  on  a  valuation,  and  accordingly  a  third 
surveyor  was  nominated  by  two  justices  under  the  Elth  section  of  the  Lands 
Clausea  Act,  on  the  application  of  the  defendanla,  and  with  the  consent  of  the 
pl^ntiff,  to  determine  the  amount  of  compensation  for  the  danuge  to  the  mil), 
and  be  awarded  the  snm  £939  for  compeneatlon  for  the  pennanent  damage  to  tbe 
owners  of  the  milt  from  the  abstraction  of  the  whole  of  the  stream. 

To  a  statement  of  claim  alleging  the  above  facta,  the  defendants  demarred,  on 
the  ground  that  tbey  had  no  power  to  agree  to  make  compensation  for  the 
abstraction  of  the  whole  stream,  but  only  for  such  damage  as  was  done  to  the 
owner  of  the  mill  from  time  to  time  : 

Seid,  that  the  defendants  had  power  under  their  act  to  purebase  and  divert 
the  whole  stream,  and  that  having  given  notice  to  the  plaintiff  of  their  lotentioa 
to  do  so,  they  were  boond  and  empowered  to  make  oompensatioD  at  once  for  the 
whole  value  of  the  interest  of  the  owners  of  the  mill  In  the  stream,  and  not 
merely  to  compensate  them  from  time  to  time  for  injuriously  affecting  the  prop- 
erty.   Stone  V.  Mayor,  ete.,  of  Teomi  (Com.  PI.  Wv.),  XIX— 333. 

13. Sdd,  also,  that  if  the  case  was  considered  as  one  of  injuriously 

affecting  the  property,  the  statement  disclosed  a  good  agreement,  by  a  limited 
owner  for  compensation  for  permanent  injury  to  the  property,  under  the  Sth 
sections  of  the  Lands  Clauses  Act,  IS4S.     Id. 

-  The  Sth  section  of  the  Lands  Clauses  Act,  184S,  applies  to  compen- 
injuriously  affecting  land  not  taken  by  the  promoters  as  well  as  to 

tion  for  taking  lands;  the  words  "  injury  to  any  mcA  lands"  meaning 
lands  held  by  persons  under  disability.     Id. 

-  The  68th  section  of  the  same  act  applies  to  persons  under  disability 
compensation  for  permanent  injury  to  land  as  well  as  to  owners  In 

eaanrs  at  In  valuing  land  which  has  been  expropriated,  under  Pro- 
ct  27  4  28  Vict.  c.  60,  it  is  not  a  palpably  erroneous  principle  to  take 
deration  Its  prospective  capabilities  ;  nor  does  the  adoption  of  such  a 
jostify  a  finding  of  "  want  of  diligeuce"  under  sect.  18,  sub-sect.  9  of 
lA.  Mayor,  etc.,  of  Montreal  v.  Briwen  (App.  Cas,),  XIX— 17. 
ooeedlngs  for.  When  land  has  been  takeo  compolsorlly  by  a  local 
ler  the  powera  of  the  Lands  Clauses  ronsolidation  Acts,  incorporated 
ibtic  Health  Art,  16T5.  and  an  arbitration  takes  place  to  determine  the 
f  compensation  to  he  paid  to  the  owner  of  the  land  so  taken,  the  pro- 
th  regard  to  such  arbitration  and  the  right  to  costs  are  wholly  governed 
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tj  the  provisioDS  of  the  Lands  Clauses  Consolidation  Acts,  and  not  by  those  of 
the  Public  Health  Act  with  regard  to  arbitrations  under  that  act.  Matter  of 
Eayn&r  (Q.  B.  Div.),  XXVIII— 380. 

18.  Although  a  report  of  commissioners  appointed  under  Colonial  Act, 

27  &  28  Vict.  c.  60,  to  fix  the  compensation  payable  for  expropriated  lands,  is  no 
longer  final,  having  regard  to  35  Vict.  c.  82,  s.  7,  it  must,  nevertheless,  be  con- 
sidered correct  until  it  is  proved  to  be  erroneous.  Morrisan  v.  Mayor,  etc. ,  of 
Montreal  (App.  Cas.),  XXIV— 95. 

19.  In  an  action  under  that  section  to  augment  the  amount  of  indem- 
nity for  expropriated  lands,  —  held,  that  the  onus  lay  on  the  plaintiffs  to  prove 
that  the  report  was  erroneous  in  itself  and  not  merely  with  reference  to  the  evi- 
dence adduced  before  the  commissioners.     Id. 

20. The  Commissioners  of  Expropriation  appointed  under  act  27  &  28 

Vict.  c.  60,  must  under  act  29  &  30  Vict.  c.  56,  s.  12,  at  the  same  time  that  they 
determine  the  amount  of  indemnity  for  expropriated  land,  assess  and  apportion 
that  indemnity  upon  the  different  persons  benefited  by  the  improvements.  Such 
assessment  and  apportionment  cannot  be  made  after  the  report  of  the  commis- 
sioners has  been  homologated,  and  they  have  become /unc^t  offleio.  Mayor,  etc., 
of  Montreal  v.  Stephens  (App.  Cas.),  XXIV— 481. 

21.  Where  a  railway  company,  prior  to  entering  upon  lands,  has  made  a 

deposit  in  the  bank  and  given  a  bond  under  sect.  85  of  the  Lands  Clauses  Con- 
solidation Act,  1845,  the  court  has  jurisdiction,  under  sect.  87,  in  the  event  of 
the  non-performance  of  the  condition  of  the  bond,  to  order  payment  out  of  the 
deposit  to  the  landowner  on  a  petition  presented  by  him  for  that  purpose  adversely 
to  the  company.     Matter  of  MuUow's  Estate  (Chan.  Div. ),  XXVI— 576. 

22.  Where  the  unpaid  vendor  of  land  taken  by  a  railway  company  has 

onnmenced  an  action  against  the  company  to  enforce  his  lien,  the  court  will  not 
grant  an  injunction  or  a  receiver  against  the  company  before  judgment  has  been 
obtained  in  the  action,  even  though  the  company  admit  their  liability.  Latimer 
V.  Ayleslmry  <fe  B.  Ry.  Co.  (CTian.  Div.),  XXVI— 192.     See  note.  Id.,  194. 

23.  Ijand  taken  not  alienable.  A  railway  company,  having  the  usual 
powers  under  their  special  act  to  take  and  use  land  for  the  purpose  of  the  rail- 
way and  works,  cannot,  whether  for  valuable  consideration  or  otherwise,  alienate 
for  any  purpose  except  the  purposes  of  the  act  any  portion  of  its  land,  not  being 
"superfluous  land"  within  sect.  127  of  the  Lands  Clauses  Act,  1845,  and  not 
being  land  taken  for  extraordinary  purposes  within  sect.  45  of  the  Railways 
Clauses  Act,  1845,  nor  any  easement  over  the  same.  Mulliner  v.  Midland  Ry, 
Co.  (Chan.  Div.),  XXVII— 818.     See  notes,  Id.,  830. 

24.  Where  a  railway  station  is  erected  on  arches  on  land  thus  taken,  the 

part  of  the  land  under  the  arches  is  not  "  superfluous  land"  within  sect.  127  of 
the  Lands  Clauses  Act,  1845.     Id. 

25. The  B.  Railway  Company,  having,  under  their  act,  acquired  land, 

constructed  their  railway,  and  erected  a  station  which  was  partly  built  on  arches, 
sold  to  their  contractors  their  superfluous  land,  and  also  purported  to  convey  to 
them  without  consideration  a  right  of  way  under  one  of  the  arches  leading  to 
part  of  the  land  so  sold  though  not  being  a  way  of  necessity  thereto.     The  con 
tractors  sold  the  land  and  alleged  right  of  way  to  the  plaintiff. 
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The  M.  BallwB7  Compoaj  were,  under  the  said  act.  to  enter  into  ft  working 
agreement  with  the  B.  lUilwaj  Company,  the  terms  of  wlilch  were  embodied  ia 
the  schedule  to  the  act.  whereby,  after  the  line  was  opened,  the  M.  K^way 
Company  were  "Ut  manage,  work,  and  use"  the  railway  and  works,  and  to 
develop  the  traffic  Thia  had  been  carried  out.  The  M.  Railway  Company  now- 
required  the  arches  under  the  station  as  warehouses  tor  bonded  goods,  and  tha 
arch  in  question  as  a  closed  yard  for  loading  and  unloading  such  gooda.  In  an 
action  by  the  plaintiff  to  restrain  the  M,  Hallway  Company  from  inCerfering  with 
his  right  of  way  : 

Beld,  that  the  alienation  of  the  right  of  way  under  the  arch  was  ultra  vires  ; 
that  the  M.  Bailway  Company  were  entitled  to  use  the  land  under  the  arch  in 
the  way  proposed  ;  and  that,  their  title  being  prior  to  that  of  the  plaintiff,  who 
must  be  taken  to  have  notice  of  the  company's  rights,  his  action  could  not  be 
sustained.     Id. 

20.  SnperflnooB  land*,  what  rerart.  Where  a  railway  company  are  author- 
ized by  their  Special  Act  (with  which  the  Lands  aaases  Consolidation  Act,  1845, 
and  the  Rulways  Clauses  Consolidation  Act,  1845,  are  incorporated)  to  acquire 
lands  compulBorily  and  also  for  eitraordlDary  purposes,  land  delineated  In  the 
parliamentary  plans,  and  described  In  the  books  of  reference,  and  purchased  by 
the  company  pursuant  to  agreement,  no  notice  to  treat  having  been  given,  must 
be  deemed  to  have  been  acquired  under  the  "  provisions  "  of  the  Special  Act, 
and  the  Lands  Clauses  ConsolidaUon  Act,  1845,  within  the  meaning  of  s.  127  of 
the  latter  act ;  and  although  for  some  years  after  the  purchase  no  works  are 
constructed  upon  the  land,  yet  It  at  a  sabseqnent  time  it  becomes  useful  for  the 
purposes  of  the  railway,  it  cannot  be  deemed  to  have  been  purchased  for  extra- 
ordinary  purposes.  Hooper  v.  Bmimt  (Q.  B.  Div.),  XSVIII— 38fl  ;  affirming 
a  C,  SXI— 146, 

27. Where  lands  have  been  taken  by  a  railway  company  under  the  provi- 
sions of  tbeir  Special  Act.  and  retained  by  them,  with  the  bona  jide  intontion  o^ 
using  them  for  the  purposesof  the  railway,  and  at  the  expiration  of  the  period  foMr- 
the  Bale  of  superduous  lands,  though  they  are  not  in  actual  nse,  there  is  a  reason.  — 
able  prospect  of  th«ir  being  ultimately  required  and  used  for  the  purposen  of  tb^=^ 
railway,  such  lands  are  not  superfluous  within  the  Lands  Clauses  Consolidation:;^ 
Act,  1840.  8.  127.     Id. 

28.  Where  lands  which  a  railway  company  are  authorized  by  their  Spoci^^j 

Act  to  take,  have  been  conveyed  to  them,  together  with  an  eipresa  grant  of  *t^^p 
id  minerals  thereonder,  although  the  snrlaoe  may  a(t«rwards  beool^-^^ 
)nB  by  virtue  of  the  Lands  Clauses  Consolidation  Act.  1845,  s.  137,  J-^  ,^ 
s  and  minerals  do  not  vest  in  the  adjoining  owners.     Id. 

—  Where  commonable  lands  have  been  inclosed  under  an  award  i"*...,^^  ■ 
to  a  local  statute,  passed  subsequently  to  41  Geo.  8,  c.  109,  and  by  ^^^ 
e  soil  of  the  roads  running  between  the  allolmeote  remains  vest^^  .^ 
Jf  the  manor,  if  the  land  upon  one  side  of  a  road  becomes  sup^uoua 
le  Lands  Clauses  Consolidation  Act,  1845,  s.  137,  it  will  vest  in  the  i„rd 
inor,  for  the  right  to  the  grass  and  herbage  arising  upon  the  road,  under 
.  0.  100,  8.  II,  is  insofflcient  to  render  the  proprietor  of  the  dose  npon 
side  of  the  road  an  adjoining;  owner.     Id. 
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30. Where  the  natural  drainage  of  land,  belonging  to  a  railway  company 

and  demised  by  them  for  agricultural  purposes,  flows  into  a  reservoir  used  by 
them  for  the  supply  of  water  to  their  engines,  the  land  is  not  superfluous  within 
the  Lands  Clauses  Consolidation  Act,  1845,  s.  127.     Id. 

31. Where  lands  have  been  taken  compulsorily  under  the  powers  of  a 

railway  act,  and  retained  by  the  company  with  the  bona  fide  intention  of  using 
them  for  the  purposed  of  the  railway,  and  at  the  expiration  of  the  period  for  the 
sale  of  8U{>erfluous  lands,  though  they  are  not  in  actual  use,  there  is  a  reasonable 
prospect  of  their  being  ultimately  required  and  used  for  the  purposes  of  the 
railway,  such  lands  are  not  superfluous  lands  within  sect.  127  of  the  Lands 
Clauses  Consolidation  Act.  Hooper  v.  Great  Western  Ry.  Co.  (Q.  B.  Div.)  XXI 
-145. 

See  Municipal  Corporation,  17, 18  ;  Sewerb,  1,  2. 

EMPLOYER  AND  EMPLOYE  — ^d  Master  and  Servant,  1,  etc. 

EQUITY. 

1.  Jnzifldiction  as  to  boundaries.  The  duty  of  the  tenant  of  land,  immedi- 
ately adjoining  other  land  of  his  own,  is,  not  merely  to  leave  the  boundary 
between  his  own  land  and  his  landlord's  distinct  at  the  expiration  of  his  term, 
bat  to  keep  it  distinct  during  the  term.  The  court  has,  therefore,  jurisdiction 
daring  the  term  to  ascertain  the  boundary  if  the  tenant  has  confused  it.  Spike 
v.  Earding  (Chan.  Div.),  XXV— 72. 

2. A  reference  to  chambers  to  ascertain  boundaries  directed  in  lieu  of 

the  issae  of  a  commission,  further  consideration  being  adjourned  and  costs 
leserved.    Id. 

3.  Relief  against  forfeitiire.  Equity  will  relieve  a  lessee  against  forfeiture 
for  breach  of  a  covenant  to  repair,  when  the  landlord  has  by  his  conduct  misled 
tbeleeaee  into  supposing  that  the  covenant  would  not  be  insisted  on.  Htighes 
▼.  mrcpdman  Ry.  Go.  (Com.  PI.  Div.),  XVI— 466  ;  affirmed  S.  C,  XX— 15. 

Bee  Fraud,  9-19 ;  Landlord,  etc.,  89,  40;  Lunatic,  1,  2. 

ESTATE  TAIL. 

1.  Disentailing.  In  the  22d  section  of  the  Fines  and  Recoveries  Act  (3  &  4 
Will.  4,  c.  74),  which  points  out  the  person  who  shall  be  protector  of  the  settle- 
ment, the  "owner  of  the  prior  estate"  is  the  person  who  is  entitled  under  the 
«etllement  to  the  beneficial  enjoyment  of  the  rents  and  profits. 

In  a  viU  made  before  the  passing  of  the  act  the  testator,  being  entitled  to 
the  equity  of  redemption  of  a  freehold  estate,  devised  the  same  to  trustees  and 
ilieir  heirs  to  the  use  of  them  and  their  heirs  during  the  life  of  A.  (a  married 
woman),  in  trust  for  A.  for  her  separate  use,  with  remainder  to  the  use  of  B.  in 
tail,  ^th  remainders  over.  In  1871,  the  legal  estate  being  still  outstanding,  the 
first  tenant  in  tail,  with  the  consent  of  A.  as  protector,  disentailed  the  estate  : 

fleM,that  the  entail  was  effectually  barred,  A.,  and  not  the  trustees,  being 
the  proper  protector  of  the  settlement.  MatUr  of  Dudeon's  Contract  (Chan. 
Div.).  XXV-526. 

a.  —  K  testator,  who  died  in  1872,  devised  lands  to  his  son  R.  P.  and  the 
heiT8  of  his  body,  but  upon  special  trust  and  confidence  in  his  said  son  that  in 
caae  he  should  have  no  issue  of  his  own  body  he  would  not  do  or  suffer  any  act 
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in  law  or  otherwise  to  obstruct  or  prevent  the  subsequent  devises  and  limitations 
of  the  estate  from  taking  effect,  but,  on  the  coutrarj,  would  do,  or  cause  to  be 
done,  every  act  in  his  power  to  establish  and  confirm  the  same ;  and. if  R.  P. 
should  happen  to  die  leaving  no  issue,  then  the  testator  gave  the  estate  over 
upon  trusts,  under  which  the  plaintiff's  grandfather  was  second  tenant  for  life 
with  remainder  to  his  sons  successively  in  tail  male.  The  plaintiff  commenced 
this  action  in  1877,  and  by  his  statement  of  claim  alleged,  that  R.  P.  died  with- 
out issue  in  1808 ;  that  the  next  tenant  for  life  died  without  issue  in  1840, 
whereupon  the  plaintiff's  grandfather  became  entitled  in  possession  as  tenant 
for  life  ;  that  the  grandfather  died  in  1852,  leaving  his  eldest  son,  the  plaintiff's 
father,  who  thereupon  became  entitled  as  tenant  in  tail  in  possession  ;  and  that 
the  plaintiff's  father  died  in  1864,  leaving  the  plaintiff  his  eldest  son.  That  the 
defendant  had  been  in  possession  ever  since  1840,  and  claimed  to  be  entitled  to 
such  possession  under  the  will  of  R.  P.,  whom  the  defendant  alleged  to  have 
acquired  the  fee  simple  under  a  common  recovery  suffered  by  him  in  1782.  The 
plaintiff  submitted  that  any  such  recovery  was  invalid,  if  not  at  law,  at  all 
events  in  equity,  and  claimed  to  recover  the  estate.  The  defendant  demurred 
on  the  ground  that  the  recovery  was  good  and  gave  R.  P.  the  fee  simple ;  and 
also  ore  tenus^  on  the  ground  of  the  Statute  of  Limitations,  and  the  demurrer 
was  allowed : 

Held,  on  appeal,  that  the  directions  in  the  will  purporting  to  restrain  R.  P. 
from  barring  the  remainders  expectant  on  his  estate  tail  were  ineffectual,  and 
could  not  prevent  his  acquiring  the  fee  simple  by  a  common  recovery.  Da-io- 
kins  V.  Penrhyn  (Chan.  Div.),  XXII — 845. 

ESTOPPEL. 

1.  By  covenants.  The  covenants  for  title  in  a  mortgage  of  a  freehold 
estate,  whether  read  in  connection  with  the  word  *' grant"  or  not,  do  not  amount 
to  that  precise  averment  that  the  mortgagor  is  seised  of  the  legal  estate  which  is 
necessary  to  create  an  e8top{>el  as  against  him  and  persons  claiming  under  hioL 
Qmeral  Finance,  etc,,  Co,  v.  Liberator  P.  B,  Building  So.  (Chan.  Div.),  XXVI 
-—463.     See  notes.  Id.,  471. 

2. A.,  by  deed,  purported  to  grant  a  freehold  estate  to  B.  by  way  of 

mortgage.  The  deed  contained  no  recitals,  but  there  were  the  usual  mort- 
gagor's covenants  for  title,  including  a  covenant  that  the  mortgagor  "  had 
power  to  grant  the  premises  in  manner  aforesaid." 

The  mortgage  was  accepted  by  B.  on  the  faith  of  certain  forged  title  deeds 
produced  and  handed  to  him  by  A.  At  the  date  of  the  mortgage  A.  had  not  the 
legal  estate  nor  any  interest  whatever  in  the  property.     Subsequently,  however, 

A.  acquired  the  legal  estate  and  mortgaged  it  to  C. : 

Seld,  that,  inasmuch  as  the  mortgage  to  B.  contained  no  precise  averment 
that  A.  was  seised  of  the  legal  estate,  no  estoppel  had  been  created  in  favor  of 

B.  as  against  C.     Id. 

3. A  tenant  for  life  without  leasing  power  demised  a  plot  of  building 

land  for  the  term  of  sixty  years,  from  the  29Ui  of  September,  1834,  at  the 
annual  rent  of  sixpence  ;  the  lease  contained  a  covenant  by  the  tenant  for  life 
for  quiet  enjoyment.  The  lessee  accordingly  erected  a  house  on  the  plot  of 
land.     After  the  death  of  the  tenant  for  life  the  fee  simple  ultimately  vested  in 


ESTOPPEL.  191 

H.,  who  accepted  rent  at  the  rate  above  mentioned  from  J.,  who  was  a  son  of 
the  original  lessee,  and  was  then  in  possession  of  the  house.  H.  afterwards 
conveyed  the  house  and  land  to  the  plaintiff  by  indenture  :  the  grant  was  made 
expressly  subject  to  the  supposed  tenn  of  sixty  years.  No  notice  to  quit  had 
been  given,  and  the  annual  value  of  the  house  and  land  was  about  £6.  The 
plaintiff  having  sued  to  recover  possession  of  the  house  and  land  : 

HM,  that  as  the  representatives  of  the  original  lessee,  under  the  indenture  of 
the  29th  of  September,  1884,  could  not  have  sued  H.  for  breach  of  the  covenant 
for  quiet  enjoyment,  the  void  lease  afforded  no.  defence  against  the  plaintiff 
claiming  under  the  grant  of  the  fee  simple  subject  to  it ;  that  a  tenancy  from 
year  to  year  had  not  been  created  by  the  payment  of  rent  at  the  rate  of  sixpence 
a  year  :  and  that  the  plaintiff  was  entitled  to  immediate  possession  of  the  house 
and  land.     SmWi  v.  Widlake  (Com.  PI.  Div.),  XXX— 10.     See  notes,  Id.,  17. 

4.  In  pais ;  aoqtiiescenoe.  A  board  having  statutory  power  to  consent  in 
writing  to  a  particular  act  is  not  bound  by  tacit  acquiescence.  Kerr  v.  Corpora- 
tvm  of  Preston  (Chan.  Div.),  XXIII— 86. 

6.  Iiaohes.  Where  a  wrongful  act  has  been  completed  without  the  knowl- 
edge or  assent  of  the  party  injured,  his  right  of  action  is  not  ordinarily  barred 
by  mere  submission  to  the  injury,  or  even  by  a  voluntary  promise  not  to  seek 
redress  ;  some  conduct  amounting  to  release  or  accord  and  satisfaction  must  be 
shown  ;  although,  on  account  of  laches,  relief  may  be  refused  under  special 

( 

circumstances.    De  Bussche  v.  Alt  (Chan.  Div.),  XXV — 284. 

6.  Negligence,  to  amount  to  an  estoppel,  must  be  in  the  transaction  itself, 
and  be  the  proximate  cause  leading  the  third  party  into  mistake,  and  alsa  must 
be  the  neglect  of  some  duty  which  is  owing  to  such  third  party  or  to  the  general 
public.  AmM  v.  Cluque  Bank,  and  Same  v.  City  Bank  (Com.  PI.  Div.),  XV ill 
—204. 

7- It  is  no  defence  to  an  action  by  the  owneraof  a  draft  to  recover  the 

mone3r8  received  thereon  by  means  of  a  forged  indorsement,  that  tliey  placed 
the  letter  in  which  it  was  Inclosed  in  a  letter-box  in  their  office,  to  be  posted  in 
the  nsnal  way  to  the  indorsees  to  whom  it  was  addressed,  or  that  they  did  not 
send  a  separate  letter  advising  such  indorsees  that  they  had  sent  it,  and  by  rea- 
son thereof  one  of  their  clerks  was  enabled  to  purloin  it  and  obtain  the  money 
by  forging  the  names  of  the  indorsees.     Id. 

8.  Representations.  W.,  having  intrusted  P.,  his  solicitor,  with  a  sum  of 
£7,700  for  investment  on  mortgage  on  his  behalf,  was  informed  by  P.'s  clerk, 
in  conversation,  that  "P.  proposed  to  invest  the  money  on  mortgage  of  lease- 
hold property  at  Camden  Town  at  5  per  cent.,"  and  subsequently  received  a 
letter  from  P.  stating  that  **  the  money  was  put  on  5  per  cent,  mortgage  as 
arranged  by  my  clerk  with  you."  On  P.*s  death  it  was  found  that  no  mortgage 
existed  in  favor  of  W.,  but  that  P.  had  advanced  £100,000  to  a  firm  of  builders 
on  a  mortgage  of  their  leasehold  property  at  Camden  Town  : 

Held,  that  P.  and  those  claiming  under  him  were  bound  by  the  representation 
made  by  him,  and  were  estopped  from  denying  that  the  £7,700  formed  part  of 
the  £100.000  so  invested.  MiddUton  v.  Pollock.  Ex  parte  WetheraU  {Chhn. 
Div.X  XIX— 658. 

9.  Taking  license.  A  licensee  under  a  patent  cannot,  in  any  way,  question 
its  validity  daring  the  continuance  of  his  license.     But  he  may  show  that  what 
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he  has  done  (in  respect  of  which  patent  royalties  are  claimed  from  him)  does  not 
fall  within  the  limits  of  the  patent,  but  is  something  extraneous  to  it.  Clark  v. 
Adie  (App.  Cas.),  XX— 1. 

10. A  licensee  under  a  patent  is  in  a  situation  analogous  to  a  tenant, 

who,  during  the  tenancy,  cannot  dispute  the  title  of  the  lessor  to  any  of  the 
land  held  under  the  lease  ;  but  who  is,  nevertheless,  at  liberty  to  show  that  part 
of  the  land  he  actually  occupies  is  really  not  comprised  within  the  lease,  but 
belongs  to  himself  under  some  other  right.     Id. 

11.  Wrong  claim  of  title.  A  person  who  enters  into  possession  of  real 
estate  under  a  will  cannot  deny  that  the  testator  had  the  title  he  attempted  to 
devise ;  but  one  who  enters  under  an  invalid  devise  is  not  estopped  from  dis- 
puting the  validity  of  a  remainder  under  it.  Matt^  of  Stringer^a  BUate,  Shaw 
▼.  J&nsaFord  (Chan.  Div.),  XXII— «02. 

See  Former  Adjudication,  1,  sra 
EVICTION— 5^  Landlord,  etc.,  84,  86. 

EVIDENCE. 

I.  Judicial  notice  ;  frbbumftionb 1©2 

II.  Documentary 194 

III.  Best  evidence  ;  competency 195 

•JV.  Parol  evidence  ;  custom  ;  opinion 197 

V.  Burden  op  proop 199 

I.  Judicial  notice  ;  presumptions. 

1.  lK>cal  aot.  A  local  act  of  Parliament  must  be  judicially  noticed  and  must 
have  all  the  operation  of  a  public  statute.  Aitan  v.  Stephen  (App.  Cas.),  XVI 
—112. 

2.  Continued  title.  'Where  there  is  evidence  that  at  a  certain  time  land 
was  conveyed  to  a  particular  person,  there  is,  in  the  absence  of  anything  to  the 
contrary,  a  presumption  that  it  remains  the  property  of  such  person.  Chvem- 
are  of  Magdalen  Ho9pitaZ  v.  Knottn  (Chan.  Div.),  XXV— 601. 

3. Where  others  than  the  grantee  are  in  possession  of  the  granted  prem- 
ises, there  is  a  presumption  that  their  possession  is  a  rightful  one,  and  the  pro- 
duction of  a  counterpart  of  a  lease  given  by  such  grantee  raises  the  presumption 
that  the  lessee  entered  under  the  lease,  and  that  the  persons  in  possession  are 
so  rightfully  by  some  title  derived  from  such  lease.     Id. 

4.  Death.  A  policy  on  the  life  of  R.  Nutt  was  granted  in  1868.  An  action 
was  brought  upon  it  in  1874,  and  the  question  was  whether  Nutt  was  then 
alive  or  dead.  He  had  been  absent  from  his  former  home  for  more  than  seven 
years,  having  left  it  in  1867.  His  sister  and  brother-in-law,  who  lived  where 
he  had  formerly  lived,  gave  evidence  as  to  his  absence,  and  said  that  they  had 
not  heard  of  him  for  more  than  seven  years.  On  cross-examination,  they  said 
that  a  niece  of  his  had  said  that  when  she  was  in  Melbourne,  in  December, 
1872,  or  January,  1873,  she  saw  a  man  whom  she  believed  to  be  her  uncle  Nutt, 
but  he  was  lost  in  the  passing  crowd  before  she  was  able  to  get  to  speak  to  him. 
No  effort  appeared  to  have  been  made  to  find  him  at  Melbourne,  and  the  other 
relatives  believed  the  niece  to  have  been  mistaken.    The  jurymen  expressed  a 


EVIDENCE.  19a 

similar  opinion.  The  judge  directed  the  jarjmen  that  they  ''coald  not  say 
that  the  man  had  not  been  heard  of  daring  the  last  seven  years  when  one  of 
his  relatives  declared  that  she  had  seen  him  alive  and  well  within  the  last  three 
years ;  and  still  less  could  they  say  that  he  had  never  been  heard  of,  when  all 
the  members  of  the  family  stated  that  they  had  heard  what  she  had  stated," 
and  "  that  the  ground  for  the  presumption  of  death  from  a  man  having  been 
absent  for  seven  years  was  entirely  removed  by  the  direct  evidence  that  every 
relative  had  heard  that  he  was  alive."  And,  lastly,  his  Lordship  said  to  the 
jury,  "  Under  these  circumstances,  unless  you  are  prepared  to  find  that  he  was 
dead  in  April,  1876,  and  find  it  upon  evidence  which  tends  to  prove  exactly  the 
contrary,  and  in  the  absence  of  that  evidence  upon  which  alone  the  presump- 
tion should  be  raised  of  his  death,  your  verdict  ought  to  be  for  the  defendants." 
The  Coart  of  Appeal  had  considered  this  to  be  a  misdirection,  and  had  ordered 
a  venire  de  novo.  On  appeal  to  this  House,  the  Lords  were  equally  divided,  and 
80  the  decision  of  the  appeal  court  stood  afiftrmed.  PrudeTUiai  Aee,  Co.  v. 
Edmonds  (App.  Cas.),  XX — 59.     See  notes,  Id.,  87. 

6.  Impossibility  of  child  beaiing.  The  court  refused  to  treat  a  woman  as 
past  child  bearing  whose  age  was  fifty- four  and  six  months  and  had  never  had 
any  children,  but  had  only  been  married  three  years.  OroxUm  v.  Map  (Chan. 
DIv.).  XXVI— 195. 

6.  Knowledge.  There  is  no  presumption  of  law  that  a  director  knows  the 
contents  of  the  books  of  the  company.  HdUmarltfs  Case.  Matter  of  Wineham 
ShipMlding,  Bailer  and  8aU  Go.  (Chan.  Div.),  XXTI— 148. 

7. The  presumption  that  a  solicitor  has  communicated  to  his  client  facts 

which  he  ought  to  have  made  known  cannot  be  rebutted  by  proof  that  it  was 
the  solicitor's  interest  to  conceal  the  facts.  Bradtey  v.  Biehes  (Chan.  Div.), 
XXVI— 25. 

8.  Tjioonsed  place.  Proof  that  the  building  in  which  a  marriage  was  sol- 
emnised by  a  clergyman  had  been  several  times  used  for  divine  service  while 
the  parish  church  was  undergoing  repair,  held  to  raise  a  presumption  that  it  had 
been  licensed,  so  as  to  make  such  marriage  valid.  Begina  v.  OreeaujeU  (Q.  B. 
Div.),  XVII— 106. 

9.  Marriage.  Proof  of  a  true  and  undivided  habit  and  repute  of  marriage 
raises  a  presumption  thereof  by  the  law  of  Scotland.  De  Thoren  v.  Attorney- 
Oeneral  (App.  Gas.),  XVII— 73. 

10. Proof  of  continuous  cohabitation  as  husband  and  wife,  after  a  mar- 
riage ceremony,  which  was  invalid  by  reason  of  an  unknown  impediment,  after- 
ward removed,  is  sufficient  to  sustain  a  presnm]^on  of  matrimonial  consent 
after  the  removal  thereof.    Id. 

11.  PaAemity.  Where,  after  open  courtship  and  constant  intercourse,  a 
man  and  woman  (she  being  ultimately  in  an  advanced  state  of  pregnancy),  hurry 
on  their  marriage  to  prevent,  or  to  mitigate,  scandal ;  and  where  in  less  than 
seven  weeks  after  the  marriage  she  gives  birth  to  a  child  ;  the  presumption  of 
the  husband's  paternity  to  that  child  is  next  to  insuperable. 

Per  Thb  Lord  Chancbllob  :  The  presumption  is  not  a  preeumptio  juris  et 
dejure,  but  a  presumption  of  fact.    Gardner  v.  Gardner  (App.  Gas.),  XX— 2125. 
Vol.  II.  IZ 
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12. Held,  by  the  House,  that  the  onus  of  establishing  the  hosband^s 

denial  of  paternity  lay  on  himself,  and  that  he  had  wholly  failed  to  discharge 
that  ontu.    Id. 

13.  Payment.  Payment  of  interest  to  a  cestui  que  trust  raises  a  presumption 
that  a  fund  equal  to  a  legacy  is  set  apart  as  his.  Wilson  v.  Rhodes  (Chan.  Div.), 
XXV— 676. 

14.  SnrviTorship.  Where  husband  and  wife  sailed  in  the  same  ship  and 
neither  the  ship  nor  any  of  its  passengers  or  crew  were  ever  heard  of  afterward, 
—  Held  that  there  was  no  presumption  of  survivorship,  upon  which  to  base  the 
distribution  of  the  property  embraced  in  their  marriage  settlement.  WoUaston 
V.  Berkeley  (Chan.  Div.),  XVI--728. 

II.   DOCUMENTABT. 

16.  Bill  of  lading.  A  bill  of  lading  stating  that  certain  goods  were  "  ship- 
ped in  good  order  and  condition,"  is  prima  facie  evidence  that  externally  and 
so  f f^  as  they  met  the  eye,  they  were  in  such  condition  when  shipped.  The 
Peter  Der  Orosse  (Prob.  Div.),  XVIII— 452. 

16.  OoimteKpart  of  lease.  Where  plaintiff,  in  1876,  produced  the  counter- 
part of  a  lease  granted  by  it  in  1768,  held,  that  the  counterpart  produced  by 
plaintiff  was  evidence  against  the  defendant  of  the  execution  of  the  lease  ;  that 
plaintiff  was  owner  of  the  freehold  of  the  land  ;  and,  in  the  absence  of  proof 
that  defendant  claimed  under  any  other  title,  there  was  a  presumption  that  his 
title  was  derived  under  the  lease.  Governors  of  Magdalen  Hospital  ▼.  Knotts 
(Chan.  Div.),  XXV— 601 ;  reversing  S.  C,  XXII— 14. 

17.  Sntries  by  deceased  person.  Where  an  entry  in  the  handwriting  of  a 
deceased  person  is  prima  facie  against  his  interest,  it  is  admissible  as  evi- 
dence for  all  purposes,  irrespective  of  its  effect  or  value  when  received. 
Taylor  V.  Witham,  and  Witham  v.  Taylor  (ChtJi.  Div.),  XVIII— 710.  See 
notes.  Id.,  715. 

18. The   following  entry  in  the  handwriting  of  a  deceased  person. 

"J.  W.  paid  me  three  months'  interest,"  which  was  followed  by  other  entries 
pointing  to  a  loan  to  J.  W. : 

Held,  to  be  admissible  as  evidence,  whether  or  not  the  effect  of  it  when 
admitted  would  be  to  establish  the  existence  of  a  debt  due  to  the  testator.     Id. 

19.  Xi«ttan.  In  a  case  involving  the  question  whether  in  the  purchase  of 
an  equity  of  redemption  by  a  mortgagee  there  was  an  intention  to  keep  his 
mortgage  alive,  the  correspondence  of  the  solicitors  of  the  parties  is  admissible 
in  evidence  upon  that  question.    Adams  v.  AngeU  (Chan.  Div.),  XXII — 869. 

20. In  an  action  for  winding-up  a  partnership  and  an  accounting,  held, 

that  the  defendants  were  entitled  to  put  in  evidence  letters  written  by  the  plain- 
tiff to  a  person  not  a  party  to  the  action,  and  contidning  admissions  by  the 
plaintiff  material  to  the  questions  in  issue  ;  but  that  the  plaintiff  must  have,  if 
he  desired  it,  an  opportunity  of  explaining  the  letters.  Stewart  v.  Gladstone 
(Chan.  Div.),  XXVII— 161. 

21.  Recitals.  Recitals  in  documents  relating  to  the  title  of  land  are  no  evi- 
dence of  what  is  there  recited,  though  actual  possession  in  conformity  there- 
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with,  would  coD8titute  a  prima  fade  title.  BiiHow  v.  Cormican  (App.  Cas.), 
XXIV— 481. 

22.  Specifications  for  patent.  Where  in  an  action  to  recover  royalties  for 
things  done  under  a  patent,  the  question  arises  whether  they  were  within  the 
patent.  Semblej  that  evidence  of  the  existence  of  foreign  specifications  of  an 
earlier  date,  preserved  in  and  obtained  from  the  Patent  Office,  might  be  admissi- 
ble, on  that  question,  but  not  for  the  purpose  of  construing  such  patent  so  as 
not  to  include  the  matters  in  such  prior  specifications.  Clark  v.  Adie  (App. 
Cas.),  XX— 1. 

III.  Best  evidknce  ;   competency. 

23.  Contents  of  lost  wiU.  The  contents  of  a  lost  will,  like  those  of  any 
other  lost  instrument,  may  be  proved  by  secondary  evidence,  such  as  the  decla- 
rations of  the  testator,  either  before  or  after  the  execution  of  the  will,  or  the 
testimony  of  a  single  unimpeached  witness,  although  he  may  be  interested. 
8ugden  v.  Lard  8t.  Leonards  (Prob.  Div.),  XVII— 453.     See  notes,  Id.,  543. 

24.  Oorroboration.  Upon  the  hearing  of  a  complaint  in  bastardy,  the  state- 
ment of  the  mother  as  to  the  paternity  of  the  child  may  be  sufficiently  corrobo- 
rated by  the  evidence  of  acts  of  familiarity  between  her  and  the  defendant, 
although  these  acts  have  taken  place  at  a  time  before  the  child  could  have  been 
begotten  ;  for  evidence  of  this  kind  is  a  corroboration  of  the  mother  ''  in  some 
material  particular "  within  the  meaning  of  the  Bastardy  Laws  Amendment 
Act,  1872,  s.  4.     C(^  V.  Manning  (Q.  B.  Div.),  XXI— 284.     See  notes,  Id.,  288. 

26.  In  an  action  for  breach  of  promise  of  marriage,  the  plaintiff  having 

sworn  that  the  defendant  had  seduced  her  and  had  repeatedly  promised  to 
marry  her,  her  sister  gave  evidence  that,  at  an  interview  she  had  with  the 
defendant  when  she  discovered  her  sister's  condition,  she  upbraided  him  for 
the  ruin  and  disgrace  he  had  brought  upon  the  plaintiff,  when  he  said  "  he 
would  marry  her  and  give  her  anything,  but  1  must  not  expose  him."  The 
sister  further  stated  that,  after  the  plaintiff's  confinement,  she  overheard  a  con- 
versation k>etween  the  plaintiff  and  the  defendant  in  the  course  of  which  the 
plaintiff  said  to  the  defendant,  *'Tou  always  promised  to  marry  me,  and  you 
don't  keep  your  word,"  when  the  defendant  said  he  would  give  her  some  money 
to  go  away : 

Held,  that  this  was  "  material  evidence  in  support  of  the  promise,"  to  satisfy 
the  requirement  of  82  <&  88  Vict.  c.  68,  a.  2.  Bessela  v.  Stems  (C.  P.  Div.), 
XXI— 289.     See  notes.  Id.,  296. 

26.  Other  irimtlar  frauds.  In  an  action  against  a  company  to  recover  a  sum 
of  money  obtained  by  them  from  the  plaintiff,  through  a  fraud  of  the  defend- 
ants' agent  committed  with  their  knowledge  and  for  their  benefit,  evidence  of 
trfmilar  frauds  committed  on  persons  other  than  the  plaintiff,  by  the  same  agent, 
in  the  same  manner,  with  the  knowledge,  and  for  the  benefit,  of  the  defend- 
ants is  admissible  on  behalf  of  the  plaintiff.  Blake  v.  Album  L.  Assu.  Co. 
(Com.  PI.  Div.),  XXX— 417. 

27.  Oorporate  ezistenoe.  To  prove  the  existence  of  a  company  it  is  suffi- 
cient to  prove  that  it  had  carried  on  business  as  such.  Begina  y.  JJangton 
(Q.  B.  Div.),  XX-B55. 
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28.  Heirship.  At  the  trial  of  an  action  for  the  recovery  of  land,  in  1876,  it 
was  proved  by  the  plaintiff  that  J.  F.  W.  died  seised  in  fee,  without  iasne,  and 
intestate,  in  1868;  that  all  the  descendants  of  his  paternal  grandfather,  J.  W., 
were  dead,  and  that  the  plaintiff  was  the  heir-at-law  of  the  paternal  grand- 
mother. On  the  death  of  the  intestate  in  1868  advertisements  were  published 
in  the  London  and  provincial  newspapers,  for  the  heir-at-law  of  J.  F.  W., 
describing  his  father  and  grandfather  and  the  property.  Several  persons  came 
forward,  and,  besides  the  plaintiff,  no  one  was  able  to  establish  any  relationship 
except  the  defendants,  who  were  co-heiresses  of  the  mother  of  J.  F.  W. ,  and  to 
to  whom  the  tenants  of  the  property  had  attorned.  Deeds,  wills,  and  documents 
were  put  in  evidence,  in  which  no  mention  was  made  of  any  person  who  would 
have  been  of  nearer  kin  than  the  plaintiff,  beyond  those  whose  deaths  were 
proved.  The  defendants  proved  that  the  paternal  great-grandfather  had,  besides 
J.  W.,  another  son,  N.  W.,  bom  in  1717,  and  also  a  sister,  a  Mrs.  M.,  both  of 
whom  were  alive  in  1756,  and  that  the  paternal  great-grandmother's  maiden 
name  was  S.  6.  But  no  further  evidence  as  to  N.  W.,  Mrs.  M.,  or  the  B.  fam- 
ily was  given : 

Held,  that  there  was  evidence  on  which  the  jury  might  properly  find  for  the 
plaintiff.     Oreaves  v.  Gre&ntoood  (Ezch.  Div.),  XX — 547. 

29.  Dlegltimacy.  H.  Y.,  who  made  his  will,  and  died  in  March,  1875,  gave 
the  residue  of  his  personal  estate  after  the  death  of  his  daughter  A.  (described 
as  the  wife  of  W.  A.)  in  trust  for  all  or  any  of  her  children  who  should  attain 
twenty-one  or  marry.  The  daughter  died  in  April,  1876,  without  having  made 
any  appointment.  On  petition  by  one  child,  who  claimed  to  be  the  only  legiti- 
mate child  of  the  daughter,  the  evidence  of  A.'s  husband  showing  that  three 
children  of  A.  bom  during  the  marriage  and  after  the  petitioner  were  illegiti- 
mate was  admitted ;  and  it  was  held  that  the  petitioner  only  was  interested  in 
the  fond.  Yea/rvmd^B  Trtuts,  Matter  of  (Chan.  Div.),  XXII— 288.  See  notes, 
Id.,  286. 

30.  T,iTnifting  patent.  A  licensee  of  a  patented  invention  was  ordered  to 
account  for  all  instruments  made  by  him  pursuant  to  the  patent.  He  alleged 
that  the  instruments  which  he  had  made  were  not  covered  by  the  patent  accord- 
ing to  its  true  construction,  and  in  support  of  his  contention  tendered  in  evi- 
dence a  prior  American  specification  (a  copy  of  which  was  in  the  library  of 
the  Commissioners  of  Patents,  but  was  not  proved  to  have  been  known  to  the 
patentee)  for  the  purpose  of  showing  that  a  construction  large  enough  to  cover 
the  instruments  made  by  the  licensee  would  make  the  patent  bad  for  want  of 
novelty,  and  therefore  ought  not  to  be  adopted  by  the  court : 

Held,  that  the  evidence  was  inadmissible.  Adie  v.  Clark  (Chan.  Div.),  XVII 
—805. 

31.  Lost  wilL  Declarations  of  a  deceased  person,  who  has  been  in  posses- 
sion of  property  claiming  a  limited  interest  therein  under  a  particular  will,  are 
admissible  to  prove  the  fact  that  such  will  had  a  legal  existence,  and  also  that 
certain  persons  were  named  executors  therein.  And  where  a  copy  of  such  wUl, 
the  original  not  being  forthcoming,  is  found  in  the  possession  or  amongst  the 
papers  of  the  legal  adviser  of  one  of  such  executors,  it  is  evidence  of  the  con- 
tents of  such  will,  and  may  be  admitted  as  such.  Sy  v.  Sly  (Prob.  Div.),  XX 
—614.    See  notes,  Id.,  616. 
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32.  On  ol:^eotion  to  title.  Tbe  purchaser  of  a  fann,  consisting  in  part  of 
400  acres  of  heath  land,  took  the  objection  that  a  title  was  not  shown  to  the 
soil  of  the  heath  land,  bat  only  to  rights  of  pasturage  over  it.  The  vendors  took 
oat  a  sammons  under  the  Vendor  and  Purchaser  Act,  1874,  asking  that  it  might 
be  declared  that  the  purchaser's  objections  and  requisitions  were  sufficiently 
answered.  Affidavits  were  filed  on  both  sides,  and  the  deponents  were  cross- 
examined.  The  Master  of  the  Rolls  rejected  the  affidavits  and  cross-examina- 
tion, on  the  ground  that  evidence  by  affidavit  upon  requisitions  as  to  title  under 
the  act  ought  not  to  be  given  unless  required  by  the  judge  : 

Rdd,  by  the  Court  of  Appeal,  that  the  evidence  ought  to  have  been  admitted, 
for  that,  on  a  proceeding  under  the  Vendor  and  Purchaser  Act,  1874,  the  parties 
are  in  the  same  position  as  they  would  have  been  under  a  reference  as  to  title 
in  a  suit  for  specific  performance.  Matter  of  Burroughs  (Chan.  Div.),  XXII 
—344. 

33.  Title  to  lake  fishery.  A  genisral  grant  by  the  Crown  of  a  several  fish- 
ery in  a  non-tidal  lake  is  not,  of  itself,  sufficient  to  establish  the  title  thereto, 
and  can  have  no  effect  where  there  is  no  evidence  of  acts  of  possession  by  the 
grantee  at  the  particular  part  of  the  lake  as  to  which  the  dispute  arises.  Bris- 
tow  V.  Ccrmican  (App.  Cas.),  XXIV— 481. 

34. In  the  absence  of  direct  evidence  of  title  in  the  Crown,  evidence 

of  leasee  made  by  it,  and  of  the   payment  of   rent   under  such  leases,  is 
admissible.    Id. 

rv.   Parol  bvidencb  ;  custom  ;  opinion. 

35.  To  construe  wilL     Parol  evidence  of   surrounding  circumstances  is 
admissible  to  show  that  illegitimate  daughters,  recognized  and  treated  by  the 
testator  as  his  children,  were  the  persons  intended  by  a  bequest  to  "  my  daugh-  j 
ters,"  where  he  had  no  legitimate  children.    Laker  v.  Hordem  (Chan.  Div.), 
XVI— 672. 

36.  To  oorreot  desozlption.  By  an  instrument  under  seal  dated  the  2d  of 
November,  a  customer  gave  to  his  bankers  a  charge  on  the  premises  mentioned 
in  the  schedule  as  a  security  for  all  moneys  then  due  or  thereafter  to  become  due 
from  him  to  them,  subject  to  a  prior  mortgage  of  the  3d  of  October  to  a  build- 
ing society,  and  he  covenanted  to  execute  a  legal  mortgage  when  required. 
The  schedule  described  the  property  as  '*  three  leasehold  houses  in  Coity  held 
fay  the  mortgagor  under  a  lease  of  the  25th  of  September."  The  lease  of  the 
25th  of  September  in  fact  comprised  only  one  house.  There  was  evidence  that 
on  the  2d  of  November  the  bankers  agreed  to  make  further  advances  to  the 
customer,  upon  his  giving  them  satisfactory  security;  that  he  then  offered  to 
give  them  a  charge  upon  three  leasehold  houses,  which  he  pointed  out  to  the 
manager ;  that  the  manager  agreed  to  accept  those  three  houses  as  security; 
and  that  the  deed  of  charge  was  then  drawn  up  at  the  bank,  the  description  in 
the  schedule  being  inserted  from  the  customer'f  instructions.  One  only  of  the 
three  houses  thus  pointed  out  was  comprised  in  the  lease  of  the  25th  September, 
and  the  two  others  were  comprised  in  a  lease  of  the  81st  of  December,  which,  as 
well  as  the  lease  of  the  25th  of  September,  was  subject  to  a  prior  mortgage  to 
the  building  society  : 

Held,  that  this  evidence  was  admissible,  and  that  the  bankers  were  entitled  to 
ft  charge  on  the  two  houses  comprised  in  the  lease  of  the  81st  of  Uecem- 
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ber.    Matter  of  Boulter.     Ex  parte  National  Provincial  Bank  (Chan.  I>iv.)> 
XIX— 786. 

37.  Foreign  law.  The  evidence  of  a  person  whose  only  knowledge  of  the 
laws  of  a  foreign  coantry  is  derived  from  having  studied  them  cannot  be 
received  in  proof  of  the  operation  or  effect  of  such  laws.  Goodi  of  Banelli  (Prob. 
Div.),  XVI— 590. 

38.  To  rebut  presumption.  Parol  evidence  of  the  intention  of  the  parties 
is  admissible  to  rebut  the  presumption  against  double  portions,  and  there  is  no 
difference  in  this  respect  between  the  cases  of  a  deed  and  a  will.  Tussand  v. 
Tussand  (Chan.  Div.),  XXVI— 176. 

39.  Oustom.  As  evidence  of  an  alleged  custom  authorizing  the  lord  of  a 
manor,  with  the  consent  of  the  homage,  to  grant  portions  of  the  waste  as  copy- 
hold, two  admittances  in  pursuance  of  such  grants,  made  respectively  in  1848 
and  1857,  were  produced  : 

Seldf  that,  in  the  absence  of  any  contra4ictory  evidence,  the  custom  was  suffi- 
ciently proved.    Attorney-General  v.  TonUine  (Chan.  Div.),  XXII — 449. 

40. The  court  rolls  of  the  manor  of  C.  contained  twelve  entries  relating 

to  grants  by  the  lord  of  parcels  of  the  waste  ;  the  entries  commenced  in  1664 
and  ended  in  1858  (with  a  break  of  many  years),  and  in  ten  of  them  it  was 
stated  that  the  homage  consented  to  the  grant ;  the  land  included  in  the  whole 
of  these  grants  amounted  to  rather  more  than  51  acres,  the  extent  of  the  waste 
being  about  4,500  acres.     The  homage  was  composed  wholly  of  copyholders  : 

Held,  that  the  entries  afforded  evidence  of  a  custom  within  the  manor  to 
grant  parcels  of  the  waste  with  the  consent  of  a  homage  of  copyholders,  and 
that  the  custom  was  valid  as  against  the  freeholders  having  rights  of  common 
over  the  waste.    LaaceOes  v.  OneUno  (Q.  B.  Div.),  XXI— 207. 

41.  Where  a  charterparty  for  a  cargo  of  timber  from  Riga  to  the  Canada 

Dock  in  Liverpool  allowed  five  days  for  unloading,  —  Held,  that  it  was  compe- 
tent to  show  that  there  was  a  custom  In  Liverpool  that,  in  the  case  of  timber 
ships,  the  lay  days  commenced  only  from  the  mooring  of  the  vessel  at  the  quay 
where  alone  she  could  be  allowed  to  discharge.  Norden  Steamship  Go,  v. 
Dempsey  (Com.  PI.  Div.),  XVIII— 253. 

42. Evidence  of  a  custom  of  merchants,  on  remitting  large  drafts  from 

America  to  £2ngland,  to  send  a  separate  letter  of  advice  by  the  same  or  a  subse- 
quent vessel,  is  not  admissible  in  an  action  by  the  senders  of  such  a  draft  to 
recover  moneys  obtained  on  it  by  means  of  a  forged  indorsement,  to  show  negli- 
gence on  their  part,  as  such  want  of  precaution  would  be  no  defence  to  the 
action.  AmM  v.  Cheque  Bank,  and  Same  v.  CUy  Bank  (Com.  PI.  Div.),  XVIII 
—204. 

43  In  an  action  founded  upon  the  breach  of  a  restrictive  covenant  in  a 

lease,  counterparts  of  leases  of  other  portions  of  the  same  estate  to  other  tenants, 
are  not  admissible  in  evidence  to  show  that,  by  the  custom  of  the  estate,  the 
words  used  in  that  covenant  had  acquired  a  particular  meaning.  Bvane  v.  Davie 
(Chan.  Div.)  XXVII— 252. 

44.  Belief  in  truth.  In  an  action  against  a  vendor  for  misrepresentation  on 
the  sale  of  goods,  if  it  is  shown  that  a  material  representation  has  been  raad^ 
by  the  vendor  to  induce  the  purchaser  to  buy,  and  that  such  representation  is 
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not  true  in  fact,  and  it  is  proved  tliat  it  was  untrue  to  the  vendor's  knowledge, 
he  cannot  be  asked  in  chief  whether  he  believed  the  representation  to  be  true. 
Hine  v.  Campum  (Chan.  Div.),  XXIII— 629.     See  notes,  Id.,  630. 

V.     BUKDEN  OP  PROOF. 

46.  Agreement  acted  upon.  The  onus  of  showing  that  both  parties  had 
acted  on  the  terms  of  an  agreement  which  had  not  been,  in  due  form,  executed 
bj  either,  lies  upon  the  party  who  rests  liis  case  on  that  circumstance.  Brogden 
V.  Metropolitan  Railway  Go.  (App.  Cas.),  XX — 171.     See  notes,  Id.,  199. 

46.  Oontributory  negligence.  Where  a  ship  is  under  the  compulsory 
charge  of  a  licensed  pilot  the  owners  are  not  responsible  for  damage  occasioned 
by  his  fault  or  incapacity  ;  although  they  must  meet  and  rebut  any  relevant 
allegation  of  negligence  on  their  own  part.  Giyds  Navigation  Co,  v.  Ba/rday 
(App.  Cas.),  XVIII— TO.     See  note,  Id.,  82. 

47. Per  LoBD  Chelmsford  :    Under  the  Merchant  Shipping  Act,  1854, 

where  shipowners  have  proved  fault  on  the  part  of  the  pilot  sufficient  to  cause, 
and  in  fact  causing  the  calamity,  they  must  be  held  to  have  satisfied  the  condi- 
tion on  which  their  exemption  from  liability  depends  ;  and  they  are  not  to  be 
called  upon  to  adduce  proof  of  a  negative  character  to  exclude  the  mere  possi- 
bility of  contributory  fault.  But  if,  in  course  of  the  evidence,  certain  acts  or 
omissions  on  the  part  of  the  crew  come  out,  it  will  then  be  incumbent  on  the 
owners  to  show  satisfactorily  that  those  acts  or  omissions  in  no  degree  con- 
tributed to  the  damage.    Id. 

48. Per  Lord  Sblbornb  :    When  it  is  proved  that  a  qualified  pilot  was 

acting  in  charge  of  the  ship,  that  that  charge  was  compulsory,  and  that  it  was 
the  pilot's  fault  or  incapacity  which  occasioned  the  damage  ;  the  burden  of 
proving  the  defenders'  contribution  to  the  loss  is  cast  on  the  pursuers.  The 
defenders  are  not  obliged  to  exonerate  themselves  by  indefinite  negation.  They 
are,  however,  bound  to  rebut  evidence  actually  brought  against  them  of  con- 
tributory negligence.     Id. 

49.  Damage  where  occurred.  The  master  of  a  Russian  Ship  received  on 
board  his  vessel  at  St.  Petersburgh  certain  goods  under  bills  of  lading  in  the 
ordinary  form  :  *'  Shipped  in  good  order  and  condition,  &c.,  to  be  delivered  in 
the  like  good  order  and  condition  at  the  port  of  London."  Certain  excepted 
perils  were  enumerated  in  the  bills  of  lading,  and  in  the  margin  thereof  were 
the  words,  **  Weight,  contents,  and  value  unknown."  The  ship  arrived  at 
London,  and  the  goods  were  delivered  to  the  consignees,  but  a  great  number  of 
them  were  found  to  be  in  a  damaged  state.  At  the  hearing  of  a  cause  under  the 
6th  section  of  the  Admiralty  Court  Act,  1861,  instituted  on  behalf  of  the  con- 
signees against  the  ship,  it  was  proved  that  the  damaged  goods  were,  when 
taken  out  of  the  ship,  in  an  unmerchantable  state,  and  damaged  both  externally 
and  internally,  and  that  the  damage  was  recent,  and  not  traceable  to  any 
inherent  vice  in  the  goods  : 

Held,  that,  in  the  absence  of  any  satisfactory  proof  on  the  part  of  the  ship- 
owners that  the  goods  were  in  bad  condition  when  shipped,  it  was  not  incumbent 
on  the  plaintiffs,  in  order  to  establish  their  case,  to  prove  where  or  how  the 
goods  became  damaged.     Tf^  Peter  Der  Qrosee  (Prob.  Div.),  XVIII— 462. 

60.  HM.  that  the  bills  of  lading  afforded  evidence  that  externally,  and 
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BO  far  as  met  the  eye,  the  goods  had  been  shipped  in  good  order  and  condi- 
tion.    Id. 

61.  Inevitable  accident.  The  onus  of  proving  that  a  collision  was  caused 
by  inevitable  accident  is  upon  him  who  sets  that  up  as  a  defence.  The  Kepler 
(Adm.  Ct.),  XX— 678. 

62.  Infringement  of  right  of  common.  In  an  action  to  restrain  the  removal, 
bj  the  lord  of  the  manor,  of  loam  from  lands  in  which  the  plaintiff  claims  a 
right  of  common,  the  burden  of  proof  is  upon  the  plaintiff  to  show  a  removal  to 
such  an  extent  as  to  interfere  with  the  right  of  common.  Hall  v.  Byron  (Chan. 
Div.),  XX— 826. 

63.  Malice.  In  an  action  for  libel,  where  it  appears  that  the  occasion  of  the 
publication  was  privileged,  the  only  question  for  the  jury  to  consider  is  whether 
the  defendant  acted  from  a  sense  of  duty,  or  was  actuated  by  some  improper 
motive,  and  the  onus  is  upon  the  plaintiff  to  prove  that  he  was  influenced  by 
some  improper  motive,  that  is,  that  he  acted  maliciously.  Clark  v.  Molynena^ 
(Q.  B.  Div.),  XXVIII— 217. 

64.  Non-paternity.  In  an  action  involving  the  question  of  the  paternity  of 
a  child,  wherein  the  facts  raise  a  strong  presumption  that  the  person  charged 
as  such  is  the  father,  the  burden  of  disproving  that  fact  is  upon  him.  Gardner 
V.  Gardner  (App.  Cas.),  XX— 225. 

66.  Notice.  If  shares  are  taken  in  the  course  of  business  for  valuable  con- 
sideration, on  the  person  who  asserts  that  he  who  took  the  shares  had  notice 
that  they  were  not  actually  paid  up  lies  the  burden  of  proof  of  that  notice. 
Burkinshaw  v.  MMs  (App.  Cas.),  XXIV— 602. 

See  CoMHiBSiON,  1,  etc.;  Domichjb,  8. 

EXCAVATION  —  See  Eabbmbnt,  12-17 ;  Mmss,  7-18. 

EXCISE. 

1.  Iiicenae  to  new  tenant.  The  power  of  granting  a  license  at  i^>ecial  ses- 
sions, under  9  Geo.  4,  c.  61,  s.  14,  to  a  new  tenant,  where  a  person  duly  licensed 
under  that  act  gives  up  possession  of  the  house  during  the  continuance  of  his 
license,  extends  only  to  the  period  for  which  the  former  tenant's  license'^would 
have  lasted.    Matter  of  Todd  (Q.  B.  Div.),  XXVIII— 848. 

2.  F.,  duly  licensed  under  9  Geo.  4,  c  61,  on  the  8d  of  August,  1877, 

gave  up  possession  of  the  licensed  premises,  and  B.  became  tenant.  The  license 
expired  on  the  10th  of  October  following.  At  the  general  annual  licensing 
meeting,  held  on  the  28th  of  August,  1877,  B.  applied  for  a  transfer  of  the 
license  to  him,  but  the  jastices  refused  the  application  on  the  ground  of  his 
previous  misconduct.  On  the  28th  of  September  B.  gave  up  his  tenancy,  and 
was  succeeded  by  G.,  who  on  the  29th  of  November  also  gave  up  the  tenancy, 
and  was  succeeded  by  T.  After  giving  the  proper  notices,  T.  applied  at  a 
special  sessions,  under  s.  14  of  9  Geo.  4,  c.  61,  for  a  license  in  respect  of  the 
premises.  The  justices  declined  to  entertain  the  application,  on  the  ground 
that  they  had  no  jurisdiction  : 

Held,  that,  inasmuch  as  the  application  was  made  after  the  expiration  of  the 
period  for  which  the  previous  license  remained  in  force,  the  decision  of  the 
justices  was  right.     Id. 
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3. SembiUt  that  the  power  to  grant  a  license  under  8. 14  is  not  confined  to 

the  case  of  the  tenant  immediately  succeeding  the  outgoing  holder  of  the 
license.     Id. 

4.  Refnaal  of  lioenae.  By  the  provisions  of  the  statutes  relating  to  licens- 
ing, certain  licenses  for  the  sale  of  intoxicating  drinks  not  to  be  consumed  on 
the  premises  are  not  to  be  refused,  except  on  one  or  more  of  four  grounds  speci- 
fied. Justices  on  refusing  to  grant  such  a  license  did  not  state  any  ground  for 
such  refusal.  They  were  not,  however,  asked  to  state  their  ground  for  such 
refusal ;  and  on  an  application  for  a  mandamus  against  them  to  hear  and  deter- 
mine the  application  for  the  license,  the  chairman  of  the  justices  made  an  affi- 
davit that  they  had  in  fact  acted  on  one  of  the  grounds  on  which  they  were 
empowered  to  refuse  the  license  : 

EM,  that  the  justices  were  bound  to  state  their  grounds  at  the  time  of  refus- 
ing the  application,  and  the  mandamus  therefore  went.  Ex  parte  8mUh  (Q.  B. 
Div.).  XXVIU— 829. 

6.  Penalty  for  dnmkomiess.  The  term  "licensed  premises,"  as  used  in 
the  Licensing  Act,  1873,  s.  12,  means  licensed  premises  while  they  are  open  to 
the  public  for  the  purposes  of  the  license  ;  consequently  a  licensed  person  who 
is  found  drunk  on  licensed  premises  in  his  own  occupation,  after  licensed  hours 
and  when  the  premises  are  closed  to  the  public,  is  not  liable  to  a  penalty  under 
8. 13.    Lest&r  v.  Torrens  (Q.  B.  Div.),  XXI— 183. 

6.  Being  on  premises  in  prohibited  hours.  P.  gave  a  dinner  to  some 
friends  at  a  licensed  house  kept  by  L.  On  the  breaking  up  of  P.'s  party,  L. 
invited  nine  of  P.'s  guests,  including  the  appellant,  to  remain  after  the  hour  for 
dosing,  to  partake  of  two  bottles  of  claret  at  his  (L.'s)  expense.  Upon  an  infor- 
mation chaiging  these  nine  persons  with  being  found  on  the  premises  during 
prohibited  hours,  the  justices,  though  satisfied  of  the  bona  fides  of  the  transac- 
tion, convicted  them  under  s.  25  of  the  Licensing  Act,  1873,  on  the  ground  that 
the  landlord,  on  the  arrival  of  the  hour  for  closing,  could  not  convert  them  into 
'*  private  friends,"  for  the  purpose  of  their  consuming  the  wine  so  supplied  to 
ihem  by  him : 

Beld,  that  the  conviction  was  right.  CorM  v.  ffaigh  (Com.  PI.  Div.),  XXX 
—701. 

7.  Keeping  open  after  hours.  The  occupier  of  a  draper's  and  grocer's 
shop,  who  is  licensed  to  sell  in  the  same  shop  wines  and  spirits  not  to  be  con- 
sumed on  the  premises,  cannot  be  convicted  under  the  Licensing  Act,  1874  (37 
ft  88  Vict,  a  49),  ss.  3,  9,  for  keeping  open  premises  for  the  sale  of  intoxicating 
liquors  after  prohibited  hours,  upon  mere  proof  that  the  shop  is  kept  open  after 
the  prohibited  hours,  without  any  sale  or  exposure  for  sale  of  intoxicating 
liquor.     TasseU  v.  Ownden  (Q.  B.  Div.),  XXI— 175. 

8. The  appellant  was  charged  under  37  &  38  Vict.  c.  49,  ss.  3,  9,  with 

keeping  open  premises  (elsewhere  than  in  the  metropolitan  district),  for  the  sale 
of  ihtoxicating  liquors  by  retail  after  ten  o'clock  in  the  evening.  It  appeared 
that  he  occupied  a  shop  where  he  sold  drapery,  grocery,  and  wines  and  spirits 
not  to  be  consumed  on  the  premises.  One  evening,  after  ten  o'clock,  his  shop 
was  found  open.  There  was  no  proof  of  any  sale  or  exposure  for  sale  of  intoxi- 
cating liquors  after  ten  o'clock,  nor  that  liquors  were  then  kept  in  any  other 
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place  in  the  shop  except  in  a  large  wooden  case  closed  with  shatters  and  a  lock, 
which  was  standing  in  the  shop  with  a  printed  notice  on  it,  informing  customers 
that  wines  and  spirits  could  not  he  supplied  after  ten  o'clock  in  the  evening  : 

ffeld,  that  he  was  not  liable,  for  it  must  be  taken  that  the  premises,  as 
regarded  the  sale  of  intoxicating  liquors,  were  bona  fide  closed  at  ten 
o'clock.     Id. 

9.  Retailing  without  license.  The  appellants  were  convicted  under  6  Geo. 
4,  c.  81,  s.  2,  for  retailing  spirits  in  Cheltenham  without  a  retailer's  excise 
license.  They  carried  on  business  as  wine  and  spirit  merchants  in  Worcester, 
and  held  all  the  necessary  licenses  for  dealing  in  and  retailing  spirits  there. 
They  did  not  hold  a  license  to  retail  spirits  at  Cheltenham ;  but  they  caused 
premises  at  Cheltenham  to  be  let  to  D.,  one  of  their  travellers,  for  their  own 
use,  took  out  a  license  for  the  purpose  of  carrying  on  there  the  business  of 
dealers  in  beer,  and  put  up  a  board  inscribed  with  their  names  as  "  Distillers, 
Wine  Merchants,  and  Brewers,  Worcester."  D.  took  orders  for  spirits  at  these 
premises  and  transmitted  them  to  Worcester,  where  the  appeUants  executed 
them  by  sending  spirits  from  Worcester  : 

Beld,  that  the  conviction  must  be  affirmed,  for  the  appellants  must  be  taken 
to  carry  on  business  at  Cheltenham  as  retailers  of  spirits,  although  the  spirits 
they  sold  were  kept  in  and  delivered  from  a  store  in  another  town.  SkUUsrd  v. 
Marks  (Q.  B.  Div.),  XXVIII— 849. 

10.  8old  to  be  drunk  on  premises.  The  defendant,  a  person  licensed  to  sell 
beer  not  to  be  drunk  on  the  premises,  sold  beer  to  Y.,  who  brought  a  jug  for  it 
and  carried  it  across  the  highway  to  the  cottage  of  one  S.,  about  fourteen  yards 
from  the  defendant's  premises,  and  handed  the  jug  to  S.,  who  was  standing  in 
his  own  garden.  S.,  having  drunk  some  of  the  beer,  returned  the  jug  over  the 
wall  to  T.  and  others,  who  also  drank  of  it  standing  on  the  pathway  dose  to  the 
wall.  The  jug  was  refilled  two  or  three  times,  and  the  beer  drunk  in  the  same 
way.  The  defendant  received  the  money  for  the  beer  on  each  occasion,  and  saw 
or  might  have  seen  what  was  going  on  : 

Held,  that  this  evidence  did  not  justify  a  conviction  of  the  defendant  under 
35  &  36  Vict.  c.  94,  s.  5,  for  permitting  drinking  "  on  the  premises  where  the 
beer  was  sold,  or  on  any  highway  adjoining  or  near  such  premises,  with  the 
privity  or  consent  of  the  seller."    Bath  v.  JVMte  (Com.  PI.  Div.).  XXX— 91. 

See  Criminal  Law,  40. 

EXECUTION. 

1.  Amount  leviable.    In  determining  whether  the  amount  for  which  an  exe- 
cution is  to  be  levied  exceeds  £50,  possession  money  may  be  taken  into  account, 
even  after  an  injunction  has  been  granted  restraining  the  sheriff  from  selling 
the  goods.    Matter  of  Lithgow,  and  Matter  of  Fenton  (Chan.  Div.),  XXVI— 601. 
See  Attachment,  2 ;  Baneruftcy,  145,  146 ;  Shebiff,  4. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  Juxisdlctlon  of  personal  estate.  Where  the  Probate  Division  of  the 
High  Court  of  Justice  has  granted  a  general  probate  of  the  will  of  a  testator 
domiciled  in  Scotland,  the  Chancery  Division  will  make  the  ordinary  decree  for 
the  administration  of  the  personal  estate  of  the  testator,  without  limiting  it  to 
the  English  assets,  and  notwithstanding  the  opposition  of  a  majority  of  the 
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executors.  Stirling  MaxweU  v.  CaHioright  (Clian.  Div.),  XXVII— 740.  See 
notes.  Id..  742  ;  affirming  S.  C,  XXVI— 10. 

2.  Appointment  of  executor.  An  expression  in  a  will  of  a  desire  that  a 
certain  person  assist  one  appointed  executor  makes  him  assistant  executor. 
Matter  of  De  Bomz  (Prob.  Div.),  XX— 597. 

3. The  testatrix  executed  a  will,  which  contained  a  clause  to  the  effect, 

"  I  appoint  my  sister  A.  6.  my  executrix,  only  requesting  that  my  nephews, 
C.  D.  and  E.  F.,  will  kindly  act  for  and  with  this  dear  sister  :" 

Held,  that  C.  D.  and  E.  F.  were  executors  according  to  the  tenor  of  the  will. 
Matter  of  Brovm  (Prob.  Div.),  XX— 631. 

4. The  testator,  by  his  will,  appointed  one  of  his  sisters  sole  executrix. 

He  had  three  sisters  living  at  that  time,  but  two  died  in  his  lifetime  : 

Held,  that  the  appointment  was  void  from  uncertainty.  Matter  of  BUickweU 
(Piob.  Div.),  XX— 603. 

6.  Right  to  administration.  The  priority  which  a  judgment  creditor  is 
entitled  to  in  the  administration  of  the  assets  of  a  deceased  person  under  a  decree 
in  an  administration  suit,  is  not  affected  by  s.  10  of  the  Judicature  Act,  1875, 
whether  such  judgment  be  registered  or  not.  8mWi  v.  Morgan  (Com.  PI.  Div.), 
XXX— 836. 

6.  Notice  to  claimants.  The  notice  required  by  sect.  39  of  33  &  33  Vict, 
c  35,  to  be  given  by  administrators  to  creditors  and  other  persons  having  claims 
against  the  estates,  before  making  distribution,  is  not  confined  to  claims  of 
creditors  of  the  testator  or  intestate,  but  applies  also  to  persons  having  claims 
as  next  of  kin.    Newton  v.  Sherry  (Com.  PI.  Div.),  XVI-^15. 

7. It  also  affords  protection  to  the  sureties  in  an  administration  bond, 

where  the  administrator,  before  distributing  the  assets  of  the  intestate,  has  pur- 
sued the  course  pointed  out  by  that  section.     Id. 

8. A  notice  addressed  to  "  creditors  and  other  persons  having  claims  or 

demands  against  or  upon  the  estate  of  the  intestate,"  requiring  them  to  send 
in  particulars  of  their  claims  or  demands  upon  the  estate  to  the  administrator,  or 
that,  in  default  thereof,  he  will,  at  the  expiration  of  the  time  mentioned  in  the 
notice,  proceed  to  administer  the  assets  of  the  deceased,  having  regard  only  to 
the  claims  and  demands  of  which  he  should  then  have  had  notice  : 

Held,  a  sufficient  notice  under  the  statute  to  a  person  having  a  claim  as  next 
of  kin.    Id. 

9. A.,  the  daughter  of  the  intestate,  left  her  home  at  an  early  age  (in 

1857),  changed  her  name,  and,  without  notice  to  any  of  her  relatives,  went  to 
America.  In  1871  she  returned  to  England  and  endeavored  to  find  her  mother  ; 
but.  the  mother  having  changed  her  residence  and  married  again,  she  was 
unable  to  find  her.  She  again  came  to  England  in  1874,  when  she  found  that 
her  mother  was  dead.  In  the  meantime  a  sister  of  her  mother  had  obtained 
letters  of  administration,  and,  after  advertising  in  the  London  Gazette  and  in 
the  Times  and  anotlif^r  London  newspaper,  in  the  terms  of  s.  39  of  32  &  33  Vict. 
v..  :i5,  for  "creditors  and  other  persons  having  claims  or  demands  against  or 
upon  the  estate  of  the  deceased,"  distributed  the  assets  amongst  the  brother  and 
two  sisters  (herself  being  one)  of  the  deceased,  being  ignorant  that  the  daughter, 
A.,  was  still  living. 
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In  an  action  by  A.  (who  had  procured  the  revocation  of  the  letters  of  admin- 
istration granted  to  her  aunt,  and  a  fresh  grant  to  herself,  and  an  assignment 
of  the  administration  bond)  against  the  sureties  : 

HM,  that,  the  notice  being  good  in  form,  and  the  publication  all  that  could 
reasonably  be  required  under  the  circumstances,  the  29th  section  of  22  &  23 
Vict.  c.  35,  afforded  a  good  defence.     Id« 

10.  Priority  of  claimji.  Where  the  secretary  of  a  benefit  building  society 
established  and  certified  under  6  &  7  Will.  4,  c.  82,  and  whose  rules  provided 
that  the  secretary's  accounts  should  be  regularly  presented  and  audited,  had 
misappropriated  the  moneys  of  the  society  that  came  into  his  hands,  and  died 
leaving  his  estate  Insolvent : 

EM,  that,  under  sect.  12  of  4  &  6  Will.  4,  c.  40,  the  building  society  was 
entitled  to  be  paid  out  of  the  estate  the  amount  of  the  defalcations  in  priority  to 
other  creditors,  and  that  the  want  of  due  diligence  on  the  part  of  the  society  in 
examining  the  accounts  was  no  bar  to  the  claim.  Moors  v.  Marriott  (Chan. 
Div.),  XXIII— 698. 

11.  Payment  of  mortgages.  Leaseholds  are  not  within  Locke  King's  Act, 
and  when  a  will  by  which  they  are  bequeathed  is  silent  as  to  mortgages  thereon, 
such  mortgages  must  be  paid  by  the  personal  representative  of  the  testator.  Hill 
V.  WormOey  (Chan.  Div.),  XX— 824.    See  notes.  Id.,  826. 

12.  Distribution.  Where  a  decree  has  been  made  for  the  administration  of 
the  estate  of  a  deceased  person,  and  the  assets  in  hand  have  been  distributed 
among  his  creditors,  who  have  come  in  and  proved,  and  at  a  later  period  fur- 
ther funds  come  in,  and  some  only  of  the  creditors  who  had  proved  come  for- 
ward in  answer  to  advertisements,  the  creditors  who  thus  claim  payment  at  the 
later  period  are  not  entitled  to  have  the  whole  of  the  new  fund  applied  so  far  as 
it  will  extend  in  payment  of  their  claims,  but  only  to  receive  ratable  proportions 
of  it  according  to  the  proportion  which  their  debts  bear  to  the  total  amount  of 
the  debts.  AMey  y.  Ashley  (Chan.  Div.),  XXI— 698;  affirming  S.  C,  XV 
—720. 

13.  Liability  for  loss  of  assets.  Where  the  assets  of  a  testator  have  come 
into  the  possession  of  the  executor  and  are  afterwards  lost  to  the  estate,  the 
rule  at  law  as  well  as  in  equity  now  is,  that  the  executor  stands  in  the  position 
of  a  gratuitous  bailee,  and  therefore  cannot  be  charged  without  some  wilful 
default :  Judicature  Act,  1873,  s.  25,  subs.  11.  Job  v.  Job  (Chan.  Div.),  XXIII 
—162.     See  notes.  Id.,  165. 

14.  Semble,  in  an  administration  action  under  the  new  practice,  an  order 

charging  an  executor  with  wilful  default  may,  in  a  proper  case,  be  made  at 
any  time  during  the  progress  of  the  action.    Id. 

16.  A  testator  bequeathed  his  personal  estate  to  his  executors  upon 

trust  to  divide  it  equally  among  four  persons,  all  of  whom  were  of  age.  A 
considerable  part  of  the  estate  consisted  of  three  foreign  railway  bonds  of  very 
uncertain  value.  At  the  time  of  the  testator's  death  they  were  worth  about  £150 
each,  but  their  value  was  declining  rapidly,  and  at  the  end  of  a  twelve-month 
they  were  worth  about  £54  each.  One  of  the  legatees  during  the  year  repeat- 
edly pressed  the  executors  to  sell,  but  the  others  did  not  join  in  doing  so,  and 
the  executors  thought  it  best  to  wait  for  the  chance  of  a  rise.     Ultimately,  fif- 
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teen  months  after  the  death,  they  sold  two  of  the  bonds  for  £54  each.     The 
third,  which  remained  unsold,  had  fallen  far  below  that  value  : 

Held,  that  as  the  executors  had  acted  in  the  honest  exercise  of  their  discretion 
as  to  the  time  of  selling  property  of  a  very  uncertain  and  speculative  character, 
they  ought  not  to  be  made  personally  responsible  for  the  loss  arising  from  their 
not  having  sold  within  the  twelve-month.  Martden  v.  Kent  (Chan.  Div.), 
XXII— 841.  • 

16.  Uahility  for  overpayments.  When  executors  have  by  mistake  paid  to 
residuary  legatees  more  than  their  shares  of  the  estate,  such  legatees  cannot  be 
made  to  refund  the  overpayments,  but  the  executors  must  make  them  good. 
EUliard  v.  Fulflyrd  (Chan.  Div.),  XX^-641. 

17.  Personal  liability  for  costs.  A  plaintiff  died  after  having  obtained  a 
decree  with  costs,  and  having  appointed  one  of  the  defendants,  who  had  a  con- 
current interest  with  her,  her  executor.  Two  others  of  the  defendants  served 
notice  of  appeal.  The  executor  after  this  obtained  the  common  order  of  revi- 
vor. The  appeal  afterwards  came  on  to  be  heard,  and  the  bill  was  dismissed 
with  costs  as  against  the  appellants  : 

Held,  that  the  executor  had  adopted  the  suit  for  all  purposes,  and  that  the 
costs  were  payable  by  him  personally,  and  not  merely  out  of  the  estate  of  the 
original  plaintiff.  Boyntan  v.  Boynton  (Chan.  Div.),  XXVI — 81.  See  notes. 
Id..  83. 

18.  Payment  of  debts.  Where  an  executor  or  administrator,  after  the 
commencement  of  a  creditor's  administration  action  and  before  judgment,  has 
voluntarily  paid  any  creditor  in  full,  the  rule  in  equity  and  not  at  law  must 
now  prevail,  under  Judicature  Act,  1873,  s.  25,  subs.  11,  and  he  will  accordingly 
he  held  to  have  made  a  good  payment,  and  will  be  allowed  in  passing  his 
accounts,  even  though  he  may  have  had  notice  of  the  action  before  payment. 

To  prevent  such  payments  being  made  in  any  such  action,  the  plaintiff  should, 
immediately  upon  issuing  the  writ,  apply  for  and  obtain  a  receiver.  European 
Ami.  8o.  V.  Baddiffe  (Chan.  Div.),  XXIII— 880. 

19.  Right  to  retain  debt.  In  an  action  by  residuary  legatees  against  an 
executor  to  administer  an  insolvent  estate,  after  the  usual  judgment  had  been 
taken,  an  order  was  made  in  chambers  on  the  application  of  the  plaintiffs  and 
in  the  presence  of  the  executor,  pursuant  to  which  an  insurance  company  paid 
policy  moneys  into  court  to  the  credit  of  the  cause.  Upon  the  farther  consid- 
eration of  the  action  the  executor,  who  was  a  creditor  of  the  testator,  claimed  to 
retain  his  own  debt  out  of  the  moneys  so  paid  in,  in  priority  to  the  costs  of  the 
action  and  the  debts  of  the  creditors : 

Held,  that  the  payment  into  court  was  not  in  substance  a  payment  in  by  the 
executor,  and  that,  as  the  fund  was  never  actually  in  his  hands,  and  he  might 
have  protected  himself  when  it  was  paid  in,  he  had  no  right  of  retainer  or  pay- 
ment In  priority  thereout.     Biehmand  v.  White  (Chan.  Div.),  XXVII— 236. 

20. The  right  of  an  executor  to  retain  his  own  debt  is  not  a  right  which 

this  court  is  disposed  to  extend.     Id. 

21.  Action  for  administration.  The  legatee  of  an  annuity  charged  upon 
i^^dne  is  entitled  to  sue  and  have  judgment  for  administration  of  the  estate. 
WoOasUm  V.  WoUagton  (Chan.  Div.),  XXIII— 405. 
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22.  Action  against  executor.  A  creditor  of  a  testator  brought  an  action 
against  the  executors,  who  had  not  proved  but  had  got  in  part  of  the  assets  in 
Australia,  alleging  that  they  had  paid  some  of  the  legacies,  but  refused  to  paj 
the  funeral  expenses  and  debts ;  and  also  against  other  defendants,  alleging 
that  they  had  got  in  a  portion  of  the  assets  in  England,  and  that  they  threat- 
ened to  dispose  of  such  assets  without  regard  to  the  debts.  The  plaintiff 
claimed  as  against  the  executors,  administration  of  the  estate  and  payment  of 
the  debts ;  and  against  the  other  defendants  he  claimed  an  injunction  to 
restrain  them  from  parting  with  the  assets : 

Held,  upon  demurrer  to  the  claim,  that  the  executors  were  rightly  sued, 
although  they  had  not  proved  ;  and  that  the  other  defendants  were  properly 
made  parties  as  executors  de  son  tort.  Ambler  v.  Lindsay  (Chan.  Div.), 
XVII-«38. 

23. Mere  refusal  by  a  legal  personal  representative  to  sue  for  the  recov- 
ery of  outstanding  assets  will  not,  in  the  absence  of  special  circumstances, 
justify  a  residuary  legatee  or  next  of  kin  in  suing  the  legal  personal  representa- 
tive and  the  alleged  debtor  to  the  estate.  Teatman  v.  Teatman  (Chan.  Div.), 
XXIII-^25.     See  notes.  Id.,  531. 

24. The  circumstances  which  would  suflSce  to  induce  the  court  to  answer 

in  the  affirmative  an  inquiry  whether  proceedings  ought  to  be  instituted,  will 
in  general  suffice  to  entitle  a  person  beneficially  interested  to  sue  in  his  own 
name.    Id. 

26.  Where  a  plaintiff  has  obtained  a  common  administration  judgment 

against  a  defendant,  he  cannot  maintain  a  subsequent  action  against  the  same 
defendant  charging  him  with  wilful  default  in  the  administration  of  the  same 
estate,  unless  he  has  obtained  the  leave  of  the  court  to  bring  such  action. 

The  practice  in  this  respect  has  not  been  altered  or  varied  by  the  Judicature 
Acts  or  the  rules  thereunder.    Laming  v.  Oee  (Chan.  Div.),  XXVII— 234. 

26.  Oosts  of  administration.  The  cases  in  which  a  lapsed  share  of  retl  or 
personal  estate  will  be  the  primary  fund' for  payment  of  oosts  of  administration, 
discussed.    Jones  v,  CaUss  (Chan,  Div.),  XXVI— 487. 

27. A  mortgagor  who  has  taken  out  letters  of  administration  which 

were  necessary  to  perfect  the  title  to  the  mortgaged  property,  is  not  therefore 
entitled  to  be  paid  out  of  the  mortgaged  property  the  expenses  of  so  doing. 
Saunders  ▼.  Dunman  (Chan.  Div.),  XXV— 43. 

28, The  term  "  executorship  expenses"  in  a  will  means  expenses  inci- 
dent to  the  proper  performance  of  the  duty  of  an  executor,  and  includes  costs 
incurred  by  executors  in  obtaining  the  advice  of  solicitors  or  counsel  as  to  the 
distribution  of  their  testator's  estate  ;  also  the  costs  of  the  executors  and  other 
parties  in  an  action,  whether  instituted  by  the  executors  themselves  or  by  a 
beneficiary,  for  the  administration  of  the  testator's  personal  estate ;  also  the 
testator's  funeral  expenses ;  also  expenses  incurred  by  the  executors  for  the 
protection  of  specific  legacies — as,  for  instance,  for  warehousing  furniture 
specifically  bequeathed  —  pending  the  distribution  of  the  assets  ;  and  payments 
by  the  executors  in  discharge  of  debts  falling  due  from  the  testator's  estate 
after  his  death  —  as,  for  instance,  rent  due  after  the  testator's  death  for  a  house 
of  which  he  was  tenant  from  year  to  year.  Sharp  v.  Lush  (Chan.  Div.), 
XXVII— 85. 
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29.  To  entitle  a  person  interested  in  an  administration  action  to  tHe 

costs  of  attending  proceedings  in  cliambers  under  the  decree,  he  mast  attend  by 
special  leave  of  the  judge  ;  and  if  he  attends  under  the  common  order  of  coarse 
and  without  special  leave,  he  may  be  ordered  to  pay,  in  addition  to  his  own 
costs,  the  extra  costs  occasioned  by  his  attendance.     Id. 

30 The  practice  as  to  taking  accounts  in  administration  actions  is  to 

have  one  respectable  solicitor  take  the  accounts  adversely  on  one  side,  and  an 
equally  respectable  solicitor  attend  on  the  other  side,  and  allow  costs  only  for 
such  attendances.     Id. 

EXTRADITION. 

1.  Application  of  act.  By  the  Extradition  Act,  1870  (88  &  34  Vict.  c.  62), 
8.  2,  where  an  arrangement  has  been  made  with  any  foreign  state  with  respect 
to  the  surrender  to  such  state  of  any  fugitive  criminals.  Her  Majesty  may  by 
Order  in  Council  direct  that  this  act  shall  apply  in  the  case  of  such  foreign 
state,  and  may,  by  the  same  or  any  subsequent  order,  limit  the  operation  of  the 
order —  and  render  the  operation  thereof  subject  to  such  conditions,  exceptions, 
and  qualifications,  as  may  be  deemed  expedient. 

By  s.  6,  where  the  act  applies  in  the  case  of  any  foreign  state,  every  fugitive 
cnminal  of  that  state  who  is  in,  or  is  suspected  of  being  in,  any  part  of  Her 
Majesty's  dominions,  —  shall  be  liable  to  be  apprehended  and  surrendered  in 
manner  provided  by  this  act. 

A  treaty  having  been  made  between  this  country  and  the  Swiss  government 
under  the  above  act,  which  provided  that  no  Swiss  should  be  delivered  up  by 
Switzerland  to  the  government  of  the  United  Kingdom,  and  no  subject  of  the 
United  Kingdom  should  be  delivered  up  by  the  government  thereof  to  Switzer- 
land ;  and  an  Order  in  Council  having  been  made,  which  directed  that  the  act 
should  apply  in  the  case  of  the  treaty  : 

BMt  that  the  treaty  must  be  taken  to  be  incorporated  with,  and  to  limit  the 
operation  of,  the  act,  and  that  no  British  subject  in  this  country  could  be  sur- 
rendered to  the  Swiss  government.  Begina  v.  Wilson  (Q.  6.  Div.),  XXVIII — 29. 
See  notes.  Id.,  88. 

FACTOR. 

1.  nnaaihorlzed  pledge  by.  H.,  a  merchant  dealing  in  tobacco  and  a  broker 
in  that  trade,  had  fifty  hogsheads  of  that  article  lying  in  bond  in  his  name  in 
the  K.  dock.  The  warrants  for  them  had  been  issued  to  him.  The  plaintiff 
bought  the  tobacco  from  H.  and  paid  for  it,  but  he  left  the  dock  warrants  in  the 
possession  of  H.,  and  took  no  steps  to  have  any  change  made  in  the  books  of 
the  dock  company  as  to  the  ownership  of  the  tobacco.  H.  being  the  ostensible 
owner  of  the  tobacco  fraudulently  obtained  advances  on  the  pledge  of  a  portion 
of  the  tobacco  from  the  defendants  respectively,  and  handed  to  them  the  dock 
warrants.  Both  the  defendants  acted  in  good  faith,  and  took  fresh  dock 
warrants  from  the  dock  company  : 

Held,  that  H.  was  not  intrusted-  by  the  plaintiff  as  his  factor  or  agent  with  the 
documents  of  title,  within  6  Geo.  4,  c.  94,  s.  2 ;  and  that  the  conduct  of  the 
plaintiff,  in  leaving  the  indicia  of  title  in  H.'8  hands  and  thus  enabling  him 
to  obtain  advances  on  the  security  of  the  goods,  was  not  such  as  to  disentitle 
the  plaintiff  to  recover  its  value  from  the  defendants.     Johnson  v.  Credit 
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Lyonnais  Co,  (Com.  PI.  Div.),  XXX— 19 ;  affirming  S.  C,  XX— 486.    See  notee, 
Id.,  86. 

See  Lien,  1-5 ;  Sbt-off,  2. 

FALSE  IMPRISONMENT  — /S^  Akrest,  1-3. 

FALSE  PRETENCES  —  See  Criminal  Law,  29-85,  67. 

FELONY  —  flte  Criminal  Law,  1,  etc. 

FENCES. 

1.  Want  of|  defeats  action  for  trespaas.  A  railway  company  let  surplus  land 
to  a  tenant,  separating  it  from  the  adjoining  land  not  taken  by  means  of  an  open 
post-and-rail  fence  four  feet  high.  The  tenant  planted  his  land  with  vegetables 
Horses  kept  on  the  adjoining  land  of  the  defendant,  by  reason  of  the  insuf- 
ficiency of  the  fence,  passed  their  heads  through  and  over  it  and  di4  damage  to 
the  tenant's  crops : 

Held,  that,  the  duty  of  fencing  being  by  8  &  9  Vict,  c  20,  s.  68,  imposed  upon 
the  railway  company,  the  defendant  was  not  responsible  to  their  tenant  for  the 
trespass  of  his  cattle.     WUeman  v.  Booker  (Com.  R.  Div.),  XXX — 95. 

See  Railway  Companies. 

FERRY. 

1.  Diverrion  of  traffic  from.  The  owner  of  a  ferry  franchise  has  not  an 
exclusive  right  of  carrying  passengers  and  goods  across  the  stream  by  any  means 
whatever,  but  merely  an  exclusive  right  to  carry  them  across  by  means  of  a 
ferry ;  and  he  cannot  maintain  an  action  for  a  loss  of  traffic  caused  by  a  new 
highway  by  bridge  or  ferry  made  to  provide  for  a  new  traffic,  such  as  that  of  a 
railway.    Hopkins  v.  Great  Northern  Ry,  Co,  (Q.  B.  Div.),  XX— 895. 

FEUDAL  TENURES. 

1.  Indemnity  for  feudal  rights.  By  the  law  of  feudal  tenure  in  France, 
subsequently  introduced  into  French  Canada,  and  thereafter  continued  by  virtue 
of  the  Quebec  Act  as  the  law  of  Lower  Canada,  the  acquisition  by  the  Crown 
of  lands  held  from  or  under  a  seignior  as  part  of  his  fief  extinguishes  all  feudal 
rights  in  those  lands  and  gives  to  the  seignior  a  mere  right  of  indemnity. 

By  the  law  as  it  existed  up  to  the  time  of  the  Ordinance  of  Louis  XIV,  in 
1667,  in  reference  to  which  law  the  parties  in  this  case  contracted,  the  amount 
of  that  indemnity,  when  not  determinable  by  legal  custom  or  written  law,  was 
in  the  case  of  land  held  by  rotv/riere  one-fifth  of  the  price.  Lee  Saeure  Dames 
ffospUaU&res  v.  Middlemiss  (App.  Cas.),  XXIV— 684. 

FIRE  INSURANCE  —  See  Insurancs,  Firb,  1,  etc. 

FISHERY. 

1.  Right  oCi  Case  in  which  the  House  held,  affirming  the  Judgment  of  the 
Coart  of  Session,  that  the  Baroness  Gray  had  the  sole  and  exclusive  right  of 
salmon  fishing  in  the  Tay  ex  ad'oerso  of  the  Meadow  Pows  of  Inchyra,  in  Perth- 
shire.   Richardson  v.  Gray,  and  Fleming  v.  Gray  (App.  Cas.),  XXIV — 1. 

2.  Where  a  piece  of  land  on  the  banks  of  a  tidal  river  is  exchanged,  the 

right  of  salmon  fishing  therein  being  expressly  reserved,  a  grant  in  1878  of  tha* 
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salmon  fishing,  though  from  the  Crown,  will  not  deprive  the  prior  owner  of  his 
right    Id. 

3. The  Crown  has  no  dejure  right  to  the  soil  or  fisheries  of  an  inland 

non-tidal  lake,  and  a  general  grant  bj  the  Crown  of  a  several  fishery  in  such  a 
lake  is  not,  of  itself,  sufficient  to  establish  the  title  thereto.  Bristoto  v.  Cormican 
(App.  Caa),  XXIV— 431. 

4.  Right  after  deviation  of  stream.  The  plaintiff  was  lord  of  a  manor  held 
under  grants  giving  him  the  right  of  fishery  in  all  the  waters  of  the  manor,  and. 
consequently,  in  a  river  running  through  it.  Some  manor  land  on  one  side  of, 
and  near  but  not  adjoining,  the  river,  was  enfranchised  and  became  the  property 
of  the  defendant.  The  river,  which  then  ran  wholly  within  lands  belonging  to 
the  plaintiff,  afterwards  wore  away  its  bank,  and  by  gradual  progress,  not  visible, 
but  periodically  ascertained  during  twelve  years,  approached  and  eventually 
encroached  upon  the  defendant's  land,  until  a  strip  of  it  became  part  of  the 
river  bed.  The  extent  of  the  encroachment  could  be  defined.  The  defendant 
went  upon  the  strip  and  fished  there  : 

Held,  that  an  action  of  trespass  against  him  for  so  doing  could  be  maintained 
by  the  plaintiff,  who  had  an  exclusive  right  of  fishery  which  extended  over  the 
whole  bed  of  the  river  notwithstanding  the  gradual  deviation  of  the  stream  on 
to  the  defendant's  land.    Faster  v.  Wright  (Com.  PI.  Div.),  XKX—648. 

6.  Obstmction  oL  A  proprietor  of  salmon  fishings  in  an  estuary  opposite  his 
estate,  restored  the  foreshore  by  an  embankment  16  inches  higher  than  the 
original,  which  had  been  swept  away  by  the  tide,  and  this  he  did  for  the  legiti- 
mate purpose  of  confining  the  river  to  its  proper  channel,  and  to  protect  his 
shore,  and  not  as  a  device  to  obstruct  or  catch  fish.  The  effect  of  thus  raising 
the  embankment  was,  not  to  prevent  or  to  substantially  impede  the  passage  of 
salmon,  although  it  did  to  some  extent  delay  them  and  alter  the  course  which 
they  would  take  in  ascending  the  estuary,  and  so  facilitated  their  capture  by  the 
proprietor : 

Held,  that  the  raising  the  embankment  was  not  an  illegal  obstruction  within 
the  meaning  of  the  Salmon  Fishery  Acts.  Sutherland  v.  Eobs  (App.  Cas.), 
XXIV— 487. 

See  Toll,  1,  3. 

FIXTURES. 

1.  Bight  to  remove.  When  machinery  has  been  annexed  to  the  leasehold 
soil  for  the  working  of  coal  underneath,  it  descends  with  the  soil  to  the  heir  of 
the  lessee. 

There  is  certainly  no  authority  for  saying  that  the  executor  can  remove  fixtures 
as  against  the  heir.    Bain  v.  Brand  (App.Cas.),  XVIII — 44    See  notes,  Id.,  61. 

2. A  Steam-mill,  machinery  and  fixtures  placed  upon  premises  by  a 

tenant,  under  a  lease  which  gave  him  the  right  to  remove  them  at  the  end  of 
his  term,  treated  as  trade  fixtures.  Matter  of  EeUck,  Ex  parte  Alexander  (Chan. 
Div.),  XX-~723. 

3. The  effect  of  a  disclaimer  by  the  trustee  in  a  liquidation  of  a  lease 

Tested  in  the  debtor  is  to  place  the  trustee  in  the  position  of  never  having  had 
any  estate  in  the  leasehold  property.  Consequently,  any  severance  by  the 
trustee  of  the  fixtures  attached  to  the  property  after  the  date  at  which  the  term 

Vol.  n.  14 
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is  put  an  end  to  by  the  disclaimer,  i.e.,  the  date  of  the  trastee's  appointment,  is 
necessarilj  a  wrongful  act,  and  gives  the  landlord  a  right  to  recover  the  value 
of  the  fixtures  from  the  trustee.  Matter  of  Brook,  and  Matter  of  Roberts  (Chan. 
Div.),  XXVI— 543.     See  notes,  Id.,  654. 

4. Whether,  after  severing  the  fixtures,  the  trustee  has  anj  right  to 

disclaim  the  lease,  giuBre.    Id. 

6. But  at  any  rate  he  cannot  as  against  the  landlord  assert  the  invalidity 

of  his  own  disclaimer.     Id. 

6.  When  do  not  pass  by  mortgage.  The  lease  of  a  shipbuilding  yard  and 
the  trade  fixtures  therein  were  assigned  to  a  shipbuilder,  to  hold  the  leasehold 
premises  for  the  residue  of  the  term  granted  by  the  lease,  and  to  hold  the  trade 
fixtures  absolutely.  He  deposited  the  lease  and  the  assignment  with  his  bank- 
ers as  security  for  advances  made  by  them  to  him.  No  memorandum  of  charge 
was  executed.  The  mortgagor  afterwards  filed  a  liquidation  petition.  The 
bankers  had  not  taken  any  possession  of  the  trade  fixtures  : 

Held,  that,  as  against  the  trustee  in  the  liquidation,  the  bankers  had  no  title 
to  the  trade  ^xtures.  Mutter  of  Trethotoan.  Matter  of  Tweedy  (Chan.  Div.), 
XXII^-807.    See  notes,  Id.,  816. 

See  Laiydlord,  etc.,  58 ;  Taxation,  4-19. 
FOOD— /8w  Adulteration  op  Food,  1,  etc. 

FORCIBLE  ENTRY  AND  DETAINER. 
1.  What  is.    Where  a  person  having  the  legal  title  to  land  is  in  actual 
possession  of  it,  the  attempt  to  eject  him  by  force  brings  the  person  who  noakes 
it  within  the  provisions  of  the  statutes  against  forcible  entry.     Laws  v.  Telford 
(App.  Cas.),  XVI— 74.     See  notes.  Id.,  86. 

2.. It  will  do  so  though  the  possession  of  the  person  having  such  legal 

title  has  only  just  commenced,  though  he  may  himself  have  obtained  it  by  for- 
cing open  a  lock,  though  his  ejection  has  not  been  made  by  a  "  multitude"  of 
men,  nor  attended  with  any  great  use  of  violence,  and  though  the  person  who 
attempts  to  eject  him  may  even  set  up  a  claim  to  the  possession  of  the  land.     Id. 

3. L.  became  the  mortgagee  in  fee  of  certain  premises  of  which  it 

appeared  that  he  did  not  at  once  take  actual  possession.  The  mortgagor,  whose 
possession  had  not  been  interfered  with,  made  an  agreement  with  T.  and  W.  to 
allow  them  (at  a  rent)  the  use  of  these  premises,  and  for  some  little  time  T.  and 
W.  did  have  the  use  of  them  and  deposited  goods  there.  On  one  morning  at  an 
early  hour  L.,  without  notice  to  any  one,  went,  accompanied  by  a  carpenter  and 
another  man,  and,  by  taking  off  the  lock  of  the  outer  door,  entered  into  actual 
possession.  T.  and  W.  hearing  of  this  went  to  eject  him,  and  not  being  able  to 
get  in  at  the  door  obtained  an  entrance  through  a  side  window,  then  came  down 
and  did  eject  L.  On  this  L.  indicted  them  for  a  forcible  entry ;  they  were 
acquitted,  jointly  paid  their  attorney's  bill,  and  then  brought  a  joint  action 
against  L.  for  malicious  prosecution  without  reasonable  and  probable  cause  : 

Held,  that,  on  these  facts,  they  could  not  sustain  the  action,  and  that  L.  was 
entitled  to  have  the  verdict  entered  in  his  favor.     Id. 

4. Qu/Bre,  whether  a  joint  action  by  T.  and  W.  could  in  such  a  case 

have  been  maintainable.    Id. 
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6. "Perr  Lord  Sblborne  :   If  for  civil  purposes  the  legal  possession  was 

then  in  L.,  the  foundation  for  a  charge  of  forcible  entry,  so  far  as  possession  is 
concerned,  was  sufficiently  established.    Id. 

FORECLOSURE— iS6«  Bankruptcy,  72, 73 ;  Corporations,  8 ;  Limitations, 

Statute  op,  1 ;  Mortgage,  37-48. 

FOREIGN  COURTS  — fi^  Injunctions,  20;  Jurisdiction,  16, 17. 

FOREIGN  JUDGMENT. 

1.  Not  binding  on  Snglish  court  The  presumption  with  regard  to  the 
jadgment  of  a  foreign  court  is  that  it  is  correct  according  to  the  law  of  the 
country  to  which  it  belongs,  but  when  it  was  admitted  by  the  parties  that 
the  law  of  the  foreign  tribunal  had  not  been  correctly  declared  by  its  judgment : 

Hddi,  that  such  judgment  was  not  binding  on  an  English  court.  Meyer  v. 
BalH  (Com.  PI.  Div.),  XVII— 809. 

FOREIGN  LAW—  See  EviDBNCB,  86 ;  Lex  Loci,  2,  4,  5. 

FORFEITURE  — /8^  Landlord,  etc.,  86-40 ;  Ships,  etc.,  6. 

FORGERY  —  See  Criminal  Law,  86-88. 

FORMER  ADJUDICATION. 

1.  Who  bound  by.  An  adjudication  against  married  women,  the  cestuU  que 
trtutt  is  not  ree  adjudic<Ua  as  against  the  trustee,  when  he  is  not  a  party  to  the 
action.     CoHett  v.  Dickenson  (Chan.  Div.),  XXVII— 875. 

2.  Against  employe.  An  award  of  compensation  by  a  magistrate  against 
the  driver  of  a  hackney  or  metropolitan  stage  carriage  upon  an  information  for 
furious  driving,  under  6  &  7  Vict.  c.  86,  s.  28,  is  a  bar  to  a  subsequent  action 
against  such  driver's  employers  by  the  party  injured  in  respect  of  his  injuries. 
Wright  V.  London  Omnibus  Co.  (Q.  B.  Div.),  XX— 886.     See  notes,  Id.,  840. 

3. If  the  party  injured  accepts  such  compensation  he  is  barred  from 

further  proceedings,  even  where  he  did  not  lay  the  information  or,  in  the  first 
instance,  request  the  magistrate  to  award  compensation.    Id. 

4.  Person  standing  in  same  relation  with  defendants.  A  suit  was  insti- 
tated  in  the  Court  of  Chancery  by  plaintiffs  on  behalf  of  themselves  and  all 
other  occupiers  of  lands  and  tenements  within  Epping  Forest,  against,  amongst 
others,  the  lord  of  a  manor  within  that  forest  and  two  grantees  from  that  lord 
of  part  of  the  wastes  of  the  manor.  The  plaintifb  claimed  to  be  entitled  to 
rights  of  common  over  the  wastes  of  the  manor,  and  alleged  that  the  lord  of 
the  manor  in  question  inclosed  or  authorized  the  indosure  of  large  portions  of 
the  waste,  so  as  to  interfere  with  the  rights  of  common,  and  had  granted  other 
portions  of  the  waste  to  persons  who  made  similar  indosures,  and  that  such 
persons  were  too  numerous  to  be  made  parties  to  the  suit,  but  were  sufficiently 
represented  by  the  two  grantees  made  defendants  thereto.  A  decree  was  made 
establishing  the  right  of  common  claimed,  and  granting  an  injunction.  After 
the  Judicature  Acts  came  into  operation  the  same  plaintiffs  filed  a  supplemental 
statement  of  claim  against  another  grantee  from  the  same  lord,  seeking  to  have 
the  benefit  of  the  decree  against  him,  and  an  injunction  : 

Pdd,  on  demnrreiti  that  the  def  eudant  was  bound  by  the  decree  in  the  suit  so 
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that  he  could  not  litigate  the  right  of  common  thereby  established :  also,  that 
the  proceedings  for  enforcing  the  decree  against  him  were  not  parelj  sapple- 
mental,  but  in  the  nature  of  original  proceedings.  Commissioners  of  Sewers  ▼. 
GeOatly  (Chan.  Div.),  XVIU— 717. 

6.  Suit  in  different  right.  Claim,  stating  that  plaintiff  was  administratrix 
of  her  husband,  L.,  who»  being  a  season-ticket  holder,  was  received  bj  the  de- 
fendants, a  railway  company,  at  their  station  to  be  conveyed  as  a  passenger,  and 
>  by  their  negligence  was  injured,  and  in  consequence  unable  to  attend  to  his 
business  from  that  day  to  the  day  of  his  death,  and  incurred  expenses,  &c. 
Defence,  first,  denying  specifically  all  allegations  in  the  statement  relating  to 
the  injuiy  to  the  deceased  and  the  damage  arising  from  it.  And,  secondly,  that 
after  the  death  of  L.  the  plaintiff,  as  his  administratrix,  for  the  benefit  of  herself, 
as  his  wife,  and  of  his  children,  sued  the  defendants  in  respect  of  the  injury 
caused  to  them  by  his  death,  and  recovered  damages.  Keply,  that  the  defend- 
ants were  estopped  from  denying  the  facts  relating  to  the  accident,  as  in  the 
previous  action  they  had  pleaded,  not  guilty,  and  that  L.  was  not  received  by 
them  as  a  passenger,  and  those  issues  were  found  by  the  jury  in  the  plaintiff's 
favor : 

Held,  on  demurrer,  first,  that  the  second  action  was  not  barred  by  the  judg- 
ment and  satisfaction  under  the  first ;  secondly,  that  there  was  no  estoppel  of 
which  either  party  could  take  advantage,  as  the  plaintiff  sued  in  a  different 
right  in  either  action.  LeggoU  v.  Great  Northern  By,  Co,  (Q.  B.  Div.),  XVII 
—288.    See  notes.  Id.,  246. 

6.  OonolufliTeness.  In  1842  a  suit  for  declarator  of  marriage  was  brought 
against  a  lady,  but  after  trial  was  dismissed  in  1846.  In  1875,  after  the  lady's 
death,  a  second  suit  was  brought  for  declarator  of  the  same  marriage,  and  for 
reduction  of  the  former  decree.  In  1876  the  second  suit  was  held  to  have  been 
barred  by  the  plea  of  res  judicata,  and  this  decision,  on  appeal,  was  affirmed  by 
the  House  of  Lords. 

'  Per  The  Lobd  Chancellor  :  The  appellant  has  not  alleged  any  new  matter 
whatever  coming  to  his  knowledge  which  should  entitle  him  to  get  rid  of  the 
former  proceedings.    Loekyer  v.  Ferryman  (App.  Cas.),  XX — 89. 

7. Per  Lord  Hatherlbt  :    I  do  not  apprehend  that  we  need  go  farther 

than  to  say  that  this  gentleman  —  who  had  the  opportunity  of  having  his  case 
fairly  heard  thirty  years  ago — cannot  now,  after  the  death  of  the  person  prin- 
cipally concerned,  be  in  a  position  to  ask  that  the  principle  of  res  judicata  shall 
not  be  pressed  to  its  fullest  and  furthest  results.     Id. 

8. Per  Lord  Selbornr  :    When  there  is  res  judicata  the  original  cause 

of  action  is  gone ;  and  it  would  be  destructive  of  all  certainty  in  the  adminis- 
tration of  law,  in  the  status  of  familes,  and  in  the  enjoyment  of  rights,  if  it 
were  not  held  incumbent  on  any  one  attempting  to  get  rid  of  a  solenm  judgment 
to  show  that  he  comes  forward  to  do  so  with  reasonable  promptitude  and  dili- 
gence.    Id. 

9. Per  Lord  Blackburn  :    The  object  of  the  rule  of  res  judicata  is 

always  put  upon  two  grounds  ;  the  one,  public  policy,  that  there  should  be  an 
end  of  litigation  ;  the  other,  the  hardship  on  the  individual  that  he  should  be 
vexed  twice  for  the  same  cause.  It  seems  to  me  that  nothing  is  here  alleged  that 
would  have  been  ground  for  a  new  trial  before,  and  d  mtUto  fortiori  there  is 
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nothing  alleged  that  would  be  ground  for  a  new  trial  after,  judgment  pro- 
nounced thirty  years  ago.     Id. 

10.  Per  LoBD  Gordon  :  It  would  be  lamentable  for  the  law  of  Scotland, 
especially  with  reference  to  the  marriage  law,  if  it  were  competent  for  parties  to 
come  forward  again  after  a  lapse  of  thirty  years  and  ask  for  a  new  trial  with 
reference  to  matters  which  must  have  been  within  their  own  knowledge  when 
the  cause  was  originally  tried.     Id. 

11. Where  parties  to  a  suit  agree  that  the  same  shall  be  tried  by  a  judge, 

without  a  jury,  his  finding  as  to  the  facts  is  conclusive  upon  an  appellate  court. 
ChaUerton  v.  Qtve  (Com.  PI.  Div.),  XIX— 294. 

12. An  application  to  Justices  by  a  local  board  under  the  Public  Health 

Act,  1875,  for  the  recovery  of  a  proportion  of  the  expenses  of  sewering  a  street 
from  the  owner  of  premises  abutting  thereon,  was  dismissed  by  the  justices  on 
the  ground  that  the  street  was  a  highway,  repairable  by  the  inhabitants  at  large. 
The  local  board  some  years  afterwards  made  an  application  against  the  same 
person  for  the  recovery  of  a  proportion  of  paving  expenses  subsequently  incur- 
red in  respect  of  the  same  street,  and  a  stipendiary  magistrate  made  an  or^er  for 
the  payment  of  such  expenses  :• 

Hdd,  that  the  adjudication  of  the  justices  that  the  street  was  a  highway, 
repairable  by  the  inhabitants  at  large,  on  the  first  application  was  beyond  the 
jurisdiction  of  such  justices,  which  was  only  to  make  or  refuse  the  order  for 
the  expenses  claimed,  and  that,  therefore,  such  adjudication  on  the  first  appli- 
cation did  not  estop  the  local  board  from  claiming  the  expenses  they  claimed 
on  the  second  application,  and  consequently  that  the  magistrate  might  make 
the  order  which  he  made  for  their  payment.  Begina  v.  Hutchins  (Q.  B.  Div.), 
XXIX— 684. 

13. Letters  of  administration  of  the  estate  of  an  intestate  were  granted 

ex  parte  to  the  defendant,  as  *'  his  natural  and  lawful  brother  of  the  half-blood." 
The  plaintiff,  who  was  an  uncle  of  the  intestate,  then  commenced  an  action  in 
the  Chancery  Division  for  the  administration  of  the  estate,  alleging  that  the 
defendant  was  illegitimate,  and  that  he  himself  was  next  of  kin ;  and  moved 
for  a  receiver  and  an  injunction  : 

HM,  that  the  application  must  be  refused,  for  that  as  long  as  the  letters  of 
adndnistration  remained  in  force  they  were  conclusive  evidence  that  the  defend- 
ant was  one  of  the  next  of  kin,  and  that  the  plaintiff's  proper  course  of  proce- 
dure was  to  apply  in  the  Probate  Division  to  have  them  recalled.  Ednkin  v. 
Turner  (Chan.  Div.),  XXVI— 767.     See  notes.  Id.,  771. 

14. By  the  Employers  and  Workmen  Act  (88  &  89  Vict.  c.  90),  s.  8,  "  In 

any  proceeding. before  a  county  court  in  relation  to  any  dispute  between  an  em- 
ployer and  a  workman  arising  out  of  or  incidental  to  their  relation  as  such,  the 
court  may  .  .  .  adjust  and  set  off  the  one  against  the  other^  all  such  claims  on 
the  part  either  of  the  employer  or  of  the  workman,  arising  out  of  or  incidental 
to  the  relation  between  them,  as  the  court  may  find  to  be  subsisting,  whether 
such  claims  are  liquidated  or  unliquidated  and  are  for  wages,  damages,  or 
otherwise."  By  s.  4,  "A  dispute  under  the  act  between  an  employer  and  a 
workman  may  be  heard  and  determined  by  a  court  of  summary  jurisdiction, 
and  such  court  for  the  purposes  of  this  act  shall  be  deemed  to  be  a  court  of 
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civil  jurisdiction,  and  in  a  proceeding  in  relation  to  anj  such  dispute  the  coart 
may  order  payment  of  any  sum  which  it  may  find  to  be  due  as  wages  or  dam- 
ages ....  provided  that  ....  the  court  shall  not  exercise  jurisdiction  when 
the  amount  exceeds  £10." 

The  appellant  was  employed  as  a  spinner  by  the  respondents,  and  was  dis- 
charged for  neglecting  his  work,  the  respondents  refusing  to  pay  him  wages  in 
lieu  of  notice.  He  took  proceedings  against  them  in  the  county  court.  At  the 
hearing  no  counter-claim  or  set-off  was  filed  or  set  up,  but  evidence  was  pro- 
duced to  show  that  he  had  been  guilty  of  negligence.  A  verdict  for  £3  10«. 
was  given  in  his  favor  : 

Held,  that  the  respondents  were  not  precluded  from  preferring  a  claim  before 
justices  against  him  for  wrongfully  and  negligently  damaging  their  materials, 
for  the  only  matter  decided  by  the  county  court  was  whether  there  was  such 
negligence  on  his  part  as  would  justify  his  dismissal  without  notice.  Hindley 
V.  HdUam  (Q.  B.  Div.),  XXVIII-^90. 

16.  When  not  binding.  Although  generally  a  court  is  bound  by  its  previ- 
ous decisions,  yet  it  is  not  necessarily  so,  but  may  overrule  them,  where  a  pre- 
vious case  was  recent  and  circumstances  show  that  it  was  not  very  fully 
considered,  or  where  one  or  more  of  the  judges  who  took  part  in  the  decision 
entertained  doubts,  or  sometimes  where  there  is  a  concurrence  of  outside  opin- 
ion that  the  decision  cannot  be  supported.  Smith's  Case.  Matter  of  South  Dur- 
ham Iron  Co.  (Chan.  Div.).  XXVII— 794. 

16.  The  owners  of  the  ship  D.  instituted  proceedings  in  a  foreign  court 

against  the  owner  of  the  ship  E.  in  respect  of  a  collision  between  the  two  ships. 
The  owner  of  the  E.  instituted  a  cause  of  damage  in  this  country  in  respect  of 
the  same  collision  against  the  ship  D.  The  owner  of  the  E.  neglected  to  enter 
an  appearance  in  the  foreign  court,  but  instituted  a  cross  cause  in  the  foreign 
court  against  the  owners  of  the  D.  In  both  suits  in  the  foreign  court  the  own- 
ers of  the  D.  obtained  judgment  by  reason  of  the  default  of  appearance  of  the 
owner  of  the  E.  The  owners  of  the  D.,  having  appeared  in  the  cause  instituted 
in  this  country,  pleaded  the  foreign  judgments  in  bar.  The  court  in  this 
country,  having  decided  on  the  merits  in  favor  of  the  owner  of  the  E.,  refused 
to  give  effect  to  the  defence  of  res  jvdicaJta.  The  Erminia  Fbseolo  v.  The  Delta 
(Prob.  Div.),  XVIII— 438. 

17. In  an  administration  suit  an  inquiry  was  directed  what  interest  T. 

had  at  his  death  in  the  engravings  in  question  in  a  subsequent  suit  for  fraud  in 
selling  them,  and  if  interested  as  owner,  to  what  extent,  and  whether  he  became 
such  owner  as  trustee,  legatee,  purchaser,  or  otherwise.  In  answer  to  the 
inquiry  it  was  found  that  T.  became  entitled  as  purchaser,  subject  to  the  deliv- 
ery of  six  of  the  engravings  to  each  of  the  vendors,  and  that  such  delivery  had 
been  made  under  an  order  in  the  suit.  The  plaintiffs  were  parties  to  these  pro- 
ceedings in  respect  of  their  right  to  six  engravings.  An  order  on  further  con- 
sideration was  made  treating  T.  as  owner,  which  was  afterwards  enrolled. 
The  question  of  fraud  had  not  been  raised  : 

Heldf  that  this  decree  did  not  interfere  with  a  bill  to  set  aside  the  sale  for 
fraud.     Widgery  v.  Tepper  (Chan.  Div.),  XXIII— 649. 

See  Bankruptcy,  108-111 ;  Fraud,  20,  21. 
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FRAUD. 

1.  Attorney  buying  from  cliont.  An  advocate  in  Aberdeen  is  the  same  as 
an  attorney  or  solicitor  elsewhere.  Hence  when  an  Aberdeen  advocate  par- 
chased  nominally  for  his  brother,  but  really  for  himself,  certain  houses,  the 
property  of  two  ladies  for  whom  he  was  agent,  concealing  from  them  the  fact 
that  he  was  buying  for  himself  : 

Held,  that  the  parchase  coold  not  be  enforced.  McPh>eT9on\.  Watt  (App. 
Cte.).  XXIV— 174.     See  note,  Id.,  197. 

2. Assuming  that  In  every  respect  this  was  a  sale  which  might  have 

been  supported  had  the  ladies  been  told  that  their  agent  was  himself  the  pur- 
chaser, it  cannot  be  supported,  that  fact  not  having  been  disclosed.     Id. 

3.  Palae  representations.  The  defendant  sent  for  sale  to  a  public  market 
pigs  which  he  knew  to  be  infected  with  a  contagious  disease ;  they  were 
exposed  for  sale  subject  to  a  condition  that  no  warranty  would  be  given  and  no 
compensation  would  be  made  in  respect  of  any  fault.  No  verbal  representation 
was  made  by  or  on  behalf  of  the  defendant  as  to  the  condition  of  the  pigs.  The 
plaintiff  having  bought  the  pigs,  put  them  with  other  pigs,  which  became 
infected  ;  some  of  the  pigs  tx)ught  from  the  defendant  and  also  some  of  those 
with  which  they  were  put  died  of  the  contagious  disease.  The  plaintiff  having 
sued  to  recover  damages  for  the  loss  which  he  bad  sustained  : 

HM,  that,  although  the  defendant  might  have  been  guilty  of  an  offence 
against  the  Ck>ntagious  Diseases  (Animals)  Act,  1800,  he  was  not  liable  to  the 
plaintiff,  for  that  his  conduct  in  exposing  the  pigs  for  sale  in  the  market  did 
not  amount  to  a  representation  that  they  were  free  from  disease.  Ward  v. 
HM9  (Q.  B.  Div.),  XXVIII— 142;  reversing  S.  C,  XXI— 140.  See  notes, 
Id.,  156. 

4. Claim,  stating  that  the  defendants  were  carriers  of  passengers  by 

railway,  and  the  plaintiff  was  received  by  them  as  a  passenger  in  an  express 
train  which  by  their  negligence  came  into  collision  with  an  engine  and  he  was 
injured.  Defence,  that  after  the  collision  the  plaintiff  accepted  money  from 
the  defendants'  officer  in  satisfaction  of  his  cause  of  action,  and  executed  a 
release.  Reply,  that  the  defendants'  officer  procured  the  plaintiff  to  execute  the 
release  by  fraudulently  representing  to  him  for  that  purpose  that  his  injuries 
were  of  a  trivial  and  temporary  nature,  and  that  if  they  should  afterwards  turn 
out  to  be  more  serious  than  he  then  anticipated,  he  would  still,  though  he  had 
executed  the  deed,  be  in  a  position  to  obtain  further  compensation  from  the 
defendants,  and  that  the  plaintiff  was  thereby  induced  to  execute  the  deed,  and 
that  after  he  had  executed  it  his  injuries  turned  out  to  be  of  a  more  serious 
nature  than  he  had  anticipated  : 

Hdd^  that  the  reply  was  good,  as  it  contained  a  separate  and  independent 
statement  that  the  plaintiff  was  induced  to  execute  the  deed  in  consequence  of  a 
fraudulent  representatiop  that  his  injuries  were  of  a  trivial  and  temporary  char- 
acter. HirtehfiM  v.  London,  Brighton  &  8.  C.  Ry.  Go's,  (Q.  B.  Div.),  XIX 
—185.     See  note.  Id.,  189. 

5. SembUy  that  a  fraudulent  representation  as  to  the  effect  of  a  deed  may 

be  relied  apon  as  a  defence  to  an  action  upon  the  deed.     Id. 

6.  DiaafBxmance  for.  Contracts  which  may  be  impeached  on  the  ground  of 
fraud  are  not  void,  but  voidable  only  at  the  option  of  the  party  who  is  or  may 
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be  injured  by  tlie  fraud,  subject  to  the  condition  tbat  tbe  other  party  if  the  con- 
tract be  disaffirmed,  can  be  remitted  to  his  former  state.  Urquha/rt  v.  Mac- 
pTierson  (App.  Cas.),  XXIV— 545.     See  notes,  Id.,  555. 

7.  A  vendor  sold  land  as  freehold,  received  the  purchase -money,  and 

conveyed  the  land  as  freehold.  Afterwards  the  purchaser,  for  the  first  time, 
discovered  that  the  property  was  really  copyhold.  The  vendor  alleged  that  he 
made  the  representation  believing  it  to  be  true  : 

Held,  that,  assuming  that  he  had  made  the  representation  bona  fide,  the  ven- 
dor had  committed  a  legal  fraud  ;  that  the  sale  must  be  set  aside  and  the  pur- 
chase-money repaid  with  interest;  and  that  the  vendor  must  pay  all  the 
expenses  which  the  purchaser  had  incurred  in  consequence  of  the  purchase. 
Hart  V.  8umne(Ch2in.  Div.),  XXIII— 390.     See  notes,  Id.,  895. 

8. By  agreement  between  the  defendant  and  the  promoters  on  behalf  of 

an  intended  company  the  defendant  agreed  to  sell  to  the  company  several 
patents  belonging  to,  and  several  businesses  carried  on  by,  him.  The  company 
was  incorporated  under  the  Companies  Acts,  1862  and  1867,  the  memorandum 
of  association  describing  the  objects  of  the  company,  amongst  others,  as  the 
purchasing  or  acquiring  the  businesses  and  patents  belonging  to  the  defendant, 
and  working  the  patents.  The  articles  of  association,  which  were  dated  and 
registered  on  the  same  day  as  the  memorandum  of  association,  set  out  the  agree- 
ment  with  the  defendant,  and  declared  that  it  should  be  binding  upon  the  com- 
pany and  read  as  part  of  the  articles  themselves.  By  the  agreement  itself,  the 
defendant  was  to  be  chairman  of  the  board  of  directors  and  managing  director 
of  the  company  for  five  years,  and  to  be  paid  such  salary  as  the  company  might 
determine.  The  purchase  money  was  to  be  paid  the  defendant,  part  in  fully 
paid-up  shares  and  the  balance  by  instalments  in  money.  The  defendant  on  his 
part  promised  to  guarantee  to  the  company  a  minimum  dividend  of  £15  per 
cent.  on.  all  the  paid-up  capital  of  the  company.  The  company  carried  on  the 
businesses  for  one  year  under  the  agreement,  and  the  defendant  paid  them  the 
amount  sufficient  to  make  up  the  £15  per  cent.  Shortly  afterwards  a  resolution 
was  passed  by  the  directors  and  carried  at  a  general  meeting  duly  convened  for 
the  purpose,  whereby  the  defendant  was  released  from  his  guarantee  upon  sur- 
rendering his  shares  and  giving  up  to  the  company  his  right  to  certain  patents. 
The  defendant  retired  accordingly  from  his  office  as  director,  giving  up  his 
shares  and  right  to  the  patents,  and  the  company  proceeded  to  sell  one  of  the 
businesses  and  one  of  the  patents.  The  company  afterwards  claimed  to  set 
aside  the -resolution  and  enforce  the  guarantee,  on  the  ground  that  the  defend- 
ant had  fraudulently  misdescribed  the  property  sold  by  him  : 

JSeld,  first,  that  the  resolution  was  not  in  excess  of  the  powers  of  the  com- 
pany, and  was  binding  on  them  :  secondly,  that  assuming  that  the  resolution 
had  been  passed  in  consequence  of  ifraudulent  misrepresentations  on  the  part  of 
the  defendant,  his  position  had  been  so  far  changed  tl^at  it  was  too  late  for  the 
company  to  repudiate  their  contract.  Sheffield  Nickel,  etc.,  Co.  v.  Untoin  (Q.  B. 
Div.),  XX-~286. 

9.  Relief  in  equity.  If  on  the  footing  of  a  supposed  illegitimacy  the  title 
of  the  ceetui  que  trust  to  the  legacy  is  disputed  and  denied  by  the  trustee,  and 
the  former  is  thereby  induced  to  accept  from  the  trustee  a  smaller  sum  than 
that  to  which  he  is  entitled  under  the  will,  and  by  deed  to  release  the  trustee 
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from  the  pajment  of  the  legacy,  equity  will  DOt  permit  such  a  transaction  to 
stand.     Thommm  v.  Ecuttoood  (App.  Caa.),  XIX — 13. 

10. Even  without  any  evidence  of  fraud,  such  a  transaction  is  null 

and  void.     Id. 

11. Where  there  is  upon  the  face  of  a  bill  that  which  will  give  a  right 

to  relief  in  equity,  that  right  will  not  be  affected  by  the  circumstance  that  there 
are  also  in  the  bill  allegations  of  personal  fraud,  which  might  give  a  farther  or  a 
different  right  to  relief,  if  they  were  proved.  If  they  are  not  proved  the  proper 
course  is  to  dismiss,  with  costs,  so  much  of  the  bill  as  is  founded  on  them,  but 
not  to  dismiss  the  bill  itself.     Id. 

12. A  trustee  who,  on  untenable  grounds,  withholds  trust  money  from 

his  cestui  que  trtui  may  commit  what  in  equity  may  be  considered  a  fraud,  with- 
out being  chargeable  with  personal  fraud.     Id. 

13. A  legacy  was  given  on  an  express  trust  in  1807  ;  it  was  not  paid  to 

the  original  legatee.  He  became  insolvent,  released  the  legacy,  and  died.  His 
only  child  came  of  age  in  1849.  Litigation  on  matters  connected  with  the 
legacy,  but  not  upon  a  direct  claim  to  it,  was  going  on  in  1865.  A.  took  an 
assignment  of  the  legacy,  and  also  became  the  administrator  of  the  original 
l^atee's  estate,  and  the  assignee  under  his  insolvency;  in  1872  he  filed  a  bill  to 
enforce  payment  of  the  legacy  with  interest.  He  was  held  entitled  to  the 
assistance  of  a  coort  of  equity  in  respect  of  it.     Id. 

1^ Certain  persons  who  were  owners  of  a  concession  from  a  foreign 

government  combined  together  to  form  a  company  to  purchase  the  concession, 
knowing  at  the  time  that  through  their  default  it  was  voidable  and  liable  to  for- 
feiture. The  owners  and  others  who  were  promoters  of  the  company  fraudu- 
lently sold  the  concession,  being  aware  of  the  infirmity  of  the  title,  to  trustees 
for  the  intended  company,  and  it  was  transferred  to  the  company  by  the  trus- 
tees, who  were  to  be  paid  a  portion  of  the  purchase-money  for  their  share  in  the 
transaction.  The  solicitors  for  the  vendors,  who  were  also  solicitors  for  the 
company,  concealed  the  invalidity  of  the  title,  and  the  trustees  neglected  to 
require  evidence  to  establish  the  title  : 

Jleld,  upon  a  bill  filed  by  the  company  against  the  owners  of  the  concession, 
the  promoters,  the  trustees,  the  directors,  and  the  solicitors,  that  the  owners  and 
promoters  must  repay  the  whole  purohase-money ;  that  the  trustees  who 
received  money  in  the  nature  of  a  bribe  for  neglecting  their  duty  must  repay 
what  they  had  so  received  ;  and  that  all  the  defendants,  including  the  solici- 
tors, must  pay  tlie  costs  of  the  suit.  PhospTuUe  Setmge  Co.  v.  Hartmant  (Clian. 
Div.),  XXII— 157  ;  affirming  8.  C,  XVIII— «8. 

16. Mere  inadequacy  of  price  will  entitle  an  expectant  heir  to  apply  to 

the  Court  of  Equity  to  set  aside  (on  terms)  the  sale  of  a  reversion,  and  the  onus 
of  proving  the  transaction  fair,  and  the  price  sufficient,  is  on  the  purchaser. 
CEorke  v.  Bolinghroke  (App.  Cas.),  XXI — 68.     See  notes.  Id.,  90. 

16. The  repeal  of  the  Usury  Laws  has  not  affected  the  jurisdiction  of 

the  Court  of  Chancery  to  give  adequate  protection,  in  such  cases,  to  expectant 
heirs,  or  persons  under  pressure.     Id. 

17. A  settlement  of  an  estate  made  on  the  marriage  of  J.  B.  and  M.  L. 

charged  a  sum  of  £300  a  year  as  an  annuity  in  favor  of  the  intended  wife  for 
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her  life,  and  a  sum  of  £8,000  for  portions  for  younger  children.  There'  were 
six  joanger  children.  J.  B.  got  into  money  difficulties,  and  disposed  of  his 
own  interests  in  the  estate.  The  eldest  son  of  J.  B.  became  possessed  (his 
father  being  still  alive)  of  the  estate  itself,  and  sold  it  to  O'R.,  subject  to  the 
charges  upon  it  for  the  wife's  annuity,  and  the  children's  portions.  Some  of 
the  children  sold  their  expected  portions  to  O'R.,  and  to  another  person,  for 
varying  sums  of  money.  J.  B.,  the  father,  proposed  to  O'R.  to  purchase  the 
portion  of  John,  the  youngest  but  one  of  the  family.  The  father  was  then 
sixty-one  years  of  age,  and  a  stockbroker  (who  knew  nothing  of  the  state  of 
J.  B.'s  health)  valued  the  portion  (£500)  at  £326.  O'R.  refused  to  give  more. 
The  negotiations  for  the  sale  lasted  some  weeks,  the  son  all  that  time  residing 
with  the  father  at  Dover.  The  son  came  of  age  on  the  11th  of  April,  1870, 
went  over  to  Ireland  on  the  18th  of  April,  saw  O^R.  and  his  solicitor  on  the  20th 
of  April,  saw  the  deed  on  the  28th  of  April,  was  stated  to  have  examined  it, 
and  expressed  his  approval  of  it  (but  that  was  denied),  and  executed  it  on  the 
80th  of  April,  1870.  He  never  had  a  separate  solicitor,  or  any  one  to  act  for 
him  in  the  character  of  an  independent  adviser.  The  purchase-money  was  to 
be  paid  by  yearly  instalments.  These  were  regularly  paid  till  the  end  of  1874, 
and  accepted  by  the  son.  At  that  time  the  son  filed  his  bill  to  set  aside  the  sale 
as  fraudulent  and  void,  and  to  have  an  account.  The  Master  of  the  RoUs  in 
Ireland  had  dismissed  the  bill ;  the  Court  pf  Appeal  reversed  that  decision : 

HMf  by  Lords  Blackburn  and  Qordok,  that,  there  being  no  evidence  of 
fraud,  the  bill  could  not,  under  the  circumstances,  be  sustained,  and  the  deci- 
sion of  the  Ck>urt  of  Appeal  in  Ireland  was  reversed.     Id. 

18. Dim.,  Lord  Hatherlet,  who  was  of  opinion  that  though  there 

was  no  evidence  of  fraud  or  misconduct  on  the  part  of  the  purchaser,  still  that 
the  circumstances  of  the  case  brought  it  within  the  rule  of  equity,  that  protec- 
tion ought  to  be  afforded  to  expectant  heirs  in  cases  of  this  kind,  and  that,  as 
the  young  man  here  had  not  had  the  protection  of  a  separate  and  independent 
adviser,  the  whole  transaction  must  be  opened.     Id. 

19. Where  an  order  under  8  &  4  Wm.  4,  c.  74,  s.  91,  and  20  &21  Vict. 

c.  57,  s.  1,  for  the  conveyance  of  a  married  woman's  interest  in  property 
bequeathed  to  her  has  been  obtained  by  fraud  or  the  suppression  of  facts  which 
ought  to  have  been  disclosed  at  the  time,  —  the  court  will  set  it  aside  :  but  a 
clear  case  must  be  made  out.    Matter  of  Cockerell  (Com.  PI.  Div.),  XXX — 891. 

20.  Action  to  set  aside  Judgment.  The  plaintiffs  commenced  an  action  to 
restrain  the  defendants  from  infringing  their  patent,  and  obtained  a  judgment 
which  was  reversed  by  the  Court  of  Appeal,  who  dismissed  the  action  on  the 
ground  that  the  defendants'  process  was  no  infringement  of  the  plaintiffs' 
patent.  After  the  order  on  appeal  was  passed  and  entered,  the  plainti£b  applied 
to  have  the  appeal  reheard  with  fresh  evidence,  on  the  ground  that  when  an 
expert  sent  down  by,the  court,  and  whose  evidence  was  in  fact  the  only  material 
evidence  before  the  court  as  to  the  nature  of  the  defendants'  process,  examined 
the  defendants'  works,  the  defendants  had  fraudulently  concealed  from  him 
parts  of  the  process,  so  that  he  had  no  opportunity  of  discovering  the  points 
in  which  it  resembled  that  of  the  plaintiffs  : 

Held  J  that  the  Court  of  Appeal  had  no  jurisdiction  to  rehear  the  appeal,  and 
that  the  remedy  of  the  plaintiff  was  by  original  action  analogous  to  a  suit 
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under  the  old  practice  to  set  aside  a  decree  as  obtained  by  fraad.  Flower  ▼. 
Uayd  (Chan.  Div.),  XXII— 824.     See  notes,  Id.,  828. 

21.  The  plaintiffs  brought  an  action  against  the  defendants  to  restrain 

alleged  infringements  of  a  patent  process  for  printing  on  metal  plates.  The 
plaintifiis  printed  from  dry  lithographic  stones  put  into  relief.  The  defendants 
alleged  that  they  the  defendants  printed  by  the  ordinary  damp  lithographic 
process  from  flat  stones.  Pending  the  proceedings,  an  order  was  made  by  the 
Court  of  Appeal  that  an  expert  named  by  the  plaintiffs  and  not  objected  to  by 
the  defendants,  should  be  at  liberty  to  inspect  the  defendants'  process,  and  the 
defendants  gave  an  undertaking  to  show  him  the  whole  process.  The  inspector 
examined  the  process,  and  was  shown  twenty-seven  stones  used  by  the  defend- 
ants, and  reported  to  the  effect  that  the  defendants'  mode  of  printing  was  the 
same  as  the  ordinary  process  of  lithography,  except  that  tin  was  used  instead 
of  paper.  The  action  being  tried  on  these  materials  was  ultimately  dismissed 
by  the  Court  of  Appeal.  The  plaintiffs  shortly  afterwards  commenced  an  action 
to  have  it  declared  that  the  judgment  on  the  appeal  had  been  obtained  by  fraud, 
and  for  consequential  relief.  The  alleged  fraud  was  that  the  defendants,  when 
the  inspection  took  place,  had  in  use  not  only  the  above  twenty-seven  stones, 
but  also  stones  on  which  the  designs  were  placed  in  relief  —  that  they  removed 
such  latter  stones  from  the  place  where  the  inspection  took  place,  in  order  to 
conceal  from  the  inspector  the  fact  that  they  had  stones  on  which  the  design 
was  in  relief  —  that  they  falsely  stated  to  the  inspector  that  they  had  no  other 
stones  than  those  shown  to  him  —  and  that  the  defendants  stated  to  the  inspec- 
tor that  the  ink  used  by  them  was  ordinary  lithographic  ink,  whereas  in  fact 
they  used  ink  specially  prepared  for  the  plaintiffs'  use  by  a  particular  manu- 
facturer for  printing  by  the  dry  process.  Bacon,  V.C,  considered  the  case  of 
fraud  proved,  and  made  a  decree  in  the  plaintiffs'  favor,  but  the  Court  of 
Appeal  was  of  opinion  that  no  fraud  was  proved,  and  dismissed  the  action. 
Ftoiter  v.  Uayd  (Chan.  Div.),  XXVI-— 731. 

22. Senible,  that  an  action  to  impeach  a  judgment  on  such  grounds  was 

not  maintainable.     Id. 

See  Bahkruptct,  26,  27,  112 ;  Insurance,  Marine,  83-35 ;  Partnership, 
16 ;  Principal  and  Agent,  5 ;  Principal  and  Surety,  1-3. 
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1.  Sale  of  fixtures.  The  tenant  of  premises  having  become  bankrupt,  the 
trustee  sold  the  tenant's  fixtures  on  the  premises  to  the  plaintiff,  and  he  sold 
them  to  the  defendant,  the  landlord.  There  was  no  agreement  in  writing,  and 
the  value  of  the  fixtures  was  above  £10.  An  action  having  been  brought  for 
the  price  • 

Edd,  that  the  sale  was  not  within  s.  4  of  the  Statute  of  Frauds  as  the  sale  of 
an  interest  in  land,  nor  within  s.  17  as  the  sale  of  ^goods  and  chattels  ;  and  the 
action  was  therefore  maintainable.     Lee  v.  Oaskell  (Q.  B.  Div.),  XVIII— 131. 

2.  Memorandnm.    Auction  sale.    At  a  sale  by  auction  subject  to  conditions, 

the  aactioneer  entered  in  his  sale  book  the  names  of  the  vendor  and  purchaser, 

the  subject-matter  of  the  sale,  and  the  amount  of  the  purchase-money,   but 

omitted,  in  the  entry,  to  embody  or  make  any  reference  to  the  conditions  of 

8»le.    There  was  no  other  memorandum  or  contract  in  writing  : 
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Heldf  that  there  was  no  safficient  contract  in  writing  within  the  Statute  of 
Frauds,  and  specific  performance  refused  as  against  the  purchaser.  Bishton  v. 
Whatmore  (Chan.  Div.),  XXV— 480.     See  notes.  Id..  482. 

3.  Contract  for  lease.  An  offer  in  writing  to  take  a  lease  of  a  theatre, 
signed  bj  the  intending  lessees  and  attested  by  the  lessor's  agent,  but  not 
naming  the  lessor  and  only  addressed  to  him  as  **  Sir,"  followed  hj  an  acceptance 
in  writing  by  the  agent,  addressed  to  and  received  by  the  intending  lessees,  but 
likewise  not  naming  the  lessor,  which  letter  was  not  signed  by  them  nor  referred 
to  in  any  other  writing : 

Held,  not  to  be  an  agreement  in  writing  within  the  Statute  of  Frauds  so  as  to 
entitle  the  lessor  to  have  the  same  specifically  performed.  WiUiams  v.  Jordan 
(Chan.  Div.),  XXIII— 116.     See  notes,  Id.,  118. 

4. The  plaintiff,  in  a  letter,  proposed  to  take  a  lease  of  the  defendant's 

house  for  a  term  of  years,  if  the  defendant  would  carry  out  certain  alterations. 
A  correspondence  and  interviews  followed,  and  it  was  ultimately  agreed  that 
the  alterations  should  be  made,  the  plaintiff  to  pay  £75  towards  them.  The 
plaintiff  wished  to  have  the  drawing  room  painted  in  a  particular  way,  and  the 
defendant  consented  that  the  plaintiff  should  send  in  his  own  workmen  to  paint 
it,  which  he  accordingly  did,  and  also  laid  down  gas  pipes,  &c.,  with  the 
defendant's  consent.  Ultimately  the  plaintiff  was  prevented  from  taking  pos- 
session of  the  house  owing  to  the  default  of  the  defendant  in  carrying  out  the 
alterations  to  be  performed  by  him,  and  brought  an  action  for  breach  of  the 
agreement,  with  the  common  counts  for  work  done,  &c.  The  correspondence 
disclosed  no  agreement  sufficient  to  satisfy  the  Statute  of  Frauds : 

HM,  that  the  plaintiff  could,  under  the  common  counts,  recover  for  the 
value  of  the  work  done  by  the  defendant's. consent.  Pidbrook  v.  Lowes  (Q.  B. 
Div.),.  XVI— 840. 

6.  Contract  for  five  years'  services.  The  defendants,  a  company  incorpo- 
rated under  the  Companies  Act,  1862,  entered  into  negotiations  with  the  plaintiffii 
to  employ  them  as  managers  for  five  years.  A  draft  agreement  was  prepax«d 
and  submitted  to  the  plaintiffs  ;  they  objected  to  some  of  its  terms,  and  there- 
upon the  directors  of  the  defendants'  company  wrote  out  a  paper  modifying  the 
draft  agreement  in  some  particulars,  but  concluding  with  the  words  "  all  other 
provisions  as  in  draft."  The  plaintiffs  agreed  to  the  draft  agreement  as  modified 
by  this  paper.  The  secretary  of  the  defendants'  company  entered  id  the  minute 
book  a  resolution  that  the  plaintiffs  having  signified  their  willingness  to  under- 
take "the  management  of  the  company's  works  upon  the  terms  of  the  draft 
agreement  submitted  to  them  by  the  board,  it  was  resolved  that  the  said  agree- 
ment be  engrossed  in  duplicate,  signed,  sealed,  and  executed."  At  the  next 
meeting  of  the  directors  of  the  defendants*  company  the  chairman  signed  the 
above  resolution  pursuant  to  the  Companies  Act,  1862,  s.  67  : 

Held,  that  there  was  a  valid  contract  within  the.  Statute  of  Frauds,  s.  4,  by 
the  defendants  to  employ  the  plaintiffs  during  five  years  :  for  the  terms  of  the 
service  were  completely  ascertained  when  the  plaintiffs  assented  to  the  draft 
agreement  as  modified  by  the  paper,  and  it  was  immaterial  that  the  directors  of 
the  defendants'  company  intended  the  contract  as  finally  arrived  at  to  be  after- 
wards "  engrossed  in  duplicate,  signed,  sealed,  and  executed  ;"  and  the  draft 
agreement  and  the  paper  modifying  it  might  be  identified  by  parol  as  the  draft 
agreement  referred  to  in  the  resolution  entered  in  the  minute  book ;  and 
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although  the  signature  of  the  chairman  was  affixed  to  the  minute  book  for  the 
purpose  of  verifying  the  accuracy  of  the  entry  therein  contained,  pursuant  to 
the  Companies  Act,  1862,  s.  67,  it  nevertheless  operated  as  an  admission  of  the 
contract  contained  in  the  draft  agreement  and  the  paper,  and  was  sufficient  to 
satisfy  the  Sfctute  of  Frauds,'  s.  4.  Jones  v.  Victoria  Graving  Dock  Go,  (Q.  B. 
Div.),  XXI— 124. 

6.  Signed  only  by  broker  of  seller.  A  broker  acting  for  the  plaintiff  made 
a  contract  for  the  sale  of  goods  to  the  defendant;,  sending  a  note  to  each  party, 
but  signing  only  that  which  was  sent  to  the  seller  ;  he,  however,  entered  the 
contract  in  his  book  in  which  he  signed  both  the  bought  and  the  sold  note.  The 
defendant  kept  the  note  which'  was  sent  to  him  without  objection  until  called 
upon  to  accept  the  goods,  when  he  repudiated  the  contract,  assigning  for  reason 
that  the  note  sent  to  him  was  not  signed  : 

Held,  that  the  conduct  of  the  defendant  amounted  to  an  admission  that  the 
broker  had  authority  to  make  the  contract  for  him,  and  consequently  that  his 
signature  to  the  sold  note  bound  the  defendant.  Thompson  v.  Gardiner  (Com. 
PI.  Div.),  XVIII— 328.    See  note,  Id.,  881. 

7. Held,  also,  that  the  signed  entry  in  the  broker's  book  was  a  sufficient 

memorandnm  of  the  bargain  to  satisfy  the  Statute  of  Frauds.    Id. 

8.  Sale  of  land.  W.  entered  into  a  verbal  agreement  with  A.  to  sell  him  an 
inn  called  the  Lion  Inn  for  £950.  On  the  following  day  W.'s  solicitor  wrote  to 
A^'s  solicitor :  "  W.  has  been  with  us  to-day,  and  stated  that  he  had  arranged 
-with  your  client  A.  for  the  sale  to  the  latter  of  the  Lion  Inn  for  £950.  We 
therefore  send  herewith  draft  contract  for  your  perusal  and  approval ": 

Heid,  that  this  letter  was  not  such  a  note  or  memorandum  of  an  agreement  as 
is  required  by  the  Statute  of  Frauds.  Smith  v.  Webster  (Chan.  Div.),  XVII— 
789.     See  notes,  Id.,  797. 

9.  Vendor  not  named.  A  contract  for  the  sale  of  land  in  which  the  vendor 
is  not  named,  but  is  stated  to  be  "  a  trustee  selling  under  a  trust  for  sale,"  is 
sufficient  within  the  Statute  of  Frauds.     CcMng  v.  King  (Chan.  Div.),  XXII 


10. In  a  contract  for  the  sale  of  land,  made  by  an  agent  in  behalf  of  the 

owners,  the  use  of  the  word  "  proprietors  "  is  a  sufficient  description  of  the 
▼endors,  although  their  names  are  not  given.  BossUer  v.  Miller  (Chan.  Div.), 
XXII— 882. 

11. The  plaintiff  signed  a  contract  for  the  purchase  of  a  leasehold  shop 

from  "  the  vendor,"  subject  to  particulars  and  conditions  ;  and  the  auctioneer 
signed  "  as  agent  for  the  vendor."  The  plaintiff  paid  a  deposit,  and  the  vendor's 
solicitor  forwarded  to  the  plaintiff's  solicitors  an  abstract  of  title,  and  in  reply 
they  wrote  :  "  Without  prejudice  to  any  question  which  may  arise  as  to  the 
ooDtract  of  purchase  herein,  we  beg  to  name  Tuesday  next  to  examine  abstract 
of  title,  with  deeds,"  &c.  And  after  examining  the  abstract  they  forwarded 
requisitions,  writing  at  the  foot  of  them,  "The  above  requisitions  are  made 
without  prejudice  to  any  question  which  may  arise  as  to  the  contract  for  the 
purchase  of  the  premises."  The  plaintiff  subsequently  repudiated  the  contract, 
on  the  ground  (inter  alia),  that  the  contract  did  not  disclose  the  name  of  the 
vendor,  and  brought  an  action  to  recover  the  deposit : 
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Held,  without  deciding  whether  the  memorandam  was  insnlBcient  ander  tbe 
Statute  of  Frauds,  that  the  plaintiff  could  not  recover,  having  chosen,  knowing 
that  vendor's  name  did  not  appear  in  the  memorandum,  to  pay  the  deposit  and 
receive  the  abstract  of  title ;  and  that  the  expression  in  the  correspondence, 
"  without  prejudice  to  any  question  which  may  arise  as  to  the  contract  of  pur- 
chase," could  not  have  been  meant  or  understood  as  referring  to  the  validity  of 
the  contract.     Thomas  v.  Brown  (Q.  B.  Div.),  XVIII— 143. 

See  Principal  and  Agent,  10. 

FRAUDULENT  CONVEYANCES. 

1.  AsBignment  of  whole  estate.  Declaration  for  breach  of  an  agreement, 
whereby,  in  consideration  that  the  plaintiff  would  assign  all  his  estate  to  the 
defendants,  two  of  his  creditors,  as  trustees  for  the  equal  benefit  of  all  his 
creditors,  and  would  disclose  to  the  defendants  all  his  estate,  the  defendants 
promised,  upon  the  realization  of  his  estate,  to  return  and  pay  to  the  plain- 
tiff £50 : 

Heldf  on  motion  in  arrest  of  judgment,  that  the  declaration  was  bad,  inasmuch 
as  the  agreement  therein  set  forth,  being  made  without  the  consent  of  the 
creditors,  was  illegal  as  a  fraud  on  their  rights.  BlaeJdock  v.  DoM6  (Com.  PI. 
Div.),  XVI— 527. 

2.  Oonveyance  in  trust.  A  debtor  in  insolvent  circumstances  executed  a 
deed  by  which  he  conveyed  all  his  estate  to  trustees  on  trust  to  carry  on  his 
business,  or  get  in  and  realize  his  estate  in  the  manner  they  might  deem  expedi- 
ent, and  apportion  the  residue  of  the  proceeds  after  payment  of  expenses,  &c. , 
according  to  an  equal  pound  rate  among  his  creditors.  It  was  provided  by  the 
deed  that  a  dividend  should  only  be  payable  to  a  creditor  on  his  executing  or 
assenting  to  the  deed  ;  and  that,  if  within  a  certain  time  any  creditor  did  not 
execute  or  assent,  his  dividend  should  be  paid  by  the  trustees  to  the  debtor. 
The  deed  also  provided  that  the  executing  and  assenting  creditors  should  indem- 
nify the  trustees  against  any  personal  loss  or  risk  they  might  sustain,  otherwise 
than  by  their  own  wilful  negligence  or  default,  by  reason  of  their  proceedings 
under  the  deed : 

HM^  that  the  de^  was  fraudulent  and  void  under  13  Eliz.  c.  5,  as  tending  to 
defeat  or  delay  creditors.     Spencer  v.  Slater  (Q.  B.  Div.),  XXVIII— 669. 

3.  Voluntary  settlement  In  1857  an  infant,  engaged  to  be  married,  wrote 
to  his  intended  wife,  promising  that  on  coming  of  age  he  would  give  her  seven 
specified  houses.  The  marriage  took  place  in  1859,  after  he  came  of  age.  In 
1872  he  executed  a  deed,  not  referring  to  any  previous  agreement,  by  which  he 
conveyed  the  above  and  two  other  houses  to  trustees  upon  trust  for  his  wife  for 
life,  for  her  separate  use,  and  after  her  death  upon  trust  for  himself  for  life, 
and  after  the  death  of  the  survivor,  upon  such  trusts  as  the  wife  should  by  deed  or 
will  appoint,  and  in  default  of  appointment,  in  trust  for  her  in  fee.  He  subse- 
quently agreed  to  sell  three  of  the  houses,  and  the  purchaser  sued  for  specific 
performance : 

Meld,  that  the  purchaser  was  entitled  to  specific  performance,  for  that  as  the 
settlement  did  not  refer  to  any  previous  agreement,  dealt  with  other  property 
than  that  mentioned  in  the  letter  of  1857,  and  settled  the  property  in  a  different 
way,  there  was  no  ratification  in  vmting  of  the  promise  contained  in  that  letter. 


FRAUDULENT  CONVEYANCES.  223 

and  the  settlement  therefore  was  voluntary,  and  void  as  against  a  purchaser  for 
value.     TraweU  v.  Shenton  (than.  Div.),  XXV— 812.     See  notes,  Id.,  820. 

4. In  1858  a  man,  who  was  not  then  engaged  in  trade,  and  who  owed  no 

debts,  made  a  voluntary  settlement  of  a  sum  of  £1,000.  The  trusts  of  the  deed 
were,  a  life  estate  to  himself  determinable  on  bankruptcy,  then  a  life  estate  to 
his  wife  for  her  separate  use,  then  trusts  for  the  children  of  the  marriage,  and 
an  ultimate  remainder  to  the  settlor.  In  1873  he  for  the  first  time  engaged  in 
trade.    In  1*875  he  was  adjudicated  a  bankrupt : 

Meldt  that  the  settlement  was  void  in  toto  as  against  the  trustee  in  the  bank- 
ruptcy.   Mailer  of  Pearson.    Ex  parte  Stephens  (Chan.  Div.),  XVIII— 844 

5. A  trader,  doing  business  to  the  amount  of  £100,000  per  annum,  exe- 
cuted two  voluntaiy  settlements  in  favor  of  his  wife,  the  first  being  two  years 
and  the  second  one  year  before  his  death.  By  the  first  he  settled  two  policies  of 
assurance,  each  for  £1,000  ;  by  the  second  he  settled  his  furniture,  worth  about 
£1,000.  An  inquiry  into  the  state  of  his  affairs  having  been  directed,  it  was 
found  that  at  the  date  of  the  first  settlement  his  debts  would  have  exceeded  his 
assets  by  £1,293,  and  at  the  date  of  his  second  settlement  his  debts  were  £10,726 
over  his  assets.  A  bill  was  filed  by  a  creditor,  whose  debt  was  contracted  after 
the  first  but  before  the  second  settlement,  to  set  aside  both  deeds.  No  debt  was 
proved  to  exist  which  had  been  contracted  at  the  date  of  the  first  settlement : 

HM,  that  as  the  settlor's  debts  exceeded  his  assets  when  both  deeds  were  ex- 
ecuted, he  was  then  insolvent,  and  the  deeds  must  be  declared  fraudulent  and 
void  as  against  the  plaintiff  and  his  other  creditors.     Taylor  v.  Coenen  (Chan. 

iHv.),  XVI— eea. 

6.  Settlement  puniiant  to  previous  covenant.  C,  who  carried  on  the 
business  of  a  flax  spinner  at  the  S.  mills  in  partnership  with  R.,  by  a  settlement 
made  in  contemplation  of  his  marriage,  after  reciting  that  he  was  indebted  to 
bis  intended  wife  in  a  sum  of  £20,000,  covenanted  to  pay  the  said  sum  of 
£20,000  to  the  trustees  of  the  settlement,  upon  trust  that  as  soon  as  he  should 
become  owner  in  fee  simple  of  the  S.  mills  estate,  which  he  had  agreed  to  pur- 
chase, they  should  advance  the  said  sum  of  £20,000  to  him  on  the  security  of 
the  same  estate  ;  and  it  was  declared  that  the  trustees  should  stand  possessed  of 
the  said  sum  of  £20,000  and  the  securities  for  the  same  upon  trust  to  pay  the 
income  to  his  intended  wife  for  life  for  her  separate  use,  and  after  her  death  to 
C.  daring  his  life  or  until  he  should  become  bankrupt,  with  remainder  in  trust 
for  the  children  of  the  marriage,  and  in  default  of  children,  for  his  wife  abso- 
lutely. The  recital  that  C.  was  indebted  to  his  intended  wife  was  entirely  false, 
and  C.  was  at  the  time  of  the  marriage  in  insolvent  circn instances  ;  but  the  wife 
had  no  knowledge  of  the  insolvency  of  her  husband,  and  understood  nothing 
about  the  recitals  or  the  arrangement  as  to  the  £20,000,  except  that  that  sum 
was  to  be  settled.  C.  subsequently  purchased  the  S.  mills  estate,  and  mort- 
gaged it  to  the  trustees  of  the  settlement  for  securing  £20,000,  but  no  money 
actually  passed  between  the  parties.  C,  and  also  his  firm,  afterwards  became 
bankrupt,  and  a  bill  was  filed  by  the  trustees  in  C.'s  bankruptcy  against  C.  and 
his  wife,  the  trustees  of  the  settlement,  and  the  trustee  in  the  bankruptcy  of  the 
firm,  praying  that  the  settlement  and  the  mortgage  might  be  set  aside  as  fraud- 
ulent against  the  creditors  ;  and  that  the  rights  of  all  parties  might  be  declared  : 

Held,  that,  notwithstanding  the  falsity  of  the  recitals,  the  settlement  and  the 
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mortgage  deed  were  valid  against  the  creditors  so  far  as  ooncemed  the  interests 
of  the  wife  and  the  children.     Keiaan  v.  Crawford  (Chan.  Div.),  XXII — G26. 

7. But  hdd,  that  it  would  be  premature  to  decide  anj  question  as  to  the 

future  life  interest  of  C.  contingent  on  his  wife's  death  in  his  lifetime.     Id. 

8. Held-^  also,  that  as  the  plaintiff's  case  had  entirely  failed,  the  court 

had  no  power  to  decide  any  question  between  the  trustees  of  the  settlement  and 
their  co-defendant,  the  trustee  in  the  bankruptcy  of  the  firm.     Id. 

9.  Settlement  for  good  consideration.  A  widower,  on  his  second  mar- 
riage, made  a  settlement,  in  which  he  assigned  some  leasehold  property  to  trus- 
tees, one  of  whom  was  his  son  by  a  former  marriage,  upon  trust  for  himself 
for  life,  and  after  his  death  for  his  said  son.  He  afterwards  contracted  to  sell 
the  leasehold  property  to  the  plaintiff  : 

Held^  that  the  settlement  of  the  leasehold  property  on  the  son  was  not  a  vol- 
untary conveyance  under  the  27  Eliz.  c.  4,  on  the  ground  that  the  assignment 
of  leasehold  property  to  which  liability  is  attached  is,  in  itself,  a  conveyance 
for  valuable  consideration.  Price  v.  Jenkins  (Chan.  Div.),  XXII — 857.  See 
notes,  Id.,  360;  reversing  8.  C,  XX— 707. 

10. Whether  the  settlement  was  also  for  valuable  consideration  as 

regarded  the  son,  on  the  ground  that  the  consideration  of  the  second  marriage 
extended  to  him  —  Q^(Bre.     Id. 

11. By  a  post-nuptial  settlement  certain  freeholds  belonging  to  the  wife 

were  settled  by  the  husband  and  wife  to  the  use  of  the  wife  for  life,  and  after 
her  decease  to  such  uses  as  she  should  by  will  appoint,  and  in  default  of  appoint- 
ment to  the  use  of  her  children,  with  a  power  during  her  life  for  the  wife  to 
lease  at  rack  rent,  and  with  a  power  of  sale  and  exchange  in  the  trustees  with 
her  consent : 

Held,  that  the  settlement  was  for  valuable  consideration,  and  therefore  not 
void  under  27  Eliz.  c  4,  and  that  the  same  must  be  opheld  against  a  sobseqaent 
mortgagee.  Faster  dt  Lieter,  Matter  o/(Chan.  Div.),  XXII— 660.  See  notes. 
Id.,  660. 

12. Real  estate  was  devised  to  a  single  woman  with  a  declaration  of  a 

wish  that  if  she  should  marry  she  would  before  marriage  settle  it  to  her  sepa- 
rate  use  for  life  and  to  such  uses  as  she  should  by  will  appoint.  She  married 
without  a  settlement,  and  afterwards,  by  an  acknowledged  deed  expressed  to  be 
made  for  giving  effect  to  the  testator's  wish,  the  husband  and  wife  conveyed 
the  land  to  trustees  during  the  life  of  the  wife  upon  trust  for  her  for  her  sepa- 
rate use  without  power  of  anticipation,  and  after  her  death  to  the  use  of  the 
husband  for  life,  with  remainder  to  their  children  as  therein  mentioned.  8ab- 
sequently  the  husband  and  wife  mortgaged  the  property  without  notice  of  the 
settlement : 

Held,  that  the  settlement  was  for  valuable  consideration,  and  not  void  as 
against  the  mortgagee  under  statute  27  Eliz.  e.  4.  Teaedale  v.  BraUMoaUe 
(Chan.  Div.),  XXII— 367 ;  affirming  S.  C,  XIX— 684. 

FREIGHT  —  See  Charterpabtt,  6-0 ;  Insuiiancb,  BCabinb,  6,  7. 

FUGITIVE  FROM  JUSTICE-  .Ste  Extradition,  1. 
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GAME  LAWS. 

1.  Zfacposing  wild  birds  for  sale.  It  is  no  defence  to  an  infonnation  under 
the  Wild  Birds  Protection  Act,  1876  (89  &  40  Vict.  c.  29),  for  exposing  wild 
birds  for  sale  daring  the  prohibited  season,  that  such  birds  have  been  bought 
or  received  of  or  from  a  person  residing  out  of  the  United  Kingdom.  White- 
head V.  Smithers  (C.  P.  Div.),  XXI-458. 

GAMING. 

1.  What  is.  The  appellant,  a  licensed  person,  suffered  to  be  played  on  the 
licensed  premises  a  game  called  puff  and  dart,  the  object  in  which  is  to  hit  a 
mark  on  a  target  with  a  small  dart  blown  through  a  tube.  The  players  each 
contributed  2d,  as  entrance  money,  the  total  sum  so  contributed  being  applied 
to  the  purchase  of  a  rabbit  as  a  prize  for  the  winner  of  the  game  : 

Held,  that  the  appellant  was  rightly  convicted  of  suffering  gaming  on  the 
licensed  premises  under  85  &  86  Vict.  c.  94,  s.  17,  subs.  1.  Beto  v.  ffcvnton 
(Q.  B.  Div.),  XXVni— 885. 

See  Cbiminal  Law,  89  ;  Waobb. 

GABNISHMENT. 

1,  Of  money  in  court.  The  proceeds  of  a  judgment  paid  into  the  county 
court  are  not  attachable  by  means  of  a  garnishee  summons  at  the  suit  of  a 
third  person  as  "  a  debt,"  due  from  the  registrar  of  the  court  to  the  judgment 
debtor.    Dolphin  v.  Laytan  (Com.  PI.  Div.),  XXX— 440.     See  notes,  Id.,  442. 

2.  Of  salary.  The  salary  of  a  medical  or  other  officer  cannot,  before  it  is 
actually  payable,  be  attached  by  a  garnishee  order  under  the  County  Court 
Roles,  1875,  for  it  is  not  "a  debt  due,  owing,  or  accruing"  to  the  judgment 
debtor.    HaU  v.  Pritehett  (Q.  B.  Div.),  XXVIII— 194.    See  notes.  Id.,  196. 

See  Attachment,  2. 

GAS  COMPANY— /8^  Bankruptcy,  142 ;  Negligence,  11. 

GENERAL  AVERAGE— iS60  Insurance,  Mar.»  50-52;  Shifb,  etc.,  46-^. 

GIFT. 

1.  DsUvery.  In  detinue  by  an  administratrix  for  a  policy  of  insurance,  the 
evidence  was  that  the  intestate  had  given  the  policy  to  the  defendant.  No 
assignment  was  executed,  but  the  defendant  retained  the  policy,  and  had  pos- 
session of  it  at  the  time  of  the  intestate's  death  : 

Held,  that  the  action  was  not  maintainable,  for  though  there  had  been  no 
assignment  of  the  policy  and  the  right  to  the  money  secured  by  it  might  not  be 
aSectod,  the  right  to  the  document  itself  passed  by  the  gift  to  the  defendant. 
Bummeni  v.  Hare  (Exch.  Div.),  XVI— 581. 

2.  Husband  to  wife.    A.  B.  transferred  certain  railway  debentures  into  the 

names  of  himself  and  his  wife  and  a  stranger,  who  was  one  of  the  three  trustees 

of  ins  marriage  settlement.    He  also  transferred  certain  railway  stock  into  the 

nAines  of  himself  and  his  wife  and  two  strangers,  who  were  both  trustees  of 

the  settlement : 

Held,  that  the  two  investments  were  neither  intended  as  an  augmentation  of 
the  settlement  fund,  nor  were  they  to  form  part  of  his  residuary  estate,  but 
"w^ie  advancements  for  the  benefit  of  the  wife ;  and  the  strangers  in  eitch  case 
Vol  II.  15 
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were  truatsee  for   ber  npoa  her  BQrvivlog  her  husbaad.     Mniter  of  Eykyn't 
TtvM*  (Chan.  DIv.),  XXII— 681.     S«e  notea,  Id,,  687. 

3.  Wife  to  hnabukd.  M.  G. ,  to  whom  a  legacy  had  been  beqaeathed  lo  her 
separate  use.  received  an  uncroased  countrj  banker'B  draft,  payable  Id  London, 
(or  the  amount,  lesa  the  duty,  and  she  indorsed  the  draft  and  handed  it  over  to 
her  hoabaDd,  aod  his  bankers  received  the  aiuoaot  and  placed  it  b;  his  direc- 
tion to  his  deposit  account.  The  husband  died  suddenly  a  few  days  after. 
There  was  evidence  pointing  to  the  fact  that  the  nife  did  not  Intend  to  give  the 
check  to  her  husband.     In  an  action  against  his  eiecutois  : 

Hel&,  that  the  widow  was  entitled  to  be  pud  the  sum  claimed.  Qreen  v. 
CarKB  (Chan.  Div.),  XXI— 759. 

4.  OUent  to  solloitor.  To  prevent  the  operation  of  the  rule  that  a  solicitor 
shall  not  take  a  gift  from  his  client  while  the  relatloa  subsists,  there  mast  not 
only  be  a  total  absence  of  fraud,  miBTept«sea Cation,  or  even  aaepicloii,  hut  there 
mnst  be  a  severance  of  the  confidential  relation.  Morgim  v.  MintU  (Chan. 
DiT.),  XXIII— 341.     Bee  notes.  Id.,  3G2. 

5.  iSortts  oBoia.  A  check  drawn  by  a  testator  payable  to  bis  wife  or  her 
order,  given  to  her  shortly  before  his  death.  Indorsed  by  her  and  paid  into  a 
foreign  bank  against  the  amount  of  which  she  drew  : 

Hiid,  a  good  donatio  mortit  eaiua,  although  the  check  was  not  presented  for 
payment  at  the  bank  on  which  it  was  drawn  till  after  the  death  of  the  testator. 
3ed  fiuere,  if  the  check  had  been  payable  to  bearer.  AiUt  t.  Ptaree  (Chan. 
Div.),  XXn— 183.     Bee  notes.  Id..  480. 

Ste  Advascemkhtb,  3. 
GOOD- WILL. 
1.  What  pasaai  b?  aala  ot  Two  ladies.  V.  C.  and  M.  W.,  carried  on  boM- 
neea  in  Loudon  In  partnership  under  the  firm  of  C.  &  W.  V.  C.  married  L. 
After  this  a  decree  for  dissolntion  was  made,  and  it  was  ordered  that  "  the  eajd 
partnership  business,  and  the  leasehold  premisee,  trade  flituree,  stock-in-trade, 
good-will,  and  badness."  should  be  sold  as  a  going  concern  to  M.  W.  or  to  L. 
and  wife,  whichever  should  be  the  highest  bidder.  M.  W.  became  the  pur- 
chaser of  all  the  property  directed  lo  be  sold.  L.  and  wife,  who  carried  on 
business  In  Paris  under  the  flim  of  C.  et  O.  commenced  an  action  to  restrua 
M.  W.  from  carrying  ou  the  budnees  under  the  style  or  Brm  of  C,  &  W. :  Beld, 
on  appeal,  that  L.  and  wife  had  no  right  to  raatrain  M.  W.  from  uaiug  the  name 
of  the  old  firm  ;  and  the  assignment  of  the  good-will  and  business  included  the 
exclusive  right  to  nee  the  name  of  the  old  firm.  Lvog  t.  Waiker  (Chan,  IKv.), 
XXVn— 6.     See  notes.  Id.,  17. 

GOVERNMENT, 
na  oL    The  Crown  is  not  bound  by  the  Companies  Act, 
I  it,  bnt  is  entitled,  as  to  property  tax  due  from  a  oom- 
tr  other  creditors  on  the  winding-np  of  such  company. 
(Chan.  Div.),  XXVI^353.     See  notes.  Id.,  366. 
M  Patbnt,  88,  86  ;  Statute,  16-17. 

GRANT. 
'a1  charter,  not  original,  but  by  progress,  and  unrecorded, 
in  BubBtUate  heirs  of  entail  the  benefit  of  the  act  16&0, 
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c  98,  which  would  otherwise  have  saved  them  from  the  penalties  of  their  pre- 
decessor's treason.     Earl  of  Perth  v.  Elphinstone  (App.  Cas.),  XXIV— 218. 

2. The  appellant  founds  on  the  Crown  charter  that  followed  the  procu- 

ratoiy  of  resignation,  and  he  argues  that  this  is  to  be  looked  at  as  a  fresh  grant 
from  the  Crown,  and  that  as  it  contains  a  clause  shifting  the  estate  upon  the 
treason  of  any  holder  to  the  next  in  succession,  he  can  get  rid  of  the  conse- 
quence of  the  attainder  without  resorting  to  the  act  of  1690.  Speaking  for 
mjself,  I  should  have  required  much  stronger  authority  than  any  which  was 
produced  to  satisfy  me  of  the  validity  of  such  a  clause  :  for  I  entirely  agree 
with  the  learned  judges  of  the  Court  of  Session  that  the  charter  of  1687  was  not, 
and  was  not  intended  to  be,  an  original  royal  grant.     Id. 

3.  Title  to  minaraLi.  In  an  action  against  the  government  for  an  account 
mod  payment  of  moneys  in  respect  of  licenses  to  diggers  for  diamonds  upon  an 
estate  of  the  plaintiff,  it  appeared  that  the  original  grant  of  the  estate  in  ques- 
tion was  made  by  the  Orange  State  on  perpetual  quit-rent  (voordurende  erfpaeht), 
but  subject  to  conditions  imposed  or  to  be  imposed  by  the  state :  the  Orange 
State  Ordinance,  No.  8,  1871,  having  thereafter  imposed  conditions,  which  were 
subsequently  recognized  by  the  Crown,  under  which  the  plaintiff  and  the  gov- 
ernment took  each  one-half  of  the  license  moneys  for  defraying  the  expenses  of 
superintending  the  digging : 

SM,  that  it  was  too  late  for  the  Crown,  without  any  evidence  that  its  officers 
acted  from  mistake,  to  impeach  the  plaintiff's  title  to  the  minerals,  upon  a  pre- 
sumption derived  only  from  the  form  of  the  grant,  to  the  effect  that  it  created 
an  emphyteutic  tenure  only.     Welib  v.  Oiddy  (App.  Cas.),  XXIV — 562. 

4. By  Roman-Dutch  law  a  grant  on  perpetual  quit-rent  {voordurende 

erfpaehO  ^  understood  to  be  a  grant  in  emphyteune,  and  under  it  the  grantee 
has  the  usufruct  only,  and  not  the  right  to  minerals  ;  but  that  law  was  declared 
to  be  the  common  law  of  the  Orange  State  only  ''  where  no  other  law  has  been 
made  by  the  Volksraad."  Under  the  special  terms  of  the  grant  itself,  and 
having  regard  to  Ordinance  No.  8  of  1871  (which  was  a  legislative  declaration 
by  the  Volkfiraad  of  its  effect),  and  to  proclamations  issued  on  behalf  of  Her 
Majesty,  this  grant,  notwithstanding  its  form,  had  not  and  was  not  intended  to 
have  the  limited  operation  of  a  grant  in  emphyteusis,  but  gave  the  full  owner- 
ship of  the  land  to  the  grantee.    Id. 

GUARANTY. 

L  Ztstent  oL  The  wife  of  a  retail  dealer  who  was  possessed  of  separate 
estate,  in  order  to  obtain  credit  for  her  husband  from  a  wholesale  merchant 
with  whom  he  dealt,  gave  the  latter  a  written  guarantee  as  follows  :  "  In  con- 
sideration of  you  having  at  my  request  agreed  to  supply  and  furnish  goods  to 
C*  (her  husband),  "  I  do  hereby  guarantee  to  you  the  sum  of  £500.  This 
guarantee  is  to  continue  in  force  for  the  period  of  six  years  and  no  longer  ": 

Mdd,  that  the  guarantee  was  limited  to  goods  actually  supplied  to  the 
husband  after  it  was  given.  Morrell  v.  Cowan  (Chan.  Div.),  XXIII— 477 ; 
raversing  8.  C,  XXII— 748. 

2.  Iiialiility  of  guarantor.  Where  a  surety  gives  a  continuing  guarantee 
limited  in  amount  to  secure  the  floating  balance  which  may  from  time  to  time 
be  4ae  from  the  principal  to  the  creditor,  the  guarantee  is,  as  between  the  surety 
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knd  tbe  creditor,  to  be  eonetraed  (prima  fade  at  leut)  u  applicable  lo  >  part 
only  ot  the  debt  coeiteusWe  with  the  amount  of  the  guarantee.  But  a  gnino- 
tee  limited  in  amount  for  a  debt  already  ascertained  nbieh  exceeds  that  limit  is 
not  prima  facie  to  be  coustmed  as  a  security  for  part  of  the  debt  only.  It  is  a 
question  ot  conatmctiou  on  which  the  court  is  to  eay  whether  the  intention  wis 
to  guarantee  the  whole  debt  with  a  limitation  on  the  liability  of  the  surely,  or  to 
guaraatee  a  part  of  the  debt  only.     JSm*  v.  Emmanuel  (Eich.  Div.),  XVI— 569. 

3.  ^  debtor  and  his  surety  executed  a  Joint  and  several  bond  for  £14,000 

conditioned  for  avoidance  if  they  or  either  of  them  should,  in  satisfaction  of  a 
debt  of  £7,000  then  due  from  the  debtor  to  the  obligee,  pay  the  £7,000,  with  a 
proviso  that  the  surety  should  not  be  liable  under  the  bond  for  a  sum  or  sams 
exceeding  altogether  In  debt  or  damages  £1.SOO.  The  debtor  having  paid 
£1,000,  part  ot  the  debt,  and  then  flled  a  petition  for  liquidation,  the  obligee 
proved  for  and  received  a  dividend  of  St.  2d.  in  the  pound  on  £6,000  under  tbe 
liquidation.  After  deducting  from  the  £7,000  the  £1.000  and  the  dividend, 
there  remained  more  than  £1,800  due.  The  obligee  having  brought  an  action 
on  the  bond  ag-alast  the  surety  to  recover  £1,300.  the  surety  couteaded  that  he 
was  entitled  to  deduct  from  the  £1,800  a  ratable  proportion  of  the  dividend, 
vis.,  9».  2d.  in  the  ponnd  on  £1,300,  and  was  only  liable  for  the  balance  : 

Eetd.  that  the  intention  of  the  bond  was  that  the  surety  should  guarantee  the 
whole  £7.000,  though  his  liability  was  limited  to  £1,800  ;  that  he  was,  there- 
fore, not  entitled  to  deduct  a  ratable  proportion  of  the  dividend,  bnt  waa  liable 
for  the  whole  £1,800.     Id. 

4.  Ralnaaa  of  guarantor.  B.,  having  preeenCed  a  petition  for  the  liquida- 
tion of  his  aSalrs.  the  statutory  majority  of  bis  creditors  passed  a  leaolntion 
accepting  a  compoeltlon  payable  In  three  instalments,  the  last  Instalment  to  be 
guaranteed  by  the  defendant.  The  defendant  signed  a  guarantee  accordingly, 
and  a  deed  was  made  between  B.,,the  defendant,  and  certain  persons  called 
"the  inspectors."  Tbe  creditors  of  B.  were  also  made  parties  to  the  deed,  but 
some  of  them  did  not  execute  it.  By  the  deed,  after  reciting  that  it  had  been 
agreed  that,  until  payment  of  the  composition,  B.  should  carry  on  his  baednesB 
under  the  inspectors,  It  was  provided  that  if  B.  should  make  default  in  the  pay- 
ment of  it,  or  if  it  should  appear  to  the  inspectors,  from  the  state  of  his  busi- 
ness or  otherwise,  thst  the  instalments  would  not  be  duly  met.  It  ahonid  be 
lawful  for  them  to  apply  to  the  Court  of  Bankruptcy  to  adjudge  him  a  baak- 
rupt,  and  without  prejudice  to  this  right  it  should  be  lawful  for  them  in  axtj 
such  event  to  require  him  to  assign  all  his  property  to  them,  as  If  they  were 
trustees  under  liqnldatlon  proceedings,  and  further,  that,  "  in  the  event  of  B. 
nkrupt,  or  of  a  conveyance  or  assignment  of  his  prop«Tty 

ed  under  the  provisions  of  the  deed  before  fnll  payment,  of 
defendant  should  be  released  from  his  guarantee."  B., 
in  payment  of  the  second  Instalment,  was  made  banh^rapt 
redltor  who  was  not  iMund  by  tbe  resolution,  and  bsd..  not 
ifter  the  bankruptcy  he  made  default  in  payment  b^  tha 

tndant  was  liable ;  as  he  could  only  be  released  from  his 
■nptcy  procured  by  the  Inspectors  under  the  provlBiona  ol 
tObeif  (Q.  B.  Div.).  XX— 281 ;  affirming  8.  C.  XIX-190. 
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6.  Revocation  by  death.  A  continaing  gaarantee,  in  the  absence  of 
express  provision,  is  revoked  as  to  subsequent  advances  by  notice  of  the  death 
of  the  guarantor.  CouUliarrt  v.  Ckmentson  (Q.  B.  Div.),  XXIX — 168.  See  notes. 
Id.,  173. 

GUARDIAN  AND  WARD  —  fife«  Pakknt  and  Child,  1,  2. 

HEALTH. 

1.  Oompenaation  for  animals  killed.  Under  the  Contagious  Diseases  (Ani- 
mals) Act,  82  &  83  Vict.  c.  70,  no  compensation  is  payable  by  local  authorities 
in  respect  of  foreign  animals  slaughtered  after  their  arrival,  but  before  being 
landed  at  a  British  port ;  for  compensation  is  only  payable  where  animals  have 
been  slaughtered  in  pursuance  of  the  act,  and  the  act  does  not  authorize  local 
authorities  to  order  such  animals  to  be  slaughtered.  Nis^er  v.  Mayor ^  etc.,  of 
HuUifl  B.  Div.),  XXIX— 331. 
8u  Adulteration,  1,2;  Buhial,  1 ;  Cbdonal  Law,  26,  27 ;  Nttisanoe,  4 ; 

SBWSB8»  1. 

HEIRS  —  See  Dbfinitions,  52-54. 

HEIR-LOOMS. 

1.  Juriadiction  to  order  sale.  The  Court  of  Chancery  has  no  jurisdiction 
to  order  a  sale  of  heir-loomB  which  are  settled  in  strict  settlement,  simply  on  the 
ground  that  a  sale  would  be  for  the  benefit  of  all  parties  interested.  jyEyncourt 
V.  Qregwy  (Chan.  Div.),  XVIII— 737. 

2.  Sale  to  pay  mortgages.    The  court  has  jurisdiction  to  order  a  sale  of 

heir-looms  apart  from  the  land  to  which  they  are  attached  for  the  purpose  of 

paying  off  mortgages,  and  will  do  so  at  the  instance  of  a  tenant  for  life  where 

satisfied  that  it  will  be  for  the  benefit  of  the  parties  interested  that  they  should 

be  sold,  even  where  there  are  infant  tenants  in  tail  in  remainder.     Fane  y.  Fane 

(Chan.  Div.),  XVH- 710. 

HIGHWAY. 

!•  When  oeaaes.  A  way  ceases  to  be  a  "  public  highway  "  where  the  access 
to  it  at  either  end  has  become  impossible  by  reason  of  ways  leading  to  it  having 
l)een legally  stopped  up.  BaiUey  v.  Jamieson  (Com.  PI.  Div.),  XVII— 289.  See 
note,  Id.,  293. 

2.  Oaxtificate  to  divert  Justices  in  certifying  under  5  &  6  Wm.  4,  c.  50, 
a.  85,  that  they  have  viewed  a  highway  pro'poBed  to  be  diverted,  and  that  the 
proposed  new  highway  is  nearer  or  more  commodious  to  the  public,  must  so 
certify  from  their  own  inspection,  and  not  as  the  result  of  inquiries  from  other 
peraonB. 
When,  therefore,  justices  certified  that  the  proposed  new  highway  would  be 

tnoTe  commodious  to  the  public  than  the  present  highway  because,  *•  upon 

^nquirieB,"  they  found  that  the  old  path  was  inconvenient,  and  the  new  path 

convenient: 
fleW,  that  the  certificate  was  invalid.    lUgina  v.    WaUace   (Q.  B.  Div.), 

mx-91. 

3  OompeiuMition  for  alterations,  etc.    By  the  Public  Health  Act,  1848  (11  & 
12  Vict.  c.  63),  8.  68,  streets  being  highways  within  the  district  of  a  local  board 
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shall  vest  in  and  be  under  the  management  of  the  board,  and  the  boards  shall 
cause  all  such  streets  to  be  levelled,  paved,  flagged,  channelled,  altered,  and 
repaired  as  occasion  may  require.  Bj  the  interpretation  clause  (s.  2) :  *'  The 
word  '  street '  shall  apply  to  and  include  any  highway  (not  being  a  turnpike 
road)."  By  s.  144  compensation  shall  be  made  to  all  persons  sustaining  any 
damage  by  reason  of  the  exercise  of  the  powers  of  the  act ;  and  in  case  of  dispute 
as  to  amount,  the  same  shall  be  settled  by  arbitration  in  the  manner  provided 
by  the  act.  Tlie  footpath  of  a  street  which  was  a  highway  and  also  a  turnpike 
road  within  the  district  of  a  local  board,  was  altered  by  them  under  an  agree- 
ment with  the  turnpike  trustees,  so  as  to  raise  th^  level  of  the  footpath  in  front 
of  the  house  of  the  plaintiff  and  cause  him  damage  : 

Held,  that  a  street  which  is  also  a  turnpike  road  is  not  excluded  by  s.  2  from 
the  operation  of  ss.  68  and  144,  and  that  the  plaintiff  was  therefore  entitled  to 
recover  compensation  from  the  board  in  the  manner  prescribed  by  s.  144.  NtUter 
V.  AeenngUm  Local  Bowrd  (Q.  B.  Div.),  XXVni— 817.     See  notes.  Id.,  830. 

4.  Oompensation  for  raising  houBes.  The  plaintiffs  were  owners  of  houses 
abutting  on  a  highway  which  was  vested  in  the  defendants,  a  local  board  acting 
under  38  &  89  Vict.  c.  55  (Public  Health  Act,  1875),  and  having  the  powers  and 
liabilities  of  surveyor  of  highways.  The  abstraction  of  salt  from  a  bed  beneath 
them  G|LUsed  from  time  to  time  a  subsidence  of  the  ground  upon  which  the 
houses  and  highway  were  situate.  The  houses  were  rebuilt  in  1870  on  timber, 
so  that  they  might  be  raised  by  screw-jacks.  In  1876  the  surface  of  the  high- 
way in  front  of  the  houses  had  subsided  considerably,  and  the  houses  had 
subsided  with  it.  The  surface  of  the  roadway  had  remained  continuous,  so  that 
traffic  could  pass  along  it  as  before  ;  but  the  roadway  was  in  a  curved  hollow, 
and  at  the  level  to  which  it  had  subsided  was  liable  to  be  flooded,  and  in  fact 
was  flooded  at  times,  so  as  to  render  traffic  impossible.  The  defendants  put 
materials  on  the  roadway,  so  as  to  make  the  surface  immediately  above  the  point 
of  the  lowest  subsidence  about  4  feet  3  inches  higher  than  it  was  at  the  com- 
mencement of  the  work.  The  plaintiffs,  having  had  notice  from  the  defendants, 
raised  their  houses  simultaneously  with  the  works  to  the  roadway,  and  then 
claimed  under  s.  308  of  the  act,  and  were  awarded  compensation  for  the  cost  of 
raising  the  houses. 

Having  regard  to  the  obstruction  to  traffic  caused  by  floods,  the  raising  of  the 
road  was  reasonably  necessary  to  put  it  in  a  proper  state  for  traffic ;  but,  exclud- 
ing the  consideration  of  floods,  the  raising  of  the  road  to  the  extent  described, 
though  a  reasonable  and  prudent  act,  was  not  necessary  to  put  the  road  into  a 
proper  state  for  traffic  : 

Held,  that  as  the  highway  was  vested  in  the  defendants,  no  action  of  trespass 
could  have  been  maintained  by  the  plaintiffs,  even  if  more  materials  had  been 
placed  on  the  road  than  a  surveyor  of  highways  could  justify,  and  that  the 
plaintiffs  had  no  right  to  have  the  road  maintained  at  the  level  to  which  it  acci- 
dentally and  recently  sank  ;  and  that  the  works  of  the  defendants  were  not  done 
* '  in  exercise  of  any  of  the  powers  "  of  the  act  within  the  terms  of  s.  308  —  which 
mean  powers  created  by  the  act,  and  not  simply  powers  transferred  by  s.  144 
from  the  surveyor  to  the  local  board  —  but  were  done,  if  not  strictly  in  pursuance 
of  their  duty  as  surveyors  of  highways,  at  all  events  in  exercise  of  such  powers 
as  surveyors  of  highways  have,  and,  consequently,  that  the  plaintiffis  were  not 
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entitled  to  compensation.    Burgess  y.  Northwich  Local  Boa/rd  (Q.  B.  Div.), 
XXIX— 620. 

6.  Liability  for  damage  to.  The  appellant  employed  on  a  highway  a  trac- 
tion engine  drawing  two  wagons  for  the  carriage  of  materials  itnd  goods  used  for 
ordinary  purposes  on  his  estate  (the  engine  being  of  less  weight  than  was 
allowed  by  s.  28  of  the  Highways  and  Ijooomotives  (Amendment)  Act,  1878,  and 
Laving  its  wheels  constructed  in  accordance  with  the  provisions  of  that  section), 
and  thereby  did  damage  to  the  highway  beyond  that  caused  by  the  ordinary 
wear  and  tear : 

Hdd,  that  this  was  "excessive  weight"  and  ''extraordinary  traffic,"  the 
damage  caused  by  which  was  properly  chargeable  upon  the  appellant  under 
&  23  of  the  act.     Afidand  v.  Lucas  (Com.  PI.  Div.),  XXX— 840. 

6.  liability  to  repair.  Where  a  landslip  on  the  side  of  a  hill  has  carried 
away  part  of  a  highway,  leaving  debris  in  some  places  above  and  in  others 
below  the  level  of  the  old  track,  but  it  is  practicable  to  form  a  road  along  the 
old  track  without  an  exorbitant  expense  ;  Held,  that  there  was  not  such  a  total 
destruction  of  the  road  as  to  relieve  the  parish  from  liability  to  repair  it. 
Begiria  v.  Qreenhofo  (Q.  B.  Div.),  XVIII— 183. 

7.  Oontribiition  to  repair  of  turnpike.  An  act  of  Parliament  authorized 
trostees  to  establish  a  ferry  and  make  certain  highways  in  connection  thesewith. 
The  trustees  were  also  empowered  to  take  tolls,  out  of  the  proceeds  of  which 
the  feny  and  roads  were  to  be  maintained.  No  limit  of  time  was  specified  by 
the  act  for  the  expiration  of  the  trust.  The  act  also  provided  that,  in  case  the 
works  thereby  authorized  should  not  be  executed  within  the  space  of  ten  years, 
all  the  powers  and  authorities  thereby  given  should  cease  and  determine,  save 
only  as  to  so  much  of  the  work  as  should  have  been  completed  within  that  time. 

The  trodtees  established  the  ferry  and  made  all  the  roads  specified  in  the  act 
but  one/  The  funds  arising  from  the  tolls  becoming  insufficient  for  the  repair 
and  maintenance  of  the  roads  so  made,  an  application  was  made  by  the  trustees 
to  justices  for  an  order  for  contribution  to  the  repair  of  one  of  the  roads  so 
made,  oot  of  the  highway  rate  under  4  &  5  Vict.  c.  59,  s.  1 : 

Heid,  that  the  trust  created  by  the  act  was  a  turnpike  trust  within  the  mean- 
ing of  4  &  5  Vict.  c.  69  ;  and,  secondly,  that,  inasmuch  as  the  act  merely 
■authorized  and  did  not  compel  the  making  of  the  roads  thereby  specified  and 
contemplated  that  all  the  works  might  not  be  executed,  the  construction  of  the 
whole  system  of  roads  authorized  to  be  made  was  not  a  condition  precedent  to 
the  roads  that  were  made  becoming  highways,  and  consequently  that  an  order 
of  contribution  to  the  repair  of  the  road  in  question  might  be  made  under  4  &  6 
Vict,  c  69,  8.  1.  Begina  v.  Frmoh  (Q.  B.  Div.),  XXIX— 46  ;  affirming  S.  C, 
XXVIII— 172. 

8.  Fnxioiis  driving  in.  A  person,  riding  a  bicycle  on  a  highway  at  such  a 
pace  as  to  be  dangerous  to  the  passers-by,  may  be  convicted  of  furionsly  driving 
a  carriage,  under  6  &  6  Wm.  4,  c.  60,  &  78.  Taylor  v.  Chodmn  (Q.  B.  Div.), 
XXVIII— 748. 

9.  Right  to  pasturage.  By  an  award  made  under  an  Inclosure  Act,  passed 
in  1766,  two  private  roads,  E.  and  H.,  were  set  out.  About  1818,  the  road 
£.  became  a  public  highway.  Down  to  1868,  the  surveyors  of  highways 
for  the  parish  of  C,  within  which  E.  and  H.  were  situate,  had  from  time  to 
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time  let  the  paaturage  upon  E.  aod  H.  to  various  persons.  A  local  board  was 
formed  in  1863  for  the  parish  of  C,  who  in  1876  let  the  pasturage  upon  E.  and 
H.  to  the  plaintiff.  He  thereupon  commenced  to  depasture  the  herbage  with  his 
cattle  on  the  roads.  The  defendant  interfered  with  the  plwntiffs  enjoyment  of 
the  pasturage. 

By  38  A  39  Vict.  c.  55,  s.  4,  a  street  includes  any  highway.  By  s.  144,  every 
local  board  are  within  their  districts  surveyors  of  highways.  By  s.  149.  all 
streets  shall  vest  in  and  be  under  the  control  of  the  local  board  : 

EM,  that  by  force  of  the  above  enactment  the  property  in  the  soil  of  E., 
being  a  **  street,"  so  far  vested  in  the  local  board  that  they  could  demise  the 
right  of  pasturage  thereon  to  the  plaintiff,  who  was  entitled  to  maintain  an 
action  :  but,  that  the  local  board  having  no  power  to  demise  H.,  being  a  pri- 
vate way,  the  plaintiff  had  not  sufficient  exclusive  possession  as  occupier  to 
enable  him  to  maintain  an  action.  Ooverdale  v.  CharUon  (Q.  B.  Div.),  XXVIII — 
705  ;  affirming  8.  C,  Id.,  831. 

10.  Projectiona  over.  A  local  act  for  the  promotion  of  health  and  the  reg- 
ulation of  buildings  in  a  borough  enacted,  after  making  various  provisions  for 
the  prevention  of  nuisances  upon  the  pavements  of  streets,  that  no  projection 
should  be  made  in  front  of  any  building  over  or  upon  the  pavement : 

Held,  that  this  enactment  did  not  apply  to  projections  from  the  front  of  a 
building  which  were  too  high  up  to  interfere  with  free  passage  along  the 
footpath.     Ooldstraw  v.  Duekioarth  (Q.  B.  Div.).  XXIX— 289. 

11.  Overhanging  trees.  The  word  '* owner"  in  sect.  65  of  the  Highways 
Act  (5  &  6  Will.  4,  c,  50)  means  the  person  in  actual  occupation. 

Consequently  an  order  of  justices  under  sect.  65  for  lopping  trees  overhang- 
ing a  highway  made  on  a  summons  served  only  on  the  occupying  tenant  of  the 
land  abutting  on  the  highway  : 

RM  to  be  valid,  and  in  form  sufficient.  Woodard  v.  BiUericay  Highway 
Board  (Chan.  Div.),  XXVII-475. 

12.  Removal  of  obstmction.  The  respondent  was  the  occupier  of  a  resi- 
dence which  communicated  with  an  adjoining  highway  by  means  of  a  gatew.ay; 
and  inclosed  drain  and  brickwork  were  put  down  at  the  gateway  for  the  pur- 
pose of  convenient  access  to  the  respondent's  residence,  and  also  for  the  purpose 
of  allowing  the  free  passage  of  water  running  by  the  side  of  the  highway.  The 
drain  and  brickwork,  with  the  earth  covering  the  same,  formed  a  nuisance  and 
obstruction  to  the  highway.  The  appellant,  being  surveyor  of  highways  for 
the  parish  within  which  the  respondent's  residence  was  situate,  took  up  and 
removed  the  drain  and  the  brickwork,  and  in  so  doing  damaged  them.  The 
appellant  having  been  charged  upon  an  information  before  justices  with  com- 
mitting damage,  injury,  and  spoil  upon  the  respondent's  property,  against  the 
provisions  of  24  &  25  Vict.  c.  97,  8.  52,  they  found  that  the  appellant  acted  h<ma 
fide,  but  that  he  did  not  do  the  act  complained  of  under  a  fair  and  reasonable 
supposition  that  he  had  a  right  to  do  it,  and  they  convicted  him  of  the  offence 
charged  : 

Held,  that  the  conviction  was  wrong,  and  that  the  information  ought  to  have 
been  dismissed ;  for  the  appellant  was  not  a  private  individual,  but  the  sur- 
veyor of  highways  having  a  control  over,  and  an  interest  in,  the  drains  laid  for 
carrying  off  the  water,  and  that  in  dealing  bona  fide  with  the  drains  he  was  not 
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guilty  of  wilfal  or  malicious  damage.  Denny  v.  ThwaUes  (Exch.  Div.)»  ^^ 
-546. 

13. Semble,  that,  as  the  appellant,  according  to  the  finding  of  the  jus- 
tices, acted  bona  fide,  tliej  ought,  upon  the  facts  stated,  also  to  have  found  that 
he  acted  under  a  fair  and  reasonable  supposition  that  he  had  a  right  to  do  what 
was  complained  of  in  the  information.     Id. 

14.  Toll-hoose,  compelling  removal  of.  A  toll -house  erected  bj  turnpike 
trustees  on  a  highway  was  for  some  years  used  for  the  collection  of  tolls.  The 
toll-bar  attached  to  the  house  was  then  taken  down,  and  for  twelve  years  sub- 
sequently no  toll  had  been  collected  at  the  house,  which  had  been  in  the  occu- 
pation of  a  man  employed  by  the  road  surveyors  for  the  repair  of  the  road.  It 
was  stated  by  the  trustees  that  they  might,  at  some  future  period,  again  require 
to  use  the  house  on  the  collection  of  tolls  : 

Held,  that  the  owner  of  the  land  adjoining  was  entitled  to  a  mandamus  to 
compel  the  trustees  to  pull  down  the  toll -house  and  remove  the  materials,  for  it 
must  be  taken  to  have  become  **  useless  and  no  longer  required  for  the  purposes 
of  the  road"  within  the  meaning  of  4  Geo.  4,  c.  95,  s.  67.  Begina  y.  Cfreen- 
law  Boad  Trustees  (Q.  B.  Div.),  XXIX— 15. 

See  Cbihinal  Law,  58,  54. 
HOMICIDE— iS^  Cbiminal  Law,  50,  51. 

HOTCHPOT  —  ^  Advancements,  5. 
HOTEL  KEEPER  — /8m  Inkeebfeb,  1-5. 

HUSBAND  AND  WIFE. 

1.  Husband's  liability  for  debts.  In  an  action  against  a  married  woman 
and  her  husband  for  a  debt  contracted  by  the  wife  previously  to  her  marriage, 
Judgment  was  entered  against  the  wife  for  principal,  interest,  and  costs,  but 
in  favor  of  the  husband  with  costs  under  the  provisions  of  the  Married  Women's 
Property  Act,  1870,  and  the  Amendment  Act,  1874.  The  wife's  property  having 
been  settled  on  her  marriage  for  her  separate  use  without  power  of  anticipation, 
the  plaintiffs  commenced  an  action  in  the  Chancery  Division,  for  the  purpose  of 
enforcing  the  judgment  obtained  by  them  against  the  wife,  and  further,  to  be 
allowed  to  add  to  this  the  costs  they  had  had  to  pay  the  husband  : 

Held,  that,  notwithstanding  the  restraint  against  anticipation,  the  plaintiffs 
were  entitled  to  recover  against  the  separate  estate  of  the  wife  the  amount  of 
their  judgment  debt  and  costs,  as  well  as  the  costs  paid  to  the  husband,  which 
might  be  added  to  their  original  debt.  London  and  Provincial  Bank  v.  Bogle 
(Chan.  Div.),  XXV— 1.     See  notes.  Id.,  4, 

2. A  married  woman  carried  on  in  her  maiden  name  a  millinery  business 

separately  from  her  husband.  A  debtor's  summons  was  issued  against  the  hus- 
band and  wife,  claiming  the  payment  of  a  sum  due  upon  some  bills  of  exchange 
drawn  by  the  summoning  creditor  upon  and  accepted  by  the  wife  in  her  maiden 
name,  and  dishonored.  The  husband  applied  to  the  court  to  dismiss  the  sum- 
mona.  He  deposed  that  he  never  authorized  his  wife  to  pledge  his  credit,  and 
that  five  years  previously  he  had  given  notice  to  the  summoning  creditor  that 
he  bad  nothing  to  do  with  his  wife's  business.     On  this  evidence,  which  was 
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aitcontradicted,  the  legiatrsr  made  the  common  order  etafing  the  proceedlngaon 
Becurit;  being  given  b;  the  busbaad  : 

Seld,  that  on  the  evidence  the  husband  was  not  liable  for  the  debt ;  that 
the  issning  at  the  eumiuoiia  was  an  abase  of  the  procedure ;  and  that  the 
SDmmoDS  miut  be  diEmtsBed  with  oosta.  Matter  of  She^^erd  (Chan.  D1t.)> 
ZXVII— 128. 

3.  For  uecMiulM.  Where  hosbuid  and  wile  eeparote  by  mutual  consent, 
tbewiCe  making  her  own  terms  as  to  her  income,  and  that  income  proves 
insaffldent  tor  her  support,  the  wife  has  no  authority  to  pledge  her  husband's 
credit.     EasOand  v.  Bnrd^M  (Q.  B.  Div.),  XXVllI— S62.     See  noles,  Id.,  867. 

4.  Defendants,  huaband  and  wife,  executed  a  deed  of  Beparation,  by  the 

terms  of  which  the  wife  retained  the  income  of  property  settled  to  her  separate 
use  on  msrrisge.  The  hasband  covenanted  to  pa;  her  £20  a  year  towards  the 
maintenance  of  three  of  the  children  of  the  marriage,  and  the  wife  cavenaDted 
to  maintain  tbeee  children  until  they  were  twenty-one,  and  not  to  appl;  for 
further  assiHtauceto  her  husband.  The  husband  had  kept  up  the  annual  pay- 
ments of  £20  in  accordance  with  the  tenus  of  the  deed.  PlaiutiB  saed  defend- 
ants in  the  county  court  to  recover  the  price  of  meat  supplied  to  the  wife  after 
the  sepamtion,  and  the  judge  at  the  trial,  on  hearing  the  wife's  evidence,  found 
tbat  her  income  was  insufficient  for  her  support,  and  mled  that  she  had  author- 
ity to  pledge  her  husband's  credit  for  the  price  of  the  meat.     On  appeal : 

Held,  that  this  ruling  was  wrong,  and  that  the  wife,  after  the  separation,  had 
BO  implied  authority  to  pledge  her  hasband's  credit.     Id. 

6.  A  solicitor  employed  l>y  a  wife  to  take  proceedings  against  her  hos- 

nd  to  obtain  a  divorce  on  the  ground  of  cruelty  and  adultery,  may  sue  the 
sliand  for  "  extra  costs,"  i.e.,  coats  reasonably  incurred  by  him  beyond  the 
9t8  taxed  and  allowed  as  between  party  anA  party. 

Hie  common  law  right  to  sue  the  hustiand  aa  for  "  neceesariea  "  supplied  to 
e  wife,  is  not  to  be  limited  to  the  statutable  rights  and  remedies  for  costs 
ren  to  the  wife  under  the  Divorce  Acts.  Ottatcayr.  IIamiUtm{Coni.  PI.  Div.), 
£X— 341.     See  notes.  U.,  349. 

5.  A  husband  who  is  able  and  willing  to  supply  his  wife  wttb  neceeea- 

19,  and  who  has  forbidden  her  to  pledge  his  credit,  cannot  be  held  liable  for 
cessaries  liought  by  her  ;  and  a  tradesman,  without  notice  of  the  husband's 
ohibition  and  without  having  had  previous  dealings  with  the  wife  with  his 
tent,  cannot  maintain  an  action  against  him  for  the  price  of  articles  of  female 
:ire  suitable  to  her  station  in  life,  and  supplied  to  her  upon  his  credit  bat 
Ihout  his  knowledge  or  assent.  DOenAam  v.  MtOrn  (Q.  B.  Div.),  XXIX— 
2.     See  notes.  Id.,  301. 

T.  Anta-nnptlal  ooutraot,  ▼alldltrot  By  thefirstof  twoinstrnmentB  made 
1808,  on  the  marriage  of  J.  F.  with  J.  6.,  the  immovable  property  in  question 
this  appeal  was  conveyed  by  way  of  donation  by  J,  S.'s  mother  to  the  said 
F.  and  J.  8.  By  the  second,  J.  F.  and  J.  8.  agreed  titter  w  that  they  would 
e  in  community  ;  tbat  all  immovable  and  other  property  belonging  to  either 
[hem  at  the  date  of  the  marriage  shonld  be  brought  into  community  ;  that  it 
)uld  for  the  purposes  of  the  community  be  deemed  movable  ;  with  a  clause 
reprite,  to  the  effect  that  when  the  community  was  dissolved  by  death  or 
lerwise,  the  wife  might  at  her  option  reclaim  or  resume  all  property  bronght 
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in  on  her  part  clear  and  free  from  the  debts  and  charges  of  the  community,  sab- 
ject  to  this,  that  in  any  case  in  which  she  had  bound  herself,  or  assented,  to 
any  particular  debt,  or  had  a  judgment  pronounced  against  her  by  a  competent 
court,  she  was  to  rely  apon  and  have  the  benefit  of  her  husband's  estate,  and 
shoald  have  as  from  the  date  of  the  marriage  a  hypothec  upon  her  husband's 
estate  for  the  fulfilment  of  that  contingent  obligation. 

By  a  notarial  act  passed  on  the  26th  of  January,  1855,  whilst  the  community 
still  subsisted  as  to  the  said  immovable  property,  the  same  was  hypothecated  to 
the  appellants  by  the  said  J.  F.  and  J.  S.  as  sureties  for  the  death  of  their  son. 
The  act  further  contained  an  express  consent  by  the  mother  (J.  S.)  to  the 
hypothecation  of  the  said  property  by  her  husband  in  the  appellants'  favor,  and 
an  express  renunciation  of  any  rights,  whether  of  property  or  hypothec^  which 
she  might  have  had,  which  could  in  ai\y  way  come  into  competition  with  the 
security  so  created,  whether  by  her  own  or  her  husband's  act. 

In  a  suit  (in  1869)  by  the  respondent,  who  claimed  under  a  subsequent  act  of 
donation  from  J.  S. ,  to  set  aside  the  notarial  act,  it  was  contended  that  the  same 
was  fraudulent,  that  certain  informalities  of  preparation,  expression,  and  exe- 
cution, deprived  it  of  its  probative  character,  and  that  otherwise  it  did  not  bind 
the  title  which  the  respondent  derived  from  J.  S. 

The  informalities  were  —  1.  That  pages  7  and  8  of  the  act  appeared  to  have 
been  written  after  pages  9  and  10,  and  had  not  been  initialed  ;  2.  That  the 
house  notified  as  the  place  where  the  contract  was  passed  was  incorrectly  stated  : 

JSMt  that  the  act  was  not  fraudulent,  was  well  executed,  authentic,  and 
probative,  and  was  sufficient  in  law  to  bind  the  title  which  the  respondent 
claimed  through  the  donation  of  J.  S.     Hamel  v.  Panel  (App.  Cas.),  XIX — 9. 

8. According  to  the  French  law  contained  in  the  Ordinance  of  Francis 

I,  of  October,  1535,  or  the  Canadian  law  contained  in  the  Edict  of  the  Council 
of  State  of  1733.  or  the  principle  upon  which  these  laws  are  framed,  the  initial- 
ing of  the  above  pages  7  and  8  was  not  essential,  the  sense  of  the  deed  not  being 
complete,  and  the  deed  not  being  coherent  without  them.     Id. 

9.  According  to  the  practice  in  Canada,  and  possibly  according  to  the 

right  construction  of  the  Ordinance  of  Blois,  Art.  167,  the  house  where  the 
notary  completes  a  contract  by  his  signature  is  the  proper  place  to  be  notified  as 
the  place  where  such  contract  was  passed.  If,  however,  there  is  error  in  noti- 
fying the  place  of  passing  the  contract,  the  consequence  is  not  nullity,  nor  that 
the  act  loses  its  notarial  and  probative  character,  but  only  that  it  must  be 
proved  (as  was  done  in  this  case)  that  the  place  where  it  actually  was  passed 
was  within  the  jurisdiction  of  the  notary.     Id. 

10.  Assuming  that  J.  S.'s  contract  of  suretyship  was  null  and  ineffectual, 

and  also  her  hypothecation,  so  far  as  it  was  connected  with  her  invalid  obliga- 
tion of  suretyship ;  yet  her  constant  to  her  husband's  hypothecation,  and  her 
waiver  of  all  claims  in  favor  of  the  appellants,  were  binding  upon  her.  The 
clause  of  reprvte  did  not  enable  her  to  resume  or  reclaim  anything  as  against  a 
creditor  in  whose  favor  she  had  consented  to  the  act  of  her  husband  during  the 
community.     Id. 

11.  Loan  by  wife  to  husband.  B.,  a  trader,  in  1857  went  through  the 
ceremony  of  marriage  with  M.,  a  sister  of  his  de'*eased  wife,  and  thenceforth 
lived  with  her  as  his  wife.     In  1858  a  sum  of  £2,000,  which  came  to  her  under 
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the  will  of  her  father,  was  hj  her  direction  paid  to  B.,  to  be  employed  by  him 
in  his  business,  it  being  at  the  same  time  agreed  that  B.  should  be  a  trustee 
of  the  £2,000  for  M.,  and  that  a  settlement  should  be  executed  to  carry  out  the 
agreement.  In  1876  B.  filed  a  liquidation  petition.  No  settlement  of  the  £2,000 
had  been  executed : 

Held,  that  M.  was  not  entitled  to  prove  in  the  liquidation  for  the  £2,000  in 
competition  with  the  creditors  of  the  business.  Matter  of  BeaU.  Ex  parte  Cor- 
bridge  (Chan.  Div.),  XIX— 791.     See  notes.  Id.,  794. 

12.  Wife's  separata  property.  A  woman  in  1855  entered  the  service  of  a 
man  as  housekeeper  in  a  house  which  was  in  his  occupation  but  was  not  his 
ordinary  place  of  residence.  He  shortly  afterwards  engaged  to  marry  her.  In 
1861  she  commenced  the  business  of  preserving  fruit,  which  was  begun  upon  a 
small  scale,  but  gradually  l>ecame  a  large  wholesale  business.  It  was  carried  on 
l^  her  in  her  own  name ;  she  kept  a  separate  banking  account ;  and  he  admitted 
that  it  was  her  own  business,  and  was  managed  solely  by  her,  though  he 
sometimes  assisted.  In  1874  he  married  her.  After  the  marriage  the  business 
was  carried  on  by  her  as  before,  in  her  maiden  name ;  her  husband  resided  in 
the  house  where  it  was  carried  on,  but  it  did  not  appear  that  he  took  any  further 
part  in  it  than  he  had  done  before  the  marriage.  He  shortly  afterwards  died 
intestate : 

Held,  that  the  stock-in-trade  and  capital  of  the  business  belonged  to  the  widow, 
and  were  not  part  of  the  husband's  estate.  Aahworth  v.  OiUram  (Chan.  Div.), 
XXII— 550. 

13. A.,  a  butcher  (not  within  the  city  of  London),  in  consequence  of  con- 
firmed intemperence,  became  incapable  of  continuing  his  business,  and  was 
removed  to  the  workhouse  infirmary  suffering  from  delirium  tremens.  On  his 
removal,  a  friend  at  various  times  lent  his  wife  sums  of  money  to  enable  her  to 
purchase  meat  wherewith  to  carry  on  the  business  for  the  support  of  her  family. 
She  continued  to  do  so  for  several  months,  her  husband  on  his  return  from  the 
infirmary  never  in  any  way  interfering,  but  residing  for  part  of  the  time  in  an 
upper  room  of  the  house.  Meat  which  had  been  so  purchased  by  the  wife  was 
seized  in  execution  for  a  debt  of  the  husband  ;  and  upon  an  interpleader  sum- 
mons the  county  court  judge  came  to  the  conclusion, —  whether  as  matter  of  law 
or  of  fact  did  not  appear, —  that  the  case  was  not  within  the  Married  Woman's 
Property  Act,  1870.  Upon  appeal  to  a  divisional  court,  it  being  agreed  that  the 
court  should  draw  inferences  from  the  facts  stated  by  the  judge  : 

Heldy  that  the  case  disclosed  such  a  separate  trading  by  the  wife  as  to 
warrant  them  in  holding  that  the  goods  seized  were  the  property  of  the  wife. 
Lavell  V.  Newton  (Com.  PI.  Div,),  XXX— 869. 

14. Under  a  trust  deed  for  providing  pensions  for  the  widows  and  chil- 
dren of  clerks  in  the  East  India  Company's  service  the  petitioner  became  entitled 
to  a  widow's  pension.  She  married  a  second  husband,  who  claimed  to  be  entitled 
to  the  pension  in  his  marital  right.  The  trust  deed  provided  that  the  pension 
should  be  paid  for  the  maintenance  of  widows  and  children,  and  that  any 
recipient  of  a  pension  who  should  dispose  of  or  incumber  it  should  lose  all  right 
to  such  pension.  It  was  obligatory  on  the  clerks  in  the  company's  service  to 
contribute  to  this  fund  : 

HMj  that  the  pension  provided  for  the  petitioner  was  intended  by  the  trust 


HUSBAND  AND  WIFE.  28T 

deed  to  be  for  ber  separate  nse,  and  the  money  was  ordered  to  be  paid  to  her 
upon  her  sole  receipt.    MaMer  of  Peacock^ »  Trusts  (Chan  Div.),  XXVII — 52. 

16.  Reduction  to  possession  by  husband.  The  receipt  by  an  a^ent, 
appointed  by  husband  and  wife,  of  money  forming  part  of  the  estate  of  an 
intestate  of  which  the  wife  is  administratrix,  amounts  to  a  redaction  into  posses- 
sion by  the  husband  of  the  wife's  distributive  share  of  the  money.  Matter  of 
Barber.    Dardier  v.  Chapman  (Chan.  Div.),  XXVII— 667. 

16. A.,  being  entitled  in  right  of  his  wife  to  a  share  of  an  intestate's 

estate,  sold  the  share  to  6.,  a  solicitor,  who  conducted  a  suit  to  administer  the 
estate.  A.  predeceased  his  wife,  and  B.  died  subsequently.  A  suit  was  insti- 
tuted by  the  executors  of  A.  to  set  aside  the  sale,  on  the  ground  that  informa- 
tion in  the  possession  of  B.  as  to  the  real  value  of  the  property  was  concealed 
from  A.  at  the  time  of  the  sale  : 

ffeld,  upon  a  preliminary  objection,  that  the  sale  by  A.  of  his  wife's  chose  in 
action  was  a  reduction  into  possession,  which  was  voidable  under  certain  circum- 
stances, and  the  right  of  avoidance  being  in  the  husband  survived  to  his 
executors,  and  they  were  the  persons  entitled  to  sue,  and  not  the  wife's  repre- 
sentatives. Widgery  v.  Tepper  (Chan.  Div.),  XXII— 261 ;  affirmed  S.  C, 
XXIII— 649. 

17. A  married  woman  became  in  1866  entitled,  on  the  death  of  an  intes- 
tate, to  a  share  of  his  estate.  Part  of  her  share  was  paid  by  the  administrator 
to  the  husband,  and  in  1867  some  shares  in  a  joint  stock  company,  which  had 
been  appropriated  by  the  administrator  in  respect  of  the  remainder  of  the  wife's 
share,  were,  with  the  assent  of  the  husband  and  wife,  transferred  into  their 
joint  names.  In  May,  1874,  the  husband  deserted  the  wife,  and  in  November, 
1874,  she  obtained  from  the  justices  a  protection  order,  by  which  her  property 
and  earnings  acquired  since  the  date  of  the  desertion  were  protected  from  her 
husband.  In  1876  the  company  resolved  upon  a  voluntary  liquidation,  and  the 
liquidator  gave  notice  to  the  husband  and  wife  that  he  was  prepared  to  refund 
£900  in  respect  of  the  capital  of  the  shares.  The  wife  thereupon  (suing  as  a 
feme  sole  under  the  protection  order)  commenced  an  action  against  the  company 
and  the  husband,  claiming  payment  of  the  £900  to  her  as  a  feme  sole.  The 
money  was  paid  into  court : 

Held,  that  the  transfer  into  the  joint  names  did  not  amount  to  a  reduction  into 
possession  by  the  husband,  and  that  the  wife  was  entitled  to  the  £900  as  Kfeme 
scie  under  the  protection  order,  as  being  property  acquired  by  her  after  the 
desertion.     Nicholson  ▼.  Drury  Buildings  Estate  Go.  (Chan.  Div.),  XXIII— 397. 

18.  Mrs.  W.  made  her  daughter,  Mrs.  P.,  her  sole  executrix  and  uni- 
versal legatee.  At  the  death  of  Mrs.  W.  her  son-in-law,  P.,  was  indebted  to  her 
on  a  bond  conditioned  for  payment  of  a  sum  of  money  by  yearly  instalments, 
some  of  which  did  not  become  due  till  after  her  death  ;  but  others  which  became 
due  before  her  death  remained  unpaid.  Mrs.  P.  proved  the  will,  and  about 
twelve  months  after  her  mother's  death  passed  the  residuary  account,  showing 
that  the  debts  were  all  paid.  P.  took  the  bond  into  his  possession  and  kept  it 
till  his  death,  which  took  place  more  than  six  months  after  passing  the  account, 
and  applied  to  his  own  use  all  the  other  personal  estate  of  Mrs.  W.  After  the 
death  of  P.,  a  decree  having  been  made  for  administration  of  his  estate,  Mrs. 
P.,  as  executrix  of  her  mother,  sought  to  prove  as  a  creditor  on  t]x^  bond  : 
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JSM,  that,  as  the  debts  of  Mrs.  W.   had  been  paid,  and  the  residue  had 
become  a  clear  fand  in  the  lifetime  of  P.,  the  liability  of  P.  on  the  bond  was 
extinguished,  and  the  proof  could  not  be  allowed.     Price  v.  Price  (Chan.  Div.  \ 
XXVII— 429. 

19.  Wife's  right  to  receiTe.  Testatrix  bequeathed  to  a  married  woman  bj 
name,  describing  her  as  married,  a  reversionary  share  of  a  fund  of  mixed  real 
and  personal  estate,  expectant  on  a  life  interest.  The  will  declared  that  every 
gift  thereby  made  to  a  married  woman  should  be  for  her  separate  use,  without 
power  of  anticipation,  and  that  her  receipts  alone  should  be  good  discharges  for 
the  same.  The  tenant  for  life  died  in  the  lifetime  of  the  testatrix,  who  never- 
theless did  not  alter  her  will. 

The  married  woman's  share  of  the  residue  being  now  represented  by  a  sam 
of  cash  standing  in  court,  uninvested,  upon  petition  by  the  married  woman  to 
have  the  cash  paid  out  to  her,  upon  her  separate  receipt : 

Heldy  that  she  was  so  entitled.  Matter  of  Croughton'i  Trtuts  (Chan.  Div.), 
XXV— 426. 

20.  liability  of  wife's  property.  Personal  property  settled  on  the  mar- 
nage  of  C.  W.  in  trust  as  she  should  during  coverture  by  deed  or  will  appoint, 
and,  subject  thereto  for  her  separate  use  for  life,  and  if  she  survived  her  hus- 
band (which  happened)  for  her  absolutely: 

HM,  to  be  bound  by  her  general  engagements.  Mayd  v.  I\M  (Chan,  Div.), 
XVIII— 700. 

21. Accordingly,  C.  W.  having  in  a  settlement  on  the  marriage  of  her 

daughter  L.  covenanted  with  the  trustees  thereof  for  the  payment  to  them  on 
her  decease  of  £1,000  to  be  in  trust  for  L.  for  life,  then  for  the  husband  of  L. 
for  life,  then  upon  the  usual  trusts  for  her  children  : 

Heldf  that  the  trustees  of  L/s  settlement  were  entitled  on  the  death  of  C.  W. 
to  stand  in  the  position  of  creditors  in  respect  of  the  property  comprised  in  the 
first  settlement.     Id. 

22.  The  separate  estate  of  a  married  woman  in  earnings,  under  the 

Married  Women's  Property  Act,  1870,  becomes  upon  her  death  equitable  ajsaets 
and  divisible  amongst  her  creditors  pa/ri  pctetru^  so  that  her  executor  has  no 
right  to  retain  in  full  his  own  debt  thereout.  Thompson  v.  Bennett.  Matter 
ofPoMe  Estate  (Chan.  Div.).  XXIII— 303. 

23. A  woman  married  since  the  passing  of  the  Married  Women's  Prop- 
erty Act,  1870,  joined  her  husband  in  signing  a  joint  and  several  promissory 
note  for  money  lent  to  him.     The  husband  became  bankrupt : 

Held,  that  her  separate  estate  was  liable  for  the  amount  due  on  the  note,  and 
that  it  was  not  necessary  to  make  any  trustees  for  the  wife  parties  to  the  action. 
Dames  v.  Jenkins  {Oxkh,  Div.),  XXIII — 300. 

24.  Judgment  when  a  charge.  An  action  was  brought  against  a  married 
woman  for  a  debt  contracted  with  a  creditor  who  believed  her  to  be  a  feme 
sole.  She  pleaded  coverture,  and  the  husband  was  then  made  a  party.  It  was 
alleged  that  she  had  separate  estate.  At  the  trial  it  was  declared  that  her  sep- 
arate estate  was  chargeable  with  payment  of  the  debt  and  costs,  and  an  inquiry 
was  directed  to  ascertain  of  what  her  separate  estate  consisted  and  in  whom  it 
was  vested.  In  answer  to  the  inquiry  the  Master  certified  that  the  separate 
property  consisted  of  an  annuity  secured  by  the  covenant  of  the  husbaxid  opn- 
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tained  in  a  separation  deed  and  vested  in  a  trastee.  On  a  sammons  by  the 
plaintiff  to  show  cause  vfhj  he  should  not  be  at  liberty  to  sign  judgment,  and 
the  trustee  not  being  a  party  : 

Held,  that  the  court  could  only  make  an  order  declaring  the  debt  (with  inter- 
est), and  the  taxed  costs  of  the  plaintiff,  to  be  a  charge  upon  the  annuity,  but 
without  prejudice  to  any  claim  by  the  trustee.  CoUett  v.  Dickenson  (Chan. 
Div.).  XXVII— 875. 

26.  Action  by  wife.  The  status  of  a  married  woman  is  not  affected  by  the 
pronouncing  of  a  decree  nisi  for  the  dissolution  of  the  marriage.  She  continues 
to  be  subject  to  all  the  disabilities  of  coverture  until  the  decree  is  made  abso- 
lute, and  cannot  sue  in  her  own  name  alone  for  the  wrongful  taking  of  her 
goods,  even  though  such  decree  was  made  absolute  after  plea  and  before  the 
trial : 

Held,  that  the  plaintiff  was  still  a  married  woman  notwithstanding  the  decree 
nm  and  that  the  plea  was  proved.  Norman  v.  ViUars  (Exch.  Div.),  XXI 
— «)0. 

26. The  trustee  of  a  sum  of  stock  for  the  separate  use  of  a  married 

woman  having  improperly  transferred  it  into  the  joint  names  of  her  husband 
and  himself,  the  husband  for  six  years  received  the  dividends,  after  which  the 
trustee  died,  and  the  husband,  without  his  wife's  knowledge,  sold  out  the  stock, 
and  applied  the  proceeds  to  his  own  use.     Some  time  afterwards  he  left  her  : 

Held,  that,  though  the  wife  might  have  been  presumed  to  have  assented  to 
the  husband's  actual  receipt  of  the  dividends  while  the  stock  remained  intact, 
yet  no  such  assent  could  be  presumed  after  it  had  been  sold,  and  that  she  was 
entitled  to  recover,  as  against  her  husband  and  the  estate  of  the  deceased  trus- 
tee, the  arrears  of  dividends  which  had  accrued  since  that  time,  as  well  as  to 
have  the  trust  fund  replaced.  Dixon  v.  Dioeon  (Chan.  Div.),  XXVI — 365.  See 
notes,  Id.,  871. 

27. Since  the  Judicature  Acts,  as  before,  a  married  woman  suing  to 

recover  separate  estate  ought  to  sue  by  a  next  friend,  making  her  husband  a 
defendant.     Roberts  v.  Ef)ans  (Chan.  Div.),  XXV — 48. 

28. In  an  action  of  this  kind  the  husband  was  made  a  co-plaintiff.     Tlie 

defendant  by  his  statement  of  defence  objected  that  the  husband  ought  to  have 
been  a  defendant.  The  statement  of  claim  was  afterwards  amended  for  another 
purpose,  but  no  alteration  was  made  as  to  the  parties. 

At  the  trial  the  court  ordered  the  husband  to  be  made  a  defendant,  and,  in 
giving  judgment  for  the  wife,  deprived  her  of  the  costs  of  the  pleadings  subse- 
quent to  the  time  when  the  defendant  took  the  objection.     Id. 

29. The  plaintiff's  husband,  who  married  her  when  he  was  an  infant  of 

about  seventeen,  agreed  in  writing  shortly  before  the  marriage,  and  in  consid- 
eration of  the  same  to  assign  all  her  property  to  a  trustee  for  her  sole  and  sepa- 
rate use.  At  the  time  of  the  marriage  the  plaintiff  was  possessed  of  some 
leasehold  property  in  her  own  right,  and  of  other  leasehold  property  in  trust  for 
her  son  by  a  former  marriage,  and  the  defendant  was  her  agent  appointed  by 
Ler  to  receive  the  rents  of  the  said  leasehold  property,  and  as  such  agent  he 
received  the  rents  both  before  and  after  the  last  marriage.  Iminodiatdy  after 
the  last  marriage  the  plaintiff  was  deserted  by  her  hus1}and.  and  she  obtnint^d  a 
protection  order  from  a  police  magistrate,  under  20  &  21  Vict.  c.  85,  s.  21,  pro- 
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tecting  all  lier  earnings  and  property  acquired  since  the  desertion.  Tlie  action 
was  brought  by  the  plaintifE  alone  without  her  husband  (who  was  still  an  infant) 
for  the  rents  received  by  the  defendant  after  the  marriage.  The  husband  made 
no  claim  to  any  of  the  rents,  but  the  defendant  having  had  notice  of  the  mar- 
riage, refused  to  pay  them  to  the  plaintifE ;  and  he  applied  to  stay  the  action 
until  the  plaintifE  added  a  next  friend  or  gave  security  for  costs.  This  applica- 
tion was  refused  at  chambers,  and  on  appeal  by  a  divisional  court : 

ffdd,  that  the  agreement  to  assign  was  void  as  against  the  infant  husband. 
Kingsman  v.  Kingsman  (Q.  B.  Div.),   XXIX — 514. 

30.  HM^  also,  that  the  protection  order  did  not  apply,  but  that  the 

effect  of  the  refusal  of  the  court  to  stay  the  action  on  the  defendant's  applica- 
tion, was  to  give  leave  to  the  plaintiff  to  sue  alone  without  her  husband,  in 
exercise  of  the  authority  given  to  a  court  or  judge  by  Order  xn,  rule  8,  and 
which  might  be  so  exercised  after  action  brought,  and  that  therefore  the  plain- 
tiff was  entitled  to  sue  alone  and  to  recover  the  money  received  from  the  prop- 
erty of  which  she  was  trustee.     Id. 

31.  HM,  however,  by  Lord  Selborne,  L.C.,  and  Baggallay,  L.J.,  that 

the  agreement  to  assign  being  void  against  her  husband  she  oonld  not  recover 
the  money  received  from  the  property  which  belongfed  to  her  absolntely  before 
her  last  marriage.    Id. 

32.  Held  J  by  Brett,  L.J.,  that  she  conld,  since  the  husband  had  made 

no  claim,  and  therefore  the  defendant,  who  was  not  defending  by  his  authority, 
could  not  set  up  the  husband's  right  as  an  answer  to  the  action.     Id. 

33.  Action  by  divorced  wife.  A  wife  after  being  divorced  from  her  hus- 
band cannot  sue  him  for  an  assault  committed  upon  her  during  coverture. 

Declaration,  that  the  defendant  assaulted  and  beat  the  plaintiff.  Plea,  that 
at  the  time  of  the  committing  of  the  grievances,  &c.,  the  plaintiff  was  the  wife 
of  the  defendant.  Replication,  that  l)efore  suit  the  marriage  of  the  plaintiff 
and  the  defendant  was  dissolved  by  the  absolnte  decree  of  the  Court  for  Divorce 
and  Matrimonial  Causes.     On  demurrer  : 

Heldt  that  the  replication  was  bad :  for  that  the  action  did  not  lie,  as  the 
wife's  inability  to  sue  did  not  arise  merely  from  the  necessity  of  joining  her 
husband  in  an  action  for  an  assault,  but  from  the  rule  that  husband  and  wife 
are  one  person  in  law.  PhUlips  v.  Bamet  (Q.  B.  Div.),  XVII — 100.  See  notes. 
Id.,  105. 

34.  Action  against  wife.  The  husband  of  a  married  woman  must  be  joined 
with  her  as  a  defendant  in  an  action  to  charge  wages  and  earnings  which  are 
her  separate  property  under  38  &  34  Vict.  c.  98  (The  Married  Women's  Prop- 
erty Act,  1870).  Raneack  v.  Lablache  (Com.  PI.  Div.),  XXX— 100.  See  notes. 
Id.,  104. 

See  Criminal  Law,  48,  44 ;  Dower,  1,  2. 

ILLEGAL  CONTRACT. 

1.  Will  not  be  enforced.  No  court  of  law  or  equity  will  lend  its  assistance 
in  any  way  towards  carrying  out  an  illegal  contract ;  therefore  snch  a  contract 
cannot  be  enforced  by  one  party  to  it  against  the  other,  either  directly,  by  ask- 
ing  the  court  to  carry  it  into  effect,  or  indirectly,  by  claiming  damages  or  com- 
pensation for  breach  of  it :  though  there  may  be  some  cases  in  which  a  party  to 
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sacb  a  contract  may  recover  from  a  third  person  money  paid  over  to  that  person 
in  porsnance  of  the  contract ;  and  other  cases  in  which  a  person  may  recover 
from  the  parties  to  sach  a  contract  moneys  obtained  by  them  from  him  on  the 
representation  that  the  contract  was  legal.  A  "government  securities  trust," 
or  combination  of  more  than  twenty  persons,  formed  on  the  principle  of  invest- 
ing the  subscriptions  of  the  members  and  dividing  the  capital  fund  and  profits 
among  themselves  by  means  of  certificates  convertible  by  annual  drawings  by 
lot  into  preference  dividend  bonds  bearing  interest,  with  a  bonus,  is  an  "  asso- 
ciation for  the  acquisition  of  gain  "  within  the  meaning  of  sect.  4  of  the  Compa- 
nies Act,  1862,  and  is,  therefore,  unless  registered  under  that  section,  an  illegal 
association.     Sykes  v.  Beadan  (Chan.  Div.),  XXyiI--435.     See  notes,  Id.,  460. 

2. Seniblet  the  mode  of  distribution  was  a  lottery,  and  therefore  illegal 

under  the  Lottery  Acts.     Id. 

3. A  member  of  such  an  association,  which  had  never  been  registered 

onder  the  Companies  Act,  1862,  but  which  was  regulated  by  a  trust  deed, 
brought  an  action  against  the  trustees  named  in  the  deed  to  have  the  trust 
administered  by  the  court,  and  to  make  the  trustees  liable  for  alleged  breaches 
of  trust  whereby  part  of  the  trust  fund  had  been  lost.  A  demurrer  by  one  of 
the  defendants,  a  retired  trustee,  was  allowed,  on  the  ground  that  the  associa- 
tion was  illegal,  and  that  the  trust  deed  therefore  constituted  an  illegal  contract 
which  the  court  would  not  enforce.     Id. 

See  Insubajtcb,  Marikb,  27-82 ;  Wageb,  1. 

ILLEGITIMATE  CfflLDREN  —  See  Legacy,  10-15. 

XKPBOVEMENTS  —  See  Lunatic,  8 ;  Trusts,  bto.,  62. 

INCOME  —  See  Hbibs  ;   Inburancb,  Life,  7. 

INDEMNITY  —  See  Trusts,  etc.,  62. 

INDICTMENT  —  See  Criminal  Law,  68,  etc. 

INFANT. 

1«  Contract  o£  Under  the  Employers  and  Workmen  Act,  1875  (88  &  89 
Viet,  c  90),  which  enables  a  dispute  between  an  employer  and  workman  to  be 
heard  and  determined  by  a  court  of  summary  jurisdiction,  an  agreement,  by 
which  an  infant  undertakes  to  serve  an  iron  shipbuilder  and  boiler  maker  as 
plater  and  riveter  for  a  term  of  five  years  at  weekly  wages,  with  a  proviso  that 
—  should  the  employers  cease  to  carry  on  their  business,  or  find  it  necessary  to 
reduce  the  operations  of  their  works,  either  temporarily  or  permanently,  from 
their  b^ng  unable  to  obtain  materials,  or  in  consequence  of  any  accident,  or  in 
consequence  of  strikes  or  combinations  of  workmen,  or  from  any  cause  over 
which  they  should  not  have  any  control  —  they  shall  have  power  to  terminate 
the  agreement,  and  discharge  the  infant  upon  giving  him  fourteen  days'  notice, 
is  not  void  on  the  face  of  it  so  as  to  prevent  it  from  being  enforced  against  him 
according  to  the  act ;  the  question,  whether  the  provision  is  or  is  not  inequitable 
as  regards  the  infant,  depending  upon  whether  it  was  at  the  time  of  the  agree- 
ment common  to  labor  contracts,  or  was  in  the  then  condition  of  trade  such  as 
the  master  was  reasonably  justified  in  imposing  as  protection  to  himself,  and 
also  ni>on  whether  the  wages  were  a  fair  compensation  for  the  services  of  the 
infant.  Ledie  v.  FUepatridk  (Q.  B.  Div.),  XXVUI— 211. 
Vou  II.  K 
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2.  Deed  of.  A  deed  by  an  infant  to  secure  the  repayment  of  money 
advanced  for  necessaries  is  voidable.  MarUn  v.  Qale  (Chan.  Div.),  XX — 660. 
See  notes.  Id.,  668. 

3.  Where  the  plaintiff  had  advanced  money  to  an  infant  partly  in  order 

to  pay  for  necessaries,  and  he  had  by  deed  assigned  to  the  plaintiff  his  rever- 
sionary interest  as  a  security,  —  in  an  action  brought  against  the  infant  on  his 
attaining  twenty-one,  for  an  account  of  moneys  advanced  to  him  and  expended 
on  necessaries,  and  for  repayment,  and  also  claiming  that  the  same  might  be 
declared  to  be  a  charge  on  his  reversionary  interest : 

Held,  that,  though  the  plaintiff  was  entitled  to  an  account  and  an  .order  for 
repaymant,  the  deed  was  not  binding  on  the  infant,  and  the  security  could  not 
be  enforced.     Id. 

4.  Ratification  of  debt.  A  recognition  when  of  full  age  of  a  debt  contracted 
in  infancy,  and  a  promise  to  pay  it  "  as  a  debt  of  honor  "  when  of  ability,  is  not 
such  ' '  a  ratification  of  the  contract  made  during  infancy  "  as  is  required  by  9 
Geo.  4,  c.  14,  s.  5,  to  charge  the  party.  Maccord  v.  Osborne  (Com.  PI.  Div.), 
XVIH— 197.     See  note,  Id.,  201. 

6.  Upon  the  true  construction  of  2  Geo.  2,  c.  22,  s.  13,  and  9  Geo.  4, 

c.  14,  s.  5,  a  set-off  cannot  be  maintained  of  a  debt,  contracted  by  the  plaintiff 
during  infancy  and  not  ratified  by  him  in  writing  after  full  age.  Ra/tdey  v. 
Bawley  (Q.  B.  Div.),  XVII— 121.     See  notes.  Id.,  129. 

6.  Ratification  of  promise  to  marry.  The  Infants  Relief  Act,  1874  (87  & 
88  Vict.  c.  62),  s.  2,  providing  that  "no  action  shall  be  brought  whereby  to 
charge  any  person  upon  .  .  .  any  ratification  made  after  full  age  of  any  promise 
or  contract  made  during  infancy  ..."  applies  to  promise  of  marriage.  Cox- 
head  V.  MvXlis  (Com.  PI.  Div.),  XXX— 285. 

7. The  defendant,  during  his  infancy,  promised  to  marry  the  plaintiff, 

and,  after  coming  of  age,  recognized  without  expressly  repeating  the  promise, 
and  eventually  broke  it. 
The  plaintiff  sued  him  for  the  breach,  and  was  nonsuited  : 
Held,  that  the  nonsuit  was  right ;  for,  assuming  that  there  was  a  ratification 
of  the  promise  subsequent  to  his  majority,  the  right  of  action  upon  such  ratifi- 
cation was  taken  away  by  the  above  section,  and  there  was  no  evidence  of  any 
fresh  promise  made  after  the  defendant  came  of  age.     Id. 

8.  Promise  to  marry  made  after  majority.  The  defendant  during  his 
infancy  made  an  offer  of  marriage  to  the  plaintiff,  which  she  accepted  subject 
to  the  approval  of  his  parents.  He  afterwards  gave  her  an  engaged  ring,  which 
she  wore ;  and  two  days  before  he  attained  his  majority  he  went  into  the 
country  to  visit  his  father,  and  on  his  return  (the  day  after  he  came  of  age)  he 
saw  the  plaintiff  and  told  her  that  he  had  explained  all  to  his  father,  and  that 
he  assented  to  the  engagement,  —  adding,  "  Now  I  may  and  will  marry  you  as 
soon  as  I  can  :" 

Held,  that  it  was  properly  left  to  the  jury  to  say  whether  this  was  a  fresh 
absolute  promise  to  marry,  or  merely  a  ratification  of  the  original  promise  made 
during  infancy,  so  as  to  be  avoided  by  the  operation  of  the  Infants  Relief  Act, 
87  &  38  Vict.  c.  62,  s.  2.  Northcote  v.  Pcmghiy  (Com-  PI  I^v.),  XXX— 612. 
See  notes,  Id.,  617. 
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9.  Sanotioii  by  oonrt  of  building  lease.  The  coart  has  power,  under  11 
Geo.  4  &  1  Will.  4,  c.  65,  to  sanction  a  building  lease  of  an  infant's  freehold  estate 
when  he  is  seised  in  fee  simple  in  reversion  after  a  life  estate  by  the  curtesy 
vested  in  his  father.     Matter  o/Letchfard  (Chan.  Div.).  XVII— 717. 

10.  Zhcercise  of  power  by.  An  infant  can  exercise  a  power,  even  though 
it  be  coupled  with  an  interest,  where  an  intention  appears  that  it  should  be 
exercisable  daring  minority.  Matter  ofCardrost^  Settlement  (Chan.  Div.),  XXI II 
—827.     See  notes.  Id.,  880. 

11. By  a  settlement  made  with  the  sanction  of  the  court,  upon  the  mar- 
riage of  a  lady  then,  and  therein  described  as,  "an  infant  of  seventeen  years," 
certain  funds  belonging  to  her  were  vested  in  trustees  upon  trust  to  retain  exist- 
ing investments  or  reinvest  "  with  the  consent  "of  the  lady  and  her  husband 
daring  their  joint  lives ;  the  lady  taking  the  first  life  interest  under  the  settle- 
ment : 

Hdd»  that  the  lady  had  power  to  consent  to  a  proposed  reinvestment,  not- 
withstanding her  minority.     Id. 

12.  Suit  by.  An  infant  creditor  may  issue  a  debtor's  summons  in  his  own 
name.    Matter  of  BrocMebank  (Chan.  Div.),  XXII— 854. 

13. Sembie,  that  in  such  case  the  debtor  would  be  entitled,  if  he  asked 

for  it,  to  have  some  adult  person  named  as  security  for  the  costs  of  the  sum- 
mons.    Id. 

14.  But  if  he  makes  no  such  application,  but  allows  the  summons  to 

proceed  in  the  ordinary  way,  an  adjudication  of  bankruptcy,  founded  upon  non- 
compliance with  it,  is  valid.     Id. 

16.  Proceedings  for  maintenance.  In  1874,  a  petition  was  presented  in  th 
Court  of  the  County  Palatine  of  Lancaster  for  a  guardian  and  maintenance  to 
two  infants,  who  were  entitled  for  life  to  a  verj  large  property  under  their 
great-grandfather's  will.  Their  mother  and  another  person  were  appointed 
guardians,  and  an  allowance  for  maintenance  was  fixed,  and  was  afterwards 
varied  from  time  to  time  by  the  court.  In  1877,  the  mother,  as  next  friend  of 
^he  infants,  obtained  in  the  High  Court  a  judgment  for  administration  of  the 
testator's  estate,  and  then  took  out  a  summons  in  the  action  for  the  appointment 
of  guardians  and  an  allowance  for  maintenance.  This  suomions  was  not  served 
on  the  other  guardian,  but  he  heard  of  it,  and  by  the  direction  of  the  Vice- Chan- 
cellor of  the  County  Palatine  took  out  a  summons  for  directions  in  the  Palatine 
Coart.  On  the  summons  being  attended,  the  Vice-chancellor  expressed  strong 
disapprobation  of  the  conduct  of  the  mother  in  taking  out  the  summons  in  the 
High  Court,  took  an  undertaking,  which  she  voluntarily  offered,  not  to  pro- 
ceed further  with  the  summons  in  the  High  Court,  and  made  a  reference  to  the 
Registrar  as  to  revising  the  allowances  for  maintenance.  Soon  afterwards;  the 
mother,  as  next  friend  of  the  infants,  applied  to  the  Vice-Chancellor  of 
the  Coanty  Palatine  to  discharge  the  undertaking  and  to  stay  proceedings  in 
the  Palatine  Court.  This  application  having  been  refused,  the  mother,  as  next 
friend  of  the  infants,  appealed  : 

Held,  that,  although  the  High  Court  had  full  jurisdiction  to  appoint  guar- 
dians and  order  maintenance,  notwithstanding  the  previous  orders  made  by  the 
Palatine  Court,  such  jurisdiction  ought  not  to  be  exercised  unless  some  special 
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groand  was  shown,  inasmuch  as  it  was  better  for  the  infants  that  their  main- 
tenance and  education  should  remain  under  the  direction  of  the  judge  who  had 
directed  them  for  three  years,  and  was  fully  acquainted  with  the  case ;  and  that 
the  proceedings  in  the  Palatine  Ck>urt  ought  not  to  be  stayed.  Matter  of  AIUotCb 
TnigU.    Matter  ofJohTisan's  Trusts  (Chan.  Div.),  XXV— 78.    See  notes,  Id.,  86. 

16. But  held,  that,  as  the  Vice-Chancellor  of  the  County  Palatine  had 

no  jurisdiction  to  grant  an  injunction  to  restrain  proceedings  in  the  High  Court, 
he  oaght  not  to  have  taken  an  undertaking  to  discontinue  them,  and  the  under- 
taking was  accordingly  discharged.     Id. 

17. A  person  who  was  tenant  for  life  under  a  will  of  a  property  pro- 
ducing a  net  income  of  about  £140,  died  insolvent  in  1858,  leaving  a  daughter 
not  a  year  old,  who  thereupon  became  entitled  to  the  property,  and  a  widow. 
The  father  was  the  son  of  a  retired  tradesman  in  a  small  way  of  business.  In 
November,  1853,  the  wi^ow  being  wholly  without  means  of  support,  an  order 
was  made  directing  the  whole  income  to  be  applied  for  the  maintenance  of  the 
infant,  and  directing  the  two  persons  who  were  trustees  of  the  will  to  pay  it  to 
the  widow  for  that  purpose.  One  of  the  trustees  died  in  1861.  In  1863  the 
widow  married  a  gentleman  of  good  position  but  small  means.  No  fresh  appli- 
cation to  the  court  was  made,  but  the  surviving  trustee  went  on  paying  the 
whole  income  to  the  mother  till  1873,  when  the  daughter  came  of  age.  The 
daughter  then  filed  her  bill,  alleging  that  after  her  mother's  second  marriage 
the  payment  of  the  whole  income  to  her  was  improper,  and  asking  to  have  an 
account  of  the  past  income,  and  to  have  the  balance  of  it  paid  to  herself  after 
deducting  a  proper  allowance  for  her  maintenance  and  education.  It  was  shown 
that  the  plaintiff  had  been  well  educated,  and  had  lived  as  a  lady,  that  her  social 
position  had  been  much  improved  by  her  mother's  marriage,  and  that  the  income, 
so  far  as  not  expended  on  herself  personally,  had  been  applied  towards  the  ex- 
penses of  the  step-father's  establishment,  of  which  she  had  the  benefit : 

Held,  by  the  Master  of  the  Rolls,  that  the  order  for  maintenance  ceased  to  be 
operative  on  the  death  of  one  of  the  trustees,  but  that  the  allowance  of  the  whole 
income  for  maintenance  would,  under  the  circumstances,  have  been  sanctioned 
by  the  court  if  applied  to  on  the  death  of  the  trustee,  and  again  on  the  mother'9 
marriage,  and  that  the  whole  income  ought,  therefore,  now  to  be  treated  as 
having  been  properly  applied.    Broum  v.  Smith  (Chan.  Div.),  XXVI — ^773. 

18. On  appeal,  the  decision  that  the  income  ought  to  be  treated  as  prop- 
erly applied  was  adfflrmed,  but  the  court  was  of  opinion  that  the  order  for  main- 
tenance had  come  to  an  end  only  on  the  marriage  of  the  mother,  and  not  on  the 
death  of  the  trustee.    Id. 

See  Lunatic,  1 ;  Parent  and  Child,  1,  etc. 

INJUNCTION. 

1.  To  restrain  arbitrator  from  acting.  The  court  will,  by  injunction, 
restrain  an  arbitrator  from  acting,  in  any  case  in  which  he  is,  in  the  opinion  of 
the  court,  unfit  or  incompetent  to  act.  Beddaw  y.  Beddaw  (Chan.  I>iv.),  XXV 
—786. 

2.  DirectorB  from  acting.  Where  imqualified  persons  were  allowed  to  vote 
at  a  corporate  election  of  directors,  and  others  who  were  qualified  were  excluded, 
held  that  a  shareholder  whose  vote  was  rejected  could  maintain  an  action,  on 
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behalf  of  bimself  and  all  others  who  had  voted  with  him,  naming  the  oompanj 
as  co-plaintiff,  against  the  directors,  to  restrain  them  from  acting,  on  the  ground 
that  the  votes  were  bad.    Pender  v.  Lushingtan  (Chan.  Div.),  XXII — 640. 

3.  Breach  of  covenant.  D.  holding  an  agreement  from  E.  for  the  lease  of 
certain  premises,  such  lease  to  contain  certain  restrictive  covenants,  sublet  to  B. 
who  violated  one  of  those  covenants,  and  E.  commenced  an  action  against  D. 
and  B.  in  respect  of  the  breach.  No  lease  had  at  this  time  been  executed  in 
pursuance  of  the  agreement.  The  writ  was  indorsed  with  a  claim  for  an  injunc- 
tion to  restrain  the  defendants  from  committing  a  breach  of  the  agreement ; 
damages  for  the  breach  ;  and  to  recover  possession  of  the  premises  comprised  in 
the  agreement.  By  his  statement  of  claim  the  plaintiff  said  that  the  lease  had 
not  been  granted  to  D.,  "  but  the  plaintiff  has  always  been  and  is  ready  and 
willing  to  grant  the  same  "  : 

Held,  that  the  claim  to  an  injunction,  being  founded  on  the  continuance  of 
the  agreement,  was  inconsistent  with  the  claim  to  recover  possession,  and  that 
the  plaintiff  must  be  taken  to  have  waived  the  latter  claim  by  stating  that  he 
was  ready  and  willing  to  grant  the  lease.  Evans  v.  Dcms  (Chan.  Div.),  XXVII 
—252. 

4. But  heUdy  that  an  injunction  must  be  granted  to  restrain  B.  from  break- 
ing the  covenant,  and  that  the  injunction  must  extend  to  D.,  because  he  had  not 
parted  with  the  possession  of  the  entrance,  and  had  sanctioned  the  breach.    Id. 

6. But  judgment  was  given  for  the  plaintiff  without  costs,  on  the  ground 

that  by  his  pleadings  he  had  placed  the  defendants  in  great  difficulty.     Id. 

6. The  breach  of  a  covenant  by  a  purchaser  of  a  plot  of  land  not  to 

erect  any  "  building "  nearer  to  the  road  than  the  line  of  frontage  of  certain 
buildings  then  existing  on  adjoining  lots,  may  be  restrained  by  injunction  at  the 
instance  of  the  assignee  of  the  grantors  and  a  purchaser  of  one  of  such  adjoining 
lots,  without  their  showing  any  damage  from  such  erection.  Lord  Manners  v. 
Johnson  (Chan.  Div.),  XVI— ^90. 

7.  Where  the  vendors  of  land  have  covenanted  with  the  purchaser 

against  the  carrying  on  of  certain  trades  upon  other  parts  of  the  land,  the  pur- 
chaser is  not  prevented  from  obtaining  an  injunction  against  an  assignee  of 
other  part  of  the  land  because  he  has  not  attempted  to  prevent  previous  unim- 
portant breaches  of  the  covenant.  Richards  v.  RedU  (Chan.  Div.),  XXIII — 589. 
Bee  notes.  Id.,  541. 

8. An  assignee  of  land  with  notice  of  a  covenant  is  subject  to  the  same 

measure  of  relief  as  if  he  had  been  party  to  the  covenant,  and  the  covenantee 
suing  on  breach  of  the  covenant  is  no  more  bound  to  prove  substantial  damage 
in  one  case  than  in  the  other.     Id. 

9.  Change  of  destination  of  goods  sold.  A  vendor  of  goods  sold,  to  be 
shipped  to  a  distant  port,  he  to  have  a  lien  upon  the  bill  of  lading  until  bills  of 
lading  drawn  by  him  and  accepted  by  the  purchaser  are  paid,  would  be  entitled, 
if  the  purchaser  attempted  to  send  the  goods  anywhere  else,  to  an  injunction  to 
restrain  him  from  so  doing.  Matter  of  Watson,  In  re  Love  (Chan.  Div.),  XXI 
—764. 

10.  Orlminal  proceedings.  A  court  of  equity  has  no  jurisdiction  to  restrain 
criminal  proceedings  for  the  recovery  of  a  penalty  imposed  by  an  act  of  Parlia- 
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ment  for  a  breach  of  its  eDactments.  Kerr  y.  PruAon  (Chan.  Diy.),  XXm — 86. 
See  notes,  Id.,  91. 

11.  Infringement  of  ezoluaive  right.  Where  the  defendants,  owners  of  a 
public  bailding,  have  contracted  with  the  plaintiff,  that  he,  renting  a  stall  from 
them,  shall  have  the  exclusive  right  to  exhibit  and  sell  certain  specified  classes 
of  goods,  an  injunction  will  lie  against  the  defendants  for  permitting  the  exhi- 
bition and  sale  by  other  renters  of  stalls  within  the  building  of  goods  so  speci- 
fied.    AUman  v.  Boyal  Aquarium  Society  (Chan.  Div.),  XVIII — 499. 

12.  Infringement  of  patent.  A  patentee  can  sustain  an  action  for  an  injunc- 
tion to  restrain  a  threatened  infringement  of  his  patent,  even  if  no  actual 
infringement  has  taken  place.     Prmrson  v.  Loe  (Chan.  Div.),  XXY — 747. 

13. When  articles  which  are  the  subject  of  a  patent  are  made  without  a 

license  from  the  patentee  simply  for  the  purpose  of  bona  fide  experiments,  those 
who  so  make  them  are  not  necessarily  liable  to  an  action,  but  when  they  are 
made  and  used  for  profit,  or  with  the  object  of  obtaining  profit  even  to  a  limited 
extent,  such  making  and  using  constitute  an  infringement  of  the  patentee's 
rights,  and  will  be  restrained  by  injunction.     Id. 

14.  Infringement  of  trade  name.  The  changing  of  the  name  by  which  a 
house  is  known  and  calling  it  by  a  name  previously  and  still  used  for  the  house 
of  another  person,  is  not  a  violation  of  any  legal  right,  for  which  an  injunction 
will  be  granted.    Day  v.  Broibnrigg  (Chan.  Div.),  XXVI— 703. 

16. The  Judicature  Act,  1873,  s.  25,  subs.  8,  has  made  no  change  in  the 

principle  on  which  the  court  grants  injunctions.  The  case  must  be  one  where 
it  is  "  just "  as  well  as  "  convenient "  to  do  so.     Id. 

16.  Infringement  of  trademark.  An  injunction  may  properly  be  issued  in 
favor  of  one  company  to  restrain  another  company  from  carrying  on  business  in 
the  identical  or  a  similar  jiame  as  that  of  the  former,  although  the  latter  may 
have  been  registered  in  such  name,  provided  the  use  of  that  name  is  calculated 
to  deceive.  Merchant  Banking  Co.  v.  MerehanU*  Joint  Stock  Bank  (Chan. 
Div.),  XXVI— 339. 

17.  An  injunction  may  properly  be  granted  to  restrain  the  infringement 

of  a  trademark.  Siegert  v.  Findlat&r  (Chan.  Div.),  XXV— 21.  S.  P.,  Linolevm 
MJg.  Co,  V.  Nairn,  Id.,  48 ;  Braham  v.  Beachim,  Id.,  55;  Metzler  v.  Wood, 
Id.,  517. 

18. The  plaintiff,  a  cigar  merchant  in  London,  registered  a  label  at 

Stationers'  Hall,  which  he  requested  G.,  the  manufacturer  at  Havana  who 
supplied  him  with  cigars  of  a  particular  description,  to  affix  to  each  box  con- 
signed to  him.  G.  accordingly  affixed  the  label,  with  his  own  name  as  manu- 
facturer, to  all  boxes  so  consigned.  The  plaintiff  subsequently  discovered  that 
G.  was  supplying  cigars  of  the  same  description,  and  with  the  same  label,  to  the 
defendants,  who  were  G.'s  agents,  and  brought  his  action  to  restrain  the  alleged 
infringement  of  his  trademark.  On  a  motion  for  an  injunction  against  the 
defendants  : 

Held,  that,  there  being  no  evidence  of  any  contract  that  G.  should  supply  the 
plaintiff  exclusively  with  that  description  of  cigars,  the  court  could  not,  on  an 
interlocutor}'  application,  restrain  the  defendants  from  using  the  label.  Hirach 
V.  Jonas  (Chan.  Div.),  XVIII^-697. 
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19.  Interference  with  sale.  Where  a  court  has  directed  a  sale  of  property 
and  given  the  oondnct  of  it  to  an  independent  solicitor,  and  aathorized  both 
parties  interested  to  bid,  it  may  restrain  by  injunction  the  interference  of  either 
party  with  the  conduct  of  the  sale.    Dean  v.  Wilson  (Chan.  Div.),  XXVI— 576. 

20.  Iiegal  proceedings.  An  incumbrancer  on  immovable  property  situate 
in  a  foreign  country,  who  has  instituted  legal  proceedings  in  that  country  for 
the  purpose  of  enforcing  his  rights,  will  not  be  restrained  by  injunction  from 
prosecuting  such  proceedings,  even  though  the  mortgagor  is  a  company  in 
course  of  winding  up,  at  all  events  if  the  party  seeking  to  restrain  him  may 
appear  before  the  foreign  tribunal  and  assert  his  rights.  Moot  v.  Anglo-Itai- 
ian  Bank  (Chan.  Div.),  XXVII-~203. 

21. Goods  having  been  taken  in  execution  under  a  fl,fa.  against  W., 

the  trustee  of  Mrs.  W.'s  settlement  claimed  them  as  separate  estate  of  the  wife. 
The  sheriff  thereupon  took  out  an  interpleader  summons  in  the  Common  Pleas 
Division,  upon  which  an  order  was  made  that  upon  the  trustee  paying  £115  into 
court  within  a  limited  time,  the  sheriff  should  withdraw,  but  in  default  of  such 
payment  being  made,  should  sell,  and  pay  the  proceeds  into  court,  and  that  the 
parties  should  proceed  to  the  trial  of  an  issue  as  to  the  title  to  the  goods.  The 
money  was  not  paid  into  court  by  the  trustee  within  the  time,  and  the  sheriff 
advertised  the  goods  for  sale.  Mrs.  W.  thereupon  commenced  an  action  in  the 
Chancery  Division  to  have  the  trusts  of  the  settlement  carried  into  execution,  a 
new  trustee  appointed,  and,  in  the  meantime,  for  the  appointment  of  a  receiver. 
An  injunction  to  restrain  the  sheriff  from  selling  the  goods  or  remaining  in  pos- 
session of  them  was  granted  : 

Held,  on  appeal,  that  this  order  was  a  restraining  by  injunction  a  proceeding 
pending  in  the  Common  Pleas  Division,  and  was  inconsistent  with  the  Judica- 
ture Act,  1873,  s.  24,  subs.  6,  and  must  be  discharged.  Wright  v.  Redgrave 
(Chan.  Div.),  XXVII— 296.    See  notes,  Id.,  806. 

22.  UbeL  The  court  has  power  to  issue  an  injunction  to  restrain  a  defend- 
ant from  publishing  of  the  plaintiff,  to  the  injury  of  his  trade,  matter  which  a 
jury  have  found  to  be  libellous.  Baa^  v.  Easterbrook  (Com.  PI.  Div.),  XXX — 
209.     See  notes,  Id.,  213. 

23.  Semble,  that  this  power  may  l)e  exercised  by  the  judge  who  tries  the 

cause.     Id. 

24.  Nnisanoe.  Where  a  stable  belonging  to  the  owner  of  one  house  adjoins 
the  dwelling  of  another  owner,  the  owner  of  such  stable  may  be  enjoined  from 
keeping  horses  therein  in  such  a  manner  as  to  be  a  nuisance  to  the  adjoining 
owner.     Broder  v.  SaiUard  (Chan.  Div.),  XVII— 698.     See  notes.  Id.,  708. 

26.  Obstruction  to  ancient  lights.  Since  the  Judicature  Act,  as  before  it,  a 
plaintiff  in  an  action  to  restrain  an  alleged  obstruction  to  ancient  lights  cannot 
obtain  an  injunction  unless  he  proves  substantial  damage.  An  inquiry  as  to 
damages  will  not  be  directed  where  the  plaintiff  has  opened  a  case  of  substantial 
damage  and  has  failed  to  prove  it.     Kino  v.  Rudhin  (Chan.  Div.),  XXII — 785. 

26  Although  an  injunction  may  properly  be  granted  to  restrain  the 

obstruction  of  an  ancient  light,  where  such  obstruction  will  materially  affect  the 
beneficial  enjoyment  of  the  plaintiff's  premises,  yet  where  the  injury  is  not  very 
serious,  and  especially  where  the  injury  is  done  b^  a  very  important  part  of  the 
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defendant's  bailding  echeme,  which  will  in  some  respects  prove  beneficial  to  the 
plaintiff,  damages  will  be  given  rather  than  an  injunction.  National  Prov, 
Plate  OUm  Ins,  Co.  ▼.  Prudential  Asm,  Co,  (Chan.  Div.),  XXIII— 819. 

27.  Obstruction  of  way.  An  injonction  may  properly  be  granted  in  favor 
of  one  who  is  entitled  by  contract  to  a  general  and  unrestricted  right  of  way 
over  the  lands  of  another,  to  restrain  the  latter  from  obstructing  such  way. 
Cannon  v.  ViUars  (Chan.  Div.),  XXV— 884. 

28  In  an  action  for  an  injunction  to  restrain  the  erection  of  a  building 

on  a  passage,  over  which  the  plaintiff  claimed  a  right  of  way,  where  he  had,  on 
being  informed  of  the  defendant's  intention,  forthwith  given  him  notice  of  his 
rights  and  commenced  the  action,  and  the  defendant  had,  notwithstanding,  con- 
tinued and  completed  the  erection  of  the  building  complained  of, —  the  plaintiff's 
right  having  been  established  at  the  trial : 

Held,  that  it  was  a  case  for  a  mandatory  injunction  and  not  for  damages  under 
Lord  Cairns'  Act.  Krehl  v.  BurreU  (Chan.  Div.).  XXIII— 708.  See  note. 
Id.,  707  ;  affirmed,  S.  C,  XXVII— 708. 

29. In  such  a  case  the  court  has  no  power,  under  that  act,  to  oblige  the 

plaintiff,  against  his  will,  to  accept  damages  in  lieu  of  the  injunction.  Id., 
XXVII— 703. 

30.  Pollution  of  stream.  The  pollution  of  a  clear  stream  is,  to  a  riparian 
proprietor  below,  both  injury  and  damage,  and  as  such  damage  may  increase  or 
decrease  from  day  to  day,  or  entirely  cease,  and  a  judgment  for  damages  would 
represent  only  the  past  injury,  and  the  parties  be  left  to  repeated  and  successive 
actions,  a  perpetual  injunction  may  properly  be  granted  to  restrain  such  pollu- 
tion.   Pennington  v.  Brintop  HaU  Coal  Co,  (Chan.  Div.),  XXII— 450. 

31.  Removal  of  support  to  land.  A.  sold  land  to  B.  for  the  purpose  of  an 
iron  foundry.  Adjoining  the  land  so  sold  to  B.,  A.  had  other  land  under  which 
was  coal.  A.  afterwards  leased  the  minerals  to  C,  who  commenced  working 
the  coal  within  such  a  distance  from  the  land  of  B.  as  to  be  reasonably  calcu- 
lated to  endanger  its  stability  : 

Held^  ground  for  an  injunction  against  A.  and  C,  although  no  actual  damage 
had  been  sustained  by  B.     Qiddons  v.  Short  (C.  P.  Div.),  XXI— 4e8. 

32.  Slander  of  title.  Upon  motion  for  an  injunction  to  restrain  the  issuing 
of  an  advertisement  containing  false  representations  calculated  to  injure  the 
plaintiffs'  trade. 

The  court  was  of  opinion  that  notwithstanding  the  decision  in  Prudential 
Assurance  Company  v.  Knotty  it  now  had  power  by  the  Judicature  Act,  s.  25, 
subs.  8,  to  restrain  the  publication  of  such  an  advertisement,  but  declined  to  do 
so  upon  an  interlocutory  application.  Thorley  Cattle  Food  Co.  v.  Massam  (Chan. 
Div.),  XXIII— 182. 

33.  Target  shooting.  Semble,  where,  under  the  powers  of  5  &  6  Vict.  c.  94, 
and  the  subsequent  Defence  Acts,  land  has  been  vested  in  the  Secretary  of  State 
for  War  upon  trust  for  the  Crown,  such  land,  and  every  part  thereof,  may  be 
used  for  all  reasonable  bona  fide  military  purposes  that  the  government  may 
require,  and  such  user  cannot  be  controlled  by  the  court.  Hawley  v.  Steele 
(Chan.  Div.),  XXIII— 120.     See  notes.  Id.,  129. 
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34i  —  In  an  action  to  restrain  the  defendant,  a  general  in  Her  Majesty's 
army,  and  the  officers  under  his  command,  from  causing  or  permitting  rifle 
practice  on  a  common  (forming  part  of  the  land  thus  vested)  in  close  proximity 
to  the  plaintiff's  house,  which,  as  he  alleged,  was  a  serious  nuisance  and  occa- 
sioned damage  to  his  property  —  on  motion  for  injunction  :  IlM,  that  to  such  an 
action,  if  sustainable,  the  Secretary  of  State  for  War  was  a  necessary  party.     Id. 

36. HMt  also,  that  the  allegations  in  the  statement  of  claim  being 

insufficient,  no  interlocutory  injunction  could  be  granted.     Id. 

36.  Threat  or  Intention  to  use  as  cemetery.  The  defendant,  in  1865, 
obtained  leave  from  the  Home  Secretary  to  convert  a  piece  of  land  containing 
twenty  acres  into  a  cemetery.  He  could  not  succeed  in  doing  so,  and  the  land 
remained  unaltered.  In  1876  an  attempt  was  made  to  get  up  a  company  for 
the  purpose,  but  the  attempt  failed.  In  the  following  year  the  plaintiff,  who 
was  owner  of  a  dwelling  house  within  100  yards  of  the  nearest  part  of  the  land, 
wrote  to  the  defendant  to  the  effect  that  unless  the  defendant  would  give  an 
undertaking  not  to  use  any  part  of  the  land  for  a  cemetery,  he  should  take  legal 
proceedings.  The  defendant  replied  to  the  effect  that  he  had  no  present  inten- 
tion of  converting  the  land  into  a  cemetery  ;  that  he  would  not  g^ve  any  under- 
taking not  to  do  so  if  he  found  it  desirable ;  but  that  if  he  should  hereafter 
wish  to  use  the  property  in  that  way,  he  would  give  the  plaintiff  two  months' 
notice  of  his  intention  to  do  so  ;  and  he  stated  that  he  should  not  bury  within 
100  yards  of  the  plaintiff's  house  without  consent.  The  plaintiff  thereupon 
commenced  an  action,  and  Bacon,  V.C,  granted  an  interlocutory  injunction 
restraining  the  defendant  from  using,  ''for  burial  or  for  a  cemetery,"  the 
ground  in  question,  "  or  any  part  thereof": 

Hdd,  on  appeal,  that  the  injunction  must  be  dissolved,  for  that  there  was  no 
such  threat  or  intention  to  use  any  part  of  the  ground  for  a  cemetery  as  to 
warrant  the  interference  of  the  court  by  injunction,  supposing  such  use  to  be 
unlawful.     Cowley  v.  By<is  (Chan.  Div.),  XXII — 567. 

37.  Held,  further,  that  an  injunction  in  the  above  form  could  not,  in 

any  case,  have  been  supported,  for  that,  under  18  &  19  Vict.  c.  128,  s.  9,  a 
cemetery  may  come  within  100  yards  of  a  house,  the  only  thing  prohibited  being 
actual  burial  within  that  limit.     Id. 

38.  Use  of  partnership  assets.  Where  one  of  two  partners  in  a  manufactur- 
ing business,  against  the  will  of  the  other,  takes  a  renewal  of  the  lease  of 
premises  where  they  have  carried  on  business  and  attempts  to  continue  the 
partnership  business  there,  the  other  partner  is  entitled  .to  an  injunction  to 
restrain  him  from  using  the  partnership  assets  or  credit  for  that  purpose.  CUm- 
enUv.  NarrU  (Chtin.  Div.),  XXV— 174. 

39.  Use  of  way  under  land.  A  lessee  of  Crown  mines  underneath  copyhold 
lands  has  no  right  to  connect  another  mine  outside  of  the  Crown  lands  with  an 
underground  way  in  the  former  mines  and  use  the  same  for  conveying  minerals 
out  from  the  latter  mines,  under  or  over  the  copyhold  lands,  but  may  be 
restrained  from  so  doing  by  injunction,  at  the  instance  of  the  copyholder. 
EardUy  v.  QranmUe  (Chan.  Div.),  XVIII— 859. 

40.  Right  to,  not  barred  by  laches.  When  an  injunction  is  sought  in  aid  of 
a  legal  right,  the  court  is  bound  to  grant  it  if  such  right  is  established,  and 
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mere  lapse  of  time  will  not  bar  the  granting  thereof,  unlesB  it  would  bar  the 
legal  right.     FuUwood  v.  FuUwood  (Chan.  Div.),  XXVI— 17. 

41.  Discretion  aa  to  granting.  The  grant  of  an  injunction  to  restrain  a 
person  from  doing  a  particular  thing  is  an  act  dependent  on  the  discretion 
of  the  court,  and  in  exercising  that  discretion  a  court  of  equity  will  con- 
sider, among  other  things,  whether  the  doing  of  the  thing  sought  to  be 
restrained  must  produce  a  substantial  injury  to  the  party  seeking  the  injunction; 
whether  that  injury  can  be  remedied  or  atoned  for,  and,  if  capable  of  being  atoned 
for  by  damages,  whether  those  damages  must  be  sought  in  successive  suits,  or 
could  be  obtained  once  for  all.    Ihherty  y.  AUman  (App.  Cas.),  XXIV — 461. 

42.  Practioe  as  to.  Discossion  of  the  principles  on  which  the  court  ought 
to  act  in  determining  whether  to  grant  an  interlocutory  injunction  to  restndn  an 
alleged  infringement  of  a  patent,  or  only  to  require  the  defendant  to  keep  an 
account.     Plimpton  v.  Sj^Uer  (Chan.  Div.),  XIX— 826. 

43.  Mandatory.  Although  a  court  cannot  decree  specific  performance  of  a 
covenant  to  do  something  continuously  for  an  unlimited  time,  such  as  one  to 
supply  water  from  a  well  by  means  of  a  pump  and  well  on  his  own  land  to  all 
houses  erected  by  his  grantor  on  adjoining  land,  yet  it  can,  by  a  mandatory 
injunction,  command  him  to  lay  down  pipes  and  supply  such  water,  and  thus 
render  him  liable  for  contempt  if  he  disobeys.  Cooke  v.  ChUcott  (Chan.  Div.), 
XVIII— 760.     See  notes,  Id.,  768. 

44.  Dismissal  of  bilL  S.  filed  a  bill,  praying  for  an  injunction  against  W. 
The  court  below  made  a  decree  dismissing  the  bill  vrith  costs,  prefacing  such 
dismissal  with  words  which  declared  that  the  affidavits  filed  by  the  plaintiff, 
even  if  uncontradicted  and  unshaken  by  cross-examination,  would  not  establish 
the  plaintiff's  title  to  relief ;  but  ordered  such  affidavits  to  be  considered  as  read, 
so  that  the  plaintiff  upon  any  appeal  might  not  be  prejudiced  by  the  omission 
thereof ;  and  that  the  defendant  had  applied  to  the  court  for  liberty  to  adduce 
evidence  in  answer,  but  that  the  court  being  of  opinion  that  it  was  not  necessary 
to  consider  such  application,  &c. :  / 

Held,  that  this  decree  was  irregular,  as  it  appeared  to  express  an  opinion  upon 
affidavits  which  did  not  seem  to  have  been  read,  but  were  only  to  be  considered 
as  read,  and  the  court  had  not  heard  the  evidence  tendered  by  the  defendant. 
Singer  Machine  Manfre  v.  WiUon  (App.  Cas.),  XXIV— 272. 

45.  The  House,  after  declaring  its  judgment  upon  such  parts  of  the 

case  as  were  not  in  dispute  as  to  the  facts,  directed  the  case  to  be  remitted  to 
the  court  below,  considering  that  there  had  been  a  prima  fade  case  established 
by  the  plaintiffs  so  as  to  require  an  answer  by  way  of  evidence  on  the  part  of 
the  defendant.     Id. 

See  Contempt,  1 ;  Covenants,  8-15 ;  Landlord,  etc.,  57 ;  Master,  etc.,  5  ; 

Mines,  5,  22. 

INNKEEPER. 

1.  Exemption  from  liability.  By  s.  1  of  26  &  27  Vict.  c.  41,  no  innkeeper 
shall  be  liable  to  make  good  to  any  guest  of  sack  innkeeper  any  loss  of  or  injury 
to  property  brought  to  his  inn  ...  to  a  greater  amount  than  the  sum  of  £30, 
except  in  the  following  cases :    Where  such  property  shall  have  been  stolen, 
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lo6t,  or  injured,  throagh  the  wilf  al  act,  default,  or  neglect  of  such  innkeeper,  or 
any  servant  in  his  employ.  .  .  .  Sect.  8  requires  the  innkeeper  to  exhibit  a 
copy  of  8.  1  in  a  conspicuous  part  of  the  hall  or  entrance^  to  his  inn,  otherwise 
he  cannot  claim  the  protection  of  s.  1.  Spice  v.  Bacon  (Exch.  Div.),  XXI — 558. 
See  notes.  Id.,  561. 

2. The  defendant,  an  innkeeper,  caused  a  paper  which  purported  to  be 

a  copy  of  8.  1  of  26  &  37  Vict.  c.  41,  to  be  exhibited  in  the  hall  or  entrance  to 
his  inn.  but  the  paper  was  unintentionally  misprinted,  and  the  sentence  stood  : 
"Where  such  property  shall  have  been  stolen,  lost,  or  injured  through  the 
wilful  default  or  neglect  of  such  innkeeper  or  any  servant  in  his  employ." 

The  plaintiff,  while  a  guest  at  the  defendant's  inn,  had  stolen  from  his  bed- 
room at  night  property  amounting  to  the  value  of  £119  : 

SM,  that  the  notice  contained  no  statement  which  admitted  the  continuance 
of  the  common  law  liability  for  the  goods  or  property  stolen,  lost,  or  injured 
through  the  wilful  act  of  the  innkeeper  or  his  servant,  and  therefore  did  not 
protect  the  defendant.     Id. 

3.  Idability  for  refdaing  refreshments.  The  defendant  was  the  proprietor 
of  an  hotel.  Attached  to  the  hotel  and  under  the  same  roof  and  license,  but 
entered  by  a  separate  door  from  the  street,  was  a  refreshment  bar,  in  which 
persona  casually  passing  by  obtained  refreshments  at  a  counter.  ,The  prosecu- 
tor, who  was  a  householder  living  within  twelve  hundred  yards,  had  been  in 
the  habit  of  coming  to  the  bar  with  several  large  dogs,  which  had  been  found 
an  annoyance  to  other  guests ;  and  letters  had  passed  in  which  the  defendant 
had  objected  to  the  dogs  being  brought  into  the  bar,  and  the  prosecutor  had 
asserted  his  right  to  bring  them.  The  prosecutor  subsequently,  while  taking  a 
walk  for  pleasure,  went  with  one  large  dog  to  the  bar  and  claimed  to  be  served 
with  refreshments,  which  the  defendant  refused  him. 

On  an  indictment  charging  the  defendant,  as  an  innkeeper,  with  refusing 
refreshments  to  the  prosecutor  : 

ffeld,  that  he  could  not  be  convicted  :  first,  because  the  refreshment  bar  was 
not  an  inn  ;  secondly,  because  prosecutor  was  not  a  traveller  ;  thirdly,  because, 
had  it  been  otherwise,  the  defendant  had  reasonable  ground  for  his  refusal. 
Beffinn  v.  Bymer  (Q.  B.  Div.),  XIX— 261.     See  note,  Id.,  266. 

4.  Iiien  of.  The  lien  of  an  innkeeper  is  general,  and  extends  to  all  goods 
and  chattels  belonging  to  his  guest,  and  therefore  a  chattel,  although  deposited 
iprith  the  innkeeper  and  placed  by  him  apart  from  the  personal  goods  of  the 
^est,  may  be  detained  by  him  on  account  of  money  owing  t(^him  for  the  lodg- 
ing, food,  and  entertainment  of  the  guest.  MuUiner  v.  Florence  (Q.  B.  IHv.), 
XXVIII— 390.     See  notes,  Id.,  400. 

6. The  lien  of  an  innkeeper  over  a  chattel   belonging  to  a  guest  is 

-waived,  if  in  order  to  reimburse  himself  he  sells  it,  and  this  rule  holds  good 
even  although  the  retention  of  the  chattel  is  attended  with  expense.     Id. 

INSANITY. 

1.  Oriminal  responaibility.  A  deaf  and  dumb  person  tried  and  found  guilty 
of  a  felony,  cannot  be  convicted  if  the  jury  also  find  him  to  be  incapable  of 
understanding  the  proceedings  at  the  trial,  but  he  must  be  detained  as  a  non- 
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Bane  person,  daring  tbe  Queen's  pleasan.    Beffina  t.  Berry  (Q.  B.  DIt.),  XV  ll 
—107.     See  notes,  Id.,  111. 

Bee  CBnuNAi.  Law,  80,  81 ;  Ldmatic,  X,  btc. 
mSOLVENCT— 5w  Bankruptcy,  1,  btc.;   Pdblic  Compakt,  80-180; 

8AI.E,  86,  ETC. 

INSUEANCB,  FIEE 

1.  Liability  in  obm  of  uion  by  wif*.  A  fetonloas  bnrolng  of  insured 
premliiea  lij  tfaa  wife  of  the  assured,  without  hie  privitj,  is  within  tbe  risk 
■ssumed  bj  the  insurer.     Midinnd  Iru.  Co.  v.ant(A(<J.'B.  Div.),  XXIX— 710. 

2.  Inability  aft«r  oontraot  for  sale.  The  plaintiff  iusored  his  premises  In 
tiie  dbfenduits'  office  b;  a  p61ic7  which  provided  that  their  capital  shoald  be 
liable  to  pa;  to  tbe  assured  "  an j  loss  or  damage  b;  Gre  to  tbe  buildings"  Dot 
exceeding  £1,000.  The  premises  were  af(«rwardB  required  bj  tbe  Metropolitan 
Board  of  Works  under  their  compalsor}'  powers,  In  order  that  tbey  might  be 
pulled  down  for  tbe  improvement  of  a  street,  and  the  amount  of  parchase-monej' 
parable  to  the  plaintiff  was  assessed  hj  arbitration,  according  to  the  Lands 
Clauses  Act.  After  tbe  boajd  hud  accepted  the  plaintiff's  title,  bnt  before  he 
had  executed  a  conveyance,  the  premiseti  were  destroyed  by  fire  : 

Held,  that  the  defendants  were  liable  to  pay  the  pMnttff  £1,S00,  the  fnll 
valne  of  the  buildings  at  the  time  of  the  fire,  and  not  merely  the  damiige  done 
to  the  buildings  considered  as  old  materials,  for  the  dealings  between  tbe  board 
and  the  plaintiff  did  not  affect  the  defendants'  contract.  CkMingridge  v.  Royal 
EitJi.  Asm.  Co.  (Q.  B.  Div.),  XXVIII— 158.     Bee  notes.  Id.,  181. 

3.  Bight  of  action.  An  insurance  company  granted  a  fire  policy  to  S.,  and 
during  the  currency  of  tbe  polic;  S.'e  wife  felonioaslj  borat  the  property 
insnred.     The  company,   not  admitting  any  claim  on  the  policy,  brangbt  an 

Ion  against  S.  and  his  wife  for  the  damage  done  by  the  act  of  the  wife  : 
leld,  that  the  action  could  not  be  maintained,  as  the  insurer  has  no  rights 
er  than  those  of  his  assured,  and  can  enforce  those  only  in  bis  name  after 
aitUng  the  elidm  on  the  policy.     Midland  Itu.  Co.  y.  Smith  <Q.  B.  IHt.), 

:ix— 7ia 

L   Right  to  contrfbntion.    By  Boating  polidea  of  inauranoe  effected  bj  B. 

Jo.,  wharfingers,  they  Insured  agidnst  loss  or  damage  by  fire,  in  the  sams 
ned,  grain  and  seed,  the  assured's  own  or  on  commission,  for  which  tbey 
re  responsible,  subject  to  conditions  of  average,  and  to  this  condition,  that 
t  at  the  time  of 'any  loss  or  damage  by  fire  happening  to  any  property  hereby 
Died,  there  be  any  other  subsisting  insurance  or  insurances,  whether  effected 
the  insured  or  by  any  other  person,  covering  the  same  property,  the  com- 
iy  shall  not  be  liable  to  pay  or  contribute  more  than  its  ratable  proportion  of 
^b  loss  or  dHmage. "  While  these  policies  were  subeisting  a  fire  deetrayed  a 
intlty  of  grain  stored  with  B.  &  Co..  part  of  which  belonged  to  R.  &  Co., 
o  had  also  elTHcted  policies,  called  merchants'  policies,  on  the  grain  thos 
itroyed,  including  also  grain  stored  elsewhere,  which  policies  contained  the 
B  conditions  as  the  wharfingers'  policies.  B.  i  Co.  were  paid  in  full  by  the 
eral  insorance  eompaniee.  Id  a  enlt  to  deteimine  the  liability  of  the  cmd- 
iles  initr  m  .* 
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Hdd,  that  the  grantors  of  the  merchants'  policies  were  not  liable  to  contribute 
to  the  loss :  that  B.  &  Co.  were  primarily  liable  to  the  owners  for  the  whole  loss, 
bQt,  being  indemnified  by  the  grantors  of  the  wharfingers'  policies,  the  latter 
were  ultimately  liable.  North  BrUWh  and  M.  Lis.  Go.  v.  London,  Liv.  and  Q. 
Im.  Co.  (Chan.  Div.),  XXII--328. 

6. Held,  also,  that  the  condition  as  to  double  insurance  only  applied  to 

cases  where  the  same  property  was  the  subject-matter  of  insurance,  and  where 
the  interests  were  the  same.     Id. 

6.  Right  of  subrogation.  A  policy  of  fire  insurance  is  a  contract  of  indem- 
nity, and  upon  payment  of  the  amount  of  loss  the  insurer  is  entitled  to  be  put 
into  the  place  of  the  assured  ;  and  if  at  a  subsequent  time  the  assured  receives 
compensation  from  other  sources  for  the  loss  sustained  by  him,  the  insurer  is 
entitled  to  recover  from  the  assured  any  sum  which  he  may  have  received  in 
excess  of  the  loss  actually  sustained  by  him.  DarreU  v.  Tibbetts  (Q.  B.  Div.), 
XXIX— 464. 

INSURANCE,  LIFE  AND  ACCIDENT. 

1.  Accident  insurance.  W.  effected  an  insurance  with  the  defendants 
against  accidental  injury,  and  by  the  terms  of  the  policy  the  defendants  agreed 
to  pay  the  amount  insured  to  W.'s  legal  representatives,  should  he  sustain 
"any  personal  injury  caused  by  accidental,  external,  and  visible  means,"  and 
the  direct  effect  of  such  injury  should  occasion  his  death.  The  policy  also  con- 
tained a  proviso  that  the  insurance  should  not  extend  "  to  any  injury  caused  by 
or  arising  from  natural  disease  or  weakness  or  exhaustion  consequent  upon  dis- 
ease." During  the  time  the  policy  was  in  force,  and  whilst  he  was  crossing 
and  fording  a  stream,  W.  was  seized  with  an  epileptic  fit  and  fell  into  the 
stream,  and  was  there  drowned  whilst  suffering  from  the  fit,  but  he  did  not 
Bastain  any  personal  injury  to  occasion  death  other  than  drowning  : 

Held,  that  W.'s  death  was  occasioned  by  an  injury  within  the  risk  covered  by 
the  policy,  and  to  which  the  proviso  did  not  apply.  Win82>ear  v.  Accidental 
Im.  Go.  (4  B.  Div.),  XXIX— 488.    See  notes.  Id.,  491. 

2.  Concealment  avoids  life  policy.  In  a  proposal  by  M.  to  an  assurance 
office  for  an  assurance  on  his  life,  in  answer  to  the  question,  "  Has  a  pro- 
posal ever  been  made  on  your  life  at  any  other  office  or  offices  ?  If  so,  where  ? 
Was  it  accepted  at  the  ordinary  premium,  or  at  an  increased  premium,  or 
declined?"  his  answer  was,  "Insured  now  in  two  offices  for  £16,000  at  ordi- 
nary rates.  Policies  effected  last  year."  The  proposal  was  accepted,  but  the 
office  having  subsequently  ascertained  that  the  life  of  M.  had  been  declined  by 
several  offices : 

Held,  that  there  had  been  a  material  concealment,  and  that  the  office  was 
entitled  to  have  the  contract  set  aside.  London  Asguranee  v.  Jfansel  (Chan. 
Div.),  XXVn-^98. 

3.  Assignment  as  security.  S.  having  effected  two  policies  on  his  life  for 
the  purpose,  as  he  expressly  informed  the  assurance  company,  of  enabling  him 
to  give  C.  a  security  for  a  debt  which  exceeded  the  amount  of  the  policies, 
deposited  them  with  C,  at  the  same  time  asking  him  by  letter  to  instruct  his, 
C.'s,  solicitor  **to  prepare  the  necessary  assignment."  C,  however,  never  took 
any  assignment.  S.  died  insolvent,  having  made  a  will  appointing  executors, 
but  no  representation  was  taken  out  to  his  estate.     C.  then  gave  the  company 
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notice  In  writing  of  tbe  deatb,  and  that  bebeld  tha  polioiesas  secarity  ForlilB 
debt,  and  the  companj  aduiowledged  the  receipt  of  the  notice  in  the  lenai  of 
the  Policies  of  ABBanince  Actj  1687,  s.  6.  Proper  evidence  of  S.'s  death  haviug 
been  Bubeeqnently  produced  to  the  company,  they  wrote  to  C.  that  the  claim 
under  the  policies  would  be  paid  at  the  eipiration  of  three  months,  but  that  the 
assent  of  S.'s  legsl  personal  representatlTS  would  be  required  before  settlement. 
After  the  expiration  ot  the  three  months  C,  being  nnable  to  obtain  payment 
of  the  pollc;  mooeys  (allhoagh  bis  debt  was  admitted  by  S.'s  executors,  and  he 
oEFered  the  company  an  indemalty),  brought  an  action  for  that  purpose  against 
the  company.  Insisting  that  S.'s  deposit  aod  letter  constituted  an  equitable 
assignment  of  the  policies  within  the  Policies  of  Assurance  Act,  1867,  and 
therefore  enabled  him  to  give  a  valid  discharge  for  the  moneys  : 

Betd.  that  there  bad  been  no  equitable  assignment  of  the  policies  within  the 
act.  and  that  the  company  were  Justified  in  refusing  to  pay  him  in  the  absence 
of  S.'s  legal  personal  representative :  but  i/rdered,  payment  ot  the  policy  mon- 
eys to  the  plalntlfl  after  deducting  the  company's  costs,  the  legal  persooal  rsp- 
resentative  being  dispensed  with  under  the  power  given  to  the  court  by  sect  44 
of  the  Chancery  Amendment  Act,  185S  (IS  &  16  Vict.  &  8S) :  also  payment  by 
the  company  of  interest  at  4  per  cent,  from  the  day  which  had  been  fixed  by 
them  for  the  payment  of  the  prindpal.  Oroide]/  v.  Oleugow  Hft  Aararanet  Go. 
(Chan.  Dlv.),  XS-fl-M. 

4.  Payment  Into  oourt.  Money  payable  under  a  policy  by  a  life  Msoruiee 
society  on  the  de«th  of  the  assared  is  not  money  held  npon  any  trust,  and  cm- 
not  properly  be  paid  into  court  under  the  Trnstae  Relief  Act.  Mattheu  v. 
JftwiAwa  AituranM  Co.  (Chan.  Div.),  XXV— 778. 

B.  On  an  action  t^  the  assignee  of  a  policy  against  an  assurance  society. 

where  a  difficulty  had  arisen  as  to  the  title  to  the  money,  the  court  being  satis- 
fled  that  the  pl^ntlil  was  entitled  : 

HM.  that  the  company  had  not  discharged  themselves  by  paying  the  money 
due  on  the  policy  into  court,  and  that  they  must  pay  to  the  plaintiff  the 
wnonut  (which  on  petition  would  bo  ordered  to  be  transferred  to  them),  with 
interest  and  costs.     Id. 

6.  DistribnUon  of  policy  money.  W.  M..  deceased,  in  his  lifetime  effected 
a  policy  of  insurance  under  the  Married  Women's  Property  Act,  s,  10,  for  the 
benefit  of  his  wife  and  children  or  child,  but  the  Interest  they  were  to  take  w«» 
not  expressed  upon  the  face  of  the  policy. 

The  court,  upon  an  application  under  the  10th  section  of  the  act  for  tbo 
lent  of  trustees  to  receive  the  moneys  due  under  the  policy,  declared  tbo 
id  interests  therein  of  the  wife  and  children  ot  the  deceased,  and 
the  fond  to  be  settled  upon  the  usual  trusts  of  a  settlement  XaU^ 
'»  IVtMd  (Chan.  Dlv.),  XXII— 700.  Bee  notes,  Id..  703. 
-  A  husband  effected  a  policy  for  the  benefit  of  his  wife  and  chlldrsa 
e  Married  Women's  Property  Act 

usband  died  Insolvent,  and  the  wife  being  in  poor  e''*''"'"*°'T^^. 
income  of  the  policy  moneys  was  not  sufficient  to  support  her  and 
the  moneys  were  distributed  as  If  the  husband  had  died  inteela 
Po/wy  TnuUlChUi.  Div.).  XXIII— 61H. 
See  NovATion,  8. 
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1.  Mutual  company,  liability  of.    The  defendants  were  a  limited  company 
for  the  mataal  insurance  of  ships  belonging  to  members.     By  the  articles  of 
association :  4.  No  person  shall  l)ecome  a  meml)er  until  he  shall  have  signed 
the  articles.     28.  The  business  of  the  company  shall  be  managed  by  directors. 
S9.    The  directors  shall  have  full  power  to  determine  all  disputes  arising 
between  the  society  and  members  concerning  insurances  or  claims  upon  the 
society  ;  and  the  decision  of  the  directors  shall  be  final  and  conclusive,  as  well 
upon  the  society  as  the  members  :  and  no  member  shall  be  allowed  to  bring  any 
action  or  suit  against  the  society  for  any  claim  upon  the  society,  except  as  is 
provided  by  these  presents ;  and  the  directors  may,  if  they  think  fit,  cause  any 
of  such  claims,  and  the  amount  to  be  paid  to  any  member,  to  be  referred  to  the 
decision  of  an  average  adjuster,  and  his  decision  shall  be  final  and  conclusive  on 
the  society  and  claimant,  and  no  appeal  shall '  be  allowed  therefrom.     40.  Two 
directors  specially  authorized  and  the  chairman  shall  alone  have  power  to  sign 
and  execute  all  policies  approved  by  a  board  of  directors.     63.  If  any  member 
sell  any  vessel  insured  by  the  society,  the  purchaser  of  such  vessel,  if  not  a 
member,  shall  have  no  claim  upon  the  society  ;  and  if  a  member,  he  shall  have 
no  claim  until  the  vessel  be  entered  in  his  name  on  the  books  of  the  society. 
88.  In  all  cases  of  any  vessel  .insured  by  the  society  being  lost  or  damaged,  the 
owner,  master,  or  mate  or  crew,  shall,  as  soon  as  possible,  give  notice  to  the 
secretary  of  the  society,  who  shall  summon  the  board  ;  and  the  directors  shall 
proceed  to  examine  the  owner,  master  and  mate,  and  such  of  the  crew  as  they 
may  think  necessary,  as  to  the  cause  of  the  loss  or  damage,  and  shall  make  such 
decision  as  in  their  judgment  the  case  may  require.     84.  If  any  member  is  dis- 
satisfied with  the  decision  of  the  directors  as  to  the  settlement  of  any  loss  or 
damage  sustained  by  him,  and  such  member  shall  procure  ten  members,  not 
being  directors,  to  join  in  a  requisition  to  the  directors  to  reconsider  their 
decision,  a  board  of  not  less  than  ten  directors  shall  reconsider  such  decision. 
*     In  December,   1868,  the  plaintiff  became  equitable  mortgagee  of  the  ship 
H.,  D.  being  registered  owner.     In  January,  1869,  D.  insured  the  vessel  with 
the  defendants,  directing  the  policy  to  be  made  out  in  plaintiff's  name ;  this 
Was  not  done,  but  the  policy  was  forwarded  by  the  defendants  to  the  plaintiff. 
TTie  policy  was  headed  with  the  name  of  the  defendants'  society,  and  after  giv- 
ing details  as  to  the  rates  of  insurance,  &c.,  and  referring  to  one  of  the  rules  or 
^^ticles,  at  the  bottom  was :  "March,  1^69.     This  is  to  certify  that  Mr.  D.,  as 
«ttaip'8  husband  for  the  H.,  whereof  is  master  at  present  time  D.,  has  this  day 
P^d  £17  10s.  for  the  insurance  of  fifty-two  shares  on  the  said  vessel.     Value  of 
BbipBs  per  rule  for  this  class,  £7  10#.  per  ton,  £1,215."    The  policy  was  duly 
^giuid  by  the  chainnan  and  two  directors.     In  January,  1870,  the  ship  being  on 
«  'voyage,  the  plaintiff  applied  in  his  own  name  for  a  renewal  of  the  policy  and 
PAfdxhepremiam.and  a  policy  was  forwarded  to  the  plaintiff  by  the  defend- 
ants,   which  was  precisely  like  the  former,  except  that  the  plaintiff's  name  was 
inserted  as  the  ship's  husband.     No  copy  of  the  rules  was  ever  given  to  the 
plaint,  iff,  and  he  had  no  knowledge  of  the  provisions  until  after  the  loss  of  the 
^^*®^^-     ^"^  March.  1870,  a  call  was  made  on  the  plaintiff  in  respect  of  the  H. 
loT  ^vs  losses  of  the  society  for  Xhe  year  1809,  and  plaintiff  paid   it.     Another 
«mW  was  made  and  paid  in  October,  1870.     In  May,  1870.  the  H.  was  regi.stered 
m  plaijitiff's  name,   but  no  notice  was  given  of  this  to  the  defendants.     In 
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November,  1870,  the  H.  was  wrecked  and  became  a  total  loss.  The  plaintiff 
sent  in  his  claim,  and  on  the  6th  of  Janaary,  1871,  D.,  who  was  master  at  the 
time  of  the  loss,  attended  a  meeting  of  the  directors  at  their  requisition,  and 
they,  having  heard  his  account  of  the  wreck,  resolved  that  it  was  not  found 
that  the  H.  was  lost  by  perils  of  the  sea,  and  that  the  owners  had  no  claim  upon 
the  society.  No  notice  of  this  meeting  or  of  the  resolution  was  given  to  the 
plaintiff.  On  the  6th  of  April,  1871,  a  notice  signed  by  ten  members,  but  not 
signed  by  the  plaintiff  or  D.,  was  sent  to  defendants'  office,  and  at  the  next 
quarterly  meeting  of  the  directors,  no  notice  to  attend  having  been  given  to 
plaintiff  or  D.,  the  directors,  without  further  inquiry,  confirmed  the  former 
resolution.  In  an  action  brought  by  the  plaintiff  against  the  defendants  to 
recover  the  amount  of  his  insurance,  in  addition  to  the  above  facts,  it  was 
admitted  by  the  defendants  that  the  H.  was  a  total  loss  by  perils  of  the  seas ; 
the  court  having  power  to  draw  inferences  of  fact : 

Held  in  the  Court  of  Queen's  Bench  —  1st.  That  the  policy  sufficiently  speci- 
fied the  particular  risk  or  adventure  within  the  meaning  of  30  &  81  Vict.  c.  28, 
8.  7.  2d.  That  defendants  were  precluded  from  saying  the  plaintiff,  who  was 
the  owner  of  the  ship,  was  not  a  member  of  the  society  after  having  accepted  an 
insurance  and  taken  premiums  and  other  payments  from  him.  3d.  That  the 
fact  that  the  plaintiff  turned  his  equitable  interest  into  a  legal  interest  after  the 
policy  was  renewed  by  him  did  not  bring  the  case  within  art.  68.  But  4th. 
That  defendants  were  entitled  to  judgment :  for  that  the  contract  was  contained 
in  the  policy  and  any  of  the  articles  applicable ;  and  that  article  89,  which 
regulated  the  manner  of  the  payment  under  the  policy,  did  not  exclude  the 
jurisdiction  of  the  courts  of  law,  but  made  it  a  condition  precedent  to  bringing  an 
action  that  the  loss  of  the  particular  member  should  have  been  first  decided 
upon  by  the  directors,  subject  to  the  appeal  g^ven  by  article  84.  The  Exchequer 
Chamber  reversed  the  judgment  of  the  Queen's  Bench  ;  By  Amphlett,  B.,  on  the 
ground,  that,  if  the  investigation  by  the  directors  had  been  properly  conducted 
the  action  could  not  have  been  maintained ;  but  that  the  conduct  of  the 
directors,  by  adjudicating  against  the  plaintiff's  claim  without  hearing  him,  or 
giving  him  an  opportunity  of  being  heard,  was  not  binding  on  the  plaintiff ; 
and  that,  under  the  circumstances,  the  defendants  could  not  take  advantage  of 
the  wrong  done  by  their  agents  by  setting  up  as  a  defence  that  the  determina- 
tion of  the  directors  in  favor  of  the  plaintiff  was  a  condition  precedent  to  bring- 
ing the  action,  and  that  an  actual  loss  being  admitted,  the  plaintiff  was  entitled 
to  recover  the  amount ;  By  Kelly,  C.B.,  and  Brett,  J.,  on  the  ground  that  such 
of  the  articles  as  were  applicable  must  be  read  with  the  policy,  and  that  articles 
80.  88,  and  84  were  intended  to  prevent  the  insured  from  maintaining  any  action 
or  suit  at  all  in  the  ordinary  courts  in  respect  of  any  dispute  arising  on  the  pol- 
icy ;  and  that,  therefore,  the  articles  were  invalid,  and  did  not  prevent  the 
plaintiff  from  maintaining  the  action.  Edwards  v.  Aherayron  MtU,  Ship  Ina- 
So.  (Q.  B.  Div.),  XVII— 205.     See  notes.  Id.,  287. 

2.  Archibald,  J.,  and  Pollock,  B.,  were  of  opinion  that  the  judgment 

ought  to  be  affirmed,  on  the  ground  taken  by  the  Queen's  Bench.    Id. 

3 Held,  also,  by  Archibald,  J.,  and  Pollock.  B.,  and  temble,  by  Kelly. 

C.B..  and  Brett,  J.,  that  the  policy  was  valid  within  80  &  81  Vict.  c.  23,  s.  7.     Id. 
4.  A  policy  of  marine  insurance  on  ship  effected  with  a  mutoal  insar- 
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«Dce  company  incorporated  certain  by-laws  of  the  company  indorsed  thereon. 
The  policy  (inter  alia)  expressed  it  to  be  thereby  declared  that  the  acts  of  the 
assurer  or  assured  in  recovering,  saving,  or  preserving  the  property  insured 
should  not  be  considered  a  waiver  or  acceptance  of  abandonment.  On^  of  the 
by-laws  provided  that,  in  the  event  of  any  ship  being  stranded  or  damaged  and 
not  taken  into  a  place  of  safety,  it  should  be  lawful  for  the  directors  of  the 
company  to  use  every  possible  means  in  their  power  to  procure  the  safety  of  the 
said  ship,  the  owner  bearing  his  proportion  of  the  expense  incurred  ;  and  that 
no  acts  of  the  company  or  its  agents  under  or  in  pursuance. of  the  power  thereby 
reserved  to  the  company  should  be  deemed,  or  taken  to  be,  an  acceptance  or 
recognition  of  any  abandonment  of  which  the  assured  might  have  given  notice 
to  such  company,  and  the  company  under  any  circumstances  should  only  pay 
for  the  absolute  damage  caused  by  the  perils  insured  against,  which  was  in  no 
case  to  exceed  the  sum  insured : 

HM,  that  the  effect  of  the  by-law  was  not  to  exclude  a  constructive  total 
loss,  but  that  it  contemplated  a  partial  loss  only,  and  was  intended  to  deprive  the 
assured  of  the  right  he  would  otherwise  have  to  claim  extraordinary  expendi- 
ture by  way  of  salvage  or  otherwise  in  addition  to  the  cost  of  repairs.  Fortoood 
V.  north  Wales  M.  M.  Ins.  Co,  (Q.  B.  Div.),  XXIX— 174. 

6.  Declaration  of  risk.  The  defendants,  a  fire  insurance  corporation,  agreed 
to  reinsure  the  plaintiffs,  a  marine  insurance  company,  against  loss  by  fire  up 
to  £1,000  by  any  one  vessel  upon  all  coal-laden  ships  insured  by  the  plaintiffs 
at  and  from  certain  ports  to  others.  A  policy  was  accordingly  subscribed  by  the 
defendants,  whereby  in  consideration  of  £250  they  undertook  to  reinsure  the 
plaintiffs  against  loss  or  damage  by  fire  to  the  extent  of  £50,000  by  the  ships  as 
might  be  declared  at  and  from  certain  ports  to  others,  the  policy  to  he  subject  to 
the  same  clauses  and  conditions  (as  far  as  they  related  to  fire  risk  only)  as  the 
original  policy  or  policies,  and  would  pay  as  might  be  paid  thereon.  The  policy 
proTided  that  the  arrangement  was  to  be  in  force  for  a  year,  and  include  only 
coal-laden  vessels,  and  the  policy  was  to  he  supplemented  by  further  policies  on 
like  terms  should  the  amount  of  it  not  prove  sufficient  for  the  year's  transactions. 
This  and  a  second  policy  being  exhausted  by  declarations  of  risk  made  under 
than,  a  third  policy  was  applied  for  by  the  plaintifb  and  issued  to  them.  A 
risk,  incurred  prior  to  the  date  of  the  second  policy,  was  not  included  in  thoso 
declarations  and  was  followed  by  a  loss  of  cargo  from  fire  known  to  the  plain- 
tiffs when  the  third  x>olicy  issued,  but,  through  mere  neglect  on  the  part  of 
their  manager,  was  not  declared  until  afterwards.  Taken  in  chronological 
order,  this  risk  came  under  the  third  policy,  if  any. 

In  an  action  to  recover  for  the  loss,  the  court,  empowered  to  decide  all  ques- 
tions in  the  case  : 

Hdd,  that  although  the  defendants  had  reinsured  against  fire  only,  their 
agreement  was  in  respect  of  a  marine  risk  and  subject  to  the  usage  of  under- 
"WTlters,  and  that,  therefore,  the  policies  attached  to  the  goods  in  order  of  ship- 
ment, and  the  declarations  must  be  rectified  to  make  them  correspond  with  it, 
and  this  ndght  be  done  even  after  loss  ;  that  the  negligence  of  the  plaintiffs' 
manager  did  not  deprive  them  of  their  right  to  do  it,  and  consequently  that  they 
were  entitled  to  recover.  Imperial  Mwr,  Ins,  Co,  ▼.  FWe  Ins,  Co.  (Com.  PI. 
IMv.),  XXX-468. 
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6.  On  freight  The  plaintififs  chartered  the  ship  Edgar  to  C.  by  charterpartj 
in  which  it  was  agreed  that  the  ship  after  completing  intermediate  employment 
(which  she  was  to  be  at  liberty  to  take)  should  proceed  to  Galatz  for  orders  to 
load  there,  &c.,  and  being  so  loaded  proceed  to  Malta  for  orders.  Upon  the 
margin  of  the  charterparty  were  the  words,  "  In  the  event  of  war,  blockade,  or 
prohibition  of  export  preventing  loading,  this  charterparty  to  be  cancelled." 
The  plaintififs  then  effected  a  policy  with  the  defendants  for  the  insurance  of  the 
freight  of  the  ship  against  perils  of  the  seas,  restraint  of  princes,  &c.  The 
Edgar  sailed  for  Genoa  under  the  charterparty  on  the  1st  of  May,  1877.  war 
having  been  declared  by  Russia  against  Turkey  on  the  24th  of  April.  Before 
her  arrival  at  Genoa,  the  plaintiffs  ascertained  that  Russia  had  closed  the  ports 
of  loading  mentioned  in  tlie  charterparty.  The  Edgar,  however,  discharged  her 
cargo  and  took  in  ballast  at  Genoa  and  sailed  for  Constantinople,  and  upon  her 
arrival  there  on  the  28th  of  May,  found  that  the  loading  ports  were  closed,  and 
that  there  was  no  reasonable  probability  of  their  being  open  in  time  for  her  to 
load  her  chartered  cargo.  She  therefore  did  not  proceed  further  towards 
Galatz,  but  obtained  a  homeward  cargo  at  a  freight  less  than  that  stipulated  for 
by  the  charterparty.     In  an  action  upon  the  policy : 

Held,  by  the  majority  of  the  court,  that  the  plaintifib  could  not  recover,  for 
according  to  the  true  construction  of  the  charterparty  the  act  of  closing  the 
ports  by  the  Russian  government  was  a  prohibition  of  export  preventing  load- 
ing, and  that  upon  the  happening  of  that  event  the  charterparty  came  to  an 
end  —  without  any  election  by  either  i>arty.  AdofMon  v.  NewcagtU  8.  F,  In*. 
Co.  (Q.  B.  Div.),  XXIX— 21. 

7. By  Lush,  J.,  dissenting,  that  the  effect  of  the  memorandum  in  the 

margin  was  to  make  the  charterparty  voidable  only  at  the  option  of  either  party, 
that  neither  party  having  elected  to  avoid  it  the  charterparty  continued  in  force 
up  to  the  time  when  the  loading  became  impracticable,  and  that  the  plaintiffs 
had  sustained  such  a  loss  of  the  chartered  freight  as  to  entitle  them  to 
recover.    Id. 

8.  Sul^eot  matter  insured.  The  plaintiffs,  shipowners,  entered  into  a  char- 
terparty which  provided  for  payment  of  freight  at  a  specific  rate,  and  that  "  If 
any  portion  of  the  cargo  be  delivered  sea  damaged  the  freight  on  such  sea-dam- 
aged portion  to  be  two-thirds  of  the  above  rate.''  They  effected  an  insurance 
with  underwriters,  "  To  cover  only  the  one-third  loss  or  freight  in  consequence 
of  sea-damage  as  per  charterparty."  Sea-damage  happened,  and  one-third  of 
the  freight  on  the  sea-damaged  portion  of  the  cargo  was  deducted  by  the  char- 
terers from  the  total  amount  of  freight : 

JSieldf  that  the  subject-matter  of  insurance  was  "the  one-third  loss  of  freight 
in  consequence  of  sea-damage,"  and  that  the  plaintlfib  were  entitled  to  recover 
from  each  underwriter  such  proportion  of  the  amount  of  the  loss  as  the  amount 
of  his  subscription  bore  to  the  total  sum  for  wfiich  the  underwriters  subscribed 
the  policy.     OHffiths  v.  Bramley-Moore  (Q.  B.  Div.),  XXVIII— 700. 

9.  Perils  insured  against.  The  explosion  of  the  boiler  of  a  steamer  is  a 
peril  insured  against  by  a  marine  policy  in  the  ordinary  form.  Wett  India  and 
P,  Tdg,  Go,  V.  JBfiww,  etc..  Ins,  Co,  (Q.  B.  Div.),  XXIX— 492. 

10. A  steamer  insured  by  a  time  policy  became  a  wreck,  by  reason  of 

the  explosion  of  her  boiler  in  ordinary  weather  under  ordinary  pressure  of 
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steam.  The  cdum  sine  qua  non  of  the  explosion  was  that  the  boiler  had 
become,  from  external  and  internal  corrosion  bj  bilge  water  and  "scale/*  too 
thin  to  resist  the  steam.  The  corrosion  might  have  been  discovered,  and  in 
some  measure  prevented,  bj  ordinary  care  : 

JSieldt  that  though  unseaworthiness  was  a  causa  sine  qua  nan  of  the  loss,  the 
explosion  was  a  proximate  cause,  and  a  peril  insured  against.     Id. 

11.  Locality  of  risk.  A  time  policy  against  fire  was  effected  on  a  steam- 
ship. The  policy  described  it  as  then  "  lying  in  the  Victoria  Docks,"  but  gave 
it  "  liberty  to  go  into  dry  dock,  and  light  the  boiler  fires  once  or  twice  during 
the  currency  of  this  policy."  The  only  dry  dock  into  which  the  ship  could  go 
was  Lungley*s  Dock,  at  some  distance  up  the  river.  To  go  there  it  was  neces- 
sary to  remove  the  paddle-wheels  ;  they  were  removed  in  the  Victoria  Docks, 
and  the  ship  was  then  towed  up  to  Lungley's  Dock.  The  necessary  repairs 
there  haying  been  completed,  the  ship  was  brought  out  and  moored  in  the 
river,  preparatory  to  replacing  the  paddle-wheels.  This  operation  could  have 
been  perfectly  performed  in  the  Victoria  Docks,  but  it  was  found  that  in  such 
case  it  was  customary,  as  the  more  econominal  course,  to  replace  the  paddle- 
wheels  while  the  ship  lay  in  the  river.  Before  the  wheels  had  been  replaced 
the  ship  was  burnt : 

ffM,  that  the  policy  covered  the  ship  while  in  the  Victoria  Docks,  and  while 
passing  from  them  to  the  dry  dock,  and  while  directly  returning  from  the  dry 
dock  to  the  Victoria  Docks  ;  but  did  not  cover  the  vessel  while  moored  in  the 
driver  for  a  collateral  purpose.  Pearson  y.  CamrMrcial  Uh,  Ass.  Co.  (App.  Cas.), 
XVI— 139  ;  affirming  8.  C,  VI— 248. 

12. An  insurance  against  fire  necessarily  has  regard  to  the  locality  of 

the  subject  insured.    Id. 

13. To  construe  the  policy  as  allowing  the  yessel  to  remain  in  the  river 

while  the  paddle-wheels  were  replaced,  would  be  to  add  a  new  condition  to  the 
policy,  which  could  not  be  done.     Id. 

14.  Time  i>olicy.  A  policy  of  insurance  was  effected  on  ship  from  the  22d 
of  January,  1872,  to  the  23d  of  January,  1878,  both  inclusive.  These  words 
were  written  in  on  a  printed  form,  which  also  contained,  in  print,  the  words,  at 
and  from,  sndfor  this  present  voyage^  and  other  similar  words  which  were  com- 
monly found  in  the  forms  of  a  yoyage  policy,  and  which  had  not  been  erased  or 
struck  through  : 

Held,  that  the  policy  was  really  a  time  policy,  and  its  character  was  not 
affected  by  the  printed  words  thus  negligently  left  in  the  form.  Dudgeon  v. 
PeiOnvkA  (App.  Cas.),  XIX— 105. 

15.  Valued  i>olicy.    Where  there  was  a  valued  policy  on  **  freight:" 
EM,  that  the  rule  that  the  valuation  in  a  valued  policy  is  conclusive  did  not 

prevent  the  court  from  looking  into  the  elements  of  which  the  valuation  was 
made  up  to  ascertain  whether  the  freight  intended  to  be  so  yalued  was  the  full 
freight,  or  the  freight  after  deducting  certain  advances  made  against  freight  by 
the  charterers'  agents  to  the  captain,  such  question  becoming  material  for  the 
purpose  of  ascertaining  whether  the  shipowner  was  interested  in  the  whole  of 
the  subject-matter  of  insurance,  and  whether  to  any  extent  the  loss  had  been 
satisfied  under  another  policy  of  insurance  effected  by  the  charterers  on  the  said 
advancee  against  freight,  and  to  the  extent  th^t  he  had  90  insurable  i|)terest,  or 
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that  his  loss  has  been  paid,  he  cannot  recover  on  the  policy.  WiUiams  ▼.  North 
China  Inmrance  Co,  (Com.  PI.  Div.),  XVIII— 306.     See  notes.  Id.,  817. 

16.  Insurable  interest.  The  purchaser  of  a  "  cargo  "  of  rice  which  is  to  be 
loaded  on  board  a  ship  expected  to  arrive  at  a  certain  port,  where  it  is  to  load 
for  a  voyage,  he  agreeing  to  pay  a  sum  certain  *'  per  cwt.,  cost  and  freight," 
has  no  Insurable  interest  in  the  purchase  {du8.  Lord  O'Hagan  and  Lord  Sel- 
bome),  BO  that  should  the  rice  put  on  board  be  lost  before  the  loading  is  com- 
pleted, he  cannot  recover  on  a  policy  of  insurance  effected  on  goods  in  the  vessel. 
Anderson  v.  Morrice  (App.  Cas.),  XVIII— 1 ;  reversing  S.  C,  XI  — 252; 
affirming  XIV— 456. 

17. A.  was  a  merchant  in  London ;  he  entered  into  a  contract  for  the 

purchase  of  rice.  The  contract  consisted  of  a  bought  note,  which  was  in  the 
following  terms  :  "  Bought  for  the  account  of  A.,  of  B.  8.  &  Co.,  the  cargo  of 
new  crop  Rangoon  rice,  per  Sunbeam,  707  tons  register,  at  9«.  \\d.  per  cwt., 
cost  and  freight.  Payment  by  sellem'  draft  on  purchaser  at  six  months'  sight, 
with  documents  attached."  A.  insured  the  cargo  "  at  and  from  Rangoon."  The 
ship  arrived  at  Rangoon  in  due  time.  The  loading,  by  bags,  of  the  rice,  was 
rapidly  proceeded  with ;  by  far  the  larger  portion  of  the  cargo  was  on  board, 
the  remaining  bags  of  rice  being  in  lighters  alongside,  when  the  vessel,  unex- 
pectedly, sank.  The  captain  afterwards  signed  and  delivered  bills  of  lading, 
and  the  purchaser  then  accepted  the  seller's  drafts,  which  were  duly  honored. 
In  an  action  as  for  a  total  loss,  the  Court  of  Common  Pleas  held  that  A.  was 
entitled  to  recover.  The  Exchequer  Chamber  {diss.  Quain,  J.)  reversed  this 
decision  on  the  g^und  that  A.  had  no  insurable  interest  when  the  loss  occurred. 
On  appeal  to  this  House,  the  Lords  were  equally  divided,  and  so  the  judgment 
of  the  Exchequer  Chamber  stood  affirmed.  No  costs  were  given  on  the 
affirmance. 

The  jury  had  found,  in  favor  of  A.,  that  there  was  a  loss  by  the  perils  insured 
against.  This  finding  was  adopted  in  both  courts.  On  appeal  that  decisicm 
was  affirmed  with  costs.    Id. 

18.  Ratification  of  policy.  Where  a  person,  without  authority,  procures  a 
policy  of  marine  insurance  on  behalf  of  another,  it  may  be  ratified  by  the  latter 
after  the  loss  of  the  thing  insured,  though  he  know  of  the  loss  at  the  time  of 
such  ratification.  WiUiams  v.  North  CfUna  Inturanee  Co.  (Com.  PL  Div.), 
XVIII— 306.     See  notes.  Id.,  817. 

19.  Risk,  when  terminated.  The  risk  on  a  vessel  under  a  policy  of  insur- 
ance to  a  place  generally,  without  any  provision  as  to  her  safety  there,  continues 
until  she  is  anchored  at  her  port  of  destination,  in  the  usual  place  for  discharge 
of  her  cargo. 

By  a  memorandum  indorsed  on  a  x>ollcy  made  by  way  of  re-insurance  on  a 
vessel  from  Liverpool  to  Baltimore  and  United  Kingdom,  the  vessel,  in  con- 
sideration of  an  additional  premium,  was  to  be  at  liberty  to  go  to  Antwerp.  On 
leaving  Baltimore  she  went  direct  to  Antwerp,  where  she  arrived  the  day  before 
the  memorandum  was  made.  Two  days  after,  while  in  the  outer  dock,  on  her 
way  into  the  inner  dock,  the  usual  place  of  discharge,  she  was  ordered  to  Leiih, 
on  her  way  to  which  place  she  was  lost.  In  an  action  on  the  policy  or  for  a 
return  of  the  additional  premium  : 

ffeldf  that  the  memorandum  did  not  give  liberty  to  touch  or  call  at  Antwerp, 
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and  so  did  not  permit  the  vessel  to  go  to  Antwerp,  and  thence  to  England  ;  and 
that,  as  the  vessel  had  not,  when  the  memorandum  was  made,  reached  the  usual 
place  of  discharge,  the  vojage  was  not  then  at  an  end,  and  the  additional  pre- 
mium oould  not  be  recovered  back.  JStone  v.  MaHne  Ins.  Co.  (Ezch.  Div.), 
XVI--538. 

20 A  ship  insured  "  at  and  from  the  port  of  Pomaron  to  Newcastle-on- 

Tyne,  and  for  fifteen  days  whilst  there  after  arrival,"  arrived  safely  at  New- 
castle on  the  4th  of  December,  and  on  the  13th  completed  the  discharge  of  her 
inward  ccifgo  within  the  port  of  Newcastle.  Having  been  chartered  to  load  in 
the  river  Tyne  a  cargo  of  coals  for  delivery  at  Gibraltar,  and  having  received  on 
board  two  keels  of  the  same  as  a  stiffening,  the  ship  was  moved  on  the  15th  of 
December  to  a  loading  place  on  the  Tyne,  within  the  port  of  Newcastle,  there 
to  complete  her  loading.  Whilst  moored  there,  she  was,  on  the  16th,  injured 
in  a  storm.  The  stamp  on  the  policy  was  sufficient  to  cover  both  a  voyage  and 
a  time  policy.     The  policy  did  nof  contain  the  usual  twenty-four  hours'  clause  : 

Hdd,  that  the  policy  must  be  construed  as  a  voyage  policy  with  a  time  policy 
engrafted  upon  it,  and  that  although  the  voyage  was  terminated,  and  the  inward 
eaigo  discharged,  the  underwriters  were  liable.  OaimbUs  v.  0c6cm  M.  Ins.  Go. 
(Exch.  Div.),  XVI— 565 ;  reversing  S.  C,  XV— 260. 

21.  Warranty  of  seawortliineas.  In  a  time  policy  the  law,  in  the  absence 
of  special  stipulations  in  the  contract,  does  not  imply  any  warranty  that  the 
Teasel  should  be  seaworthy.  Oibwm  v.  Small  supplemented  by  Thompson  v. 
Hopper  and  Fawces  v.  Sarsfleld,  declared  to  have  set  at  rest  all  controversies  on 
this  subject.  Dudgeon  v.  Pembroke  (App.  Cas.),  XIX — 106;  affirming  S.  C, 
X— 192,  and  reversing  XVI— 283. 

22. If  a  shipowner  knowingly  and  wilfully  sends  his  ship  to  sea  in  an 

nnaeaworthy  condition,  the  knowledge  and  wilfulness  are  essential  elements  in 
the  consideration  of  his  claim  to  recover.     Id. 

23. A  time  policy  was  effected  on  an  iron  steamer,  the  Frances,  of  705  tons 

burden,  then  lying  in  the  yard  of  its  owner,  a  shipwright.  It  had  been  put  under 
repair,  and  it  wajs  stated  in  evidence  that  there  had  not  been  any  stint  placed 
upon  the  repairs,  and  that  the  marine  engineer  who  superintended  the  repairs, 
and  the  workmen  who  executed  them,  believed  them  to  be  completely  satisfac- 
tory. It  was  expressly  found  that  if  the  ship  was  unseaworthy  the  assured  was 
ignorant  of  the  fact.  The  ship  went  with  nothing  but  a  deck  cargo  of  iron 
machinery  from  London  to  Gothenburg  —  made  more  water  on  the  voyage  than 
could  have  been  expected  from  the  state  of  the  weather  —  ceased  to  do  so  on  get- 
ting into  harbor  —  was  examined,  and  its  condition  on  the  voyage  could  not  be 
accounted  for ;  and  in  a  few  days  afterwards  took  on  board  a  cargo  of  oats  and 
880  tons  of  iron  and  a  deck  loading  of  timber;  started  from  Gothenburg,  encount- 
ered in  the  open  sea  very  bad  weather  which  put  out  the  fires,  ran  for  the  port 
of  Hull,  could  not  make  the  port,  ran  ashore,  and  after  some  time  was  broken 
np  and  became  a  total  wreck  : 

Held,  that  these  facts  showed  a  loss  by  perils  insured  against — the  perils 
of  the  sea  —  and  that  the  assured  was  entitled  to  recover  as  for  a  total  loss.     Id. 

24. A  loss  caused  immediately  by  perils  of  the  sea  is  within  the  policy, 

though  it  might  not  have  occurred  but  for  the  concurrent  action  of  some  othei 
cause  which  is  not  within  the  policy.     Id. 
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26. In  an  actioD  on  a  policj  of  insarance  it  was  proved  at  the  trial  that 

the  vessel  pat  back  from  inabilitj  to  proceed,  eleven  days  after  she  started 
on  her  voyage:  the  judge  directed  the  jury  that  the  time  which  elapsed 
between  setting  sail  and  patting  back  was  sufficiently  short  to  shift  the  onus  of 
proof  from  the  underwriters,  and  make  it  incumbent  on  the  assured  to  prove 
that  the  unseaworthiness  arose  from  causes  occurring  subsequently  to  setting 
sail : 

EM,  a  misdirection.  Pickup  v.  Thames,  etc,,  Ins.  Co.  (Q.  B.  Div.),  XXVIII 
—471.  . 

26.  ^—  If  a  vessel,  very  shortly  after  leaving  port,  founders  or  becomes  un- 
able to  prosecute  her  voyage,  in  the  absence  of  any  external  circumstances  to 
account  for  such  disaster  or  inability,  the  irresistible  inference  arises  that  her 
misfortune  has  been  due  to  inherent  defects  existing  at  the  time  at  which  the 
risk  attached  ;  but  the  element  of  time  enters  to  a  very  limited  extent  into  the 
question  of  unseaworthiness  when  an  adequate  cause  for  the  disaster  arising 
after  the  commencement  of  the  voyage  is  shown.     Id. 

27.  Validity  of  policy.  A  policy  containing  any  of  the  words  forbidden  by 
19  Geo.  2,  c.  37,  s.  1,  is  illegal,  if  the  insurance  relates  simply  to  "ship  (and  or, 
ships,  steamer  {and  or)  steamers,"  and  does  not  exclude  British  vessels.  AUkins 
V.  Jupe  (C.  P.  Div.),  XXI— 884. 

28. The  plaintiffs  effected  a  policy  upon  oonmiission  and  profit  upon 

"  ship  {and  or)  ships,  steamer  {and  or)  steamers ;"  and  the  following  clause  was 
inserted :  "  Warranted  free  from  all  average  and  without  benefit  of  salvage, 
but  to  pay  loss  on  such  part  as  shall  not  arrive."  The  defendant  was  an  under- 
writer of  the  policy.  The  goods  to  which  the  commission  and  profit  insured 
related  were  shipped  on  board  a  British  vessel,  which  was  lost  by  the  perils  of 
the  seas.  The  plaintiffs  having  sued  to  recover  the  amount  of  the  defendant's 
subscription,  or,  if  the  policy  were  void,  the  premium  paid  by  them  : 

Held,  that  the  policy  was  rendered  illegal  by  19  Qeo.  2,  c.  87,  s.  1,  for  the 
insurance  was  **  without  benefit  of  salvage,"  and  the  terms  of  the  policy  did  not 
exclude  British  ships.     Id. 

29.  Per  Grove,  J. ,  that  the  prohibition  of  the  statute  extends  to  policies 

on  profit  and  commission.     Id. 

30.  Per  Lindley,  J.,  that  the  prohibition  of  the  statute  extends  to 

policies  on  profit,  and  that  the  policy  sued  on,  being  illegal  as  to  profit,  was 
likewise  illegal  as  to  commission.     Id. 

31.  Semble,  per  Lindley,  J.,  that  the  prohibition  of  the  statute  extends 

to  policies  on  commission.     Id. 

32.  EM,  further,  that  the  illegality  was  so  far  the  fault  of  the  plain- 

ti£b  that  they  could  not  recover  back  the  premium.     Id. 

33.  Oonoealment  avoids.  The  concealment  by  the  assured  at  the  time  of 
effecting  a  marine  policy  of  insurance  of  a  fact  which  is  material  to  enable  a 
rational  underwriter,  governing  himself  by  the  principles  on  which  underwriters 
in  practice  act,  to  judge  whether  he  shall  accept  the  risk  at  all,  or  at  what  rate, 
will  vitiate  the  p>o]icy,  although  the  fact  may  not  be  material  with  regard  to  the 
risk  insured.     Rivas  v.  Oeinissi  (Q.  B.  Div.),  XXIX — 577. 
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34. The  defendants  effected  with  the  plaintiff,  a  Lloyd's  anderwriter,  a 

series  of  open  policies  for  certain  specified  sams  to  cover  shipments  to  be  declared 
and  valaed  as  interest  might  appear.  The  policies  were  effected  at  different 
dates,  and  were  to  succeed  each  other  in  the  order  of  date.  The  value  of  the 
shipments  were  declared  at  considerably  less  than  their  real  value,  so  that  when 
the  later  policies  were  effected  the  earlier  policies  were  in  fact  more  exhausted 
than  they  would  appear  to  be  from  the  declarations.  The  undervaluation  of 
the  shipments  was  systematically  and  fraudulently  made  by  the  defendants, 
and  the  fact  that  they  had  been  so  undervalued  was  concealed  from  the  plaintiff 
when  he  underwrote  the  later  policies  : 

HM,  that,  under  these  circumstances,  a  jury  would  be  justified  in  finding 
that  the  concealment  was  of  a  fact  of  which  it  was  material  that  the  plaintiff 
should  have  been  informed,  in  order  to  guide  him  in  deciding  whether  he  would 
nnderwrite  these  later  policies  or  not  or  at  what  rate  ;  and  that  on  the  jury  so 
finding  the  plaintiff  wob  entitled  to  have  such  later  policies  set  aside  and  can- 
celled.    Id. 

36. In  an  action  on  a  policy  on  the  ship  Jessie  "  at  and  from  Mazagan 

to  the  United  Kingdom,"  it  appeared  that  the  ship  arrived  at  Mazagan  on  the 
27th  of  December,  1873,  and  that  the  last  news  the  assured,  the  plaintiff,  had 
of  her  was  a  letter  from  her  captain,  dated  the  9th  of  January,  1874,  and 
received  on  the  2l8t  of  January,  in  which  the  captain  said  he  had  had  a  fine 
passage  out  and  had  commenced  loading,  but  was  delayed  by  bad  weather,  and 
would  write  again  before  sailing.  The  ship  had,  it  afterwards  appeared,  lost 
an  anchor  by  bad  weather  while  at  Mazagan,  and  the  captain  had  made  a  pro> 
test  on  the  8d  of  January,  but  he  did  not  mention  the  fact  in  this  letter.  The 
plaintiff  Insured  on  the  27th  of  February  without  communicating  to  the  under- 
writers the  letter  of  the  9th  of  January,  but  through  his  brokers  gave  them  this 
information  :  "  I  do  not  know  when  she  sailed,  I  have  not  had  the  sailing  letter 
yet."  The  Jessie,  after  leaving  Mazagan,  was  lost  by  the  perils  insured  against. 
At  the  trial  the  sole  defence  relied  upon  was  that  the  non -disclosure  of  the  let- 
ter was  the  concealment  of  a  material  fact,  and  avoided  the  policy. 

The  judge  left  to  the  jury  the  questions  :  1.  Was  the  ship  an  overdue  ship  at 
the  time  of  the  insurance  ?  2.  Was  any  material  fact  concealed,  and,  if  so, 
what?  3.  Was  there  any  misrepresentation,  and,  it  so,  was  it  fraudulent? 
The  jury  answered  all  the  questions  in  the  negative,  and  a  verdict  was  entered 
for  the  plaintiff : 

Held,  on  a  rule  for  a  new  trial  on  the  ground  of  misdirection,  and  on  a  motion 
to  enter  judgment  for  the  defendants,  on  the  ground  that  the  loss  of  the  anchor 
was  a  particular  average  loss  under  the  policy  which  ought  to  have  been  com- 
municated, and  that  the  plaintiff  was  resp>onsib1e  for  the  neglect  of  the  captain 
in  not  communicating  it,  first,  that  judgment  could  not  be  entered  for  the 
defendants,  as  the  point  as  to  the  anchor  had  not  been  distinctly  taken  at  the 
trial,  and,  if  it  had,  questions  relating  to  it  ought  to  have  been  left  to  the  jury  ; 
and.  secondly,  on  the  authority  of  Oladntone  v.  King  (1  M.  &  S.,  85),  that  the 
particular  average  loss  was  an  exception  out  of  the  policy,  but  the  innocent 
non-comninnication  of  it  by  the  agent  of  the  assured  did  not  avoid  the  policy  ; 
bat  that  there  must  be  a  new  trial,  for  it  did  not  appear  that  the  question  had 
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been  distinctly  put  to  the  jury  whether  the  contents  of  the  letter  of  the  9th  of 
Janoarj,  and  the  fact  that  it  was  the  last  letter  from  the  ship,  would  have 
influenced  the  mind  of  a  reasonable  underwriter,  if  communicated.  StrHbiey  v. 
Imperial  Marine  Ins.  Go.  (Q.  B.  Div.),  XVII— 148. 

36.  What  recoverable  on.  The  plaintiff  agreed  with  one  W.  for  a  sum  of 
£10,000  to  transport  the  obelisk  known  as  "Cleopatra's  Needle"  from  Alexan- 
dria to  London,  and  there  to  erect  it  upon  some  public  site  to  be  afterwards 
selected.  He  accordingly  placed  it  in  an  iron  case  which  he  named  the  Cleopa- 
tra, shaped  somewhat  like  a  ship,  with  a  small  deck  and  a  mast  and  steering 
apparatus,  and  engaged  a  steam  vessel  called  the  Olga  to  tow  it  to  England. 
To  cover  the  expenses  (about  £4,000)  incurred  by  him  in  getting  the  obelisk 
afloat,  and  the  cost  and  risk  of  the  voyage  to  England,  the  plaintiff  caused  two 
policies  to  be  effected  with  the  respective  defendants  "  upon  the  goods  and  mer- 
chandises in  the  good  ship  or  vessel  called  The  Cleopatra  iron  vessel  containing 

the  obelisk valued  at  £4,000  ....  against  the  risk  of  total  loss  only ;" 

the  risks  insured  against  being  the  ordinary  sea  risks,  and  the  suing  and  labor- 
ing clause  being  in  the  ordinary  form. 

In  the  course  of  the  voyage  The  Cleopatra  got  adrift  in  a  storm  in  the  Bay  of 
Biscay,  and  the  Olga  after  some  ineffectual  attempts  to  recover  her  proceeded  to 
England  without  her.  The  Cleopatra  was  ultimately  picked  up  by  another 
steamer  and  carried  into  Ferrol,  where  the  salvors  detained  her  under  a  claim 
for  salvage.  A  suit  was  afterwards  instituted  by  the  salvors  in  the  Admiralty 
Court,  London,  in  which  they  claimed  £25,000  for  salvage  services.  The  court 
awarded  them  £2,000  and  cost^. 

In  actions  upon  the  policies  : 

Heldy — 1.  That  the  plaintiff,  being  the  owner  of  The  Cleopatra,  and  having 
possession  of  the  obelisk,  and  (possibly)  a  lien  upon  it  for  his  expenditure,  had 
a  sufiBlcient  insurable  interest,  at  least  to  the  extent  of  his  outlay  : 

2.  That  the  true  effect  of  both  policies  was,  an  insurance,  not  on  ' '  cargo  "  or 
"  freight"  only,  but  on  the  vessel  and  her  cargo  : 

8.  That,  under  the  suing  and  laboring  clause,  the  assured  was  entitled  to 
recover  the  £2,000  awarded  to  the  salvors,  but  not  the  costs  of  the  proceedings 
in  the  Admiralty  Court,  nor  the  expenses  incurred  by  him  in  refitting  The  Cleo- 
patra at  Ferrol  and  towing  her  to  London.  Dixon  v.  WhUviortk  and  Same  v. 
Sea  Ins.  Co.  (Com.  PI.  Div.),  XXX— ^00. 

37. The  plaintiffs  were  the  owners  of  a  steamship  named  the  P. ,  which 

was  chartered  to  the  commissioners  of  the  admiralty  for  transport  service  for 
three  months  certain  at  an  agreed  freight,  which  was  not  to  be  payable  in  the 
event  of  the  steamship  becoming  unseaworthy  or  unfit  to  perform  the  service 
for  which  she  was  chartered.  One  month's  freight  was  to  be  paid  to  the  plain- 
tiff in  advance.  The  plaintiffs  effected  with  the  defendants  a  policy  of 
insurance  in  the  ordinary  form  upon  freight. 

The  P.  sailed  under  the  charter  to  the  admiralty  with  troops  for  South  Africa, 
and  soon  after  the  expiration  of  the  first  month  of  the  period  for  which  she  was 
chartered  she  struck  on  a  rock,  and  was  so  damaged  as  to  become  unseaworthy 
and  unfit  to  perform  the  service  for  which  she  had  been  chartered.  She  was 
thereupon  discharged  from  the  service  of  the  admiralty  : 
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Hddt  that  the  plaintilTs  could  not  recover  from  the  deTendants  the  residue  of 
the  freight,  which  the  P.  would  have  earned  during  the  time  covered  by  the 
policy.    Inman  Steamship  Co,  v.  Bi&choff{Q.  B.  Div.),  XXIX— 747. 

38. The  defendant  insured  the  plaintiff  for  £1,200  upon  a  ship  valued 

at  £2,600.  The  ship  encountering  rough  weather  suffered  sea  damage,  and 
incurred  salvage  expenses  to  the  amount  of  £519.  She  was  repaired,  and  the 
resalt  of  the  repairs,  the  ship  being  an  old  one,  was  to  make  her  more  valuable 
when  repaired  tlian  slie  was  at  the  time  of  the  insurance.  Tlie  defendant,  in  an 
action  on  the  policy  to  recover  for  a  partial  loss,  contended  that  he  could  not  be 
liable  for  more  than  a  total  loss  with  benefit  of  salvage,  deducting  from  such 
salvage  the  ship's  proportion  of  salvage  and  general  average  expenses,  and  that 
the  depreciation  in  value  of  the  ship  by  sea  damage,  not  the  cost  of  the  repairs, 
was  the  measure  of  the  partial  loss  : 

JSeld,  that  the  cost  of  repair,  making  the  usual  deduction  of  one  third  new  for 
old,  was  the  measure  of  the  loss  if  the  shipowner  elected  to  repair,  and  conse- 
quently that  the  assured  was  entitled  to  recover  such  cost  of  repair  up  to  the 
amount  insured  for,  even  although  the  loss  so  estimated  might  amount  to  more 
than  a  total  loss  with  benefit  of  salvage.  Loh/re  v.  Aitehison  (Q.  B.  Div),  XXI 
—226. 

39. But  hddt  that  the  assured  could  not  recover  under  the  suing  and 

laboring  clause  in  respect  of  a  proportion  of  the  salvage  expenses  over  and  above 
the  £1,200,  because  the  damage  done  to  the  ship  being  so  gjeat  as  already  to 
exhaust  the  policy,  and  the  assured  not  having  abandoned,  the  salvage  expenses 
did  not  enure  to  the  benefit  of  the  underwriter.    Id. 

40.  Oonstmotive  total  loss.  Where  the  assured  receives  full  and  reliable 
information  that  the  subject-matter  of  the  insurance  is  in  imminent  danger  of 
becoming  a  total  loss,  he  is  bound,  in  order  to  enable  him  to  recover  as  for  a 
constructive  total  loss,  immediately  to  give  notice  of  abandonment  to  the  under- 
writer, and  his  omission  to  do  so  will  not  be  excused  because  afterwards  the 
the  subject-matter  of  the  insurance  is  justifiably  sold.  Kaltenbach  v.  McKenzie 
(Com.  PL  Div.),  XXX— 810. 

41. The  expenses  which  may  be  recovered  by  the  assured  under  the 

suing  and  laboring  clause  in  a  policy  of  insurance  free  of  particular  average, 
are  confined  to  the  expenses  which  are  necessary  to  avert  a  total  loss,  for  which 
the  insurer  would  be  liable.    Meye^'  v.  Ralli  (Com.  PI.  Div.),  XVII— 309. 

42.  A  sale  of  the  subject-matter  of  insurance  ordered  by  a  foreign  tri- 
bunal within  whose  jurisdiction  it  has  been  originally  thrown  by  perils  insured 
against,  does  not  amount  to  a  constructive  total  loss  where  the  sale  is  not  due  to 
perils  insured  against,  such  perils  having  ceased  to  operate,  but  is  made  for  the 
purpose  of  repaying  advances  incurred  through  the  captain's  breach  of  duty  in 
not  transhipping  the  subject-matter  of  insurance  to  its  destination.     Id. 

43. A  cargo  of  rye,  shipped  on  an  Austrian  ship  for  carriage  from 

Enos,  a  Turkish  port,  to  Schiedam,  was  insured  l)y  a  policy  warranted  free  of 
particular  average.  The  ship  mt»eting  with  stormy  weather,  a  portion  of  the 
cargo  was  damaged,  and  the  ship  had  to  put  into  the  'poii  of  La  Kochelle. 
Proceedings  were  taken,  at  the  instance  of  the  captain,  in  the  tribunal  of  Com- 
merce at  that  port,  and,  in  consequence,  the  cargo  was  landed  and  warehoused. 
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It  was  necessary  to  sell  a  portion  of  the  cargo  immediatelj,  which  was  accord- 
ioglj  done.    On  the  21st  of  February  the  court,  on  the  petition  of  the  captain, 
Offered  a  sale  of  the  residue,  and  notice  of  abandonment  was  given  to  the 
defendants  as  insurers  on  the  ground  that,  in  the  opinion  of  the  experts  or  sur- 
veyors, the  rye  could  not  be  forwarded  to  its  destination.     This  notice  the 
defendants  refused  to  accept ;  and  on  the  5th  of  March  the  defendants,  as 
insurers,  summoned  the  captain  before  the  Tribunal  of  Ck)mmeroe  for  the  pur- 
pose of  having  it  decreed  that  there  was  no  occasion  to  sell  the  residue  of  the 
rye.    The  court  accordingly  ordered  the  residue  of  the  rye  to  be  surveyed,  and 
the  surveyors  reported  that  it  could  be  reshipped  and  conveyed  to  its  destination. 
This  report  was  confirmed  by  the  court,  and  notice  of  it  given  to  the  assured, 
together  with  notice  that  any  course  pursued  with  the  cargo  would  be  for  their 
account  and  on  their  responsibility.     The  rye,  however,  was  not  forwarded,  and 
remained  until  December  warehoused  at  La  Rochelle,  although  the  captain 
might  have  procured  a  ship  to  carry  it  on.     The  captain  having  in  the  meantime 
procured  advances  to  meet  the  expenses  caused  by  the  interruption  of  the  voy- 
age, was  summoned,  by  the  parties  who  had  made  the  advances,  before  the 
Tribunal  of  Commerce ;  and  on  the  14th  of  September  the  court  decreed  a  sale 
of  the  ship,  and  a  statement  of  general  and  jMirticular  average  of  the  ship  and 
cargo  to  be  drawn  up,  which  was  accordingly  done.     On  the  2l8t  of  December 
the  Tribunal  of  Commerce  decreed  the  sale  of  the  rest  of  the  cargo,  on  the 
ground  that  the  weather  was  unfavorable  for  its  preservation.    On  the  25th  of 
January  the  Tribunal  of  Commerce  decreed  that  the  full  amount  of  the  freight 
due  upon  the  whole  voyage  was  chargeable  upon  the  proceeds  of  such  sale ;  and 
an  amended  average  statement,  which  proceeded  on  this  footing,  was  confirmed 
by  the  court.     If  the  proportion  of  freight  so  payable  was  to  be  added  to  the 
extra  expenses  incurred  in  respect  of  the  residue  of  the  cargo  so  sold  by  reason 
of  the  interruption  of  the  voyage,  including  the  extra  freight  in  respect  of  for- 
warding to  the  port  of  destination,  the  amount  would  exceed  the  value  of  the 
rye  at  the  port  of  destination.     It  was  admitted  that  neither  the  law  of  France 
or  Austria  was  in  accordance  with  the  decree  of  the  25th  of  January,  and  if  the 
proper  proportion  of  freight  had  been  charged  to  the  residue  of  cargo  sold,  the 
value  at  the  port  of  destination  would  have  exceeded  the  expenses  : 

Ileldf  that  there  was  no  constructive  total  loss  of  the  cargo ;  inasmuch  as  the 
decree  for  the  sale  of  the  residue  of  the  cargo  was  not  due  to  the  perils  insured 
against,  but  was  made  for  the  purpose  of  paying  advances  incurred  through  the 
captain's  breach  of  duty  in  not  forwarding  such  rye  to  its  destination  ;  and  the 
insurers  were  not  concluded  by  the  judgment  of  the  French  court  from  denying 
that  there  was  no  total  loss,  because  it  was  admitted  that  such  judgment  was 
erroneous  according  to  the  law  which  it  professed  to  administer.     Id. 

44.  Underwriters'  right  of  set-oft  In  an  action  by  the  assignee  of  a  policy 
of  marine  insurance,  the  insurers  are  not  entitled  to  set  off  a  debt  incurred  with 
them  by  the  assured  for  premiums  on  policies  effected  with  them  by  the  assured 
after  the  date  of  the  assignment ;  for  the  claim  under  a  policy  for  a  loss  is  for 
unliquidated  damages  to  which  no  set-off  could  be  pleaded  at  law  under  the 
Statutes  of  Set-off  in  an  action  by  tlie  assured,  nor  in  equity  in  a  suit  by  the 
assignee,  and  therefore  the  debt  incurred  by  the  assured  is  not  a  "defence" 
open  to  the  insurers  under  81  &  32  Vict.  c.  86,  s.  1.  that  statute  being  intended 
merely  to  amend  procedure  and  not  to  alter  the  rights  of  the  parties  to  the  policy; 
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nor  is  the  debt  incurred  bj  the  assured  the  snbject  of  "set-off  "  or  "  counter- 
claim "  within  the  meaning  of  the  Rules  of  the  Supreme  Court,  Order  xix,  rule 
8.    Pettat  V.  Neptune  Mar.  Ins.  Co.,  XXX— 604 ;  reversing  S.C.,  Id.,  443. 

46.  Right  of  subrogation.  There  is  no  independent  right  in  underwriters 
to  maintain  in  their  own  name,  and  without  reference  to  the  person  insured,  an 
action  for  damage  to  the  thing  insured.  Simpson  v.  Thomson  (App.  Cas.), 
XXIV— 197. 

46.  Although  the  underwriters  have  paid  for  a  total  loss,  and  are  enti- 
tled to  all  the  rights  in  the  injured  ship  which  belong  to  its  owner,  yet  if  that 
owner  cannot  assert  a  right  for  damages  against  the  wrongdoer,  neither  can  the 
underwriters.     Id. 

47.  Two  ships,  the  property  of  the  same  owner,  collided ;  the  under- 
writers paid  the  insurance  effected  on  the  lost  ship,  and  then  claimed  to  rank 
pari  passu,  with  the  owners  of  cargo  destroyed,  in  the  distribution  of  the 
fund  lodged  in  court  by  the  owner  as  proprietor  of  the  ship  which  did  the 
damage  : 

Held,  that  the  underwriters  had  no  such  right  under  the  drcumstances  of 
the  case.     Id. 

48.  The  underwriter's  right  must  be  asserted  in  the  name  of  the  person 

insured,  but  if  he  be  the  person  who  has  caused  the  damage,  the  right  cannot 
be  maintained  against  himself.     Id. 

49.  The  underwriters  of  the  lost  ship  have  no  right  of  action  against 

the  owner  of  the  ship  that  did  the  mischief,  as  he  himself  had  no  such  right, 
inasmuch  as,  being  the  owner  of  both  vessels,  any  right  of  action  he  had  must 
be  a  right  of  action  against  himself,  which  is  an  absurdity  and  a  thing  unknown 
to  the  law.     Id. 

60.  Average.  A  policy  of  marine  insurance  was  effected  with  English 
underwriters  by  an  English  merchant  upon  goods  shipped  in  a  French  ship 
and  it  ^was  thereby  provided  that  general  average  was  to  be  payable  as  per 
judicial  foreign  statement.  The  ship  was  damaged  by  a  collision*  and  put 
into  port  for  repairs,  the  cargo,  however,  being  uninjured.  The  master,  not 
having  funds  to  do  the  necessary  repairs,  gave  a  bottomary  bond  on  ship,  freight 
and  cargo.  The  ship  and  freight  proving  insufficient  to  satisfy  the  bond,  the 
assured  bad  to  pay  the  deficiency  in  order  to  obtain  possession  of  his  goods  : 

Held,  that  the  policy  was  not  to  be  construed  according  to  French  law,  except 
80  far  as  the  parties  had  expressly  stipulated  that  it  should  be,  and  that  there 
being  no  loss  by  perils  of  the  sea  according  to  English  law,  the  assured  could 
not  recover  from  the  underwriters  the  amount  which  he  had  paid  as  above 
mentioned.     Ch'eer  v.  Poole  (Q.  B.  Div.).  XXIX— 287. 

61.  A  policy  of  marine  insurance  on  cargo  contained  the  usual  warranty 

agunst  average  unless  the  ship  were  stranded.  The  place  of  discharge  was  in 
a  tidal  harbor,  where  vessels  of  the  size  of  the  ship  in  question  can  only  get  to 
the  quay  to  unload  during  high  spring  tides.  A  ship  arriving  in  the  port  is 
brought  towards  the  quay  as  soon  as  in  the  pilot's  judgment  there  will  be  water 
enough  to  float  her  there,  and,  if  in  the  course  of  getting  her  to  the  quay  the 
depth  of  water  proves  insufficient,  she  takes  the  ground  to  wait  until  the  next 
tide  admits  of  her  being  floated   further.     The  ship  in  question   was  in  the 
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ooarae  of  being  brought  to  the  quay,  but  it  was  found  that  she  could  not  get 
within  twenty  feet  of  it,  and  consequently  she  was  left  where  she  was  to  await 
a  higher  tide.  As  the  tide  receded  and  she  settled  down,  instead  of  resting  on 
an  even  keel  she  pitched  by  the  head  into  a  hole,  and  remained  in  such  a  posi- 
tion as  to  cause  her  timbers  .to  be  strained,  by  reason  whereof  she  made  water 
and  damage  resulted  to  the  cargo.  It  afterwards  appeared  that  there  was  an 
elevation  in  the  bottom  of  the  harbor,  a  small  bank  having  been  formed  paral- 
lel with  the  quay,  and  a  hole  beside  it  into  which  the  vessel  had  pitched.  This 
state  of  things  had  been  caused  by  the  paddles  of  steamers  leaving  the  harbor 
at  low  tide,  and  its  existence  had  not  been  found  out  previously  to  the  accident : 
HMt  that  the  taking  of  the  ground  by  the  vessel  was  under  circumstances  of 
such  an  accidental  and  unforeseen  character  as  not  to  be  in  the  ordinary  course 
of  navigation  and  to  amount  to  a  "  stranding."  Letchford  v.  Oldham  (Q.  B. 
Div.),  XXIX— 455. 

52. Where  a  vessel  goes  into  a  port  of  refuge,  in  consequence  of  an 

injury  to  her  which  is  itself  the  subject  of  general  average,  the  expenses  of 
warehousing  and  reloading  goods  necessarily  unloaded  for  the  purpose  of  repair- 
ing the  injury,  and  expenses  incurred  for  pilotage  and  other  charges  on  the 
vessel  leaving  the  port,  are  ako  the  subject  of  general  average.  Atwood  v. 
SeUar  (Q.  B.  Div.),  XXIX— 298  ;  affirming  S.  C,  XXVIII-^794. 

63.  Salvage.  The  plaintiffs,  underwriters,  granted  to  the  defendants  valued 
policies  of  insurance,  including  war  risks,  on  a  cargo  of  a  United  States  mer- 
chant ship.  Such  cargo  during  the  insured  voyage  was  totally  destroyed  by 
the  Alabama,  a  cruiser  of  the  Confederate  States  then  at  war  with  the  United 
States  of  America ;  and  the  plaintiffs  paid  to  the  defendants,  as  and  for  an  act- 
ual total  loss,  the  amounts  named  in  the  policies,  but  the  real  value  of  the 
cargo  exceeded  the  sum  so  paid. 

The  loss  of  this  cargo  formed  one  of  the  items  of  claims  made  by  the  United 
States  against  Great  Britain,  in  respect  of  the  damage  done  by  the  Alabama  and 
other  Confederate  cruisers,  which  was  referred  to  arbitration,  and  resulted  in  an. 
award  under  which  Great  Britain  paid  the  sum  awarded  for  compensation  to 
the  United  States.  Afterwards  the  United  States  passed  an  act  of  Congress  for 
constituting  a  court  for  the  distribution  of  this  sum  amongst  its  subjects  who 
had  been  injured  and  whose  claims  should  be  allowed  by  that  court  under  the 
provisions  of  such  act,  by  which  it  was  declared  in  effect  that  no  claim  should 
be  allowed  for  which  the  party  injured  had  received  compensation  from  any 
insurer  ;  but  that  if  such  compensation  should  not  be  equal  to  the  loss  actually 
suffered,  allowance  might  be  made  for  the  difference ;  and  that  no  claim  should 
be  allowed  by  or  on  behalf  of  any  insurer,  either  in  his  own  right  or  of  that 
of  the  party  insured. 

The  defendants  claimed  in  such  court  and  received  a  sum  out  of  such  oom. 
pensation -money  for  so  much  of  their  loss  as  exceeded  the  sum  insured.  The 
plaintiffs,  having  paid  for  a  total  loss,  sued  the  defendants  for  the  compensa- 
tion-money they  had  so  received  : 

Held  that  this  money  was  no  part  of  the  salvage,  but  was  given  to  the  defend* 
ants  under  the  act  of  Congress  as  a  pure  gift,  and  that  therefore  the  plaintiff 
were  not  entitled  to  recover  it.  Bumand  v.  RodocancusH  (Q.  B.  Div.),  XXIX 
—736. 
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INTENT  — ^«  Criminal  Law,  74,  75 ;  Libel,  2 ;  Trespass,  1. 

INTEREST. 

1.  Agreement  for,  merges  in  Judgment.  A  judgment  obtained  npon  an 
interest-bearing  secaritj  merges  the  agreement  therein  as  to  interest,  and  the 
creditor  is  thereafter  entitled  only  to  such  interest  as  the  law  allows  upon 
judgments.  Matter  of  European  Cent.  Ry,  Co,  Ex  parte  Oriental  F%n.  Co. 
(Chan.  Div.),  XIX— 642. 

2.  On  advances.  Ordinarily  a  sorety  who  pays  the  debt  of  his  principal  is 
entitled  to  be  reimbursed  the  whole  amount  paid  by  him,  with  interest  from 
the  time  of  the  payment ;  but  where  the  articles  of  an  association  bound  the 
shareholders  to  contribute  ratably  to  the  payment  of  a  debt  contracted  by  some 
of  the  original  shareholders  in  the  formation  of  the  company,  in  case  the  com- 
pany was  not  in  funds  to  pay  it ;  Held  that  such  original  shareholders  were  not 
entitled  to  recover  interest  from  the  others  on  the  amounts  paid  by  them  upon 
such  debt.    McKeiDan*8  Case  (Chan.  Div.),  XXIII— 72. 

3.  On  mortgage  of  reveision.  A.  was  legatee  in  reversion  after  certain  life 
interests  of  a  testatrix's  residuary  personal  estate.  The  estate  consisted  wholly 
or  chiefly  of  a  sum  of  £3,000  invested  on  mortgage  of  real  estate  by  the  testa- 
trix and  continued  on  such  investment  by  her  trustees  A.  mortgaged  his 
interest  in  the  £3,000.  and  after  sixteen  years  (during  which  A.  paid  no  interest 
on  his  mortgage)  A.'s  reversion  fell  into  possession : 

Held,  that  A.'s  mortgagee  was  entitled  as  against  the  residuary  estate  to 
recover  the  whole  arrears  of  interest,  the  mortgage  by  A.  not  being  a  charge  on 
real  estate  within  the  meaning  of  sect.  42  of  the  Statute  of  Limitations  (3  &  4 
Will.  4,  c  27).     Smith  v.  EiU  (Chan.  Div.),  XXV— 843. 

4. Semble,  however,  that  if  it  had  been  a  charge  on  real  estate,  the  fact 

of  the  interest  being  reversionary  would  not  have  prevented  the  operation  of 
sect  4Si  in  barring  arrears  of  interest  beyond  six  years.     Id. 

See  Bonds  ;  Legacies,  78. 

INTERNATIONAL  LAW— 5^0  Insurance,  Marine,  60;  Jurisdiction, 

20-^1 ;  Lex  Loci,  1,  etc. 

INTERPLEADER. 

1.  When  proper.  8.  was  the  agent  of  L.,  a  wine  merchant  in  Spain,  and 
was  induced  by  the  fraudulent  representations  of  three  persons  acting  in  collusion 
to  enter  into  separate  contracts  with  them  for  the  sale  of  wine.  S.  transmitted 
the  orders  for  the  wine  to  L.,  who  shipped  the  wine,  and  sent  the  bills  of 
lading  to  S.:  the  bills  of  lading  were  handed  by  S.  to  the  three  persons  respect- 
ively on  account  of  the  contracts  entered  into  with  them.  The  wine  so  obtained 
was  deposited  with  the  defendants,  a  dock  company,  who  issued  warrants  for 
the  same :  some  of  the  wine  therein  mentioned  was  made  dt^liverable  to  the 
order  of  one  of  the  three  persons,  and  the  rest  to  the  order  of  another  of 
them.  The  warrants  were  then  pledged  with  the  plaintiffs  to  secure  advances. 
L.  afterwards  served  notice  upon  the  defendants  not  to  part  with  the  wine : 
thereupon  the  defendants  refused  to  give  up  the  wine  when  it  was  demanded  of 
them  by  the  plaintiffs,  who  commenced  actions  claiming  damages  in  addition  to 
the  value  of  the  wine  : 
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HMy  that  the  defendants  were  entitled  to  an  interpleader  order  under  1  &  2 
Wm.  4,  c.  58,  8.  1,  and  the  Common  Law  Procedare  Act,  1860,  8.  12,  for  the 
right  to  the  wine  might  he  determined  as  between  the  plaintifEs  and  L.,  and  the 
actions  might  he  stayed  as  to  that,  and  might  be  continued  as  to  the  claims  for 
damages,  and  by  issuing  the  dock  warrants  the  defendants  had  not  debarred 
themselves  from  obtaining  relief  under  those  statutes.  Altenborough  v.  London, 
etc.,  Dock  Co.  (Com.  PI.  Div.),  XXX— 295  ;  reversing  S.  C,  Id..  236. 

2.  Held,  also,  that  as  the  wine  had  been  obtained  by  fraud  from  S.,  the 

agent  of  L.,  with  a  power  to  sell,  the  property  in  it  passed  to  the  three  persons, 
who  before  the  fraudulent  contract  was  annulled  could  confer  a  title  upon  the 
plaintiffs,  and  that  L.  must  be  barred  upon  the  plaintiffs  undertaking  to  account 
to  him  for  the  value  of  the  wine  after  deducting  their  advances.     Id. 

INTOXICATION  — iSw  Crimikal  Law,  81 ;  Excise,  5. 

INVESTMENTS— iSfetf  Trusts,  etc.,  18-20. 

JOINT  LIABILITY. 

1.  Merger  in  Judgment.  Before  the  coming  into  operation  of  the  Judica- 
ture Acts,  1873,  1875,  at  common  law  a  judgment  recovered  against  one  joint 
contractor  was  a  bar  to  a  subsequent  action  against  any  other  joint  contractor ; 
and  in  equity,  although  upon  the  death  of  a  partner  his  estate  might  become 
subject  to  a  several  liability,  yet  during  the  lifetime  of  the  partners  the  legal 
effect  and  incidents  of  a  contract  entered  into  by  the  partnership  remained  unal- 
tered ;  and  therefore  since  the  coming  into  operation  of  the  Judicature  Acts, 
1878,  1875,  a  contractee,  who  has  obtained  judgment  against  one  member  of  & 
partnership  for  breach  of  a  contract  entered  into  by  it,  cannot  nuuntain  an 
action  in  respect  of  the  same  breach  against  another  member  of  the  partnership. 

The  defendant  was  interested  in  a  contract  made  by  the  plaintiffs  with  the 
firm  of  W.  &  Co.,  and  as  to  the  contract  was  in  the  position  of  a  dormant  part> 
ner  with  respect  to  that  firm.  The  plaintiffs  obtained  judgments  against  the 
members  of  the  firm  of  W.  &  Co.  other  than  the  defendant  in  respect  of  breaches 
of  that  contract,  and  after  the  coming  into  operation  of  the  Judicature  Acts, 
1873,  1875,  commenced  the  present  action  against  the  defendant  alone  for  cer- 
tain sums  of  money,  which  were  included  in  the  judgments  obtained  by  them 
against  the  firm  of  W.  &  Co. : 

Held,  that  the  cause  of  action  against  the  defendant  was  merged  in  the  jndg- 
ments  obtained  against  the  members  of  the  firm  of  W.  &  Co.,  and  that  the  pres- 
ent action  was  not  maintainable.  Kendall  v.  HdmiUon  (Com.  PI.  Div.),  XZX — 
250.    See  notes.  Id.,  256. 

See  Bakkbuftcy,  42-46 ;  Partnership,  11-18 ;  Release,  1,  2. 

JOINT  STOCK  COMPANY. 

1.  Action  against.  An  action  to  enforce  a  claim  against  a  Friendly  Societj, 
created  under  18  &  19  Vict.  ch.  63,  may  be  brought  against  its  secretary  alone. 
Itoberte  v.  Page  (Q.  B.  Div.),  XVII— 138.     See  note,  Id.,  148. 

JOINTURE  —  See  Real  Estate,  10. 
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,    JUDGE. 

1.  Disqualification.  By  a  local  act  for  the  improvement  of  a  boroagh  the 
corporation  was  made  the  authority  for  the  execution  of  the  act',  with  power  to 
direct  prosecutions  for  this  purpose.  An  information  for  an  offence  under  the 
act  having  been  preferred  by  an  officer  on  behalf  of  the  corporation,  a  summons 
was  issued  upon  it  by  a  justice,  who  was  also  an  alderman  and  member  of  the 
corporation,  but  came  on  for  hearing  before  justices,  none  of  whom  were  con- 
nected with  the  corporation  : 

Beld,  notwithstanding,  that  such  justices  could  not  proceed  with  the  hearing 
of  the  summons,  for  it  had  been  issued  by  one  who  was  virtually  prosecutor. 
Regina  v.  Oibbon  (Q.  B.  Div.),  XXIX— 545. 

2. Complaint  having  been  made  to  the  local  government  board  of  a  nui- 
sance upon  premises  belonging  to  B.,  in  the  borough  of  W.,  the  board  com- 
municated with  the  town  council  of  W.,  who  were  the  urban  sanitary  authority 
under  the  Public  Health  Act,  1875,  and  required  them  to  abate  the  nuisance. 
The  council  having  made  inquiries,  passed  a  resolution  that  steps  should  be 
taken  for  the  removal  of  the  nuisance,  and  took  out  a  summons  against  B.  At 
the  hearing  an  order  for  the  abatement  of  the  nuisance  was  made.  Two  jus- 
tices who  were  present  were  members  of  the  town  council  when  the  resolution 
was  passed : 

Held,  that  the  councillors  who  were  justices  had  such  an  interest  as  might 
give  them  a  bias  in  the  matter,  that  consequently  they  ought  not  to  have  sat  as 
justices  upon  the  hearing  of  the  summons,  and  that  a  rule  for  a  certiorari  to 
quash  the  order  must  be  made  absolute.  Begina  v.  MiUedge  (Q.  B.  Div.), 
XXVni— 784.    See  notes,  Id.,  785. 

JUDGMENT  —  See  Mergkb,  2. 

JUDICIAL  SALE. 

1.  Oondnct  of  said.  When  a  sale  has  been  directed  by  the  court,  and  the 
conduct  of  it  given  to  one  party,  no  other  party  has  a  right  to  interfere  in  any 
way  in  the  sale  without  the  leave  of  the  court.  Dean  v.  Wilson  (Chan.  Div.), 
XXVI-576. 

2. Thus,  where  the  court  directed  a  sale  and  gave  the  conduct  of  it  to 

an  independent  solicitor,  both  plaintiff  and  defendant  having  liberty  to  bid,  the 
plaintiif  was  restrained  by  injunction  from  issuing  and  circulating  advertise- 
ments that  the  sale  was  about  to  take  place.     Id. 

JURISDICTION. 

1.  Of  Bankruptcy  Oonrt.  A  liquidating  debtor  had  consigned  goods  to  com- 
mission merchants  for  sale,  and  they  had  made  advances  to  him.  They  alleged 
that  a  balance  was  due  to  them  from  his  estate,  and  the  trustee  in  the  liquida- 
tion allege  that  a  balance  was  due  from  them  to  the  estate.  Tliey  had  not, 
however,  tendered  any  proof  or  made  any  formal  claim  against  the  estate  : 

Held,  that,  inasmuch  as,  if  the  trustee  was  right,  there  was  a  mere  money 
demand  by  him  against  a  stranger  to  the  liquidation,  the  Court  of  Bankruptcy 
ought  not,  on  the  application  of  the  trustee,  to  order  accounts  to  he  tnken  of  the 
dealings  between  the  debtor  and  the  commission  merchants  ;  but  that  the  trus- 
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tee  ooglit  to  proceed  by  action  in  the  high  court.  Matter  of  Musgrave,  and 
Matter  of  Wood  (Chan.  Div.),  XXVI-^89. 

2.  A  bankruptcy  court  has  no  jurisdiction  of  the  question  of  the  liabil- 

itj  of  the  trustee  in  bankruptcy  for  the  rent  of  the  bankrupt's  leasehold  estate, 
unless  by  submission  of  the  parties.  Matter  ofDreeder,  and  Matter  of  Solomon 
(Chan.  Div.),  XXVI— 84. 

3.  'Of  board  of  trade.  Where  an  inspector  of  the  Board  of  Trade  reports 
to  the  Board  of  Trade  that  the  opening  of  a  railway  will  be  attended  with  dan- 
ger to  the  public  by  reason  of  the  incompleteness  of  the  works,  and  gives  the 
grounds  of  his  opinion,  the  requisitions  of  the  5  &  6  Vict.  c.  55,  s.  6,  are  satis- 
fied—  the  Board  of  Trade  has  exclusive  jurisdiction  in  the  matter  —  and  the 
court  will  not  enter  into  the  question  whether  the  reasons  given  by  the  inspector 
do  not  show  on  the  face  of  the  report  that  he  has  come  to  a  wrong  conclusion. 
Attoimey-OeTieral  v.  Great  Western  By.  Co.  (Chan.  Div.),  XXI— 686. 

4.  Of  Ohanoery.  Upon  a  special  case  to  obtain  a  decision  whether  persons 
not  in  eeee  would  be  entitled,  under  certain  circumstances  which  might  never 
arise,  to  a  share  in  property,  the  court  declined  to  decide  the  question,  being  of 
opinion  that  it  would  be  injurious  to  the  parties  to  have  that  decision  until  the 
events  should  happen  which  would  give  rise  to  the  question.  Bright  v.  I^p^- 
daU  (Chan.  Div.),  XIX— 765. 

6. Where  the  interests  of  the  parties  to  a  special  case  are  not  of  snch  a 

nature  as  to  give  the  court  jurisdiction  to  decide  the  questions,  the  court  wUl 
not  feel  itself  bound  to  decide  upon  a  fictitious  interest  created  for  the  express 
purpose  of  obtaining  a  decision.     Id. 

6. The  principle  under  which  the  jurisdiction  in  personam  of  the  old 

Court  of  Chancery  extends,  in  effect,  to  property  wherever  situate,  applies  to 
the  Chancery  Court  of  the  County  Palatine  of  Lancaster.  Matter  of  Longden- 
dale  Cotton  Spinning  Co.  (Chan.  Div.),  XXV— 191. 

7.  Thus,  where  the  defendants  in  an  action  in  the  Chancery  Court  of 

the  County  Palatine  of  Lancaster  were  within,  but  their  property  was  beyond 
the  boundary  of  the  local  jurisdiction,  it  was  hdd  that  the  jurisdiction  of  that 
court  was  the  jurisdiction  in  personam  of  the  old  Court  of  Chancery  within  the 
boundary,  and  therefore  that  the  Palatine  Court  could  exercise  jurisdiction  over 
the  property,  and  could  enforce  any  order  in  the  action  by  applying  to  the 
Supreme  Court  under  the  Court  of  Chancery  of  Lancaster  Act,  1854,  s.  7,  and 
Judicature  Act,  1878,  s.  18,  subs.  2,  and  a  motion  by  the  defendants  to  stay  the 
action  for  want  of  jurisdiction  was  refused  with  costs.     Id. 

8.  Of  Common  Pleas.  Where  a  defendant  relies  upon  an  equitable  defence, 
such  as  the  right  to  have  a  deed  set  aside,  the  Common  Pleas  Division  has  jaiis- 
diction  to  administer  that  equity  so  far  as  is  incidental  to  the  purposes  of  the 
defence.    Mostyn  v.  West  Mostyn  Coal  and  Iron  Co.  (Com.  PI.  Div.),  XVI — 487. 

9.  Of  Bnglish  Oourt  in  Indian  case.  The  plaintiff  filed  a  bill  of  discovery 
to  obtain  inspection  of  documents  in  the  defendant's  possession  in  England,  in 
aid  of  proceedings  about  to  be  taken  for  the  recovery  of  land  in  India  : 

MM,  that  the  property  claimed  being  in  India,  and  the  defendant  being 
capable  of  being  sued  in  India,  an  English  oourt  was  not  the  proper  tribunal  to 
(iecide  upon  the  plaipti^'s  claim,  and  a  bill  of  discovery  pould  not  be  main- 
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tained  in  aid  of  such  a  daim.  JReinm'  v.  Marquis  of  Salubury  (Chan.  Div.), 
XVI— 7M. 

10.  Of  High  Oonrt  of  Jiutioe.  The  extensive  jarisdiction  of  granting 
injanctions  originally  given  to  the  common  law  courts  by  the  Common  Law 
Procedure  Act,  1854^8S.  79,  81,  and  82,  is  now  vested,  by  virtue  of  the  Judi- 
cature Act,  1873,  in  the  High  Court  of  Justice.  All  acts,  therefore,  which  a 
common  law  court,  or  a  court  of  equity  only,  could  formerly  restrain  by  injunc- 
tion, can  now  be  restrained  by  the  High  Court.  Beddoto  ▼.  Beddoto  (Chan.  Div.), 
XXV— 786. 

11. The  jurisdiction  of  granting  Injunctions  thus  vested  in  the  High 

Court  is  practically  unlimited,  and  can  be  exercised  by  any  judge  of  the  High 
Court  in  any  case  in  which  it  is  right  or  just  to  do  so,  having  regard  to  settled 
legal  reasons  or  principles.     Id. 

12.  Of  local  courts.  Under  ss.  89  and  90  of  the  Judicature  Act,  1873,  an 
inferior  court  has  jurisdiction  to  entertain  a  claim  set  up  by  way  of  counter- 
claim, although  it  is  in  respect  of  matters  which  arose  beyond  its  local  jurisdic- 
tion ;  but  the  power  to  grant  relief  In  respect  of  such  counter-claim  is  limited  to 
the  same  amount  which  the  plaintiff  has  claimed  in  the  action.  BaoU  v.  JPtctg- 
ataff  Mining  Co,  (Com.  PI.  I>iv.)i  XXX— 125. 

13.  Of  Mayor's  Oonrt.  The  defendant,  who  carried  on  business  in  the  city 
of  London,  posted  a  letter  there  containing  an  order  for  goods,  addressed  to  the 
plaintiff  in  Surrey.  No  letter  was  sent  accepting  the  offer ;  but  the  goods  were 
taken  by  a  servant  of  the  plaintiff  and  delivered  to  the  defendant  in  London  :• 

HM,  that  the  whole  cause  of  action  arose  in  the  city,  and  the  Mayor's  Court 
had  jurisdiction  thereof.     Taylor  v.  Jones  (Com.  PI.  Div.),  XVI— 487. 

14.  The  South  Eastern  Railway  Company  have  a  station  in  Cannon 

Street,  dty,  where  a  considerable  portion  of  their  business  is  transacted.  Their 
principal  station,  where  the  meetings  of  the  directors  are  held  and  the  general 
and  substantial  business  of  the  company  is  conducted,  is  without  the  city : 

Held,  that  the  company  do  not  **  carry  on  business  "  within  the  jurisdiction  of 
the  Mayor's  Court,  within  the  meaning  of  s.  12  of  the  Mayor's  Court  Extension 
Act,  1857.    Le  Tailleur  v.  South  Eastern  By.  Co,  (Com.  PI.  Div.),  XXX— 18. 

15.  Of  Probate  Court.  A  test&tor  made  a  will  giving  all  his  property  to  his 
wife,  and  appointing  her  sole  executrix.  She  proved  the  will.  The  heir-at-law 
and  sole  next  of  kin  filed  a  bill  to  have  her  declared  a  trustee  of  the  prop- 
erty for  liim,  on  the  ground  that  she  had  fraudulently  concealed  from  the  tes- 
tator the  fact  that  she  was  not  his  lawful  wife,  as  she  had  a  former  husband 
living: 

HM,  that  the  Court  of  Chancery  had  no  jurisdiction  to  entertain  the  case, 
which  was  within  the  exclusive  jurisdiction  of  the  Court  of  Probate ;  and  that 
the  case  was  not  distinguished  from  Alien  v.  M'Pherson  by  the  fact  that  the 
lady  had  not  asked  the  testator  to  make  a  will  in  her  favor.  Mehiish  v.  Milton 
(Chan.  Div.),  XVU— 771. 

16.  Of  Scotch  courts.  On  the  marriage  of  an  Englishman,  domiciled  in  Eng- 
land, with  a  Scotch  lady,  a  settlement  in  Scotch  form  was  made  of  her  property, 
under  which,  after  the  death  of  the  wife,  the  property  went  to  the  chidren  of  the 

Vol.  n.  18 
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marriage,  sabject  only  to  ut  aana\tj  to  the  basbkud.  On  the  detth  of  the  wife, 
the  onl;  child  of  the  mRrrlig^e,  an  infant,  resident  with  hia  father  \a  England, 
commenced  an  action  against  the  troeteee  to  have  the  trnsle  administered  bj  the 
cottrt,  olleglDg  that  the  traateee  improperly  rafaaed  to  allow  maintenance  oat  of 
the  Income.  The  trust  property  vas  all  in  Scotland,  and  the  trustees  all  resided 
there.  Ad  order  having  been  obt^ned  for  leave  to  serve  the  writ  upon  the 
trnstees  in  Scotland  ; 

Hdd,  hj  the  Court  of  Appeal,  that,  assuming  that  there  was  jariedicUon 
nnder  Rules  of  Court,  187G,  Order  ZI,  rule  1,  to  allow  service  of  the  writ  in 
Bcotland,  etill  under  the  dIecreUon  given  by  Order  xi.  rule  la,  such  service 
ought  not  to  be  authorized,  as  it  was  more  convenient  and  prdper  that  tlie  trusts 
of  Scotch  property  held  by  Scotch  trustees  upon  the  trusts  ot  a  Scotch  instm- 
ment  should  be  administered  by  a  Scotch  than  by  an  English  court,  'CraneeU 
T.  Parker  (Chan.  Wv.),  XXVII— 814. 

n. ScnMe,  that  under  Order  si,  rule  1,  there  was  no  Jurisdiction  to 

Older  service  of  the  writ  in  Scotland.    Id. 

18.  Of  foreign  oorporattons.  In  an  action  against  the  appellant  company 
(incorporated  by  lettera  patent  of  tbe  Queen,  and  domiciled  In  England)  a  writ  of 
summons  was  served,  in  pursuance  of  a  judge's  order  to  that  effect  pceviouslj 
obtained,   on  its  duly  appointed  superintendent  carrying  on  Its  business  in 


Seid,  that  this  was  good  service  on  the  company  under  sect.  IS  of  "  the  Su' 
preme  Court  Procedure  Law.  No.  41,  of  1872."  The  section  applies  to  eor- 
poraUons  as  well  as  to  natural  persons.  Boi/at  Mail  8.  P.  Co.  v,  Braliam  (App. 
Gas.),  XIS-173. 

19. Clidm,  stating  that  the  plaintUIs  and  defendants  were  each  of  them 

limited  companies,  with  registered  offices  in  London  ;  that  the  action  was 
brought  tor  rent  of  a  railway  station  in  Buenos  Ayres  (into  possesion  of  which 
the  defendants  were  put  by  the  pladntllls),  and  for  part  of  the  cost  of  eonstruct- 
Ing  lines  of  railway  and  approaches  to  the  station. 

Defence,  that  the  plaintlS  and  defendant  companies  were  domiciled  in  the 
Argentine  Republic,  and  carried  on  business  there  ;  that  the  premises  in  ques- 
tion were  constructed  on  land  which  was  the  property  of  the  republic,  and  that 
the  pl^ntiffs  and  defendants  were  joint  concessionaires  under  the  republic  of 
certain  easements  appurtenant  thereto.     That  the  oonstmction  of  the  premises 
'Irected  by  the  govennDent  of  the  republic,  and  was  for  the  beneSt  and 
nlence  of  the  citizens  of  Buenos  Ayres,  and  that  by  the  laws  of  the  repnblic 
rs  of  adjusting  all  rights  arising  out  of  the  construction,  and  applicable  to 
I  claim  ot  the  pluntiSs  were  vested  in  the  government,  and  that  the  con- 
[if  any)  as  to  the  cost  of  the  construction  was  made  at  Bnenos  Ayres,  and 
inbjeet  to  the  law  of  the  pl,ace  at  contract,  and  that  the  republic  had 
led  Jurisdiction  over  the  plaintiff's  claim  ; 

d,  on  demurrer,  that  the  defence  was  bad,  as  both  parties  to  tlie  action 
within  the  jurisdiction  of  the  English  courts,  and  the  facts  alleged  did  not 
that  the  Argentine  Republic  had  eiclusiye  jurisdiction  over  the  claim. 
M  Ayra  fly.  Co.  v.  Nin-tlum  By.  Co.  (Q.  B.  Div.).  XX— 282. 

Of  foreign  government.  The  plaintiff  was  the  holder  of  bonds  at  6  per 
interest  issued  by  a  foreign  republic  through  the  defendants,  who  were 
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their  agents  in  England,  bj  wliich  the  foreign  republic,  upon  the  national  faith, 
pledged  the  general  revenue  of  the  republic,  and  especiallj  the  free  proceeds  of 
the  guano  imported  by  the  republic  into  the  United  Kingdom,  after  the  engage- 
ments contracted  on  them  were  covered,  and  bound  itself  in  all  the  contracts 
which  it  might  enter  into  for  the  sale  of  the  guano  to  set  aside  in  each  half  year 
a  sum  sufficient  for  the  service  of  the  half  year,  and  after  such  service  was 
secnred,  to  dispose  freely  of  the  surplus.  The  plaintiff  brought  an  action  on 
behalf  of  himself  and  all  other  holders  of  the  bonds,  stating  in  his  claim  that 
the  republic  had  from  time  to  time  forwarded  to  the  defendants  large  quantities 
of  guano  for  the  purpose  of  paying  the  interest  on  the  bonds,  which  they 
refused  to  apply  for  that  purpose,  and  threatened  to  apply  in  satisfaction  of  a 
lien  claimed  by  themselves  ;  and  he  claimed  a  declaration  that  he  and  the  other 
bondholders  had  a  claim  upon  the  proceeds  of  the  guano  in  priority  to  any  claim 
by  the  defendants.  He  also  alleged  that  the  foreign  republic  made  no  claim  to 
the  proceeds  of  the  guano,  but  offered  to  make  it  a  party  if  it  should  so  desire. 

The  defendants  demurred  to  the  statement  of  claim,  on  the  ground  that  the 
plaintiff  had  no  charge  on  the  proceeds  of  the  guano,  and  also  on  the  ground  of 
want  of  jurisdiction  and  want  of  parties  : 

HM,  that  no  fiduciary  relation  was  alleged  between  the  defendants  and  the 
plaintiff ;  that  the  guano  being  the  property  of  a  foreign  government,  the  court 
had  no  jurisdiction  to  attach  it  or  the  proceeds  of  the  sale  thereof  ;  and  that  the 
defendants,  being  agents  of  the  foreign  government,  could  not  be  sued  in  the 
absence  of  their  principal. 

The  demurrer  was  therefore  allowed.      Twycross  v.  Dreyfus  (Chan.  Div.), 

xxn— d44. 

21.  Of  foreign  sovereign.  The  court  has  no  ju^diction  to  prevent  a  foreign 
sovereign  from  removing  his  property  in  this  country.  Va/oasseur  v.  Krupp 
(Chan.  Div.),  XXVI--166. 

22. A  foreign  sovereign  who,  for  the  purpose  of  obtaining  his  property, 

submits  ta  be  made  a  defendant  in  an  action,  does  not  thereby  lose  his 
lights.     Id. 

23.  —^ —  A  foreign  sovereign  bought  in  Germany  shells  made  there,  but  said 
to  be  infringements  of  an  English  patent.  They  were  brought  to  this  country 
in  order  to  be  put  on  board  a  ship  of  war  belonging  to  the  foreign  sovereign, 
and  the  patentee  obtained  an  injunction  against  the  agents  of  the  foreign  sover- 
eign and  the  persons  in  whose  custody  the  shells  were,  restraining  them  from 
removing  the  shells.  The  foreign  sovereign  then  applied  to  be,  and  was  made, 
a  defendant  to  the  suit.  An  order  was  then  made  by  the  Master  of  the  Rolls, 
and  affirmed  on  appeal,  that  notwithstanding  the  Injunction  he  should  be  at 
liberty  to  remove  the  shells.    Id. 

24.  Of  acts  at  sea.  Injunction  granted  by  the  Supreme  Court  of  Newfound- 
land to  prevent  appellants  from  infringing  certain  exclusive  rights  granted  to 
the  respondent  company  under  17  Vict.  c.  2.  It  appeared  that  the  appellants 
had  brought  and  laid  a  telegraph  cable  to  a  buoy  more  than  thirty  miles  within 
Conception  Bay,  which  lies  on  the  east  of  Newfoundland,  between  two  promon- 
tories distant  rather  more  than  twenty  miles,  the  average  width  of  the  bay  being 
fifteen  miles,  the  distance  of  the  head  of  the  bay  from  the  two  promontories 
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being  respectively  fortj  and  fifty  miles.  The  said  buoy  and  cable  were  more 
than  three  miles  from  the  shore  of  the  bay. 

HeUdf  (1),  that  according  to  the  tfue  construction  of  17  Vict.  c.  2,  the  intention 
of  the  Legislature  of  Newfoundland  was  to  prohibit  for  the  benefit  of  the 
respondent  company  the  use  of  any  part  of  the  territory  of  Newfoundland  by 
any  other  person  for  telegraphic  communication,  whether  within  the  island  or 
as  a  mere  means  of  transit  between  places  outside  the  territory.  (2),  That  by 
69  Geo.  8,  c.  88,  the  Imperial  Legislature  asserted  exclusive  dominion  (never 
since  questioned)  over  the  said  bay,  and  by  85  &  36  Vict.  e.  45,  conferred  upon 
the  Legislature  of  Newfoundland  the  right  to  legislate  with  regard  to  it. 
Direct  U.  6.  Gable  Co.  v.  Aviglo-Am,  Tel.  Co.  (App.  Cas.),  XIX— 177.  See 
note,  Id.,  184. 

26. QwFrey  as  to  the  territorial  dominion  over  a  bay  of  configuration  and 

dimensions  such  as  that  of  Conception  Bay,  either  under  the  English  common 
law  or  under  the  general  law  of  nations.     Id. 

26 Sect.  527  of  the  Merchant  Shipping  Act,  1854,  17  A  18  Vict.  c.  104, 

which  gives  a  remedy  in  certain  cases  against  the  owner  of  a  foreign  ship  for 
damage  done  to  a  British  subject  in  any  part  of  the  world,  is  confined  to  damage 
to  property t  and  does  not  extend  to  injury  to  the  person.  Harris  v.  Owners  of 
Franconia  (C.  PI.  Div.),  XX— 446. 

27. The  ordinary  courts  of  this  country  have  no  jurisdiction  over  acts 

done  by  foreigners  on  the  high  seas  below  low- water  mark :  consequently. 
Order  xi.  Rule  1,  of  the  Rules  of  1875,  does  not  warrant  an  order  for  the  service 
of  a  writ  on  a  foreigner  residing  abroad,  in  respect  of  a  cause  of  action  arising 
at  sea  below  low-water  mark,  though  within  three  miles  of  the  English 
coast.    Id. 

2d. The  prisoner  was  indicted  at  the  Central  Criminal  Court  for  man- 
slaughter. He  was  a  foreigner  and  in  command  of  a  foreign  ship,  passing  within 
three  miles  of  the  shore  of  England  on  a  voyage  to  a  foreign  port ;  and  whilst 
within  that  distance 'his  ship  ran  into  a  British  ship  and  sank  her,  whereby  a 
passenger  on  board  the  latter  ship  was  drowned.  The  facts  of  the  case  were 
such  as  to  amount  to  manslaughter  by  English  law  : 

Held,  by  the  majority  of  the  court  that  the  Central  Criminal  Court  had  no 
jurisdiction  to  try  the  prisoner  for  the  offence  charged,  on  the  ground  that,  prior 
to  28  Hen.  8,  c.  15,  the  admiral  had  no  jurisdiction  to  try  offences  by  foreigners 
on  board  foreign  ships,  whether  within  or  without  the  limit  of  three  miles  from 
the  shore  of  England ;  that  that  and  the  subsequent  statutes  only  transferred  to 
the  Common  Law  Courts  and  the  Central  Criminal  Court  the  jurisdiction 
formerly  possessed  by  the  admiral ;  and  that,  therefore,  in  the  absence  of  statu- 
tory enactment,  the  Central  Criminal  Court  had  no  power  to  try  such  an  offence. 
Begina  v.  Keyn  (Exch.  Div.),  XIX— 366. 

29. Held,  By  Kelly,  C.B.,  and  Sir  R.  Phillimore,  also,  on  the  ground 

that,  by  the  principles  of  international  law,  the  power  of  a  nation  over  the  sea 
within  three  miles  of  its  coasts  is  only  for  certain  limited  purposes :  and  that 
Parliament  could  not,  consistently  with  those  principles,  apply  English  crimi- 
nal law  within  those  limits.     Id. 

30. Held,  contrti,  by  Lord  Coleridge,  C.J.,  Brett  and  Amphlett.  JJ.A., 

Grove,  Denman  and  Lindley,  JJ.,  on  the  ground  that  the  sea  within  three  miles 


JURISDICTION.  277 

of  the  coast  of  England  is  |>art  of  the  territorj  of  England ;  that  the  English 
criminal  law  extends  over  those  limits  ;  and  the  admiral  formerly  had,  and  the 
Central  Criminal  Conrt  now  has,  jurisdiction  to  try  offences  there  committed 
although  on  board  foreign  ships.     Id. 

31.  By  Lord  Coleridge,  C.J.,  and  Denman,  J.,  on  the  gronnd  that  the 

prisonei^B  ship  having  run  into  a  British  ship  and  sank  it,  and  so  caused  the 
death  of  a  passenger  on  hoard  the  latter  ship,  the  offence  was  committed  on 
hoard  a  British  ship,  and,  therefore,  the  'Central  Criminal  Court  had  jurisdic- 
tion.   Id. 

32.  Of  ships.  The  diligence  of  arrestment  is  inapplicable  to  a  ship  sailing 
on  her  voyage ;  and  force  must  not  be  used  to  bring  the  vessel  back  to  port. 
Borjesson  v.  Carlberg  (App.  Cas.),  XXIV— 847. 

33. An  arrestment  ad  fundandam  jurisdUtionem  was  used  on  a  vessel 

lying  in  Glasgow  harbor.  A  second  warrant  of  arrestment  on  dependence  of 
the  action  was  then  given  to  the  messenger-at-arms  to  execute  ;  but  he  finding 
that  the  vessel  had  sailed  on  her  voyage,  pursued  her  on  hoard  a  steamtug 
with  thirty  men,  and  overtaking  her  some  way  down  the  Clyde,  within  the 
jurisdiction  of  the  Scotch  courts,  as  she  was  approaching  the  high  seas,  seised 
her,  and  hrought  her  hack  to  port,  and  dismantled  her :  EM,  affirming  the 
decision  of  the  court  below,  that  the  execution  of  the  arrestment  was  illegal, 
and  therefore  should  be  recalled.    Id. 

34. A  ship  on  her  voyage  having  heen  arrested  hy  a  warrant  on  depend- 
ence of  an  action,  and  brought  back  by  force  into  harhor,  the  arrestment  was 
recalled  as  illegally  executed.  Other  arrestments  were  then  used  agiUnst  the 
vessel  by  parties  acting  in  concert  with  the  original  arresters : 

nMt  affirming  the  decision  of  the  court  helow,  that  the  second  arrestments 
must  also  be  recalled.    BorjeMon  v.  Carlberg  (App.  Cas.),  XXIV — 848. 

36. A  ship  sailing  under  a  foreign  flag,  and  belonging  to  a  foreign  com- 
pany established  abroad,  came  into  collision  with,  and  did  damage  to,  an 
English  ship  on  the  high  seas.  The  owners  of  the  English  ship  applied  for 
leave  to  issue  a  writ  of  summons,  of  which  notice  should  be  given  out  of  the 
jurisdiction,  claiming  compensation  for  the  damage,  against  the  foreign  com- 
pany. Leave  refused  on  the  ground  that  the  phrase,  "  within  the  jurisdiction," 
used  in  the  Judicature  Act,  1875,  sch.  1,  Order  xi.  Rule  1,  means  territorial 
jurisdiction.     Matter  of  Smith  (Prob.  Div.),  XVIII— 422. 

36.  Under  public  worship  act.  The  Public  Worship  Act,  1874  (37  &  88 
Vict  c.  85)*  B.  7,  makes  provision  for  the  appointment  of  a  judge  of  the  provin- 
cial oonrts  of  Canterbury  and  York.  By  s.  8  a  representation  under  certain  cir- 
cumstances may  he  made  to  the  bishop  of  illegal  acts  or  omissions  in  the 
performance  of  the  church  services,  by  any  incumbent  within  his  diocese  ;  and 
by  s.  9  if  the  bishop  is  of  opinion  that  proceedings  should  be  taken  on  the 
representation,  he  shall,  if  the  parties  are  unwilling  to  submit  to  his  directions 
without  appeal,  transmit  the  representation  to  the  archbishop  of  the  province, 
and  the  archbishop  ''shall  forthwith  require  the  judge  to  hear  the  matter  of 
the  representation  at  any  place  within  the  diocese  or  province,  or  in  London  or 
Westminster." 

A  representation  under  the  above  act  was  forwarded  to  the  Bishop  of  Roches- 
ter charging  that  T.,  the  incumbent  of  a  parish  within  the  diocese,  had  been 
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gniltj  of  illegal  pTBCtioes  in  the  oondact  of  diTine  aerrice.  The  hishop  trans- 
mitted the  lepresentation  to  the  Archbishop  of  Canterbury,  and  the  archbishop 
thereupon  by  instroment  of  requisition  required  the  judge  to  hear  and  determine 
the  matter  of  the  representation  "at  any  place  in  London  or  Westminster,  or 
within  the  diocese  of  Rochester,  as  you  may  deem  fit."  Notice  was  given  to  T. 
that  the  case  would  be  heard  in  Lambeth  Palace,  which,  although  within  the 
piOTinoe  of  Canterbury,  is  neither  in  London,  Westminster,  nor  the  diocese  of 
Bochester. 

In  July,  1876,  the  case  was  heard  at  Lambeth  Palace  in  his  absence,  and  he 
was  adjudged  to  have  been  guilty  of  illegal  practices,  and  a  monition  was  made 
for  him  to  abstain  from  them.  On  his  non-compliance  with  the  monition,  he 
was  pronounced  guilty  of  contempt  and  imprisoned.  From  first  to  last  he  took 
no  notice  of  the  proceedings,  and  in  no  way  acquiesced  in  them  : 

Held,  that  the  whole  proceeding  was  void,  and  a  prohibition  must  be  granted, 
for  the  word  "  London  "  in  the  requisition  could  only  be  construed  in  its  strict 
sense  as  the  city  proper  of  London,  and  the  judge  had  no  power,  under  the  act 
or  otherwise,  to  sit  in  any  place  beyond  the  limits  fixed  by  the  archbishop. 
Hudion  Y.  Tooth  (Q.  B.  Div.),  XXVIII— 40.    See  notes.  Id.,  62. 

See  ADiORAiiTT,  1-5 ;   Bankbuftct,  1-8. 

JUSTICE  OP  THE  PEACE. 

1.  Dfaqnalifioallon.  H.,  the  owner  of  a  farm  in  the  parish  of  Edmonton, 
bounded  by  the  river  Lee,  entered  into  an  agreement  with  the  Enfield  Local 
Board  of  Health,  under  which  H.  received  the  sewage  of  the  Enfield  district, 
and  disposed  of  it  over  his  farm.  After  a  few  months  disagreements  arose^ 
and  the  Enfield  Board  took  legal  proceedings  against  H.  to  enforce  the  agree- 
ment. While  these  were  still  pending,  H.,  after  notice  given  to  the  board, 
diverted  the  sewage  from  his  farm  through  a  pipe  into  the  old  open  channel  or 
watercourse  in  the  parish  of  Edmonton,  through  which  the  sewage  had  been 
used  to  flow  into  the  river  Lee.  On  this  the  Edmonton  Local  Board  of  Health 
threatened  proceedings  against  the  Enfield  Board  for  the  nuisance  ;  and  the 
Lee  Conservancy  took  out  summonses  under  their  act  against  H.  for  having 
opened  the  pipe  into  the  channel,  &c.,  and  for  continuing  the  use  of  it.  On  the 
summonses  coming  on  for  hearing,  M. ,  who  was  the  chairman  of  the  Enfield 
Local  Board,  and  had  taken  an  active  part  in  its  proceedings,  sat  with  three 
other  justices  on  the  bench.  H.  objected  to  M.  sitting  as  a  justice,  but  he 
remained  ;  and  H.  was  convicted  in  penalties.  A  rule  for  a  certiorari  was  then 
obtained  for  the  purpose  of  quashing  the  convictions  on  the  ground  that  M.  was 
an  interested  justice.  On  showing  cause  M.  made  affidavit  that,  though  he  sat 
on  the  bench,  he  took  no  part  until  the  other  justices  had  unanimously  deter- 
mined to  convict  H. ,  when  he,  M. ,  proposed  a  mitigation  of  «the  penalties,  and 
that  he  did  not  sign  the  convictions  : 

Heidf  that  M.  had  such  an  interest  as  might  give  him  a  real  bias  in  the  mat- 
ter ;  consequently  he  ought  not  to  have  sat  as  a  justice,  and  it  was  immaterial 
what  part  he  really  took  in  the  matter  ;  and  the  court  made  the  rule  absolute 
with  costs  against  M.    Regina  v.  Meyer  (Q.  B.  Div.),  XVI — ^264. 

2.  -^—  Three  justices  who  were  members  of  the  town  council  of  a  borough 
and  as  such  had  taken  an  active  part  in  the  making  of  an  order  under  the  Dogs 
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Act,  1871  (34  &  95  Vict,  c  56),  sat  to  hear  a  complaint  of  non-observance  of  the 
order : 

SM,  that  they  had  no  such  interest  in  the  subject-matter  as  to  oust  theil* 
Jurisdiction.    liegina  v.  Justices  of  Huntingdon  (Q.  B.  Div.),  XXIX--61. 

LACHES. 

1.  When  bar  action.  An  action  by  a  wife  to  have  the  marriage  declared 
null,  on  the  groand  of  the  incurable  impotency  of  the  husband  at  the  time  it 
was  contracted,  will  be  dismissed  if  not  commenced  until  twenty-six  years  after- 
ward, especially  where  it  appears  that  the  suit  was  brought,  not  on  account  of 
the  evils  resulting  from  such  imperfection,  but  for  other  and  different  reasons. 
W V.  B (Prob.  Div.),  XVIII— 445. 

2.  When  do  not  bar  action.  Mere  lapse  of  time  will  not  be  a  bar  to  the 
granting  of  an  injunction  in  aid  of  a  legal  right,  unless  it  would  be  a  bar  to  the 
legal  right.    FuUwood  v.  FuUwood  (Chan.  Div.),  XXVI--17. 

3.  — '—  To  an  action  for  an  injunction  to  restrain  the  defendant  from  repre- 
senting that  the  business  carried  on  by  him  was  the  same  as  that  carried  on  by 
the  plaintiff,  it  was  objected  that  the  plaintiff  had  known  for  between  two  and 
three  years  before  issuing  his  writ  the  facts  on  which  he  relied : 

Held,  that  this  delay  was  no  bar  to  the  action.    Id. 

See  DrvoBCE,  2 ;  Injttnctioit,  89  ;   Tbubts,  etc, 

LAKES. 

1.  Title  to  BoiL  The  Crown  has  no  de  jure  right  to  the  soil  or  fisheries  of 
1^  inland  non-tidal  laka    Bristow  v.  Cormican  (App.  Cas.),  XXIV— 481. 

2. There  is  no  authority  to  show  that  the  Crown  is  of  common  right 

entitled  to  land  covered  by  water,  where  the  water  is  not  running  water  form- 
ing a  river,  but  still  water  forming  a  lake.    Id. 

See  Navigable  Riyeb& 
LAND— /Sm  Real  Estate,  1,  etc. 

LANDLORD  AND  TENANT. 

1.  Zaease,  agreement  for.  By  articles  of  agreement  not  under  seal  the  plain- 
tiff agreed  to  grant  to  the  defendant  a  lease  at  a  certain  rent  for  ninety-nine 
years  of  a  piece  of  land  so  soon  as  the  latter  should  have  erected  upon  it  a 
messuage,  and  the  defendant  undertook  until  the  execution  of  the  lease  to 
"  hold  the  said  piece  of  land  and  other  tlie  premises  at  the  rent  and  subject  to 
the  conditions  to  be  contained  "  In  the  lease.  The  defendant  never  entered  upon 
or  took  possession  of  the  piece  of  land  : 

Hdd,  that  although  the  articles  of  agreement  did  not  operate  as  a  demise,  yet 
the  defendant  by  a  collateral  contract  to  the  intended  lease  had  undertaken  to 
pay  the  amount  of  the  rent,  and  that  it  was  immaterial  that  he  had  never 
entered  upon  possession  of  the  land.  Adams  v.  Hagger  (Q.  B.  Div.),  XXIX — 81. 
See  note.  Id.,  84. 

2.  Validity  ol  The  plaintiff  and  defendant  entered  into  the  following 
agreement  not  under  seal :  "  Jan.  26.  Hand  agrees  to  let,  and  Hall  agrees  to 
take,  the  large  room,  &c.,  from  14th  February  next  until  the  following  Mid- 
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Bummer  twelve  months,  and  with  right  at  end  of  that  term  for  the  tenant,  bj  a 
month's  previous  notice,  to  remain  on  for  three  years  and  a  half  more  :" 
'  HMt  that  the  agreement  was  divisible,  and  contained  an  actual  demise  for  a 
term  less  than  three  years,  with  a  superadded  stipulation  that  the  defendant  at 
his  option  should  have  a  renewal  of  the  tenancy,  and  that,  as  to  the  actual 
demise,  it  need  not  be  under  seal  pursuant  to  8  &  9  Vict.  c.  106,  s.  8.  Hand  v. 
HaU  (Exch.  Div.),  XXI-498  ;  reversing  8.  C,  XX— ^68. 

3. In  the  year  1783  the  Governors  of  Magdalen  Hospital,  a  charitable 

society  incorporated  in  1768,  granted  a  lease  of  property  belonging  to  the  hospi- 
tal for  ninety-nine  years  to  a  lessee  at  a  peppercorn  rent  In  1876  the  govern- 
ors of  the  hospital  brought  an  action  against  the  defendants,  who  were  then  in 
possession  of  the  land,  asking  for  a  declaration  that  the  lease  was  void  under 
the  18  Eliz.  c.  10,  s.  8,  and  to  be  put  into  possession  of  the  property.  HM, 
that  the  hospital,  although  an  eleemosynary  and  not  an  ecclesiastical  corpora- 
tion, was  within  the  statute  18  Eliz.  c.  10,  and  that  the  lease  was  voidable  under 
the  8d  section.  Oowmors  of  Magdalen  HogpUal  v.  KnotU  (Chan.  Div.);  XXV — 
601 ;  reversing  S.  0.,  XXII— 14. 

4. But  TiM,  that  the  right  of  action  to  recover  possession  of  the  land 

accrued  to  the  governors  of  the  hospital  at  the  date  of  the  execution  of  the 
lease,  and  that  the  action  was  now  barred  by  the  Statute  of  Limitations.    Id. 

6. By  a  written  instrument  n^t  under  seal,  and  dated  the  28th  of  Feb- 
ruary, 1872,  W.  purported  to  demise  a  messuage  to  the  defendant  as  tenant 
from  year  to  year,  for  so  long  as  he  should  keep  the  rent  paid,  and  as  W.  should 
have  '*  power  to  let  the  said  premises ;"  the  rent  reserved  by  the  instrument  was 
less  than  two-thirds  of  the  annual  value  of  the  messuage.  The  defenda&t 
entered  and  paid  rent  quarterly  : 

Heldy  that  the  instrument  was  void  as  a  lease,  first,  on  the  ground  of  uncer- 
tainty ;  secondly,  on  the  ground  that,  not  being  within  the  terms  of  s.  2  of  the 
Statute  of  Frauds,  it  ought  to  have  been  under  seal  pursuant  to  8  &  9  Vict, 
c.  106,  ss.  2  &  8.     Wood  v.  Beanrd  (Exch.  Div.),  XIX— 854. 

6. Hddt  further,  that  the  only  estate  vested  in  the  defendant  was  a  ten- 
ancy from  year  to  year.    Id. 

7.  Oonstmction  6L  By  an  Indenture  of  lease  dated  in  1784  and  executed 
by  the  lessor,  he  demised  certain  premises  to  hold  to  the  lessee  and  his  assigns 
for  the  term  of  ninety-/(mr  and  a  quarter  years,  yielding  and  paying  therefor 
during  the  said  term  of  rAnetj-OTie  and  a  quarter  years  hereby  demised  a  yearly 
rent.  The  number  of  years  was  not  mentioned  in  any  other  clause  of  the  lease. 
But  the  counterpart  executed  by  the  lessee,  which  was  otherwise  identical  with 
the  lease,  had  ninety-one  in  the  habendum  as  well  as  in  the  reddendum.  In  an 
action  by  the  assignee  of  the  reversion  to  recover  possession  against  the  assignee 
of  the  lessee  after  the  lapse  of  the  ninety -one  and  a  quarter  years  : 

Held,  that,  there  being  a  manifest  clerical  error  in  the  lease,  the  counterpart 
might  be  looked  at  to  ascertain  where  the  mistake  lay,  and  that,  on  the  true 
construction  of  the  lease  and  counterpart  taken  together,  the  "ninety-four"  in 
the  lease  must  be  rejected,  and  the  lease  read  as  a  grant  for  ninety-one  and  a 
quarter  years  only.  Burchell  v.  Clark  (Com.  PI.  Div.),  XIX — 823 ;  reversing 
S.  C,  XVIII— 232. 
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8.  Implied  conditions.  Id  an  a^eement  to  let  a  famished  house  there  is 
an  implied  condition  that  the  house  shall  be  fit  for  occupation  at  the  time  at 
which  the  tenancy  is  to  begin,  and  if  the  condition  is  not  fulfilled  the  lessee  is 
entitled  theieupon  to  rescind  the  contract.  WiUon  v.  Motion  (Exch.  Div.)*  XXI 
—488. 

9. The  defendant  agreed  to  rent  the  plaintiffs'  furnished  house  for  three 

months  from  the  7th  of  May,  but  having  at  the  beginuing  of  the  intended  ten- 
ancy discovered  that  the  house  was,  owing  to  defective  drainage,  unfit  for  habi- 
tation, refused  to  occupy.  The  plaintiffs  repaired  the  drains,  and  on  the  26th 
of  May  tendered  the  house  in  a  wholesome  condition  to  the  defendant,  who 
refused  to  occupy  or  to  pay  any  rent.  The  plaintiffs  having  sued  for  the  rent 
and  for  use  and  occupation  : 

ffM,  that  the  state  of  the  house  at  the  beginning  of  the  intended  tenancy 
entitled  the  defendant  to  rescind  the  contract,  and  that  he  was  not  liable  for  the 
rent,  or  for  use  and  occupation.    Id. 

10.  Ziessee's  covenants.  By  a  lease  of  a  public  house  made  after  the  Licens- 
ing Act,  1874,  came  into  operation,  the  lessee  covenanted  not  to  "do,  omit,  or 
permit,  or  suffer  to  be  done  or  omitted,  any  act,  matter,  or  thing  whatsoever  that 
can  or  may  affect,  lessen,  or  make  void  either  or  any  of  the  licenses  for  the  time 
being  granted  to  the  public  house."  The  lease  contained  a  clause  for  forfeit- 
ure on  breach  of  covenant.  The  lessee  having  committed  on  the  same  day 
three  offences  against  the  Licensing  Acts  of  1872  and  1874,  was  convicted  of 
two  of  them  by  justices,  who  directed,  under  the  act  of  1874,  s.  18,  that  the 
convictions  should  not  be  recorded  on  any  of  the  lessee's  licenses.  The  lessor 
having  brought  an  action  against  the  lessee  to  recover  possession  of  the  public 
house  on  the  ground  of  forfeiture,  and  for  damages  for  breach  of  covenant : 

ffeldf  that  the  licenses  were  not  '*  affected"  within  the  meaning  of  the  cove- 
nant, and  that  there  was  no  breach  of  covenant.  Woohr  v.  Knott  (Exch.  Div.), 
XVII— 429.     See  notes,  Id.,  482. 

11.  Implied.  An  underlease  of  a  nursery  ground  contained  an  express  cove- 
nant by  the  underlessee  to  deliver  up  all  landlord's  fixtures  thereon  at  the  end 
of  the  term : 

Held,  that  a  representation  and  covenant  by  the  grantors  of  the  underlease 
that  the  underlessee  should  be  at  liberty,  without  hindrance  from  any  one,  to 
remove  trade  fixtures  during  the  term,  and  that  the  grantors  had  not  entered 
into  covenants  inconsistent  with  such  right,  could  not  be  implied.  Porter  v. 
jyrew  (Com.  PI.  Div.),  XXX— 783. 

12.  Restrictive.  B.  demised  an  eating  house  for  a  term  of  twenty-one  years, 
and  covenanted  that  he  would  not  daring  the  term  let  any  house  in  the  same 
street  "  for  the  purpose  of  carrying  on  the  business  of  an  eating  house,"  pro- 
vided always  that  the  covenant  should  be  binding  only  on  B.,  and  not  on  his 
heirs,  administrators,  or  assigns.  Subsequently  B.  let  the  adjoining  house  for 
twenty -one  years  to  another  person,  who  covenanted  with  him  not  to  carry  on 
there  any  trade  or  business  without  B.'s  license.  The  first  lease  was  subse- 
quently assigned  to  K.,  and  the  second  to  G.  K.  brought  an  action  against  B. 
and  G.  to  restrain  G.  from  carrying  on  an  eating  house  on  the  premises  com 
prised  in  the  second  lease  and  B.  from  permitting  him  to  do  so : 
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HM,  that  tbe  covenant  could  not  be  treated  as  a  covenant  that  none  of  the 
houses  should  daring  the  term  be  used  as  an  eating  bouse,  and  that  as  B.  had 
not  let  the  second  house  for  the  purpose  of  an  eating  house  the  covenant  was 
not  broken  bj  G.'s  carrying  on  there  the  business  of  an  eating  house,  nor  by 
B.'s  not  interfering  with  his  doing  so.  Kemp  v.  Bird  (Chan.  Div.),  XXII— 291 ; 
affirmed  Id.,  585.    See  notes,  Id.,  295. 

13. A  hospital,  the  patients  of  which  make  small  payments  according  to 

their  means,  is  a  *'  business  "  within  the  meaning  of  a  covenant  not  to  carry  on 
"  business."    BramwU  v.  Lacy  (Chan.  Div.).  XXVII— 204.     See  notes.  Id.,  207. 

14. Covenant  by  lessee  with  lessor  not  to  carry  on  upon  the  demised 

premises  "  any  trade,  business  or  dealing  whatsoever,  or  anything  of  the  nature 
thereof,  or  sufEer  any  act  or  thing  which  may  be  or  grow  to  the  annoyance, 
damage,  Injury,  prejudice,  or  inconvenience,  of  the  neighboring  premises": 

Held,  to  prohibit  the  user  of  the  premises  as  a  throat  and  chest  hospital  for 
poor  persons,  where  small  payments  were  made  by  the  patients  according  to 
their  means.    Id. 

16. A  lease  contained  a  covenant  by  the  lessees  not  to  permit  any  house 

that  might  have  been  erected  on  the  land  demised  to  be  used  as  a  beer  shop,  or 
public  house,  or  any  theatre,  or  public  show,  or  exhibition. 

The  assignee  of  the  lease  carried  on  the  business  of  a  grocer  and  baker  at  a 
shop  erected  on  the  land  demised.  He  obtained  an  excise  retail  beer  license 
for  the  sale  of  beer  to  be  consumed  off  the  premises,  and  sold  beer  in  pursuance 
thereof  in  his  shop  : 

Held,  a  breach  of  the  covenant.  Bishop  v.  Batterdty  (Q.  B.  Div.),  XXVIII— 
814    See  note.  Id.,  817. 

16. Two  leases  were  granted  of  pieces  of  land  with  some  buildings  on 

them,  one  granted  in  1798  for  999  years,  the  other  granted  in  1824  for  988  years. 
There  was  no  reservation  of  a  power  of  re-entry  for  breach  of  covenant,  nor  was 
there  any  negative  covenant  obliging  the  lessee  not  to  change  the  use  of  the 
premises.  There  was  a  power  of  re-entry,  for  rent  in  arrear  and  no  safficient 
distress  on  the  premises.  In  eaeh  lease  there  was  a  covenant  by  the  lessee  that 
he,  his  executors,  &c.,  will  "  during  the  term  hereby  granted,  preserve,  uphold, 
support,  maintain,  and  keep  the  said  demised  premises,  and  all  improvements 
made  and  to  be  made  thereon,  in  good  and  sufficient  order,  repair,  and  condition  ; 
and  at  the  end  or  sooner  determination  of  this  demise,  shall  and  will  so  leave 
and  deliver  up  the  same  unto,"  the  lessor,  his  heirs,  &c.  The  premises  had 
been  used  as  com  stores  for  some  years  ;  and  afterwards  as  artillery  barracks, 
and  dwellings  for  married  soldiers.  They  had  fallen  into  disrepair :  it  became 
necessary  to  repair  them  ;  the  lessee  thought  it  would  be  beneficial  to  convert 
the  store  buildings  into  dwelling  houses,  which  would  much  increase  their 
value,  and  was  proceeding  to  convert  them  accordingly,  when  the  lessor  filed  a 
bill  to  restrain  him,  alleging  waste  : 

Hdd,  that  this  was  not  the  case  of  enforcing  a  negative  covenant  where  the 
words  of  contract  were  clear  and  indisputable ;  that  the  waste  alleged  was 
meliorating  waste,  and  that,  under  the  circumstances,  the  court  below  had,  in 
the  due  exercise  of  its  discretion  in  such  matters,  properly  refused  to  interfere  ' 
by  injunction.  Doherty  v.  AUman  (App.  Cas.),  XXIV — 461.  See  notes, 
Id.,  485. 
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17.  Taxes,  covenant  as  to.  An  agreement  that,  if  the  tenant  will  continue 
to  pay  his  rent  in  fall  without  any  deduction  in  respect  of  landlord's  property 
tax  paid  by  him,  the  landlord  will  repay  to  the  tenant  all  sums  which  he  has 
paid  or  shall  pay  for  the  landlord's  property  tax,  is  not  invalid  as  being  contrary 
to  the  provisions  of  6  &  6  Vict.  c.  36.     Larnb  v.  Brewster  (Q.  B.  Div.),  XXIX— 68. 

18. Under  a  demise  of  premises  for  twenty-one  years,  the  lessee  cove- 
nanted to  pay  the  rent  reserved  **  without  any  deduction  or  abatement  except 
land  tax  and  landlord's  property  tax,"  and  further  "  to  pay  and  discharge  all 
and  all  manner  of  taxes,  rates,  charges,  assessments,  and  impositions  whatever 
(except  as  aforesaid)  then  or  at  anytime  or  times  during  the  term  to  be  charged, 
asseesed,  or  imposed  on  the  premises  thereby  demised,  or  in  respect  thereof  or 
of  the  said  rent  as  aforesaid,  by  authority  of  Parliament  or  otherwise  howso- 
ever." 

During  the  term  the  lessor  received  from  the  sanitary  authority  a  notice,  pur- 
saaat  to  the  Public  Health  Act,  1875  (88  &  39  Vict.  c.  65),  s.  94,  to  abate  a 
nuisance  injurious  to  health  arising  from  the  bad  condition  of  the  drains  upon 
the  premises,  and^  in  order  to  prevent  proceedings  against  him,  executed  the 
required  works : 

HMj  that,  the  payment  having  been  made  by  the  lessor,  not  for  a  "rate, 

charge,  assessment,  or  imposition  assessed  or  imposed  on  the  demised  premises 

OT  in  respect  thereof,"  but  in  performance  of  a  duty  imposed  upon  him  by  the 

'  act  of  Parliament,  he  was  not  entitled  to  call  upon  the  lessee  under  his  covenant 

to  repay  the  amount.    RauHngs  v.  Briggs  (Com.  PI.  Div.),  XXX — ^381. 

19.  The  defendant  became  tenant  of  a  house  under  a  lease  by  which  he 

covenanted  to  pay  "  all  rates,  taxes,  charges,  and  assessments  whatsoever  which 
now  are  or  may  be  charged  or  assessed  upon  the  said  premises,  or  any  part 
thereof,  or  upon  any  person  or  persons  in  respect  thereof,"  land  tax  and  prop- 
erty tax  excepted.  The  local  board  of  health  gave  notice  to  the  plaintiff,  as 
owner  (tie  having  acquired  the  lessor's  interest  in  the  premises),  to  sewer,  level, 
pave,  &c.,  the  street  in  which  the  house  was  situate ;  and,  upon  his  failure  to 
comply  with  the  notice,  the  board  did  the  work,  and  made  an  apportionment 
upon  him  in  respect  thereof,  under  the  Public  Health  Act,  1848  (11  &  12  Vict. 
c  63),  and  the  acts  amending  that  act,  and  he  was  compelled  to  pay  the  amount 
and  interest : 

JSe^that  this  was  a  "charge  upon  the  premises,"  or  "  upon  a  person  in 
respect  thereof,"  from  which  by  his  covenant  the  defendant  undertook  to 
relieve  the  plaintiff,  and  therefore  the  plaintiff  was  entitled  to  maintain  an 
action  against  the  defendant  in  respect  of  the  money  and  interest  so  paid  by 
him.    HarOey  v.  Hvdson  (Com.  PI.  Div.),  XXX— 596. 

20. A  lease  of  an  iron  mine,  made  in  1855  (not  being  then  liable  to  poor- 
rate),  contained  covenants  for  the  payment  of  certain  rents  and  royalties,  and 
these  payments  were  to  be  made  free  and  clear  of  all  rates  and  taxes  imposed 
by  Parliament  or  otherwise  ....'*  free  from  all  deductions  whatsoever  ;"  and 
there  was  a  covenant  to  pay  "  all  manner  of  taxes,  <bc.,  which  now  are  or  which 
shall  at  any  time  hereafter,  during  the  continuance  of  this  demise,  be  imposed," 
landlord's  property  tax  excepted.  By  the  Rating  Act  of  1874,  37  &  38  Vict. 
c.  54,  8.  8,  the  43  Eliz.  c.  2,  was  extended  to  mines  ''of  every  kind  not  men- 
tioned in  the  recited  act,"  but  the  8th  section  provided  that  where  the  lessee  of 
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a  mine  was,  at  the  commencement  of  the  act,  exempt  from  the  payment  of 
poor-rate,  which  was  afterwards  made  payable,  he  might  deduct  one-half  from 
the  rent  "  (anless  he  has  specifically  contracted  to  piy  such  rate  in  the  event  of 
the  abolition  of  the  said  exemption) :" 

JSeldf  that  under  this  section  the  tenant  here  might  deduct  half  of  the  rate 
from  his  rent,  for  that  he  had  not,  within  the  words  of  the  section,  "  specifically 
contracted"  to  pay  such  rate.  Chaloner  v.  Bolekou)  (App.  Cas.),  XXIV — 563. 
See  notes,  Id.,  578. 

21.  Usnal  oovenants.  Agreement  to  accept  a  lease  of  a  dwelling  house  in 
London  "  to  contain  all  usual  covenants  and  provisos."  The  lease  contained  a 
covenant  not  to  assign  without  lessor's  consent.  In  an  action  to  compel  specific 
performance  of  the  agreement : 

ffeld,  that  the  covenant  was  not  a  **  usual  covenant,"  and  that  the  agreement 
could  not  be  enforced.  Hampshire  v.  Wickens  (Chan.  Div.),  XXIII — 708.  See 
note.  Id.,  718. 

22.  Iiessor's  covenants.  Under  a  covenant,  in  a  lease  of  a  grain  warehouse, 
to  "  keep  the  main  walls  and  main  timbers  in  good  repair  and  eondition :"  JSM, 
that  the  lessor  was  bound  to  put  the  walls  and  main  timbers  in  good  repair, 
having  regard  to  the  class  of  buildings  to  which  the  warehouse  belonged,  and 
not  merely  to  the  condition  of  the  particular  building.  Saner  v.  JBUton  (Chan. 
Div.),  XXV— 34.    See  notes.  Id.,  42. 

23. JSM,  also,  that  the  covenant  implied  a  license  by  the  tenant  to  the 

landlord  to  enter  upon  the  premises  for  a  reasonable  time  for  the  purpose  of 
executing  the  necessary  repairs.     Id. 

24. The  defendant  was  owner  of  a  house,  which  he  let  out  In  floors  to 

separate  tenants.  The  plainti£Es  became  tenants  of  the  ground  floor  and  base- 
ment under  a  lease,  by  which  the  defendant  covenanted  that  the  plaintiflEs  might 
**  peaceably  hold  and  enjoy  the  demised  premises  during  the  term  withput  any 
interruption  by  the  defendant."  The  different  floors  were  supplied  with  water 
by  a  cistern  at  the  top  of  the  house,  and  the  water  was  distributed  by  a  main 
pipe  connected  with  the  cistern,  each  floor  having  a  separate  branch  inserted  in 
the  main  pipe.  The  defendant  paid  the  water  rate,  receiving  from  the  plaintiffs 
one-half  of  the  amount  so  paid,  and  the  cistern  was  not  demised  to  any  one  of 
the  tenants.  In  consequence  of  the  bursting  of  the  branch  service  pipe  supply- 
ing the  first  floor,  a  quantity  of  water  flowed  into  the  basement  and  injured  the 
plaintiffs'  goods.  At  the  trial  the  jury  found  that  the  branch  pipe  was  reason 
ably  fit  and  proper  for  the  purpose  for  which  it  had  been  fixed,  and  that  the 
defendant  had  not  been  guilty  of  any  negligence  in  keeping  and  maintaining  it : 

Held,  that  under  the  circumstances  there  had  been  no  breach  of  the  defend- 
ant's covenant  for  quiet  enjoyment,  and  that  as  the  water  had  been  stored  in  the 
cistern  for  the  benefit  of  the  plaintiffs  as  well  as  of  the  other  tenants,  the  doctrine 
that  the  defendant  was  liable,  because  he  stored  the  water  for  his  own  purposes, 
did  not  apply.    Anderson  v.  Opperiheimer  (Q.  B.  Div.),  XXIX— 480. 

25.  Proviso  for  abatement  of  rent.  A  lease  of  a  grain  warehouse  contained 
a  proviso  that,  in  case  the  warehouse,  or  any  part  thereof,  should  at  any  time 
during  the  term,  **  be  destroyed  or  damaged  by  fire,  flood,  storm,  tempest,  or 
other  inevitable  accident,"  the  rent,  or  a  just  proportion  thereof,  should  cease  or 
abate  so  long  as  the  premises  should  continue  wholly  or  partly  untenantable 
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or  anfit  for  nse  or  occupation  in  oonseqaence  of  such  destruction  or  damage. 
During  the  period  in  which  the  lessor  was  executing  the  repairs  the  lessee  was 
excluded  from  the  use  and  occupation  of  the  whole  or  a  part  of  the  premises, 
and  he  claimed  an  abatement  of  rent  under  the  proviso  : 

Meld,  that  the  words  "inevitable  accident"  imported  something  ^U9dem 
generU  with  what  had  been  previously  mentioned,  and  did  not  apply  to  that 
iprhieh,  though  not  voidable  so  far  as  the  lessee  was  concerned^  was  not  in  its 
nature  inevitable,  but  resulted  from  the  default  of  the  lessor,  and  that  the  lessee 
was  not  entitled  to  an  abatement  of  rent.  Saner  v.  BiJUon  (Chan.  Div.), 
XXV— 34. 

26.  Proviso  for  new  lease.  A  lease  was  granted  to  two,  with  a  proviso  for 
re-entry  in  case  the  rent  should  be  in  arrear  for  thirty  days,  or  the  tenants  or 
either  of  them  should  become  bankrupt,  or  let,  assign,  or  part  with  the  premises, 
or  any  part  thereof,  without  license  ;  or  if  the  tenants  should  not  keep  the  cove- 
nants (which  were  joint  and  several  covenants),  one  of  which  was  to  keep  the 
interior  of  the  property  in  repair.  The  landlord  covenanted  that  he  would,  at 
the  expiration  of  the  term  (in  case  the  covenants  on  the  tenants'  part  should 
have  been  duly  performed),  grant  to  *'  the  tenants,  their  executors  and  adminis- 
trators," a  fresh  lease,  subject  to  the  same  covenants,  provided  the  tenants  or 
either  of  them,  their  or  either  of  their  executors  or  administrators,  should, 
twenty  days  before  the  end  of  the  term,  give  the  landlord  notice  of  the  desire  to 
take  such  lease.  One  of  the  tenants  became  bankrupt,  shortly  before  which  he 
aasigned  his  interest  in  the  lease  to  the  other  tenant.  The  landlord,  with 
knowledge  of  this,  received  rent  to  the  end  of  the  term.  The  continuing  tenant, 
t^wenty-one  days  before  the  end  of  the  term,  gave  the  landlord  notice  to  grant  the 
renewed  lease  to  him.  At  this  time  the  interior  of  the  property  required  repairs 
to  the  amount  of  at  least  £13.  Malins,  V.C,  decided  that  the  lease  must  be 
granted,  the  repairs  required  being  only  trifling  : 

Meldy^n  appeal,  that  the  tenant  was  not  entitled  to  a  renewed  lease,  for  that, 
1,  the  granting  it  was  subject  to  a  condition  precedent  that  the  covenant  of  the 
lease  should  have  been  kept,  which  condition  had  not  been  performed,  as  there 
was  a  want  of  repair  which,  though  not  serious,  constituted  an  existing  breach 
of  covenant  when  the  new  lease  was  applied  for ;  and,  2,  the  agreement  being 
to  grant  a  lease  to  the  two,  who  must  enter  into  joint  and  several  covenants, 
and  both  being  alive,  the  landlord  could  not  be  called  upon  to  g^rant  a  lease  to 
one  only.     Fineh  v.  Underwood  (Chan.  Div.),  XVI— 762. 

27.  Proviso  for  re-entry.  An  agreement  by  E.  to  grant  a  lease  to  D.  pro- 
Tided  that  "  in  case  of  non-performance  "  of  any  of  the  agreements  on  the  part 
of  the  tenant,  it  should  be  lawful  for  the  landlord  to  re-enter.  SenMe,  that  the 
proviso  did  not  apply  to  the  breach  of  a  negative  agreement.  Bvans  v.  Dania 
(Chan.  Div.),  XXVII— 252. 

28. The  agreement  also  provided  that  the  lease  to  be  granted  should 

contun  certain  specified  covenants,  and  all  such  other  covenants  and  conditions 
as  were  contained  in  the  lease  under  which  E.  held  the  property,  with  such 
additions  as  might  be  necessary  and  proper  in  an  underlease.  The  lease  to  E. 
contained  a  proviso  for  re-entry  by  his  lessor  in  case  the  lessee  should  not 
"  observe,  perform,  and  keep  "  the  covenants  :  Held,  that  the  underlease  to  be 
granted  in  pursuance  of  E.'s  agreement  with  D.  ought  to  contain  a  similar  pro 


286  LANDLORD  AND  TENANT. 

viso,  that  the  agreement  being  ezecatorj  mast  be  read  as  if  it  had  contained 
such  a  proviso,  and  that  sach  a  proviso  woald  extend  to  the  breach  of  a  nega- 
tive covenant.     Id. 

29. The  lease  to  E.  contained  a  covenant  by  the  lessee  not  "  to  affix  or 

permit  any  outward  mark  or  show  of  business  to  be  affixed  "  on  the  demised 
premises.  D.  granted  a  lease  to  B.  of  two  of  the  rooms  comprised  in  the  agree- 
ment, and  the  right  to  use  the  entrance  in  common  with  the  other  occupiers  of 
the  house.  B.  carried  on  the  business  of  a  tailor  under  the  firm  of  H.  B.  &  Co. 
She  put  up  in  the  window  of  ^ne  of  the  rooms  a  wire  blind  which  had  inscribed 
on  the  side  of  it  towards  the  street,  "  H.  B.  &  Co.,  late  S.  B.  &  Co.,"  and  also  a 
white  roller  blind  with  the  inscription  on  it,  "  H.  B.  &  Co."  She  also  placed  on 
the  iron  railings  outside  the  entrance  a  brass  plate  with  the  inscription,  "  H.  B. 
&  Co.,  late  S.  B.  &  Co.,  tailors": 

Heldf  that  both  the  blinds  and  the  brass  plate  constituted  an  f*  outward  mark 
or  show  of  business "  within  the  meaning  of  the  covenant,  and  that  D.  was 
entitled  to  re-enter  under  the  proviso  in  the  agreement.    Id. 

30.  Defence  to  action  for  rent.  Where  the  defendant  in  an  action  in  one  of 
the  Divisions  of  the  High  Court  of  Justice  other  than  the  Chancery  Division 
relies  on  an  equity  to  have  a  deed  set  aside  as  part  of  his  defence,  the  division 
in  which  the  action  is  may  give  effect  to  the  equity  so  far  as  is  incidental  to  the 
purposes  of  the  defence.  Mostyn  v.  West  Mastyn  Goal  and  Iron  Co,  (Com.  PI. 
Div.),  XVI-487. 

31. The  lessor  of  certain  lands  knew  that  as  to  part  of  them  he  had  no 

title  to  grant  the  lease.  The  lessee  did  not  know,  and  had  no  means  of  know- 
ing, that  such  was  the  case,  and  the  lessor  did  not  disclose  the  want  of  title 
to  him  : 

EM,  that  it  was  not  necessary  in  equity,  in  order  that  the  lessee  might  be 
relieved  of  the  lease,  that  there  should  have  been  any  affirmative  fraud,  and 
that  the  concealment  by  the  lessor  of  a  fact  affecting  the  title  to  a  material  part 
of  the  demised  premises  was  a  sufficient  ground  for  treating  the  lease  as  set 
aside.    Id. 

32. A  lease  having  been  grajited  by  deed  in  terms  from  which  the  law 

implies  a  covenant  for  title,  and  the  lessor  proving  to  have  no  title  to  part  of 
the  demised  premises  : 

HM,  that  the  lessee  might  refuse  to  take  possession  of  such  part  of  the 
demised  premises,  and  elect  to  keep  the  remainder,  and  might  in  an  action  for 
rent  due  under  the  leara  claim  damages  for  breach  of  the  implied  covenant  by 
way  of  counter-claim.     Id. 

33.  Bvlction,  '^hsX  is  not.  The  defendant  let  the  basement  of  a  store  to 
the  plaintiff  "  with  full  and  undisturbed  right  and  liberty  to  store  cartridges 
therein,"  and  covenanted  to  keep  the  premises  in  proper  repair  and  condition, 
so  as  to  be  available  for  storing  cartridges,  and  covenanted  for  quiet  enjoyment. 
Other  parts  of  the  store  were  at  that  time  let  to  other  persons  for  storing  gun- 
powder. Soon  afterwards  the  Explosives  Act,  1875,  passed,  making  it  illegal 
to  store  cartridges  and  gunpowder  in  the  same  building.  The  defendant,  upon 
the  act  coming  into  operation,  removed  the  plaintiff's  cartridges  out  of  the 
building.     A  correspondence  ensued,  and  the  defendant  stated  to  the  plaintiff 
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that  the  basement  was  at  the  plaintiffs  disposal,  but  that  if  the  plaintiff  stored 
cartridges  there  the  defendant  mnst,  to  protect  himself  from  liability,  give 
notice  to  the  authorities.  The  plaintiff  thereupon  commenced  his  action  to 
restrain  the  defendant  from  obstructing  the  storing  of  his  cartridges,  and  to 
compel  the  defendant  to  do  everTthing  necessary  to 'enable  the  plaintiff  to  store 
them  there,  and  for  dimiages  : 

Held,  by  Fry,  J.,  that  the  plaintiff  was  entitled  to  damages  for  the  loss  of  the 
nse  of  the  demised  premises,  on  the  ground  that  the  defendant's  acts  amounted 
to  eviction  ;  but  held,  by  the  Court  of  Appeal,  that  judgment  must  be  entered 
for  the  defendant,  for  that,  1,  there  had  been  no  eviction,  the  removal  of  the 
plaintiff's  cartridges  being  only  a  trespass  ;  and,  2,  there  had  been  no  breach  of 
covenant  by  the  defendant,  for  that  the  covenant  to  keep  the  premises  in  proper 
condition  for  storing  cartridges  only  referred  to  their  physical  condition ;  and 
that  the  grant  of  liberty  to  store  cartridges  there  did  not  import  a  warranty  of 
the  legality  of  so  storing  them,  nor  did  anything  in  the  lease  bind  the  defend- 
ant to  procure  licenses  to  make  the  storage  legal.  Neuby  v.  Sharpe  (Chan. 
Wt.),  XXV— W.     See  notes.  Id.,  111. 

34. SeniMe,  an  amendment  converting  a  claim  on  the  footing  of  a  sub- 
sisting lease  into  a  daim  on  the  footing  of  eviction  ought  not  to  be  allowed.    Id. 

36.  Foifeitiire.  A  lease  of  Crown  lands  for  eight  years  having  been  granted 
by  the  respondent  under  81  Vict.  No.  46,  subject  to  the  terms  and  conditions 
oontidned  in  the  Agricultural  Reserves  Act  of  1868  and  the  Leasing  Act  of  1866, 
the  lessee  failed  to  perform  his  covenant  to  cultivate  one-sixth  of  the  said  lands 
-within  a  year  from  the  allotment  thereof.  Rent,  however,  for  the  whole  term 
of  years  was  subsequently  received  by  the  government,  the  latest  being  in  1878, 
-with  full  knowledge  of  the  above  breach  of  covenant,  but  after  notification  in 
the  Gazettes  of  1869,  1870,  and  1871,  that  the  same  would  be  received  condition- 
ally and  without  prejudice  to  the  rights  of  the  government : 

ffeld,  in  ejectment  brought  by  the  respondent,  that  whether  or  not  a  valid 
gnnt  could  be  made  to  a  selector  failing  to  perform  the  condition  under  sect.  8 
of  the  Agricultural  Reserves  Act,  the  same  section  read  into  the  above  lease 
does  not  render  it  void,  but  voidable  at  the  option  of  the  lessor,  on  breach  of 
condition  by  the  lessee.  Davenport  ▼.  ITie  Qu^en  (App.  Cas.),  XXIV— 65.  See 
notes.  Id.,  81. 

36. SM,  further,  that  assuming  a  forfeiture  had  accrued,  it  was  waived 

by  the  receipt  of  rent,  notwithstanding  the  notifications.     Id. 

37. Where  money  is  paid  and  received  as  rent  under  a  lease,  a  mere 

protest  that  it  is  accepted  conditionally  and  without  prejudice  to  the  right  to 
insist  ui>on  a  prior  forfeiture  cannot  countervail  the  fact  of  such  receipt.     Id. 

38.  Forfeiture,  relief  against  Where  a  notice  to  repahr  has  been  given, 
and  the  lessee  makes  an  offer  to  sell  his  interest  in  the  premises,  and  a  negotia- 
tion takes  place  on  that  offer,  the  effect  of  that  offer  and  the  negotiation  is  to 
sospend  the  notice  till  the  negotiation  has  been  terminated,  from  which  event 
alone  the  date  of  the  notice  can  properly  be  calculated.  Equity  will  relieve 
against  an  ejectment  founded  on  the  original  notice.  Huglies  v.  Metropolitan 
By.  Co.  (App.  Cas.),  XX— 15.     See  notes.  Id.,  29  ;  affirming  S.  C,  XVI— 466. 

39. A  notice  to  repair,  within  six  months,  houses  held  on  lease  by  the 

Metropolitan  Railway  Company,  was  given  on  the  22d  of  October,  1874,  to 
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expire  on  the  33d  of  April,  1875.  It  was  answered  by  a  letter  of  the  28th  of 
November,  suggfesting  that  the  lessors  might  like  to  pnrchase  the  premises. 
The  lessors'  solicitors,  by  letter  of  the  1st  of  December,  asked  the  price 
demanded,  and  were  told,  by  letter  on  the  80th  of  December,  that  it  was  £3,000. 
The  lessors'  solicitors  on  the  81st  of  December,  1874,  wrote  to  say  that,  consid- 
ering the  condition  of  the  premises,  "  the  price  is  out  of  all  reason.  We  mast 
therefore  request  you  to  reconsider  the  question  of  price,  having  regard  to  the 
previous  observations,  and  to  the  fact  that  the  company  have  already  been 
served  with  notice  to  put  the  premises  in  repair,  and  we  shall  be  glad  to  receive 
in  due  course  a  modified  proposal  from  you."  No  farther  communication  on 
this  subject  took  place  till  the  19th  of  April,  1875,  when  the  agent  for  the  com- 
pany wrote  to  say  that  as  "  the  negotiations  had  not  resulted  in  a  sale "  the 
company  would  take  in  hand  the  repairs.  On  the  20th  of  April  the  solicitors 
for  the  appellant  wrote,  declaring  that  "the  negotiations"  had  been  broken  off 
in  December  last,  and  that  there  had  been  ample  time  since  then  to  complete 
the  repairs.  On  the  22d  of  April  the  notice  expired,  and  on  the  28th  the  eject- 
ment was  served.  After  verdict  for  the  plaintiff  and  judgment  in  the  court 
below : 

Held,  that  the  company  was  entitled  in  equity  to  be  relieved  against  the  for- 
feiture, for  that  the  letters  at  the  end  of  November  and  at  the  beginning  of 
December  had  the  effect  of  suspending  the  notice,  and  that  the  suspension  did 
not  come  to  an  end  till  the  81st  of  December,  till  which  time  the  operation  of 
the  notice  was  waived,  so  that  no  part  of  that  time  could  be  counted  against  the 
tenant  in  a  six  months'  notice  to  repair.     Id. 

40.  Suxrender.  Plaintiffs  let  a  house  to  defendant  for  seven  years  from 
Lady  Day,  1868.  Defendant  entered  and  occupied  till  Michaelmas,  when  he 
left  England  for  America.  He  left  the  keys  with  an  agent  to  dispose  of  the 
house  if  he  could,  if  not,  to  make  the  best  bargain  he  could  with  plaintiffs  for 
the  surrender  of  the  term.  The  agent  was  unable  to  find  a  tenant,  and  gave 
the  keys  in  December,  1868,  to  plaintiffs.  They  employed  a  house  agent  to  let 
the  house,  and  he  put  up  bills  in  the  house  and  advertised  it  to  let,  bat  the 
house  was  not  let  till  Lady  Day,  1872,  when  a  new  tenant  went  in.  In  1870, 
for  a  short  time,  some  workmen  of  plaintiffs  occupied  two  rooms  in  the  house 
for  the  purpose  of  plaintiffs'  saddlery  business.  Plaintiffs  having  saed  defend- 
ant for  rent  from  Michaelmas,  1868,  to  Lady  Day,  1872  : 

ffeld,  that  there  had  been  no  possession  of  the  house  by  pluntiffs  so  incon- 
sistent with  the  continuance  of  defendant's  term  as  to  estop  plaintifb  from 
alleging  the  continuance  of  it,  so  as  to  effect  a  surrender  of  the  term  by 
operation  of  law.  Oastler  v.  Henderson  (Q.  B.  Div.),  XXI — 277.  See  notes. 
Id.,  282. 

41.  Waste.  8&mble,  that  an  injury  to  or  the  destruction  of  demised  premises, 
resulting  from  the  use  of  them  by  the  tenant  in  a  reasonable  and  proper  man- 
ner, having  regard  to  the  class  of  tenement  to  which  ^ey  belong,  is  not  waste. 
8aner  v.  BilUm  (Chan.  Div.).  XXV— 84 

42. In  a  lease  of  a  newly  constructed  grain  warehouse  there  was  a  cove- 
nant by  the  lessor  that  he  would  daring  the  term  "  keep  the  main  walls  and 
main  timbers  of  the  warehouse  in  good  repair  and  condition."  The  lessee 
entered  under  the  lease  and  stored  grain  in  it,  in  (as  the  court  held  upon  the 
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eTidenee)  a  reasonable  and  proper  way.  After  a  short  time  a  beam  which  sap- 
ported  one  of  the  floors  broke,  and  ultimately  the  external  walls  sank  and 
bnlged  outwards,  and  the  lessor  spent  a  large  sam  in  repairing  the  prem- 
ises. In  an  action  by  the  lessor  to  reooyer  from  t&e  lessee  what  he  liad  thus 
expended : 

HM^  that  the  lessee  had  not  been  guilty  of  waste.    Id. 

43. To  enable  a  termor  to  work  mines  it  must  be  shown  that  the  rever- 
sioner had  commenced  the  working  of  the  mines  with  a  view  to  making  a  profit ; 
mnd  there  is  no  difference  in  this  respect  between  a  mine  and  a  quarry.  EliuA  v. 
OriJUh  (Chan.  Div.),  XXV— 446.     See  notes,  Id.,  458. 

44. In  1802  the  owner  of  land  demised  it  to  a  mortgagee  for  500  years  at 

a  peppercorn  rent.  In  1811  the  mortgagor  granted  a  lease  for  twenty-one  years 
to  a  third  party  of  the  mines  and  quarries  under  the  land.  Before  that  date  a 
slate  quarry  had  been  opened  and  worked  by  the  mortgagor  on  the  property; 
mnd  after  that  date,  but  at  what  time  was  uncertain,  a  second  quarry  was  opened 
and  was  worked  till  the  commencement  of  the  suit.  In  1820  the  mortgagee 
foreclosed  the  equity  of  redemption  in  the  term  of  500  years,  and  took  posses- 
sion of  the  property.  In  1878  the  plaintiff,  the  reversioner  on  the  term  of  500 
years,  filed  a  bill  to  restrain  the  termor  from  working  the  slate  quarries  daring 
the  term,  and  for  an  account  of  profits : 

Sield,  that  if  the  quarries  had  been  opened  by  the  termor  without  the  authority 
of  the  reversioner,  the  plaintiff  would  have  been  entitled  to  the  relief  prayed, 
notwithstanding  the  lapse  of  time.    Id. 

45. But  hsldf  that  the  result  of  the  evidence  was  that  both  the  quarries 

had  been  opened  by  the  authority  of  the  reversioner,  and  that  the  termor  was, 
therefore,  entitled  to  continue  to  work  them  for  the  remainder  of  the  term.    Id. 

46. An  intermediate  assignee  of  the  term  who  had   not  worked  the 

qnarries  himself,  but  had  received  royalties  under  sub-leases  granted  before  he 
came  into  possession,  and  had  parted  with  his  interest  before  the  commence- 
ment of  the  suit,  was  held  not  to  be  liable  to  account  either  for  the  profits  made, 
or  for  the  royalties  paid  to  him  during  his  possession  of  the  term.     Id. 

47.  Notice  to  quit.  A  yearly  tenancy  which  by  express  agreement  of  the 
parties  is  determinable  on  six  months'  notice  to  quit  is  not  within  the  Agricul- 
tural Holdings  Act,  1875  (88  &  89  Vict,  c  92),  s.  51,  which  provides  that  *'  Where 
a  half  year's  notice,  expiring  with  the  year  of  tenancy,  is  by  law  necessary  and 
snflleient  for  determination  of  a  tenancy  from  year  to  year,  a  year's  notice  so 
expiring  shall  by  virtue  of  this  act  be  necessary  and  sufficient  for  the  same." 
WHkinean  v.  Oahert  (Com.  PI.  Div,),  XXX— 229. 

48. A  six  months*  notice  to  determine  a  yearly  tenancy  commencing  on 

one  of  the  ordinary  feast-days,  means  a  "  customary  six  months,"  that  is,  from 
one  of  the  usual  quarter-days  to  the  quarter-day  next  but  one  following,  though 
soch  six  months  should  exceed  or  fall  short  of  the  number  of  days  which  con- 
stitute half  a  year.  Consequently,  a  notice  served  on  the  26th  of  Maroh,  to  quit 
on  the  29th  of  September  then  next,  is  not  a  valid  notice.  Morgan  v.  Dtmes 
(Com.  PI.  Div.),  XXX— 161. 

49.  Irfuidlord's  Uahility  for  non-repair.    A  landlord  is  liable  for  an  injury 
to  a  stranger  by  the  defective  repair  of  demised  premises  only  when  he  has  con- 
VoL  II  19 
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tracted  with  tlie  tenant  to  repair,  or  when  lie  has  been  guilty  of  misfeasance,  as, 
for  instance,  in  letting  the  premises  in  a  minons  condition  :  in  all  other  cases  he 
is  exempt  from  responsibility  for  accidents  happening  to  strangers  during  the 
tenancy.  NeiUon  ▼.  Liverpaol  Brewery  Go,  (C.  P.  Div.),  XXI — 308.  See  notes, 
Id.,  310. 

50. The  defendants  let  to  F.  a  house  by  an  agreement  in  writing,  by  which 

F.  agreed  to  do  "  all  necessary  repairs  to  the  said  premises  except  main  walls, 
roof,  and  main  timbers."  There  was  no  agreement  by  the  defendants  to  repair, 
and  the  house  was  in  good  condition  at  the  time  of  letting  it.  Owing  to  the 
defendants'  negligence  in  not  repairing  a  part  of  the  main  walls,  a  chimney-pot 
during  the  tenancy  of  F.  fell  upon  the  plaintiff,  who  was  a  servant  of  F.,  and 
injured  him : 

Heldt  that  the  plaintiff  was  not  entitled  to  recover  compensation  from  the  de- 
fendants for  the  injury  sustained  by  him.     Id. 

51.  Landlord's  remedy  for  tenant's  fEdlure  to  repair.  The  assignee  of  the 
reversion  of  a  lease  may  maintain  ejectment  for  breach  of  a  covenant  to  repair, 
without  giving  the  tenant  notice  of  the  assignment.  8caJiock  v.  Ha/rsion  (Com. 
PI.  Div.),  XVI-454. 

52.  Liability  of  trustee  in  bankruptcy  for  rent.  A  trustee  in  bankruptcy 
who  takes  actual  possession  of  leasehold  property  of  the  bankrupt,  and  doeb  not» 
when  called  upon  by  the  landlord  so  to  do,  disclaim  the  lease  in  the  way  pro- 
vided by  sect.  23  of  the  Bankruptcy  Act,  1869,  is  personally  liable  for  the  rent 
which  accrues  due  after  he  takes  possession. 

Sect.  85  of  the  act  only  gives  the  landlord  a  right  of  proof  for  the  proportionate 
part  of  the  rent  up  to  the  date  of  the  adjudication,  but  does  not  relieve  the  trustee 
from  his  personal  liability.  Ez  parte  Dressier,  Matter  of  Solomon  (Chan. 
Div.),  XXVI— 84.     See  notes.  Id.,  90. 

53.  Disclaimer,  effect  oL  When  a  lessee  sublets  and  afterwards  becomes 
bankrupt,  and  his  trustee,  under  s.  23  of  the  Bankruptcy  Act,  1869,  and  under 
an  order  of  the  Court  of  Bankruptcy,  disclaims  the  lessee's  interest  in  the 
premises,  the  lessor  is  entitled  to  eject  the  sub-tenant.  Smalley  v.  Hardinge 
(Q.  B.  Div.),  XXIX— 666. 

54, Lessee  for  a  term  of  years  by  deed  demised  part  of  the  premises  for 

a  shorter  term,  and  the  sub-lessee  entered  into  possession.  The  lessee  afterwards 
liquidated  by  arrangement  under  the  Bankruptcy  Act,  1869,  and  his  trustee, 
under  an  order  of  the  Court  of  Bankruptcy,  disclaimed  the  lessee's  interest  in 
the  premises.  Notice  of  the  application  to  the  court  for  leave  to  disclaim  was 
given  to  the  sub-lessee  within  a  reasonable  time  before  the  order  was  made. 
The  lessor  having  brought  an  action  to  recover  possession  of  the  part  of  the 
premises  demised  to  the  sub-lessee  as  from  the  date  of  the  appointment  of  the 
trustee  : 

Held,  that  the  lessor  was  entitled  to  recover  possession.     Id. 

55. A  lease  of  a  house  for  twenty-one  years  at  a  rent  of  £180  a  year, 

was  determinable  by  the  lessee  at  the  end  of  the  first  seven  or  fourteen  years  of 
the  term  on  his  giving  six  months'  previous  notice  in  writing  to  the  lessor,  and 
paying  the  rent  and  performing  the  covenants  up  to  the  day  of  the  term  being 
determined.     Near  the  end  of  the  sixth  year  of  the  term  the  le^tsee  filed  a  liqai- 
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dation  petition.  The  trustee  in  the  liquidation  disclaimed  the  lease.  There, 
was  evidence  that  the  house  could  only  be  let  at  a  diminished  rent  : 

Hdd,  that  the  lessor  was  entitled  to  prove  in  the  liquidation  for  the  diminu- 
tion in  the  rent  up  to  the  end  of  the  seventh  year  of  the  term,  and  the  amount 
necessary  to  put  the  house  in  repair.  Matter  ofBkUlce,  and  Matter  ofMeBwan 
(Chan.  Div.),  XXVH— 788. 

66.  X>lgtre88  for  rent.  A  company  entered  into  possession  of  leasehold 
property  nnder  an  arrangement  with  the  tenant,  but  without  any  arrangement 
with  the  landlord.  The  rent  payable  by  the  tenant  being  in  arrear,  the  land- 
lord put  in  a  distress,  and  on  the  same  day  a  petition  for  winding  up  the  com- 
pany was  presented,  on  which  a  winding-up  order  was  shortly  afterwards  made. 
The  liquidator  applied  for  an  order  under  the  Companies  -  Act,  1862,  s.  168,  to 
restrain  the  landlord  from  selling  the  goods.  The  liquidator  agreeing  to  allow 
the  landlord  to  come  in  and  prove  for  the  rent,  Malins,  V.G.,  made  an  order 
allowing  him  to  do  so,  and  restraining  him  from  selling  : 

Held,  on  appeal,  that  the  landlord  was  not  a  creditor  of  the  company;  that 
the  court  had  no  jurisdiction  to  treat  him  as  such ;  that  sect.  168  does  not  apply 
where  the  person  distraining  is  not  a  creditor  of  the  company;  and  that  the 
legal  right  of  the  landlord  could  not  be  interfered  with.  McUter  of  Regent 
United  S&ndce  Stores  (Chan.  Div.),  XXV-— 525. 

67.  Right  to  fixtures.  After  the  trustee  in  a  bankruptcy  has  executed  a 
disclaimer  of  a  lease  vested  in  the  banlLrupt,  he  is  not  entitled,  even  though  he 
be  in  possession  of  the  leasehold  premises,  to  remove  the  tenant's  fixtures. 

The  effect  of  the  disclaimer  is  to  give  the  landlord  an  absolute  title  to  the  fix- 
tures as  from  the  date  of  the  order  of  adjudication.  Matter  of  Stephens,  and 
Matter  of  Lowes  (Chan.  Div.),  XXIII— 458.    See  notes.  Id.,  462. 

See  Frauds,  Statute  of,  8,  4. 

LARCENY  —  See  Criminal  Law,  41-44. 

LATERAL  SUPPORT  —  See  Basemekt,  12-17. 

LAW  OF  NATIONS— /Sm  Jurisdiction,  20-81 ;  Ships,  etc.,  5a-55. 

LEASE ^ See  Landlord,  etc.,  1,  etc. 

LEGACY. 

1.  Validity.  Oharitable.  A  bequest  to  the  corporation  of  T.  of  a  sum  of 
£3,000  consols,  of  which  £1,000  was  to  be  expended  "  in  the  erection  of  a  dis- 
pensary, which  is  so  urgently  needed  there,"  and  the  remaining  £2,000  to  be 
invested  as  "  an  endowment  fund  for  the  said  dispensary  ": 

EM,  void  under  9  Geo.  2,  c.  86,  although  the  corporation  held  land  in  mort- 
midn  at  T.  which  was  available  for  the  purposes  of  the  bequest.  Cox  v.  Davie 
(Chan.  Div.),  XXHI— 621. 

2. To  take  such  a  bequest  out  of  the  Statute  of  Mortmain,  the  gift  must 

be  to  build  upon  land  which  is  indicated,  or  else  it  must  be  directed  not  to  be 
laid  upon  any  other  land  than  that  which  is  already  in  mortmain.     Id.     ^ 

3. A  testator  gave  a  fund  to  trustees  upon  trust  to  apply  the  income  in 

keeping  in  repair  certain  tombs,  and  directed  them  to  accumulate  the  surplus 
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income  from  time  to  time  tUl  it  amounted  to  £35  and  npwards,  and  when  that 
took  place  to  pay  over  in  eqnal  shares  to  the  incambents  of  two  parishes  for  the 
benefit  of  poor  persons,  such  sam  as  would  redace  the  accumulations  to  £20  : 

Held  that  the  invalidity  of  the  trust  for  the  repair  of  the  tombs  did  not  ren- 
der the  whole  gift  void,  but  that,  the  first  object  having  failed,  the  will  must 
be  read  as  if  nothing  was  applicable  to  the  repair  of  the  tombs,  and  that  the 
whole  fund  went  to  the  incumbents.  Matter  of  WilUama  {Chsai,  Div.),  XXII 
—437. 

4.  Indefinite.  Testator,  who  died  in  October,  1875,  after  giving  numerous 
charitable  and  pecuniary  legacies,  directed  that  his  executors  should  apply 
to  any  charitable  or  benevolent  purpose  they  might  agree  upon,  and  at  any 
time,  the  residue  of  his  personal  property  which  by  law  might  be  applied  to 
charitable  purposes.  The  executors,  in  January,  1876,  in  writing,  agreed  that 
the  residue  should  be  paid  to  a  charitable  institution  to  which  the  testator  had 
given  a  legacy : 

Held,  that  the  direction  to  the  executors  whs  indefinite  and  inoperative ;  that 
the  ^ft  failed ;  and  that  the  next  of  kin  were  entitled.  Leavers  v.  Clayton. 
Matter  ofJarman's  Estate  (Chan.  Div.),  XXV— 496. 

6.  Beneficiaries.  A  testator  left  a  legacy  to  the  children  of  his  daughter  hj 
any  husband  other  than  Mr.  Thomas  Fisher,  of  Bridge  Street,  Bath. 

There  was  a  Mr.  Thomas  Fisher,  of  Bridge  Street,  Bath,  who  was  a  mar- 
ried man. 

There  was  also  a  Henry  Tom  Fisher,  son  of  the  above,  who  sometimes  lived 
with  his  father  : 

Held,  that  although  Mr.  Thomas  Fisher  answered  the  description,  and  his 
son's  name  was  not  Thomas  but  Tom,  parol  evidence  of  the  above  circum- 
stances might  be  admitted  to  show  which  was  intended.  Matter  of  Wol9erton*3 
Estate  (Chan.  Div.),  XXin-^609.    See  notes.  Id.,  511. 

6.  Obildren.  Bequest  of  'Hhe  sum  of  £100  to  each  of  the  children  of  my 
niece  M.  who  shall  live  to  attain  the  age  of  twenty-one  years." 

The  niece  survived  the  testatrix,  and  was  still  living,  but  had  not  yet  had 
any  children : 

.Stf^eJ, -^applying  the  rule  that,  under  a  gift  of  a  certain  sum  to  each  of  a 
class  of  objects  at  a  future  period,  objects  bom  after  the  testator's  death  cannot 
be  admitted,  —  that  no  child  the  niece  might  have  could  take  under  the  bequest. 
Bogers  v.  Mutch  (Chan.  Div.),  XXVI— 478. 

7. A  testator  directed  his  trustees  to  pay  his  son  £3,000  and  to  invest 

£28,000  upon  trust  as  to  £10,000  for  his  widow  during  widowhood,  and  as  to 
six  sums  of  £8,000  upon  trust  for  his  daughters  and  their  children.  The 
£10,000  was  to  fall  into  the  residue  at  the  death  or  marriage  of  his  widow. 
And  the  testator  directed  his  trustees  to  divide  the  residue  into  as  many  equal 
shares  as  he  should  have  children  living  at  the  time  of  the  death  or  second 
marriage  of  his  wife,  or  then  dead  leaving  issue,  and  upon  trust  as  to  one  of 
such  shares  to  invest  £1,000  for  his  son  and  his  son's  widow  and  children,  and 
he  gave  directions  as  to  the  settlement  of  the  share  given  to  one  of  his  daugh- 
ters ;  and  the  will  provided  that  any  money  advanced  to  his  children  and  not 
repaid  at  his  death  should  be  set  off  against  their  share  of  the  residue.    The 
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testator's  son  was  indebted  to  him  for  advances  in  a  sum  nearly  equal  to  his 
share  of  the  residue  : 

JSM,  that  the  legacy  of  £3,000  to  the  son  was  not  to  be  set  off  against  his 
debt,  but  was  to  be  paid  immediately.  Smith  v.  Orabtree  (Chan.  Div.),  XXIII 
—190. 

8.  Held,  also,  that  the  words  in  the  will  directing  the  reudne  to  be 

divided  between  the  children  living  "at  the  death  or  second  marriage  of  his 
wife  '*  must  be  struck  out  as  being  manifestly  inconsistent  with  the  form  of  the 
will  and  the  intention  of  the  testator ;  and  that  all  the  children  living  at  the 
death  of  the  testator  took  vested  interests  in  the  residue.     Id. 

9. In  the  case  of  a  testamentary  gift  to  children  describing  them  as  con- 
sisting of  a  specified  number  which  is  less  than  the  number  in  existence  at  the 
date  of  the  will,  the  court  rejects  the  specified  number  on  the  presumption  of 
mistake,  and  all  the  children  in  existence  at  the  date  of  the  will  are  held 
entitled,  unless  it  can  be  inferred  who  are  the  particular  children  intended,  in 
which  case  the  court  holds  those  children  entitled  to  the  exclusion  of  the  others. 

Testatrix,  by  will  made  In  1878,  bequeathed  "to  each  of  the  three  children 
of  Mrs.  W.,  w^dow  of  W.  W.,  one  hundred  pounds."  W.  W.,  brother  of  the 
testatrix,  died  in  1857,  leaving  a  widow  and  three  children,  of  whom  one  died  In 
1870,  and  two  survived.  Mrs.  W.  married  again  in  1868,  and  had  six  children 
by  that  marriage  living  at  the  date  of  the  will.  The  evidence  showed  that  the 
testatrix  knew  of  the  second  marriage,  and  that  there  were  children  of  that 
marriage,  but  that  she  did  not  know  their  number ;  also  that  she  had  not  seen 
Mrs.  W.  for  six  years  before  the  date  of  her  will : 

Held,  that  the  two  children  by  W.  W.  were  alone  entitled,  and  not  the  chil- 
dren of  the  second  marriage.    Netoman  v.  IHereey  (Chan.  Div.),  XIX— 651. 

1(X  Illegitimate  children.    A  legatee  in  a  will  was  described  as  "  J.  E.,  the* 
son  of  S.  E.,  by  M.  J.,  or  M.,  or  E.,  his  wife."    There  being  no  doubt  as  to  the 
identity  of  the  person  intended,  the  question  whether  he  was  the  son  bom  in 
lawful  wedlock  or  not,  was  utterly  immaterial,  tor  he  was  the  person  designated 
as  the  legatee.     Thofnp9(m  v.  Eastwood  (App.  Cas.),  XIX — 43. 

11. Testator  bequeathed  residuary  personal  estate,  after  the  death  of 

his  wife,  to  "all  and  every  my  daughters,  in  equal  shares,  who  shall  attain  the 
age  of  twenty-one  years,  or  marry." 

At  his  death  he  had  no  legitimate  child  : 

Hdd,  that  evidence  as  to  the  surrounding  circumstances  was  admissible. 
Laker  v.  Hordem  (Chan.  Div.)^  XVI— 672. 

12.  It  was  found  that  at  the  date  of  the  will,  which  was  made  some  two 

years  before  the  testator's  death,  he  had  been  married  about  two  years.  Prior 
to  the  marriage  his  wife  had  had  three  children,  daughters,  who  were  now 
living.  All  were  minors  at  the  testator's  death ;  and  they  had  always  been 
acknowledged  by  the  testator,  and  treated  by  him,  as  his  children  : 

Beltt,  that  the  three  daughters  were  entitled  under  the  above  bequest.     Id. 

13. A  bequest  in  favor  of  a  woman's  iUegitimate  child  en  ventre  sa  mere 

at  the  date  of  the  will  though  not  bom  until  after  the  testator's  death,  is  not 
contrary  to  public  policy.     Crook  v.  HiU  (Chan.  Div.),  XVIII — 815. 

14.  A   testator,   whose   daughter  M.   had  with   his   knowledge   gone 

through  the  ceremony  of  marriage  with  J.  C,  her  deceased  sister's  husband, 
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and  had  had  two  children  by  him,  made  his  will  at  a  time  when  he  knew  she 
was  again  enciente.  He  thereby  gave  leaseholds  to  trustees  on  trust  for  "  my 
daughter  M.,  the  wife  of  J.  C,"  for  her  life,  with  remainder  to  "the  child  or 
children  of  my  said  daughter  M.  C."  as  she  should  appoint,  and  in  default,  for 
her  child  or  children  equally,  and  if  none,  then  over.  The  testator  died  three 
months  before  the  third  child  was  bom.  M.  appointed  to  the  two  children  bom 
at  the  date  of  the  will,  the  child  of  which  she  was  then  enoiejite,  and  a  fourth 
child  begotten  and  bom  after  the  testator's  death. 

The  House  of  Lords  having  decided  that  the  two  children  bom  at  the  date  of 
the  will  were  sufficiently  designated,  and  that  they  took  under  the  gift  in  the 
will, —  Sdd,  that  the  child  en  ventre  ea  mire  at  the  date  of  the  will  also  took 
under  the  g^ft,  but  that  the  child  begotten  and  bom  after  the  testator's  death 
could  not  take.     Id. 

15. A  testatrix  gave  a  sum  of  stock  to  trustees  to  pay  the  dividends  to 

her  brother  Charles  and  his  wife  Elizabeth  for  their  lives,  and  after  the  decease 
of  the  survivor,  the  capital  to  be  divided  between  all  the  children  of  her 
brother.  The  brother  had  three  children  by  his  first  wife,  two  children  by  his 
second  wife  Elizabeth  before  marriage,  and  one  child  after  marriage,  which 
were  facts  well  known  to  the  testatrix,  who  promised,  as  the  claim  alleged,  that 
if  he  married  his  wife  Elizabeth  she  would  provide  for  all  his  children  by  her 
and  she  in  fact  treated  all  the  children  equally  as  her  nephews  and  nieces,  and 
it  was  further  alleged  that  the  testatrix  gave  instructions  that  her  will  should 
be  so  drawn  as  to  provide  equally  for  both  classes  of  children,  and  that  she 
believed  such  to  be  the  effect  of  the  words  of  the  will : 

Held,  upon  demurrer,  that  the  illegitimate  children  must  be  excluded  from 
the  bequest ;  and  that  the  words  of  the  will  being  distinct,  no  extrinsic  evidence 
could  be  received  to  show  what  the  intention  of  the  testatrix  was.  ElUs  v. 
ffauetaun  (Chan.  Div.),  XXVI— 655.    See  notes,  Id.,  664. 

16.  OhUdren  or  their  issue.  Testator,  after  giving  his  residuary  personal 
estate  to  all  and  eveiy  the  children  of  his  uncle  F.  or  their  issue  in  equal  shares, 
gave  his  real  estate  to  A.  for  life,  and  after  her  death  upon  trust  for  sale,  and 
to  hold  the  proceeds  upon  trust  for  "  all  and  every  the  children  of  F.  or  their 
issue  in  equal  shares  per  capita."  Four  of  the  six  children  of  F.  were  dead  at 
the  date  of  the  will,  and  two  survived  the  tenant  for  life  : 

Held,  that  the  issue  of  the  four  deceased  children  of  F.  alive  at  the  death 
of  the  testator  or  born  during  ^.'s  lifetime  took  as  by  substitution  the  shares 
of  their  deceased  ancestors  in  the  proceeds  of  the  realty,  the  issue  of  each  of 
the  four  taking,  inter  se,  in  equal  shares.  Matter  of  SSble^e  Trusts  (Chan. 
Div.),  XXII— 246.     See  note,  Id.,  249. 

17.  Children  as  individuals.  A  testatrix  bequeathed  the  residue  of  her 
property  to  be  equally  divided  between  the  five  daughters  of  Samuel  and  Mary 
L.  for  their  own  use  : 

Held,  that  this  was  a  bequest  to  the  five  daughters  as  persona  designate  and 
not  as  a  class.    Matter  of  Smith's  Trusts  (Chan.  Div.),  XXV— 820. 

18.  Class  in  remainder.  A  testator  bequeathed  a  fund  to  trustees  upon 
trust,  after  the  determination  of  a  life  interest,  to  pay  and  transfer  the  trust 
property  equally  among  the  female  children  of  his  sister  on  their  attnining 
twenty-one  or  marrying  with  the  consent  of  their  parents.     At  the  death  of  the 
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tenant  for  life  the  testator's  sister  was  a  widow  and  had  two  daughters,  the 
elder  of  whom  afterwards  married  while  under  age,  with  the  consent  of  her 
mother : 

JBeld,  that  the  class  to  take  most  be  ascertained  when  the  first  member  became 
absolntely  entitled  to  a  share  ;  also, 

19. JBeidt  that  the  consent  mentioned  in  the  will  must  be  taken  to  be 

that  of  the  parents  or  parent  if  any,  and  that  the  daughter  who  had  married 
with  the  consent  of  her  surviving  parent  took  a  vested  interest  in  the  fund. 
Dawwn  v.  OUver-Massey  (Chan.  Div.),  XVII— 721. 

20. A  testator  devised  to  his  daughter  N.  an  estate  for  life,  and  after  her 

decease  to  her  child  or  children  who,  either  before  or  after  her  death,  should 
attain  the  age  of  twenty-one,  or  die  under  that  age  leaving  issue  at  his,  her,  or 
their  death,  in  fee  simple  as  tenants  in  common  ;  and  in  case  there  should  be 
no  child  of  N.  who  should  attain  twenty-one  or  die  under  that  age  leaving  issue, 
he  gave  the  estates  to  the  child  or  children  of  his  daughter  G.  who,  either  before 
or  after  her  death,  should  attain  twenty-one,  or  die  under  that  age  leaving 
issue  living  at  his,  her,  or  their  death,  in  fee  as  tenants  in  common.  N.  had 
no  child.  At  the  death  of  N.  two  children  of  G.  had  attained  the  age  of  twenty- 
one.    Other  children  attained  twenty-one  subsequently  : 

Held,  that  the  two  children  were  entitled  to  the  estate.  BrackerUmry  v. 
GiblHms  (Chan.  Dlv.),  XVI— 826. 

21. A  testator  gave  one-fourth  of  a  fund  to  one  of  his  four  daughters  by 

name  for  life,  and  after  her  death  to  her  children  then  living,  but  if  she  left  no 
child,  then  he  directed  that  the  interest  should  be  paid  to  his  other  daughters 
then  living  and  the  survivors  and  survivor  of  them,  and  after  the  decease  of  the 
last  survivor  he  directed  the  same  fourth  share  to  be  divided  among  her  chil- . 
dren,  "  or  if  there  be  no  such  children,  that  the  same  be  paid  to  such  person  or 
peraoDB  as  will  then  be  entitled  to  receive  the  same  as  my  next  of  kin  under 
the  Statutes  for  the  Distribution  of  Intestates'  Estates."  He  declared  similar 
trusts  of  the  other  fourth  shares  respectively  in  favor  of  his  other  three  daugh- 
ters respectively  and  their  respective  children,  with  the  same  ultimate  limita- 
tions.  One  daughter  died  after  the  testator,  leaving  children  ;  the  other  three 
afterwards  died  without  issue  : 

Held,  ^39  Bacon,  V.C,  that  the  class  of  next  of  kin  was  to  be  ascertained  at 
the  death  of  the  last  surviving  daughter  ;  but  held,  on  appeal,  that  the  class 
was  to  be  ascertained  at  the  death  of  the  testator ;  and  that  the  shares  of  the 
daughters  who  died  without  issue  were  divisible  in  fourths  among  the  persons 
representing  the  four  daughters.     Mortimer  v.  SlcUer  (Chan.  Div.),  XXIII — 611. 

22. A  testator  made  a  general  gift  by  will  of  his  real  and  personal 

estate  to  trustees  upon  trusts  for  sale  and  conversion,  and  to  hold  the  proceeds 
in  trust  for  all  his  children  who  being  sons  should  attain  twenty-one,  or  being 
daughters  should  attain  that  age  or  marry,  the  share  of  each  of  his  sons  to  be 
for  his  own  absolute  use  and  benefit.  And  he  directed  that  the  share  of  each 
of  his  daughters  should  be  held  upon  trusts  in  effect  for  life  for  herself  for  her 
separate  use,  and  after  her  death  for  her  children.  The  will  contained  provi- 
sions for  substituting  the  issue  of  sons  dying  in  the  lifetime  of  the  testator  for 
the  sons,  but  no  similar  provision  for  the  case  of  daughters 
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A  dangbhtr  luivlag  died  in  teeUtor's  lifetime  leaving  ehildron  who  bot- 
vived  him  : 

Held,  that  the  gift  of  the  dnaghter'a  share  did  not  fail,  and  that  her  chlldran 
vrere  entlUed.     Unmeortk  v.  Speakman  (Chan.  Div.).  XX— 766. 

33. A  testator  gave  hia  Teaidaar;  estate  to  hie  wife  for  life,  and  after 

her  decease  to  sach  of  tlie  children  of  his  two  late  sisters  as  should  survive  his 
said  wife  and  should  attain  twenty -one  or  mairj,  in  equal  shares  ;  but  in  case 
anj  of  gnch  children  shonld  be  dead  at  his  (the  testator's)  decease,  leaving  law- 
ful issue,  then  he  directed  that  such  issue  should  take  the  share  oC  their 
deceased  parent : 

SM,  that  the  gift  to  the  issue  of  deceased  children  was  a  substitutionary  gift, 
and  that  the  issue  oC  a  child  who  was  dead  at  the  date  of  the  will  could  take 
nothing.     Weitv.  OiT(Chan,  Div.),  XXV— 119. 

24.  SorvivlDg  ohlldr*!!.  A  testator  gave  his  reaidnarj  estate  to  trusteee  in 
trost  for  all  his  children  equallj  and  directed  that  the  shores  of  his  sons  should 
be  paid  to  them  at  the  age  of  twenty-five,  and  thai  the  shares  of  daughteis 
should  be  settled  in  trust  for  them  for  life  for  their  separate  use,  and  after  their 
death  in  trust  for  the  issue  of  such  as  should  leave  issue  ;  and  in  case  of  the 
death  of  any  of  his  sons  before  attuning  twenty-five,  or  of  any  of  his  daughters 
without  issue,  or  having  issue,  all  such  issue  should  die,  being  sons  before 
twenty-flve  or  daughters  before  twenty-one  or  marriage,  the  share  or  shares  of 
him  or  them  so  dying  should  go  in  equal  shares  to  the  testator's  "  surviving 
children  "  In  the  same  manner  as  the  original  shares. 

The  testator  left  three  sons,  all  of  whom  attained  twenty.flve,  and  three 
daughters,  all  of  whom  married. 

On  the  death  without  issue  of  one  of  the  daughters  whose  share  was  to  be 
distributed,  one  brother  was  sUlI  alive,  and  two  brothers  and  two  sisters  were 
dead,  and  both  of  these  sisters  had  left  issue  still  living  : 

Held,  by  Jeesel,  M.B.,  that  surviving  children  meant  those  who  were  surviv- 
ing dther  peiEonally,  or,  in  the  case  of  the  daughters  whose  shares  were  settled, 
by  their  stocks  ;  and  that  the  surviving  brother  and  the  issue  of  the  two 
deceased  dsters  were  enUtled  to  the  fund  :  bat  held,  by  the  Court  of  Appeal 
(reversing  the  decision  of  the  Master  of  the  Bolls),  that  "  surviving "  meant 
"  other,"  and  that  the  fund  was  divirible  in  fifths  among  all  the  brothere  and 
Asters  of  the  deceased  daughter.     Lueena  v.- Liutena  (Chao.  Div.),  XXIII— -5S1. 

36. Testatrli,  who  died  In  November,  1874,  by  her  will  in  Januar?, 

1S74,  bequeathed  to  each  of  the  three  children  of  her  niece  £1,000 ;  and  if  any 
of  the  s^d  three  children  should  die  before  attaining  the  age  of  twenty-one 
years,  the  legacy  was  to  be  divided  between  the  survivora  of  the  said  three 
ren.  There  was  a  eodidl  in  June.  1874,  oonflrming,  as  regarded  this 
est,  the  will.  At  the  date  of  the  will  the  niece  had  three  children  living, 
roungest  tielng  three  years  old,  and  a  fourth  child  en  ventre  ta  mire  at  the 
,  and  bom  in  July,  1874,  claimed  a  legacy  of  £1,000  : 

id,  that  the  three  children  born  at  the  date  of  the  will  only  were  entitled 
jacles.     Jone»  v.  Emery  (Chan.  Div,),  XVIII~516. 

.  Where  there  is  a  testamentary  gift  to  such  of  a  class  as  might  be 

g  at  the  death  of  a  tenant  for  life,  and  the  issue  of  such  of  them  as  might 
leu  dead  "leaving  issue,"  the  issue  of  such  ineuhera  of  the  class  as  die 
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leftving  any  iasoe  will  take  whether  thej  sorviTe  their  parent  or  not  Matter 
of  Smith's  Trusts  {ChtJL  Div.),  XXIII-.798. 

27. A  testator  devised  five  freehold  hooses  to  "  all  and  every  the  chil- 
dren of  my  late  brother  J.  C.  who  shall  be  living  at  my  decease  or  who  shall 
have  died  in  my  lifetime  leaving  issue  living  at  my  death  in  equal  shares."  By 
a  GodicU,  after  reciting  that  some  of  the  children  of  his  late  brother  J.  C.  had 
lately  died  without  issue,  the  testator  revoked  his  previous  devise,  and  devised 
one  of  the  houses  to  A.,  and  the  remaining  four  in  the  same  terms  as  the  origi- 
nal devise. 

Four  children  of  J.  C.-were  living  at  the  testator's  death,  and  one  other  child 
died  in  the  testator's  lifetime  leaving  children  living  at  the  testator's  death  : 

Mdd,  that  the  four  children  who  survived  the  testator  took  the  whole  prop- 
erty.   Matter  of  Coleman  and  Jarrom  (Chan.  Div.),  XIX — 747. 

28. Where  there  is  a  gift  by  a  testator  to  a  class,  the  rule  is  that  those 

members  of  the  class  who  are  at  his  death  capable  of  taking,  take  the  whole,  the 
gift  being  construed  as  showing  an  intention  on  the  part  of  the  testator  that  the 
dass  shall  take  so  far  as  the  law  allows.    Id. 

29.  Family.  A  testator  directed  the  interest  arising  from  all  his  real  and 
personal  property  to  be  paid  to  his  wife  during  her  life,  and  after  her  decease 
to  be  equally  divided  amongst  all  his  family  that  should  be  then  living  when 
they  should  attain  the  age  of  twenty-one  years.  At  the  date  of  his  will  he  had 
seven  children  living,  some  over  and  others  under  twenty-one»  and  some  mar- 
ried, with  children : 

Held,  that  under  the  word  **  family  "  children  alone  C9uld  take.  Pigff  v. 
Clark  (C!han.  Div.),  XVIU— 754. 

30.  Heirs  or  next  of  kin.  Bequest  of  personalty  to  the  heirs  or  next  of  kin 
of  A.,  deceased : 

Held  to  be  a  gift  to  one  class,  namely,  the  next  of  kin  of  A.,  according  to  the 
statute.    Matter  of  Thompson  (Chan.  Div.),  XXVI^884. 

31. Bequest  of  personal  estate  to  "  the  children  of  A.  during  their  lives, 

and  on  the  decease  of  either  of  them,  his  or  her  share  of  the  principal  to  go  to 
his  or  her  lawful  heir  or  heirs  ": 

Held,  that  "lawful  heir  or  heirs  "  must  be  read  literally,  and  not  as  meaning 
"next  of  kin,"  "executors  or  administrators,"  or  "children."  Smith  v. 
Butcher  (Chan.  Div.),  XXVI-^8. 

32. A  testator  made  devises  of  gavelkind  lands  for  lives  and  in  tail,  with 

remainder  to  his  right  heirs : 

Held,  that  on  failure  of  the  particular  estates  the  lands  passed  to  the  heir  at 
common  law,  and  not  to  the  gavelkind  heirs.  Oarland  v.  Beverley  (Chan. 
Div.).  XXVI— 56. 

33.  Issue.  A  testatrix,  by  her  will,  in  exercise  of  a  general  power,  appointed 
real  and  personal  estate  to  trustees  in  trust  for  her  sister  H.  for  life,  and  after 
her  death  for  all  and  every  her  children  and  child  who  should  be  living  at  her 
death,  if  more  than  one  as  tenants  in  common  ;  and  provided  "  that  if  any  child 
of  H.  should  die  in  the  lifetime  of  H.,  leaving  issue  who  should  be  living  at  the 
death  of  H. ,  such  issue  should  take  the  share  which  his,  her,  or  their  parent 
would  have  taken  if  living  at  the  death  of  H. ;  and  if  there  should  be  no  child 
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or  cbildren,  or  issue  of  a  child  or  children  of  H.  so  living  at  her  death/'  then 
the  testatrix  gave  over  the  fund  to  other  persons.  H.  had  one  child  who  was 
dead  at  the  date  of  the  will  leaving  issue  who  were  living  at  her  death,  and 
other  children  who  survived  her  : 

£Md,  that  the  gift  to  issue  was  original  and  not  substitutional,  and  that  the 
issue  of  the  child  who  was  dead  at  the  date  of  the  will  were  entitled  to  take 
under  it.    Harris  v.  Harris  (Chan.  Div.),  XXVII— 864. 

34. A  testator  by  his  will  gave  a  fund  to  trustees  "  in  trust  for  the  law- 
ful issue  of  F.  H.  surviving  him  equally  to  be  divided  between  them  if  more 
than  one  .  .  .  and  if  but  one  then  for  such  only  child,"  with  a  gift  over  ''in 
default  of  issue  of  F.  H.  becoming  entitled." 

The  issue  of  F.  H.  who  survived  him  were  a  son,  a  daughter,  four  children 
of  the  son,  and  six  children  of  a  deceased  daughter  : 

Held,  that  by  the  use  of  the  word  "child"  the  testator  had  himself  inter- 
preted the  word  " issue,"  and  that  the  word  "  issue"  must  be  restricted  to  chil- 
dren, and  the  fund  go  in  moieties  between  the  surviving  son  and  daughter. 
Matter  ofHopkin^  Trusts  (Chan.  Div.),  XXV— 833. 

35.  Szecntor.  Bequest  of  £100,  after  the  death  of  tenant  for  life,  to  P., 
who  was  named  as  one  of  the  trustees  and  executors,  but  renounced  and  dis- 
claimed : 

Held,  that  the  presumption  that  it  was  given  to  him  in  his  character  of  execu- 
tor was  rebutted  by  the  fact  of  its  being  payable  after  the  death  of  the  tenant 
for  life,  and  that  he  was  entitled  to  the  legacy.  MaUer  of  Beeoefs  Trust  (Chan. 
Div.),  XXI— 733. 

36.  A  testatrix  gave  £100  to  the  "  executors  or  executrix"  of  C.     C.  left 

an  executor  and  two  executrices,  who  all  predeceased  the  testatrix  : 

Held,  a  gift  to  C.'s  legal  personal  representatives  as  part  of  his  estate.  2V0- 
thetoy  V.  HdgoT  (Chan.  Div.),  XIX— 662. 

37.  Society.  Although  a  benevolent  society  to  which  a  legacy  is  given  by 
will  changes  it  name  after  the  making  of  such  will,  it  is  entitled  to  take  such 
legacy  under  its  new  name.     Hvhba/rd  v.  Alexander  (Chan.  Div.),  XVIII — ^786. 

38.  What  passes  by.  A  testator  bequeathed  "  all  debts  which  shall  be  due 
to  me  by  B.  at  the  time  of  my  decease  unto  B. ,  his  executors,  administrators,  and 
assigns,  for  his  and  their  own  use  and  benefit."  And  the  testator  directed  his 
trustees  "to  deliver  up  to  B.,  his  executors,  administrators,  or  assigns,  all 
securities  whatever  which  I  shall  hold  at  the  time  of  my  decease  for  securing 
the  repayment  of  such  debts,  and  that  the  trustees  shall,  when  required  by  B., 
his  executors,  administrators,  or  assigns,  give  and  execute  to  him  or  them  an 
effectual  release  from  the  payment  of  all  such  debts." 

At  the  date  of  the  will  and  at  the  time  of  the  testator's  death  there  was  due  to 
him  from  B.  a  sum  of  £50,  for  which  B.  had  g^ven  the  testator  his  promissory 
note.  There  was  also  due  to  the  testator  from  a  partnership  firm  consisting  of 
B.  &  G.  a  sum  of  £300,  for  which  B.  &  G.  had  given  the  testator  their  joint 
promissory  note,  and  a  sum  of  £2,300,  for  which  B.  &  G.  had  given  him  their 
joint  and  several  promissory  notes  : 

Held,  that,  there  being  a  private  debt  of  B.  which  satisfied  the  words  of  the 
bequest  and  release,  those  words  could  not  be  construed  as  including  the  part- 


*- 
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neiship  debts.  Matter  of  Kirk,  and  Matter  of  Bennett  (Chan.  Div.),  XXII 
-473. 

39. As  a  general  rule,  a  bequest  of  '*  household  furniture  "  will  not  pass 

the  tenant's  fixtures  in  a  leasehold  house  occupied  by  the  testator.  Finney  v. 
Griee  (Chan.  Div.),  XXVI~460.     See  notes.  Id.,  462. 

40. Testator  bequeathed  all  his  household  furniture  which  should  be  in 

his  capital  messuage  at  his  death,  unto  trustees  upon  trust  to  permit  the  same 
to  be  held  and  enjoyed  as  heir-looms  with  his  said  messuage  by  the  person  en- 
titled to  the  same  messuage  under  the  will.  The  testator,  who  died  in  1875, 
was,  in  1874,  the  occupier  of  a  house  at  Bath,  which  he  had  furnished.  He 
ceased  to  occupy  that  house  in  1874,  and  removed  the  furniture  with  the  inten- 
tion of  its  being  placed  in  his  capital  messuage,  which  was  in  the  occupation  of 
a  tenant.  The  tenant  having  declined  to  permit  the  furniture  to  be  placed 
therein,  it  was,  in  consequence  of  such  refusal,  stored  in  farm  buildings  belong- 
ing to  the  testator,  where  it  was  at  his  death  : 

Held,  that  the  furniture  passed  under  the  bequest.  Bawlimon  v.  Ba/uilineon 
(Chan.  Div.),  XVIH— 618. 

41. A  testatrix  made  her  will  in  these  words  :  "  I,  S.  G.,  do  bequeath 

to  A  K.  G.  all  that  I  have  power  over,  namely,  plate,  linen,  china,  pictures, 
jewelry,  lace,  the  half  of  all  valued  to  be  given  to  H.  G.  The  servants  in  the 
house  who  have  been  a  year  with  me  to  receive  £10,  and  clothes  divided  among 
them,  also  all  kitchen  utensils."    The  testatrix  had  considerable  personal  estate  : 

HM,  that  the  whole  personal  estate  passed  by  the  will.  King  v.  George 
(Chan.  Div.),  XXII— 564  ;  aflBrming  S.  C.  XX— 666. 

42.  Oontingent.  The  testator,  by  will,  gave  to  each  of  his  younger  sons 
£1,000,  "which  I  charge  on  my  estate  at  A.  hereinafter  devised  to  my  eldest 
son,  but  I  direct  that  the  sum  shall  not  be  ndsable  or  paid  to  them  respectively 
nntil  my  eldest  son  shall  come  into  actual  possession  of  the  M.  estate." 

The  M.  estate  was  settled  on  F.  for  life,  remainder  to  the  eldest  son  of  the 
testator  for  life,  remainder  to  his  issue  in  tail  male. 

The  eldest  son  died  before  F.,  and  without  coming  into  possession  of  the  M. 
estate : 

Edit  that  the  legacies  to  younger  sons  were  wholly  contingent  upon  the 
eldest  son  becoming  owner  of  the  M.  estate ;  and  that  as  that  event  had  not 
happened  they  failed  and  sank  into  the  residue.  Taylor  v.  Lambert  (Chan. 
IKv.),  XVI— 718. 

43.  Oumnlative.  At  the  death  of  a  testator  two  copies  of  his  will  were  pro- 
duced, one  of  which  had  been  retained  by  himself,  the  other  deposited  with  his 
bankers  ;  each  with  a  codicil  containing  the  same  gift  in  the  same  words,  but  of 
different  dates,  and  attested  by  different  witnesses.  Probate  having  been  granted 
of  the  duplicate  will  and  of  the  two  codicils  : 

Held^  that  evidence  by  one  of  the  attesting  witnesses  to  one  of  the  codicils 
was  admissible  for  the  purpose  of  showing,  from  the  circumstances  attending 
the  execution,  that  the  two  codicils  were  not  two  but  one  instrument,  and 
accordingly  that  the  legatee  therein  named  was  entitled  to  one  legacy  only. 
Hubbard  v.  AUxander  (Chan.  Div.),  XVIII— 786. 

4^ Where  C.  W.,  a  married  woman,  having  power  under  a  marriage 

settlement  to  appoint  the  settled  property,  during  coverture,  by  will  or  deed. 


800  LEGACY. 

did,  in  a  settlement  upon  the  marriage  of  lier  daughter,  L.,  oovenant  with 
the  trustees  for  the  payment  to  them  at  her  decease  £1,000  to  be  in  trust  for  L. 
for  life,  then  for  her  husband  for  life,  then  for  her  children,  but  bj  the  will  of 
0.  W.  executed  under  the  power  of  the  first  settlement,  £1,000  was  settled 
upon  trusts  similar  to  those  of  plaintifTs  settlement,  omitting  the  husband's  life 
interest: 

Held,  that  this  was  a  case  of  satisfaction,  and  that  neither  L.  nor  her  children 
took  anything  additional  under  the  will  unless  L.'s  husband  survived  her. 
Ma^d  V.  Field  (Chan.  Div.),  XVIU— 700. 

46. Held,  also,  that  dividends  received  by  0.  W.  after  her  husband's 

death,  and  railway  stock  representing  part  of  her  settled  property  which  was 
realised  after  her  husband's  death,  did  not  pass  under  her  testamentary  appoint- 
ment made  during  coverture.    Id. 

46.  Residuary.  A  testatrix  gave  several  life  annuities  and  directed  funds 
to  be  invested,  producing  an  income  sufficient  to  meet  them.  She  bequeathed 
the  residue  of  her  estate,  "  including  the  fund  set  apart  to  answer  the  said  annui- 
ties when  and  so  soon  as  such  annuities  shall  respectively  cease,"  to  J.  B.  T. 
The  estate  was  only  sufficient  to  pay  about  6$.  in  the  pound  on  the  legacies  and 
the  values  of  the  life  annuities,  and  under  an  order  of  the  court  the  sums  appor- 
tioned to  the  values  of  the  life  annuities  were  Invested,  and  the  dividends  paid 
to  the  annuitants.  On  the  death  of  one  of  the  annuitants,  J.  B.  T.  applied  for 
payment  to  him  of  the  fund  of  which  that  annuitant  had  been  receiving  the 
income : 

Held,  by  Bacon,  Y.C,  that  J.  B.  T.  was  entitled  :  but  hM,  on  appeal,  that 
J.  B.  T.  had  only  the  ordinary  rights  of  a  residuary  legatee,  and  could  take 
nothing  until  the  legacies  and  annuities  had  all  been  paid  in  full,  and  that  his 
application  must  be  dismissed.  Hankin  v.  KilburrL  In  re  TootoTs  Ettate 
(Chan.  Div.),  XVII— 650. 

47.  —  A  testator  by  his  will  directed  his  trustees  and  executors  to  pay  his 
debts  and  funeral  and  testamentary  expenses  out  of  his  personal  estate,  and  if 
that  should  be  insufficient,  he  charged  them  on  his  real  estate ;  and  he  be- 
queathed all  the  rest  and  residue  of  his  personal  estate  to  his  daughter.  By  a 
codicil,  after  making  alterations  in  the  dispositions  of  his  real  estate,  he  pro- 
ceeded :  '^As  to  all  moneys  that  maybe  left  after  my  decease,  I  give  and 
bequeath  the  same"  upon  the  trusts  therein  mentioned  : 

Held,  that  the  gift  in  the  codicil  was  a  residuary  bequest  of  the  personal 
estate  revoking  the  residuary  gift  in  the  will.  WiUwms  v.  WiUiame  (Chan. 
Div.),  XXV— 686. 

48.  —  Held,  on  appeal,  that  the  gift  in  the  codidl  was  only  a  gift  of  the 
money  which  was  in  the  testator's  hands  at  his  death  ;  and  that,  subject  to  this 
exception,  the  residuary  gift  in  the  will  remained  in  force.     Id. 

49. A  testator  directed  his  freehold  estate  to  be  sold,  and  his  debts  to 

be  paid  by  his  widow,  his  sole  executrix.  He  then  bequeathed  to  her,  "  all  my 
money,  cattle,  fanning  implements,  &c. ,  she  paying  my  brother  J.  C.  the  sum 
of        ,  and  my  brother  L.  C.  the  sum  of        ": 

Held,  that  the  widow  was  entitled  to  the  whole  of  the  testator's  property  after 
payment  of  his  debts,  and  funeral  and  testamentary  expenses.  Chapman  ▼. 
Chapman  (Chan.  Div.),  XXI— 728. 
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60. Testatrix,  after  devising  certain  freehold  property,  bequeathed  to 

the  plaintiffs  "  all  mj  plate,  linen,  f  arnitore,  and  other  effects  that  may  be  in 
my  possession  at  the  time  of  my  death."  She  was  at  the  time  of  her  death 
entitled  to  the  property  devised  by  her  will,  to  furniture,  plate,  linen,  wearing 
apparel,  and  Jewelry,  and  to  certain  sums  of  money : 

Held,  that  the  plaintifb  were  entitled  to  the  residuary  personal  estate  of  the 
testatrix,    ffodgum  v.  Jex  (Chan.  Div.),  XVI— 709. 

61.  8p«oifio.  A  testator  devised  and  bequeathed  to  the  defendants  ''all  the 
real  and  personal  estate  which  I  am  or  shall  or  may  be  entitled  to  under  the 
will  of  my  late  uncle."  And  he  bequeathed  the  residue  of  his  personal  estate 
to  the  plaintiff.  Between  the  date  of  the  will  and  the  time  of  his  death  he 
received  from  the  estate  of  his  uncle  £800,  and  invested  part  of  it  in  the  pur- 
chase of  a  sum  of  £600  railway  stock.  He  had  previously  purchased  other 
sums  of  the  same  stock  with  his  own  money,  and  at  the  time  of  his  death  these 
sums  and  the  £600,  remained  standing  as  one  sum  in  his  name  : 

HM,JLhBX  the  £600  stock  passed  under  the  gift  to  the  defendants.  Morgan 
▼.  Thonuu  (Chan.  Div.),  XXII— 752. 

62. A  legacy  of  **  £500  Egyptian  Nine  per  Cent.  Bonds''  held  not  to  be 

specific,  though  the  testator  had  such  bonds  at  the  time.  JfacdoncUd  v.  Irvine 
(Chan.  Div.),  XXV— 151. 

63.  —  Where  a  will  gave  to  A.  L.  "all  the  residue "  of  the  testator's 
estate,  "including  his  household  furniture";  Held,  that  the  household  furniture 
was  not  specifically  given,  but  formed  part  of  the  residue.     Id. 

64. Bequest  by  a  testatrix  of  "  the  foreign  bonds,  amounting  to  about 

£8,000,"  which  she  had  purchased  : 

Held,  that  colonial  bonds  which  formed  part  of  the  amount  mentioned  did 
not  pass.     Hun  v.  HtU  (Chan.  Div.),  XIX— 694. 

66. A  gift  by  will  by  a  testator  to  his  wife  of  "  all  my  personal  property, 

all  sums  of  money  which  I  may  possess  or  may  be  owing  to  me  at  the  time  of 
my  decease,  together  with  all  the  furniture,  farming  implements,"  and  other 
things  in  the  family  mansion,  is  not  specific.    Fairer  v.  Park  (Chan.  Div.), 

xvm-^34. 

66.  In  tMitisfiiction  of  oovenant.  A.,  upon  the  marriage,  in  1851,  of  B.,  one 
of  his  two  daughters,  covenanted  with  the  trustees  of  her  settlement  to  give  her 
or  her  trustees  by  his  will  one  moiety  of  all  the  real  and  personal  estate  to  which 
he  should  be  entitled  at  his  deaths  subject  to  payment  of  debts  and  to  such 
devises  and  bequests  (not  exceeding  in  the  whole  one-fourth  of  the  said  real 
and  personal  estate)  as  he  might  think  fit  to  make.  And  the  deed  contained  a 
covenant  for  the  settlement  of  any  property  which  should  be  so  given  on  speci- 
fied trusts. 

By  his  will,  made  in  1864,  A.,  after  giving  an  annuity  and  directing  payment 
of  his  debts  out  of  his  personal  estate,  directed  the'  trustees  to  stand  possessed 
of  one  moiety  of  the  proceeds  of  his  real  and  residuary  personal  estate  upon 
trust  for  B.,  for  her  separate  use  for  life,  with  remainder  to  her  husband  until 
bankruptcy  or  alienation,  and  remainder  to  her  children  as  she  should  by  deed 
or  will  appoint,  and  in  default  of  appointment,  to  her  children  equally  as  ten- 
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ants  in  common,  with  limitations  over  on  the  trusts  of  the  other  moiety  which 
were  in  favor  of  A.'s  other  daughter  C.  and  her  children. 

The  limitations  in  the  settlement  of  1851  were  not  identical  with  those  of  the 
will ;  in  particular,  the  husband  took  the  first  life  interest,  which  was  not 
made  determinable  upon  bankruptcy  or  alienation,  and  the  limitations  to  chil- 
dren were  confined  to  the  children  of  the  m  arriage,  and  were  subject  to  a  joint 
power  of  appointment  in  husband  and  wife  : 

Hddt  that  the  legal  presumption  that  the  covenant  had  been  satisfied  by  the 
gift  in  the  will  was  not  rebutted  by  the  difference  of  the  limitations  in  the  two 
instruments,  having  regard  to  the  identity  of  the  subject-matter ;  and  that  B. 
and  the  other  persons  interested  must  elect  between  the  provisions  covenanted  to 
be  made  by  the  settlement  and  given  by  the  will.  RusseU  v.  St.  Avhyn  (Chan. 
Div.),  XVI— 811. 

67. T.,  on  the  marriage  of  his  daughter  in  1867,  covenanted  with  the 

trustees  of  her  settlement  that  his  executors  or  administrators  would,  within 
twelve  calendar  months  after  his  death  if  he  survived  his  wife,  but  if  she  sur- 
vived him,  then  within  six  calendar  months  after  her  death,  transfer  to  the 
trustees  £2,000  consols  to  be  held  on  the  trusts  of  the  settlement,  which  were 
for  such  persons  as  the  wife,  with  the  consent  of  the  trustees  or  trustee  for  the 
time  being,  should  appoint,  and  in  default  of  appointment  in  trust  for  the  wife 
for  life  for  her  separate  use,  then  for  the  husband  for  life,  and  after  the  decease 
of  the  survivor,  for  such  children  of  the  marriage  as,  being  a  son  or  sons,  should 
attain  twenty-one,  or  being  a  daughter  or  daughters,  should  attain  that  age  or 
marry,  and  if  more  than  one  in  equal  shares,  and  in  default  of  children  for  the 
husband  absolutely.  In  1871  T.  satisfied  this  covenant  to  the  extent  of  one 
moiety.  In  1878  he  made  his  will,  bequeathing  £2,800  to  trustees  in  trust  for 
the  daughter  for  life  for  her  separate  use,  without  power  of  anticipation,  and 
after  her  decease  for  such  of  her  children  as  should  attain  twenty -one  in  equal 
shares  : 

Held,  by  the  Master  of  the  Rolls,  that  the  bequest  of  the  £2,800  was  intended 
to  be  in  satisfaction  of  the  testator's  liability  under  his  covenant  in  the  settle- 
ment, and  that  such  of  the  parties  interested  under  the  settlement  as  were  inter- 
ested under  the  will  were  put  to  their  election  ;  but  hdd,  on  appeal,  that  there 
were  such  substantial  differences  between  the  provisions  made  by  the  settle- 
ment and  by  the  will  as  to  rebut  the  presumption  against  double  portions.  Tv»- 
aajid  V.  Tussand  (Chan.  Div.),  XXVI— 176.     See  notes,  Id.,  192. 

68.  In  satisfaction  of  debt,  A  testator  directed  his  debts  to  be  paid,  "  in- 
cluding a  debt  of  £800  owing  from  me  to  my  daughter."  He  owed  his  daugh- 
ter £150  only: 

Meldt  that  no  intent  to  confer  a  bounty  could  be  implied,  and  she  was  not 
entitled  to  receive  more  than  the  £160.  WUsan  v.  Morley  (Chan.  Div.),  XXII 
—455. 

69.  In  satisfaction  of  trust.  A  testator  who  had  two  sums  of  £1,000  and 
£500  in  his  hands  upon  trust  for  his  sisters  E.  and  A.  respectively  for  life,  for 
their  separate  use,  and  after  their  deaths  for  their  children  equally,  by  his  will 
desired  that  his  real  estate  should  be  sold,  and  that  two  sums  of  £1,000  and 
£500  should  be  paid  to  his  sisters  out  of  the  proceeds  of  sale,  and  desired  that 
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the  Temainder  of  the  proceeds  of  sale  might  be  equally  divided  amongst  other 
persons  named  : 

HMy  that  the  gifts  to  the  sisters  were  not  a  satisfaction  of  the  moneys  held 
by  testator  as  trustee  for  his  sisters  and  their  children.  Fairer  v.  Panrk  (Chan. 
Div.),  XVIII-^524 

60.  Quantum  of  interest.  A  testator  gave  to  his  widow  his  personal  estate, 
including  his  farming  implements  and  stock,  live  and  dead,  for  her  life,  and 
declared  that  she  should  not  be  liable  to  account  for  any  dimunition  or  depreci- 
ation in  the  farming  implements  and  stock,  and  after  her  decease  he  gave  the 
lesidne  of  his  personal  estate  to  his  children  : 

Held,  that  the  widow  took  an  absolute  interest  in  the  farming  implements 
and  stock.    Breton  v.  Mockett  (Chan.  Div.),  XXV-— 791.     See  notes.  Id.,  792. 

61.  Qift  by  a  testator  of  his  plate  to  trustees  upon  trust  to  permit  his 

widow  '*  to  have  and  appropriate  absolutely  to  herself  such  parts  thereof  as  she 
should  signify  in  writing  her  desire  to  possess  :" 

Held,  that  the  widow  was  entitled  to  the  whole  of  the  plate.  Arthur  v. 
Mackinrum  (Chan.  Div.),  XXVII— 617. 

62. A  testator  directed  his  trustees  to  convert  his  property  and  invest 

the  proceeds  and  then  went  on  :  "  And  I  declare  that  the  said  trustees  or  trustee 
may  vary  the  said  stocks,  funds,  shares  and  securities  at  their  or  his  discretion, 
and  shall  pay  the  moneys  and  the  investment  for  the  time  being  representing 
the  same  to  my  said  wife  during  her  life  upon  trust  for  all  my  children  or  any 
child  who  being  sons  or  a  son  shall  attain  the  age  of  twenty -one  years,  or  being . 
daughters  or  a  daughter  shall  attain  that  age  or  marry,  and  if  more  than  one, 
in  equal  shares."  He  then  empowered  the  trustees,  after  the  death  of  his  wife 
or  previously  by  her  direction,  to  raise  any  sums  not  exceeding  half  the  expect- 
ant share  of  any  child  for  his  or  her  advancement,  and  to  apply  the  income  of 
each  child's  expectant  share  for  maintenance  after  the  death  of  his  wife ;  and 
if  no  child,  being  a  ^n  should  attain  twenty-one,  or,  being  a  daughter,  attain 
that  age  or  marry,  the  fund  was  given  over  after  the  death  of  the  widow  : 

Held,  that  the  widow  took  a  beneficial  interest  for  life  in  the  fund.  Oreen- 
w>od  V.  Oreentoood  (Chan.  Div.),  XXII— 668. 

63.  Bequest  of  leaseholds.  Leaseholds  are  not  within  Locke  Eing*s  Act, 
and  mortgages  thereon,  as  to  which  the  will  bequeathing  them  is  silent,  are  to 
be  paid  not  by  the  legatees  but  by  the  personal  representative  of  the  testator. 
EUl  Y.  WarmOey  (Chan.  Div.).  XX— 824.     See  notes.  Id.,  826. 

64.  Of  lease  and  policy.  Where  a  testator  having  a  leasehold  house,  and  life 
policies  on  which  he  was  entitled  to  participate  in  th6  profits  of  the  office,  and 
had  the  option  of  taking  the  bonuses  when  declared  either  by  reduction  of  the 
premiums  or  augmentation  of  the  capital  insured,  bequeathed  such  leasehold 
house,  and  a  policy  for  £3,000,  and  all  bonuses  and  additions  thereto,  to  J.  M. , 
she  paying  the  future  premiums,  and  directed  that  if  she  should  be  married  at 
his  death,  the  same  should  be  settled  on  her  and  her  children  ;  and,  by  a  subse- 
quent codicil,  gave  to  his  wife  for  her  life  all  the  income,  dividends  and  annual 
proceeds  of  his  entire  estate  :  Held,  that  the  bonuses  declared  by  the  insurance 
company  must  be  added  to  the  capital,  and  not  taken  in  reduction  of  the  pre- 
miums.    Macdonald  v.  Irvine  (Chan.  Div.),  XXV — 151.     See  notes.  Id.,  172. 
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66. That  the  premiums  were  not  payable  ont  of  the  rents  of  the  lease- 
hold hoose,  but  mnst  be  raised  as  they  became  payable  by  mortgage  of  the 
policy. 

Hdd,  also  {diisentiente  Baggallay,  L.  J.),  that  the  residuary  estate  must  be  con- 
verted according  to  the  rule  In  Sbtoe  v.  Ea^l  of  Dartmouth^  and  the  income 
paid  to  the  wife  during  her  life.    Id. 

66.  Of  share  of  profits.  A  testatrix  bequeathed  a  newspaper  to  trustees 
upon  trust  to  continue  the  publication  thereof  as  long  as  they  thought  fit,  and 
to  pay  one-fourth  share  of  the  net  profits  to  J.  C.  during  his  life,  and  after  his 
death  to  his  widow  during  her  life  ;  and  the  testatrix  declared  that  no  person 
entitled  to  participate  in  the  profits  should  have  any  right  to  interfere  in  the 
management  of  the  publication  or  the  mode  or  time  of  ascertaining  and  dividing 
the  profits  thereof,  but  the  same  should  be  wholly  in  the  discretion  of  the  trus- 
tees, except  that  they  should  every  January  draw  up  a  balance-sheet  showing 
the  net  profits  during  the  year  ending  on  the  then  preceding  Slst  of  December. 

The  trustees  carried  on  the  paper,  gave  notice  to  J.  C.  and  the  other  bene- 
ficiaries that  they  intended,  until  further  notice,  to  divide  the  net  accrued 
profits  half-yearly  up  to  the  80th  of  June  and  the  81st  of  December  in  each 
year,  and  they  did  so  divide  the  same  up  to  the  80th  of  June,  1877. 

On  the  38d  of  December,  1877,  J.  G.  died,  and  his  widow  claimed  the  one- 
fourth  share  of  the  net  profits  of  the  half-year  ending  on  the  dlst  of  December, 
1877 : 

Hddt  first,  that  upon  the  terms  of  the  will  the  person  to  take  a  share  of  the 
profits  must  be  living  at  the  time  when  it  was  ascertained  that  there  were 
profits  to  be  divided ;  secondly,  that  the  profits  in  question  were  neither  "  rents, 
annuities,  dividends,  or  orther  periodical  payments,"  within  the  meaning  of  the 
Apportionment  Act,  1870 ;  and,  consequently,  that  that  act  did  not  apply,  and 
the  widow  was  entitled  to  the  whole  profits  of  the  half-year  in  question.  Mai- 
ter  of  Coo^s  Trusts  (Chan.  Div.),  XXVI— 1. 

67.  Where  charged  on  real  estate.  The  rule  that  legacies  followed  by  a 
gift  of  real  and  personal  residue  in  one  mass  are  charged  on  the  real  estate, 
applies  although  preceded  by  a  direction  that  the  debts  and  legacies  shall  be 
paid  by  the  executors.  Brooke  v.  Eooke,  Matter  of  Brooke  (Chan.  Div.), 
XVni— 784. 

68.  A  testatrix  by  her  will  directed  her  debts  and  funeral  and  testa- 
mentary expenses,  and  the  legacies  thereby  bequeathed,  to  be  paid  by  her  exec- 
utors thereinafter  named,  and  after  bequeathing  specific  and  pecuniary  legacies 
and  making  a  specific  devise,  she  gave  the  residue  of  her  real  and  personal 
estate  to  A.  and  B.  upon  certain  trusts,  and  appointed  A.  and  C.  executors : 

Heldy  that  the  legacies  were  charged  on  the  residuary  real  estate  of  the 
testatrix.     Id. 

69.  A  testator  gave  various  pecuniary  legacies,  and  all  the  rest  and  resi- 
due of  his  estate,  real  and  personal,  he  gave,  devised,  and  bequeathed  to  his 
wife,  her  heirs,  executors,  administrators,  and  assigns,  absolutely  : 

Heldf  that  the  legacies  were  charged  on  the  real  estate,  and  therefore  that  the 
general  devise  did  not  pass  property  of  which  the  testator  was  seised  in  fee  as 
trustee.    IfaUer  of  Bellit^  Trusts  (Chan.  Div.),  XXII— 254.    See  notes.  Id.,  259. 
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7(X  When  ▼ests.  A  testator  directed  his  trustees  to  pay  the  income  of  his  real 
and  residaary  personal  estate  to  his  wife  for  life,  and  on  her  death  to  apply  the 
income  in  the  maintenance  of  his  children  then  living  and  the  issue  of  his  chil- 
dren then  deceased  (such  issue  taking  the  share  which  their  parents  would  have 
taken  if  living)  until  his  youngest  surviving  child  attained  twenty-one,  and 
when  such  child  attained  twenty-one,  to  sell  the  real  estate  and  hold  the  pro- 
ceeds and  the  personal  estate  in  trust  for  his  children  then  living  and  the  issue 
then  living  of  his  child  or  children  dying  before  that  period.  The  youngest 
child  attained  twenty-one  twelve  years  before  the  widow's  death  : 

Heldt  that  the  class  was  not  to  be  ascertained  before  the  death  of  the  widow, 
and  that  the  legal  personal  representatives  of  a  child  who  had  died  without 
JflBue  in  her  lifetime  took  nothing.  DeightorCs  Estate,  Matter  of  (Chan.  Div.), 
XVn— 729. 

71. Where  the  effect  of  postponing  the  vesting  of  the  shares  of  children 

to  the  period  of  division  would  be  to  leave  the  family  of  a  child  dying  before 
that  period  without  provision,  the  court  leans  strongly  in  favor  of  early  vesting ; 
bat  where  a  testator  provides  for  all  his  issue  living  at  the  period  of  division, 
his  words  will  not  be  strained  in  order  to  make  the  shares  vest  at  an  earlier 
period.    Id. 

72.  Priority.  A  widow  is  not  entitled  to  priority  over  other  legatees  in 
respect  of  an  annuity  bequeathed  to  her  by  her  husband,  ''in  lieu,  bar,  and 
satisfaction  of  dower,"  where  the  only  real  estate  of  the  testator  was  conveyed 
to  him  with  a  declaration  against  dower.  Boper  v.  Boper  (Chan.  Div.),  XVIII 
—779. 

73. Where  both  annuities  and  legacies  are  charged  upon  real  estate, 

although  the  annuitants  have  power  of  distress  and  entry,  the  annuities  will . 
not  have  priority  over  the  legacies.     Id. 

74.  When  carry  interest.  The  26th  section  of  the  28  &  24  Vict.  c.  145, 
empowering  trustees  to  apply  towards  the  maintenance  of  an  infant  the  income 
to  which  sneh  infant  may  be  entitled  in  respect  of  a  legacy  payable  contingently 
on  his  attaining  twenty-one,  does  not  apply  to  a  case  where  the  infant  on  attain- 
ing twenty-one  would  not  be  entitled  to  interest  on  his  legacy  till  the  time  of 
payment. 

A  testator  declared  that  his  personal  estate  should  be  held  upon  trust  out  of 
the  annual  produce  to  raise  for  every  daughter  who  should  be  under  age 
and  nnmanied  the  yearly  sum  of  £50  for  their  maintenance  and  education,  and 
to  accumulate  the  surplus  income  as  part  of  his  residuary  personal  estate,  and 
he  bequeathed  to  each  of  his  daughters  a  legacy  of  £4,000  if  and  when  they 
should  respectively  attain  twenty-one  or  be  married,  and  gave  his  residuary 
personal  estate  to  his  eldest  son  : 

Held,  that  the  legacies  to  the  daughters  did  not  carry  interest  until  the  time 
of  payment,  and  that  the  court  had  no  power  under  the  26th  section  of  the  28 
&  24  Vict.  e.  145,  to  apply  any  part  of  the  income  of  the  expectant  legacies  to 
the  maintenance  of  the  daughters.    Matter  of  George  (Chan.  Div.)  XXII — 607. 

76.  When  not  sutdeot  to  duties.    A  testator  whose  assets  consisted  partly  of 
personal  estate  in  the  colony  of  Victoria  where  duty  is  payable  on  the  property 
of  all  deceased  persons,  died  domiciled  in  England,  and  by  his  will  gave  many 
Vol.  II.  20 
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pecuniary  legacies,  and  divided  the  residue  among  some  of  the  pecuniarj 
legatees : 

Hdd,  that  the  duties  attaching  in  Victoria,  and  all  expenses  of  realization 
were  payable  oat  of  the  general  estate  before  distribution,  and  that  the  pecuni- 
ary legatees  were  entitled  to  their  legacies  free  of  all  colonial  duties  and 
expenses  except  the  English  legacy  duty.  Peter  v.  Stirling  (Chan.  Div.),  XXVI 
—691.     See  note,  Id.,  696. 

76.  Abatement  of.  Where  there  is  a  bequest  of  pecuniary  legacies  and 
devises  of  real  and  residuary  real  estates,  and  an  insufficient  amount  of  person- 
alty for  the  payment  of  debts,  the  pecuniarj  legacies  must  be  first  resorted  to 
to  make  up  the  deficiency.  FarqukavMn  v.  Floyer  (Chan.  Div.),  XVII — 801. 
See  notes,  Id.,  808. 

77.  Ademption  of.  Bequest  of  ''  £1,000  D  Stock  in  the  Ix)ndon  and  North 
Western  Railway  Company,  now  standing  in  the  names  of  the  trustees  of  my 
settlement,  and  bequeathed  to  me  by  my  late  wife  (and  which  stock  it  is  my 
intention  to  have  transferred  into  my  name),  unto  A.,  B.,  and  C.  upon  trust  for 
A."  The  stock  was  never  transferred  into  the  testator's  name,  but  was  paid  off 
by  the  company  and  reinvested,  by  his  desire,  in  the  purchase,  in  the  names  of 
the  settlement  trustees,  of  other  securities  : 

Held,  that  the  legacy  was  adeemed,  and  that  the  residuary  legatees  were 
entitled  to  the  securities.     Harrison  v.  Jackson  (Chan.  Div.),  XXIII — 625. 

78.  A  testator  being  possessed,  among  other  things,  of  E^gyptian  Nine 

per  Cent.  Bonds,  and  also  of  a  leasehold  house  held  for  lives  and  a  policy  for 
£3,000  on  one  of  the  lives,  gave  several  specific  legacies,  and,  among  others, 
specific  legacies  of  several  of  his  Egyptian  Bonds  to  various  legatees,  and  gave 
the  leasehold  house  and  the  policy  for  £8,000  and  all  bonuses  and  additions 
thereto,  to  J.  M.,  she  paying  the  future  premiums,  and  directed  that  if  she 
should  be  married  at  his  death,  the  house  and  policy  should  be  settled  on  her 
and  her  children  ;  and  the  testator  gave  the  residue  of  his  estate,  including  his 
household  furniture,  to  A.  L.  After  the  date  of  his  will  the  testator  married, 
and  by  a  codicil  gave  to  his  wife  for  her  life  all  the  income,  dividends,  and 
annual  proceeds  of  his  entire  estate,  and  postponed  the  payment  of  all  legacies 
and  the  distribution  of  all  estates  vested  in  him  till  after  her  death,  and  subject 
thereto  confirmed  his  will. 

Between  the  dates  of  his  will  and  of  his  codicil  the  testator  sold  his  Egyptian 
Nine  per  Cent.  Bonds,  and  with  the  proceeds  of  the  sale  and  other  moneys  pur- 
chased other  Egyptian  Bonds  called  Khedive  Bonds  : 

Held,  that  the  specific  legacies  of  the  Egyptian  Bonds  were  adeemed,  and  that 
the  Khedive  Bonds  formed  part  of  the  residue.  Maedonald  ▼.  Irvine  (Chan. 
Div.),  XXV— 151. 

79.  —  Testator  bequeathed  to  his  niece  L.  B.  "  the  mort.gage  of  £200 
which  he  had  secured  to  him  on  a  mortgage  of  premises  (describing  them) 
belonging  to  W.  H."  After  the  making  of  the  will  and  before  the  testator's 
death,  the  mortgage  debt  due  to  him  from  W.  H.  had  been  paid  off  : 

Held,  that  the  specific  bequest  to  L.  B.  was  adeemed,  and  that  the  fact  of  the 
testator  having  placed  the  £200  to  a  separate  account  at  his  banker's,  and  put 
the  passbook  in  which  that  sum  was  credited  to  him  in  her  hai)ds  made  po  dif- 
ference,    ^fatter  of  Bridle  (Com.  PI.  Div.),  XXX— 579. 
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80.  When  lapse.  Where  a  settlement,  incomplete  as  to  part  of  the  property 
comprised  in  it,  is  subsequently  confirmed  by  the  will  of  the  settlor,  the  con- 
firmation perfects  the  settlement,  but  as  a  testamentary  instrument,  so  that  the 
doctrines  of  ademption  and  lapse  apply.  Buzey  v.  Flight  ( Chan.  Div. ), 
XVm— 505. 

81.  R.  H.,  by  a  voluntary  settlement,  assigned  to  trustees  several  mort- 
gage debts,  certain  shares  in  a  bank,  and  some  furniture,  and  directed  the 
tmstees  to  hold  the  premises  and  certain  consols  which  had  been  previously 
transferred  to  them,  upon  trust  for  herself  for  life,  and  then,  as  to  part  of  the 
trust  premises,  for  specified  beneficiaries  ;  and  as  to  the  residue,  for  M.  F. 

M.  F.  died  in  the  lifetime  of  the  settlor,  who  in  her  lifetime  received  some  of 
the  mortgaged  debts  (the  others  being  received  by  the  trustees),  and  died  with- 
out having  duly  transferred  the  bank  shares,  but  having  by  her  will  confirmed 
the  settlement.  The  settlement  being  valid  as  to  the  consols,  the  mortgage 
debts  received  by  the  trustees,  and  the  furniture,  but  incomplete  as  to  the  mort- 
gage debts  received  by  the  settlor,  and  the  bank  shares  : 

HMt  that  the  confirmation  could  not  0|)erate  as  to  the  mortgage  debts 
received  by  the  settlor  ;  but  that,  notwithstanding  that  the  settlement  had  not 
been  admitted  to  probate,  the  confirmation  of  it  by  the  will,  which  had  been 
proved,  perfected  the  settlement  with  regard  to  the  bank  shares  as  a  testament- 
ary instrument,  and  operated  as  a  specific  bequest  of  them  ;  and  that  the  shares 
therein  of  eestuU  que  trtut  under  the  settlement,  who  predeceased  the  settlor, 
lapsed  in  favor  of  the  residuary  legatee  under  this  will.     Id. 

82.  Payment  of  Legacy.  Semble,  under  the  present  practice,  when  it  is 
doubtful  to  whom  a  legacy  is  payable,  the  better  course  is  not  by  paym  ent  into 
court  under  the  Trustee  Relief  Act,  but  by  an  administration  summons,  waiving 
accounts,  simply  for  the  purpose  of  obtaining  the  decision  of  the  judge,  or,  after 
taking  out  such  summons,  where  both  parties  agree,  by  submitting  a  statement 
of  facts  in  the  nature  of  a  special  case  for  the  opinion  of  the  judge.  Matter  of 
BirkeU  (Chan.  Div.),  XXVI— 854. 

83.  If  the  executor  does  pay  it  in,  he  will  be  left  to  take  his  costs  out  of 

the  residuary  estate,  and  will  not  have  them  out  of  the  legacy.     Id. 

See  Executors,  etc.,  16 ;  Wills,  84,  etc. 

LETTERS— /8^  Contract,  7-11 ;  Evidence,  19,  20. 

LEVY— i8^  Sheriff,  1-4, 

LEX  LOCI. 

1.  BUI  of  lading.  A  bill  of  lading  made  in  England  by  the  master  of  an 
English  ship,  for  the  transportation  of  tea  to  Canada,  containing  a  condition  as 
to  the  time  within  which  claims  for  damage  shall  be  made,  is  to  be  construed 
and  governed  by  English  and  not  by  Canadian  law.  Moore  v.  HwrrU  (App. 
Gas.),  XVI— 84. 

2.  Contract  made  in  France.  Where  a  railway  company,  chartered  by 
Parliament,  owned  and  worked  vessels  between  Boulogne  in  France  and  Folk- 
stone,  England,  and  a  railway  thence  to  London,  query  whether  a  contract  made 
with  It  at  Boulogne  for  i^  throu^^h  pissage  to  London  was  governed  by  JSnglish 
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or  by  French  law,  or  partly  by  each  1    Cohen  v.  8(mth  Eastern  Ry.  Go.  (Exch 
Div.),  XX-^25. 

3.  Husband's  liability  for  wife's  debts.  By  the  law  of  Jersey  a  husband 
is  liable  for  the  ante-nuptial  debts  of  his  wife,  and  the  Married  Women's  Prop- 
erty Act,  1870,  Amendment  Act,  1874  (87  &  88  Vict.  c.  50),  does  not  apply  to 
Jersey : 

HM,  notwithstanding,  that  an  Englishman  married  in  England,  after  the 
passing  of  the  act,  to  a  woman  who  has  contracted  debts  while  a  feme  sole  in 
Jersey,  is  liable,  in  an  action  brought  against  them  in  England  for  those  debts, 
to  the  extent  only  of  the  assets  derived  from  his  wife  and  specified  in  s.  5  of  the 
act.    De  Oreuchey  v.  WiUs  (Com.  PI.  Div.),  XXX--595. 

4.  Marriage.  The  petitioner  and  respondent,  Portuguese  subjects  and  first 
cousins,  came  to  reside  in  England  in  1858.  In  1866  they  went  through  a  form 
of  marriage  before  the  registrar  of  the  district  of  the  city  of  London.  In  1873 
they  returned  to  Portugal,  and  continue  to  reside  there.  By  the  law  of  Portu- 
gal a  marriage  of  Portuguese  subjects,  being  first  cousins,  without  dispensation, 
wheresoever  contracted,  is  invalid  : 

HMt  that  the  court  of  the  place  of  contract  of  marriage  is  not  bound  to 
recognize  the  incapacities  affixed  by  the  law  of  the  domicile  of  the  parties  to  a 
contract  of  marriage,  if  such  incapacities  do  not  exist  according  to  the  l^  loci 
eoTitractus,  and  to  pronounce  a  marriage,  otherwise  valid,  to  be  null  and 
void  by  reason  of  such  incapacity.  Sottomayor  v.  De  Bofrros  (Prob.  Div.), 
XX— 605. 

6.  Negligent  iz^tiry  in  foreign  country.  An  English  company  possessed 
of  a  pier  in  a  port  in  Spain  instituted  a  cause  of  damage  against  an  English  ship 
for  negligently  injuring  the  pier.  The  shipowners  by  their  answer  pleaded 
that  by  the  law  of  Spain  the  master  and  mariners  of  a  ship,  and  not  the  owners, 
were  liable  for  negligent  navigation  : 

Hddy  that  the  case  was  governed  by  the  law  of  Spain,  and  that  that  part  of 
their  answer  ought  not  to  be  struck  oat.  The  M.  Moxham  (Prob.  Div.),  XVI — 
594  ;  reversing  S.  C,  XV— 299. 

Bee  FoRBiGN  Judgment,  1 ;  Jurisdiction,  20-^1 ;  Limitations,  Statute 

OF,  14;  Wills,  2. 

LIBEL. 

1.  What  libellotui.  The  plaintifEs,  vocalists,  advertised  in  a  theatrical  news- 
paper, as  follows :  "  The  Sisters  Hartridge  have  great  pleasure  in  thanking 
Messrs.  Chappell  4p  Oo.,  Messrs.  Metzler  &  Go."  (music  publishers),  "and 
others,  for  their  kind  unhesitating  permission  to  sing  any  morceaux  from  their 
musical  publications."  The  defendant,  who  was  interested  as  agent  for  the 
proprietors  of  the  "stage-right"  of  certain  songs  published  by  the  firms  men- 
tioned, wrote  to  the  proprietors  of  two  music  halls  at  which  the  plaintiffs  were 
engaged  to  sing,  to  the  effect  that  the  advertisement,  if  relied  upon  in  every 
particular,  was  calculated  to  lead  them  to  incur  penalties  under  the  Copyright 
Act,  inasmuch  as  the  publishers  named  had  in  some  instances  no  power  to  give 
the  alleged  permission,  and  insinuating  that  music  hall  singing  was  not  calcu- 
lated to  create  a  demand  for  their  musical  publications.  Upon  a  motion  to  set 
aside  a  nonsuit : 
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Held,  that,  inasmach  as  the  letters  were  reasonably  sasceptible  of  a  constroc- 
tion  which  would  make  them  libelous,  the  opinion  of  the  jury  ought  to  have 
been  taken  upon  their  meaning.    Hitprt  v.  Wall  (Com.  PL  Div.),  XX — 421. 

2. In  an  action  for  libel  where  the  occasion  is  privileged,  it  is  for  the 

plaintiff  to  establish  that  the  statements  complained  of  were  made  from  an  indi- 
rect motive,  such  as  anger,  or  with  a  knowledge  that  they  were  untrue,  or  with- 
out caring  whether  they  were  true  or  false,  and  not  for  the  reason  which  would 
otherwise  render  them  privileged ;  and  if  the  defendant  made  the  statements 
believing  them  to  be  true,  he  will  not  lose  the  protection  arising  from  the  privi- 
leged occasion,  although  he  had  no  reasonable  grounds  for  his  belief.  Clark  v. 
Molyneux  (Q.  B.  Div.).  XXVIII— 217.     * 

3.  What  privileged.  A  notice  served  upon  a  debtor  in  pursuance  of  a  stat- 
ute, requiring  him  to  make  an  assignment  for  the  benefit  of  his  creditors,  on 
the  ground  that  he  is  in  default  in  the  payment  of  debts  due  the  parties  giving 
the  notice,  is  prima  fa^  privileged,  and  no  action  will  lie  for  the  delivery  of  it 
to  a  third  person  to  be  served  on  him  unless  express  malice  is  proved.  Bank 
of  British  North  America  ▼.  Strong  (App.  Cas.),  XVI— 24. 

4. Three  men  who  believed  themselves  to  be  aggrieved  by  the  conduct 

of  the  plaintiff  in  respect  of  a  supposed  claim  upon  him  for  wages  or  salary, 
applied  to  a  magistrate  in  open  court  for  a  summons  under  the  Master  and 
Workman's  Act.  The  magistrate  declined  to  entertain  the  application,  consid- 
ering it  a  matter  for  a  civil  and  not  for  a  criminal  court.  The  defendant  after- 
wards published  in  a  newspaper  a  report,  which  the  jury  found  to  be  a  fair 
report,  of  what  passed  before  the  magistrate  : 

Hdd,  a  privileged  publication.     UHU  v.  Halee  (Ck)m.  PI.  Div.),  XXX— 188. 

5. G.   was  tried  and  convicted   for  conspiracy  with  the  plaintiff  to 

defraud  underwriters. 

The  plaintiff  was  abroad  at  the  time  of  the  trial,  and  the  defence  for  Q.  was 
that  the  plaintiff  was  really  the  guilty  party. 

The  defendants  published  a  report  of  the  trial  in  a  pamphlet  containing  the 
speech  of  the  prosecuting  counsel  and  the  judge's  summing  up,  but  not  the 
whole  evidence  nor  the  speech  of  G.'s  counsel  in  defence. 

The  plaintiff  brought  an  action  against  the  defendants  for  libel  contained  in 
the  pamphlet.  On  the  action  being  tried,  the  jury  found  against  the  defend- 
ants on  their  plea  of  justification,  with  £1,000  damages,  and  the  judge  express- 
ing an  opinion  that  the  report  could  not  be  a  fair  one,  because  the  whole  of  the 
evidence  was  not  set  out,  left  both  parties  to  move  to  enter  judgment  under 
Order  xi<.  rule  10,  of  the  Judicature  Act,  1875. 

The  Court  of  Appeal  directed  a  new  trial,  on  the  ground  that  the  question  of 
whether  the  report  was  fair  or  not  should  have  been  left  to  the  jury.  MUissich 
▼.  Uoyds  (Cox's  C.  C),  XIX— 588. 

6. Under  Order  XL,  of  the  Judicature  Act,  1875,  the  court  has  power  to 

order  judgment  to  be  entered  in  the  same  way  as  the  judge  at  the  trial,  as  a 
matter  of  law,  should  have  directed  it  to  be  entered  ;  but  the  court  has  no  power 
to  withdraw  questions  of  fact  from  the  jury  which  are  properly  for  their  consid- 
eration.    Id. 

7.  In  an  action  against  the  Secretary  of  State  for  India  the  claim  stated 

that  plaintiff  accepted  a  commission  in  the  military  service  of  the  Eatst  India 
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Company  upon  the  basis  and  faith  of  the  castoms,  laws,  regulations,  and  provi- 
sions of  the  company's  service,  which  were  (amongst  others)  that  an  officer 
entering  the  service  should  continue  therein  so  long  as  he  was  physical Ij  and 
mentally  efficient  —  and  that,  before  the  removal  of  any  officer  from  any 
appointment,  he  should  be  made  acquainted  in  writing  with  the  accusation  pre- 
ferred against  him  and  should  be  summoned  to  make  his  defence,  having  a  rea- 
sonable time  allowed  him  for  that  purpose,  and  that  the  plaintiff  was  compelled 
to  subscribe  to  a  military  fund  to  provide  for  widows  and  orphans  of  officers,  and 
that  if  he  had  continued  in  the  service  his  widow  would  have  been  entitled  to 
an  allowance  out  of  a  fund  called  "  Lord  Clive's  Fund."  That  after  the  Indian 
forces  had  been  transferred  to  the  Crown  he,  while  in  the  performance  of  mili- 
tary duty,  and  in  all  respects  physically  and  mentally  competent  to  perform  any 
duties  which  were  or  might  be  required  of  him,  —  was,  without  any  charge  of 
misconduct,  called  upon  to  retire  from  the  service,  in  pursuance  of  a  general 
order  made  by  the  governor  general  of  India  with  the  sanction  of  the  defend- 
ant, by  which  order  unemployed  officers  ineligible  for  employment  by  reason  of 
clear  misconduct,  or  proved  physical  or  mental  inefficiency,  &c.,  might  be 
required  to  retire  upon  a  pension  ;  and,  upon  his  declining  voluntarily  to  retire, 
he  was  compalsorily  placed  upon  the  pension  list ;  and  the  fact  of  his  removal 
to  the  pension  list  was  notified  in  the  usual  way  by  a  general  order  of  the  com- 
mander-in-chief published  in  the  Oazette : 

Held,  on  demurrer,  that  the  claim  disclosed  no  cause  of  action,  for  the  Crown, 
acting  by  the  defendant,  had  a  general  power  of  dismissing  a  military  officer  at 
its  will  and  pleasure,  that  the  defendant  could  make  no  contract  with  a  military 
officer  in  derogation  of  such  powers  ;  and  the  customs,  regulations,  &c. ,  relied 
on  by  the  plaintiff  must  be  taken  to  be  always  subject  to  it,  and  incapable  of 
superseding  it,  and  further,  that  the  publication  in  the  Gazette  was  an  official 
act  under  the  authority  of  the  Crown,  for  which  the  defendant  could  not  be 
responsible  in  an  action  for  libel.  Gfrant  v.  Seeretarp  of  State  for  India  (C.  P. 
Div.),  XXI— 865. 

8. The  administration  of  the  poor-laws,  both  by  the  government  depart- 
ment and  by  the  local  authorities,  including  the  conduct  of  the  medical  officers, 
is  matter  of  public  interest ;  but  the  publication  of  a  report  of  proceedings  at  a 
meeting  of  poor-law  guardians,  at  which  ex  parte  charges  of  misconduct  against 
the  medical  officer  of  the  union  were  made,  but  no  proof  given  or  hearing  had, 
is  not  privileged  by  the  occasion.  Purcell  v.  Sovoler  (C.  P.  Div.),  XX — 478. 
Bee  Chimin Aii  Law,  45-47 ;  Injunction,  22,  23,  82 ;  Malicious  Prosecution, 

4,  5  ;  Pleading,  2, 12 ;  Slander,  1,  etc. 

LICENSE  — ^Excise,  1-4;  Mines,!. 

LIEN. 

1.  Of  agent.  A  company  employed  an  agent  for  the  sale  of  goods  in  a  shop 
taken  for  that  purpose.  The  agent  was  to  be  paid  a  commission  on  the  sale, 
and  he  was  to  accept  bills  for  tlie  company  for  such  a  reasonable  amount  as  was 
represented  by  the  goods  on  his  premises  ;  and  if  on  the  bills  arriving  at  matu- 
rity the  agent  had  not  sufficient  funds  in  his  hands  to  meet  the  biUs,  the  com- 
pany were  to  make  good  the  difference. 
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Tiie  compan3r  failed  and  was  wound  up,  and  at  that  time  a  bill  accepted  by 
tlie agent  bad  not  arrived  at  maturity: 

Iff  hi,  tbnt  tliH  agent  bad  a  lien  upon  tbe  goods  in  bis  bands  for  tbe  amount 
of  ibe  bill.     Matter  of  Pavy's  Patent  Felted  Fabric  Co.  (Cban.  Div.),  XVI— 661. 

2. QftCBrey  wbetber  a  connnission  agent  is  entitled  to  be  indemnified  out 

of  the   proceeds  of  his  principal's  goods  sold   by  him  against  all  liabilities 
^  incurred  by  him  on  account  of  bis  principal,  including  the  amount  of  an  accom- 
modation bill  drawn  by  the  principal  and  accepted  by  such  agent.     Hood  v. 
StaUtfbrwis  (App.  Cas.),  XXIV— 560. 

3.  S.,  who  had  for  many  years  traded  as  a  timber  merchant  in  his  own 

name,  entered  into  an  agreement  with  F.  &  Co.,  who  were  also  timber  mer- 
chants, to  carry  on  his  business  tbenceforth  as  their  agent  at  a  remuneration  by 
way  of  a  share  of  profits.  The  business  was  thenceforth  carried  on  under  this 
agreement,  but  in  the  name  of  S.  as  before.  S.  dealt  with  the  timber  in  his 
possession  as  If  he  were  the  absolute  owner  of  it  (except  as  between  himself  and 
F.  &  Co.),  and  there  was  nothing  done  to  inform  the  outside  world  of  the 
change  which  had  taken  place.  In  the  course  of  the  business  F.  &  Co.  drew 
bilis  on  S.,  which  he  accepted  in  his  own  name  to  be  protected  by  F.  &  Co. 
Both  F.  &  Co.  and  afterwards  S.  filed  liquidation  petitions. 

Before  S.'s  liquidation,  F.  <fe  Co.'s  trustee  demanded  the  timber  in  his  hands, 
which  was  refused : 

Held,  that  to  the  extent  of  the  current  bills  S.'s  estate  had  a  lien  on  the  tim- 
ber.   Matter  of  Fa/wcus.    Ex  parte  Buck  (Chan.  Div.),  XVIII— 833. 

4. A  firm  of  merchants  in  England  employed  a  firm  of  merchants  in 

South  America  as  their  agents  to  purchase  goods  and  send  them  to  England. 
The  foreign  firm  drew  bills  on  the  English  firm  and  sold  them  in  South 
America,  and  with  the  proceeds  purchased  goods  which  they  shipped  to 
England,  sending  the  bills  of  lading  directly  to  the  English  firm,  and  at  the 
same  time  advising  them  of  the  drawing  of  the  bills,  by  means  of  which  they 
had  purchaf;ed  the  goods,  and  requesting  them  to  carry  the  invoice  price  of  the 
goods  to  their  account.  The  English  firm  went  into  liquidation,  and  the  foreign 
firm  also  became  bankrupt.  When  the  English  firm  stopped  payment  a  cargo 
of  goods  was  in  transitu,  and  some  of  the  bills  drawn  for  purchasing  them  had 
been  accepted  by  the  English  firm,  but  not  paid,  and  others  had  not  been 
accepted.  The  trustee  in  the  liquidation  took  possession  of  the  cargo  on  its 
arrival.  The  creditors  of  the  foreign  firm  claimed  to  have  the  goods  appropri- 
ated to  meet  the  bills  drawn  in  respect  of  them  : 

Held,  that  the  foreign  firm,  whether  regarded  as  the  agents  of  the  English 
firm  or  as  vendors,  had  parted  with  all  property  in  the  goods,  and  had  no  power 
to  direct  the  appropriation  of  the  proceeds  ;  and,  therefore,  no  equity  arose  on 
the  insolvency  of  the  two  firms  in  favor  of  the  holders  of  the  bills  to  have  the 
proceeds  applied  in  payment  of  the  bills  under  the  doctrine  of  Ex  parteWaring, 
Tappenbeck,  Matter  of    Ex  parte  Banner  (Chan.  Div.),  XVI — 740. 

6. A  direction  by  consignor  to  consignee  to  place  the  invoice  price  of 

goods  to  his  credit  and  the  bills  drawn  against  them  to  his  debit  does  not  amount 
to  an  appropriation  of  the  goods  to  protect  the  bills.     Id. 
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6.  Of  packer.  A  packer  is  entitled  to  a  general  lien  on  the  goods  of  his  cas- 
tomer  which  are  in  his  hands.  Matter  of  Witt.  Ex  parte  Skubrook  (Chan. 
Div.),  XVII-.586. 

7.  Of  trustee  and  beneficiary.  Immediatelj  before  a  marriage  the  Intended 
husband  signed  a  memorandum  agreeing  that  certain  bonds  (in  the  memorandum 
called  "stocks"),  which  were  part  of  the  wife's  property,  should  be  transferred 
to  the  wife  and  her  son  by  a  former  marriage  in  trust  for  her,  *'  neither  party 
having  power  to  dispose  of  the  said  stocks  without  consent  of  both  parties  to 
such  disposal."  After  the  marriage  the  husband  obtained  possession  of  part  of 
these  bonds  without  the  consent  of  the  son,  and  disposed  of  them  : 

Ueidt  that  the  husband  was  liable  to  make  good  the  amount  of  the  bonds  so 
disposed  of  by  him,  and  that  the  wife  and  her  trustee  were  entitled  to  a  lien  for 
the  amount  upon  all  other  property  of  the  wife  which  remained  in  specie,  and 
that  the  amount  must  be  settled,    ffastie  v.  Edstie  (Chan.  Div.),  XVI — ^758. 

8.  Of  wharfinger.  A  wine  merchant  brought  an  action  against  another  wine 
merchant  to  restrain  him  from  pirating  his  trademark  by  branding  it  on  the  corks 
of  his  bottles.  Some  of  the  wine  in  bottles  with  the  pirated  trademark  was  in 
the  warehouse  of  certain  wharfingers  who  were  made  defendants  to  the  action. 
In  their  defence  they  disclaimed  all  interest  in  the  matter  in  dispute,  and  sub- 
mitted to  act  as  the  court  might  direct  upon  having  their  charges  and  costs  paid. 
At  the  trial  they  contended  at  the  bar  that  the  plaintiff,  if  his  right  was  estab- 
lished, ought  not  to  touch  the  bottles  for  the  purpose  of  removing  the  branded 
corks  without  first  paying  their  charges  : 

Held,  that  the  wharfingers  had  done  nothing  to  disentitle  them  to  their  costs 
of  the  action  ;  and  that  if  the  plaintiff  had  any  lien  on  the  wine  for  his  costs  it 
must  be  postponed  to  the  wharfingers'  lien  for  their  charges.  But,  quare, 
whether  the  plaintiff  had  any  lien  on  the  wine.  Moet  v.  Pickering  (Chan.  Div.), 
XXV— 866  ;  reversing  S.  C,  XXIII— 334. 

See  Attornbt,    5-14 ;   Bakkbuftct,    58 ;    Mortgage,    31-35 ;    Pabtnkh- 

8HIP,  32  ;   Salb,  33-35  ;  Vendor,  etc.,  6,  7. 

LIFE  ESTATE  — iS^  Tenant  for  Life,  1,  etc.;  Waste,  1 ;  Will,  65-69. 

LIGHT  —  See  Easehent,  5-11. 

LIMITATIONS,  STATUTE  OP. 

1.  When  begins  to  ran.  The  effect  of  an  order  of  foreclosure  absolute 
obtained  by  a  legal  mortgagee  is  to  vest  the  ownership  and  beneficial  title  to  the 
mortgaged  land  for  the  first  time  in  the  mortgagee  ;  so  that  an  action,  brought 
within  twenty  years  next  after  the  order  of  foreclosure,  by  the  mortgagee  to 
recover  possession  of  such  land,  was  held,  since  the  Judicature  Act,  1873,  to 
be  not  barred  by  the  Statutes  of  Limitations  (3  &  4  Wm.  4,  c.  27,  and  1  Vict, 
c.  28),  although  more  than  twenty  years  had  elapsed  since  the  legal  estate  in 
the  land  had  been  conveyed  to  the  mortgagee,  and  since  the  last  payment  of 
principal  or  interest  secured  by  the  mortgage.  Heath  v.  Pugh  (Q.  B.  Div.), 
XXIX— 660. 

2.  Where  the  owner  of  a  colliery  breaks  over  the  bounds  between  his 

own  and  the  mine  of  another  and  takes  out  coal  belonging  to  the  latter,  who 
has  no  knowledge  or  reason  to  suspect  the  existence  of  the  trespass,  the  Statute 
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of  Limitations  will  not  begin  to  run  thereon  until  tlie  discovery  of  such  trespass. 
JSheUnaHical  Gommisrian&rs  ▼.  Horth  Eastern  By.  Co,  (Chan.  Div.),  XXI— 787. 

3. In  1783  the  then  governors  of  Magdalen  Hospital  demised  certain 

property  belonging  to  the  charity  to  a  lessee  for  ninety -nine  years  at  a  pepper- 
corn rent,  and  the  property  had  been  enjoyed  under  the  lease  ever  since.  In 
1876  the  present  governors  of  the  hospital  brought  an  action  claiming  a  declara< 
tion  that  the  lease  was  void  under  the  statute  18  Eliz.  c.  10,  and  possession 
accordingly,  whereupon  the  defendants,  who  were  persons  claiming  by  deriva- 
tive title  from  the  original  lessee,  demurred  to  the  statement  of  claim,  on  the 
ground  that  the  action  was  barred  by  the  Statute  of  Limitations  : 

ffeid  that  the  lease  was  not  originally  void,  but  only  voidable  at  the  option  oi 
the  successive  governors  of  the  hospital ;  that  the  present  governors  had,  by 
bringing  the  action,  exercised  that  option,  and  had  avoided  the  lease ;  and  that 
the  Statute  of  Limitations  did  not  conunence  to  run  till  action  brought,  and 
therefore  did  not  apply  to  the  case.  Magdalen  Hospital  v.  Knotte  (Chan. 
Div.),  XXII— 14. 

4.  To  what  applies.  The  Statute  of  Limitations  does  not  apply  to  an 
express  trust  for  a  legacy,  yet  where  the  beneficiary  or  his  representative  has 
allowed  a  very  long  time  to  elapse  without  attempting  to  enforce  the  trust, 
equity  will,  when  enforcing  it,  apply,  as  to  interest  on  the  legacy,  the  prin- 
ciple of  the  statute.     Thompeon  v.  Eastwood  (App.  Cas.),  XIX-— 48. 

5.  Money  paid  into  court  under  the  Lands  Clauses  Act  for  purchase  of 

land  which  was  subject  to  an  equitable  mortgage  by  deposit,  with  a  memoran- 
dum undertaking  to  g^ve  a  legal  mortgage ;  on  petition  by  the  mortgagee  for 
payment  out : 

JBiM,  that  the  analogy  of  the  Statutes  of  Limitation  applied,  and  that  only 
six  years'  arrears  of  interest  could  be  charged.  Matter  of  Stead* s  Estate  (Chan. 
Div.).  XVn— 711. 

6.  In  1850  a  suit  for  administration  was  instituted  by  the  tenant  for  life 

under  a  will  of  certain  leaseholds,  who  subsequently  mortgaged  her  life  interest. 
The  mortgagee  obtained,  under  an  order  made  in  1860,  liberty  to  enter,  and  did 
enter,  into  possession  of  the  rents  for  the  purpose  of  keeping  down  the  interest  on 
her  mortgage,  and  paying  the  balance  to  the  tenant  for  life.  In  Mareh,  1866,  the 
tenant  for  life  left  her  home,  and  was  never  heard  of  afterwards.  On  a  petition 
presented  in  1875  by  the  persons  entitled  in  remainder,  it  was  held  that,  under 
the  circumstances,  the  tenant  for  life  must  be  taken  to  have  died  soon  after 
June,  1866. 

On  a  petition  now  presented  by  the  same  parties  for  an  account  of  arrears  of 
lent  received  by  the  mortgagee  : 

Held,  that  the  petitioners  had  been  guilty  of  no  laches  in  not  filing  their  peti- 
tion till  the  expiration  of  seven  years  after  the  disappearance  of  the  tenant  for 
life,  and  that  they  were,  therefore,  entitled  to  an  account  of  rents ;  but  that 
there  was  no  fiduciary  relation  between  the  mortgagee  and  the  petitioners,  and, 
therefore,  they  were  only  entitled  to  arrears  for  six  years  before  the  filing  of  the 
petition.     Hickman  v.  Upsall  (Chan.  Div.),  XIX— 780. 

7-  Certain  lands  which  were  subject  to  a  fee  farm  rent  were,  in  1813, 

conveyed  u^n  a  sale  by  the  then  owner  to  the  plaintiff's  predecessor  in  title. 
From  1812  down  to  1872  the  rent  was  paid  by  the  vendor  and  his  successors  in 
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title,  notwithstanding  the  fact  that  ihey  had  ceased  to  have  any  interest  in  the 
lands.  The  persons  who,  daring  that  period,  claimed  to  be  entitled  to.  and  so 
received  the  rent,  were  ignorant  of  the  conveyance  of  the  lands  to  the  plaintiffs 
predecessor  in  title.  In  1872,  the  successor  in  title  of  the  vendor  refused  to 
continue  the  payments  of  rent,  and  the  defendant,  as  the  owner  of  the  rent, 
thereupon  demanded  payment  of  the  rent  from  the  plaintiff,  and  on  her  refusal 
to  pay  it,  distrained  upon  the  land  for  the  arrears.  The  plaintiff  thereupon 
replevied,  claiming  that  the  defendant's  title  to  the  rent  was  barred  by  disoon- 
tin  nance  of  the  receipt  of  the  rent,  under  3  &  4  Wm.  4,  c.  27,  ss.  2,  3,  on  the 
ground  that  the  payments  of  rent  since  1812  not  being  by  the  terre-tenant,  there 
had  been  no  receipt  of  the  rent  within  that  act  daring  such  period : 

HMt  that  there  was  no  discontinuance  of  receipt  of  the  rent ;  first,  because 
the  provisions  of  the  statute  only  apply  where  there  has  been  an  omission  by 
the  party  entitled  to  the  rent  to  enforce  his  remedies  for  the  payment  with 
knowledge  that  the  rent  has  not  been  paid,  which  was  not  the  case  with  regard 
to  the  defendant  or  his  predecessors  In  title  ;  and,  secondly,  because  under  the 
circumstances  it  must  be  presumed  that  on  the  conveyance  of  the  lands  before 
mentioned  there  was  some  arrangement  that  the  vendor  should  indemnify  the 
purchaser  against  the  rent,  and  the  payments  of  rent  from  1812  to  1872  were 
therefore  made  on  behalf  of  the  plaintiff  and  her  predecessors  in  title  ;  and  that 
the  defendant's  title  was  therefore  not  barred.  Adnam  v.  Sandioich  (Q.  B.  IHv.), 
XXI— 216. 

8.  Rights  acqnll'od  under.  One  who,  in  working  his  own  mines,  enteiB 
npon  and  takes  coals  from  beneath  adjacent  lands,  under  a  demise  from  one 
whom  he  supposes  to  be  the  owner  thereof,  does  not  by  continuing  to  so  work 
them  for  more  than  twenty  years  acquire  a  right  under  the  Statute  of  Limita- 
tions.   AMon  V.  Stock  (Chan.  Div.),  XXIII— 292. 

9. An  action  to  recover  an  estate  tail  under  a  will  cannot  be  maintained 

by  one  who  has  been  out  of  possession  more  than  twenty  years,  although  he 
may  have  been  ignorant  of  his  right  until  shortly  before  the  commencement  of 
his  action.     Bawhins  v.  Penrhyn  (Chan.  Div.),  XXII — 845. 

10.  Acknowledgment  or  new  promise.  In  an  action  for  work  done,  the 
plaintiff,  in  answer  to  a  plea  of  the  Statute  of  Limitations,  put  in  evidence  the 
two  following  letters,  written  within  six  years  of  the  oSmmencement  of 
the  action  by  the  defendant's  testator,  the  person  for  whom  the  work  was  done, 
to  the  plaintiff  :  "I  shall  be  obliged  to  you  to  send  in  your  account,  made  up 
to  Christmas  last.  I  shall  have  much  work  to  be  done  this  spring,  but  cannot 
give  further  orders  till  this  be  done."  "You  have  not  answered  my  note.  I 
again  beg  of  you  to  send  in  your  account,  as  I  particularly  require  it  in  the 
course  of  this  week  :" 

Held,  that  they  amounted  to  a  promise  to  pay  the  balance  due  on  the 
account,  and  took  the  case  out  of  the  statute.  Quincey  v.  Sharpe  (Exch.  Div.), 
XVI— 535. 

11.  The  defendant,  whose  debt  to  the  plaintiff  was  barred  by  the  Statute 

of  Limitations,  wrote  to  the  plaintiff  within  six  years  before  action  the  follow- 
ing letter  :  *'  I  return  to  Shepperton  about  Easter.  If  you  send  yie  there  the 
particulars  of  your  account  with  vouchers,  I  shall  have  it  examined  and  check 
sent  to  you  for  the  amount  due  ;   but  you  must  be  under  some  great  mistake 
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in  sappofiing  that  the  amoant  due  to  joa  is  anything  like  the  sam  you  now 
claim :" 

Meld,  that  the  debt  was  reviyed,  as  the  request  to  be  furnished  with  an 
account  with  vouchers  at  a  particular  time  and  place  did  not  negative  the 
implied  promise  to  pay  arising  from  the  admission  of  a  balance  due.  Sheet  v. 
Lindsay  (Exch.  Div.),  XX— 564.     See  notes.  Id.,  568. 

12.  In  May,  1874,  the  defendant,  in  answer  to  a  demand  of  a  debt  incur- 
red by  him,  wrote  to  the  plain  tifits  as  follows  :  "I  shall  be  glad,  as  soon  as  my 
position  becomes  somewhat  better,  to  begin  again  and  continue  with  my  instal- 
ments." In  September,  1876,  he  again  wrote :  *'  Since  the  present  year  I  find 
myself  in  a  more  hopeful  sphere,  which,  as  soon  as  the  general  commercial 
crisis  gives  way,  will  render  to  me  more  than  necessary  for  living. "  At  the 
trial  the  defendant  admitted  that  in  one  year  since  1874  his  income  was  greater 
by  £14  tlian  it  had  been  in  that  year  ;  but  no  proof  was  adduced  that  the  *'  gen- 
eral commercial  crisis"  alluded  to  in  the  defendant's  letter  of  September,  1876, 
had  given  way: 

Meld,  that  if  the  defendant's  letters  constituted  such  acknowledgments  as  to 
warrant  the  inference  of  promises  to  pay,  they  were  conditional  promises  only, 
and  there  was  no  proof  of  the  substantial  fulfilment  of  the  conditions.  Meyher- 
hoffY.  FroMieh  (Com.  PI.  Div.),  XXX— 413 ;  affirming  S.  C,  Id.,  200.  See 
notes.  Id.,  206. 

13.  May  be  set  np  by  demurrer,  in  1858  the  plaintiff  and  defendant 
entered  into  partnership  transactions  which  came  to  a  final  termination  in  1861, 
when  the  defendant  admitted  that  £787  was  due  to  the  plaintiff,  but  he  never 
snbseqaently  made  any  admission  of  the  debt,  or  promise  to  pay.  The  plaintiff 
brought  an  action  for  an  account  of  the  partnership  dealings  : 

Held,  that  the  Statute  of  Limitations  could  be  set  up  on  demurrer ;  and  was 
a  good  defence  to  a  claim  for  partnership  accounts.  Noyes  v.  Cratdey  (Chan. 
Div.),  XXVI— 478.     See  notes,  Id.,  486. 

14.  Statute  does  not  apply  to  Jamaica.  By  will  in  1810,  B.  devised  to 
trustees  his  estate  in  Jamaica  to  hold  to  the  use  that  H.  should,  out  of  the  rents 
and  profits,  receive  for  life  an  annuity  payable  quarterly  for  her  separate  use, 
with  powers  of  distress  and  entry  and  perception  of  the  rents  and  profits,  and 
after  her  decease  to  the  use  that  the  trustees  should  pay  the  annuity  unto  her 
children,  as  she  should  appoint,  for  their  lives. 

The  testator  gave  other  annuities  out  of  the  rents  and  profits  of  the  same 
estate,  and  gave  the  estate  to  the  use  of  his  son  for  life,  with  remainders  over. 
The  last  payment  on  account  of  H.'s  annuity  was  in  1842.  H.  died  in  1853. 
She  made  an  appointment,  and  arrears  were  due  to  her  and  her  appointees. 
The  estate  was  for  some  years  a  waste,  and  no  rents  and  profits  were  received 
till  1870,  and  when  received  they  were  paid  into  court : 

Meld,  that  the  Statute  of  Limitations  (8  &  4  Will.  4,  c.  27)  did  not  apply  to 
Jamaica,  and  that  the  leg^l  personal  representative  of  H.  was  entitled  to  be 
paid  the  arrears  due  to  her.     Pitt  v.  Lord  Dacre  (Chan.  Div.),  XVIII — 512. 

See  Eminent  Domain,  8. 

LIQUIDATED  DAMAGES  — /S^  Contract,  26. 

LIQUORS  —  See  Criminal  Law,  40;  Excise,  1,  etc. 
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LOST  WILL  — >a5«  Wills,  38-27. 

LUNATIC. 

1.  Jurisdlotlon  od  The  Vice-Chancellor  of  the  Coanty  Palatine  of  Lancas- 
ter haying  declined  to  give  directions  as  to  whether  an  infant  ward  of  court  who 
was  alleged  to  have  become  of  unsound  mind  should  or  should  not  be  kept  at  a 
lunatic  asylum,  on  the  ground  that  the  court  had  no  jurisdiction  to  inquire 
whether  he  was  of  unsound  mind  or  not : 

Heldt  on  appeal,  that  the  jurisdiction  of  the  court  over  its  infant  ward  was 
not  taken  away  by  any  physical  or  mental  disability  to  which  the  infant  might 
be  subject,  and  that  such  directions  ought  to  be  g^ven  as  to  his  treatment  as  the 
court  considered  to  be  most  for  his  benefit.  Matter  of  Edwirds  (Chan.  Div.), 
XXVn— 146. 

2. The  Chancery  Division  has  jurisdiction  to  give  directions  as  to  the 

guardianship  and  maintenance  of  a  person  of  unsound  mind  not  so  found,  bat 
will  not  exercise  it  unless  the  property  is  small  and  proceedings  are  not  Intended 
to  be  taken  in  Lunacy.     Vane  v.  Varie  (Chan.  Div.),  XVI — 710. 

3.  Inquisition,  costs  o£  A  person  was  found  to  be  a  lunatic  by  inquisition, 
but  died  before  a  committee  of  her  estate  had  been  appointed.  On  an  applica- 
tion under  the  Lunacy  Regulation  Act  the  court  made  a  declaration  that  the 
costs  of  the  inquisition  had  been  pro^rly  incurred,  and  ought  to  be  paid  out  of 
the  deceased  lunatic's  estate  in  a  due  course  of  administration.     Matter  of 

Meares  (Chan.  Div.),  XXVII--106. 

• 

4.  Liquidation  petition  by.  A  liquidation  petition  cannot  be  signed  by  a 
next  friend  on  behalf  of  a  lunatic  not  so  found  by  inquisition.  Matter  of  Cahen 
(Chan.  Div.),  XXVI— 608. 

6. Senible,  that,  in  the  case  of  a  lunitic  so  found  by  inquisition,  the  Court 

of  Lunacy  might  have  jurisdiction  to  direct  that  a  liquidation  petition  should  be 
signed  on  his  behalf.     I^. 

6.  Maintenance.  M.,  a  pauper  lunatic  in  an  asylum  at  Bethnal  Qreen,  bat 
not  found  lunatic  by  inquisition,  became  entitled  to  a  small  fund  in  court.  An 
order  was  made  in  1856  on  petition  under  the  Trustee  Relief  Act,  by  M.  by  his 
next  friend,  directing  that  he  should  continue  at  the  asylum  until  further  order, 
and,  the  guardians  of  the  poor  of  his  parish  undertaking  to  maintain  him  there, 
that  £31  a  year  should  be  raised  out  of  the  fund  and  paid  to  the  guardians  in 
repayment  of  the  sums  to  be  expended  in  his  maintenance.  In  1859  he  was 
removed  to  the  new  asylum  for  his  county  by  order  of  the  justices,  but  without 
any  order  of  the  Court  of  Chancery.  From  this  time  no  payments  were  applied 
for  by  the  guardians.  He  remained  in  the  county  asylum  till  his  death  in  1875. 
His  legal  personal  representative  petitioned  for  transfer  of  the  funds  in  court  to 
him.     The  guardians  appeared  and  claimed  maintenance  for  the  past  time  : 

Heldf  that  the  guardians  could  not  claim  maintenance  under  the  order,  which 
ceased  to  be  operative  on  the  lunatic's  removal  to  a  fresh  asylum.  Matter  of 
Marman'8  TruMs  (Chan.  Div.),  XXV— 258. 

7.  Held,  also,  that  any  claim  for  raaintennnce  independently  of  the  order 

was  merely  a  debt  of  the  lunatic,  payable  by  his  personal  representative  in  dae 
course  of  administration,  and  that  the  court  had  no  jurisdiction  in  the  matter  to 
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order  payment  of  it,  bnt  that  the  whole  fand  mast  go  to  the  personal  repre- 
sentative.    Id. 

8.  Repairs  of  estate.  Repairs  and  permanent  improvements  to  a  large 
arooant  npon  an  estate  of  which  a  lunatic  was  tenant  in  tail  in  possession  were 
found  to  be  expedient.  There  was  in  court  a  sufficient  fund  of  personalty  to 
which  the  lunatic  was  absolutely  entitled,  and  his  income  was  much  more  than 
sufficient  for  his  requirements.  The  amount  required  for  repairs  and  improve- 
ments was  ordered  to  be  raised  by  mortgage  or  charge  of  the  settled  estate. 
Matttr  of  Gist  (Chan.  Div.),  XXII— 534. 

9.  Sale  of  property.  A  lunatic  was  tenant  for  life  of  the  advowson  of  a 
rectory  and  other  real  estate.  Under  the  order  of  the  court  a  lease  of  the  prop- 
erty for  ninety-nine  years,  if  the  lunatic  should  so  long  live,  had  been  made  to 
two  persons  at  a  large  rent.  This  lease  had  become  vested  in  the  administrator 
of  the  survivor  of  the  two  lessees,  the  administrator  being  also  the  first  tenant  in 
tail  in  remainder  expectant  on  the  death  of  the  lunatic  without  issue  male.  Tho 
lunatic  was  aged  eighty- two,  and  had  never  had  any  issue.  The  administrator 
wished  to  sell  the  next  presentation  to  the  rectory,  and  petitioned  the  court,  as 
protector  of  the  settlement,  to  consent  to  the  barring  of  the  entail  of  the  advow- 
son so  far  as  might  be  necessary  for  effecting  the  proposed  sale  : 

Hdd^  that,  as  the  application  was  not  for  the  benefit  of  the  lunatic's  estate, 
but  only  for  the  benefit  of  a  collateral,  the  court  ought  not  to  interfere.  Matter 
0/ TAarp  (Chan.  Div.),  XVII— 798. 

10.  Disposition  of  funds  in  court.  A  fund  in  court  in  a  lunacy,  the  lunatic 
being  dead,  represented  land  in  settlement.  A  deceased  tenant  in  tail  had 
created  a  base  fee  : 

Hdd^  that  the  fund  could  not  be  paid  out  to  the  persons  claiming  through 
him,  except  upon  the  production  of  a  deed  enlarging  the  base  fee.  MaUer  of 
Reynolds  (Chan.  Div.),  XVII— 800. 

8ee  Criminal  Law,  80,  81. 
MAINTENANCE  — /8^  Infants,  14-17;  Legacies,  73 ;  Lunatic,  6,  7. 

MALICE— i6^  Criminal  Law,  48,  49. 

MALICIOUS  PROSECUTION. 

1.  Oorporation  liable  for.  An  action  for  a  malicious  prosecution  will  lie 
against  a  company.  EdtKirds  v.  Midland  By.  Co.  (Q.  B.  Div.),  XXIX— ^21. 
See  note.  Id.,  623. 

2. The  employment  of  policemen  by  a  company  to  protect  their  property 

is  an  act  within  the  scope  of  the  incorporation  of  the  company,  and  the  company 
is  liable  for  a  malicious  prosecution  commenced  by  him.     Id. 

3.  Probable  oanse.  Where  the  person  lawfully  entitled  to  the  possession 
of  A  building  obtains  such  possession  in  the  absence  of  the  previous  occupants, 
and  they  forcibly  eject  him,  there  la  probable  cause  for  instituting  a  criminal 
prosecution  against  them  for  a  forcible  entry  and  detainer,  and  though  they  are 
acquitted  thereof  they  cannot  maintain  an  action  against  the  former  for  mali- 
cious prosecution.     Lotos  V.  7)3(/br(i  (App.  Cas.),  XVI — 74. 
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4.  DecUratioQ  in  the  Supreme  Court  of  Halifax,  Nova  Scotia,  cbarging 

tlie  defeadantB  in  the  first  three  counts  with  falsely  and  malicioualj  writing  aod 
publishing  coacerniog  Clie  plaintiiT  tlie  words  contained  In  a  certain  notice  served 
upon  blm  under  sect.  14  of  the  Statutes  of  Canada.  32  &  33  Vict.  c.  16,  requiring 
him,  being  indebted  to  them  or  others  on  certain  promissory  notes  long  overdae, 
to  make  au  assignment  of  his  estate  and  eflecis  for  the  tienefit  of  bis  creditors, 
and  alleging  in  the  fifth  count  that  the  defendants  maliuously  and  trjtliout  rea- 
sonable or  probable  cause  obtained  a  writ  of  capiat  against  the  plaintiff,  in  an 
action  on  certain  prouii8ao>7  notes  of  which  the  plalntiS  was  the  maker  and 
the  defendants  weni  the  indorsees  for  value,  hj  falsely  and  maliciously  repre- 
senting by  a  false  affidavit  that  the  plaintiiT  was  about  to  leave  the  province, 
HOd  alleging  the  arrest  of  the  ptainliS  thereunder  and  his  BubseqQeot  discharge 
by  an  order  of  court  on  its  appearing  that  he  was  not  about  to  leave  the  said 

Plea  to  the  first  three  counts,  a  denial  of  pabllcatjon  to  any  one  bat  the  plain- 
tiff, and  that  the  notice  cont^nad  a  tme  statement  of  facts  ;  to  the  fifth  count, 
that  having  been  informed  and  believing  that  the  pltdotlft  was  about  to  leave 
the  province  the  defendants  caused  proceedings  to  be  taken  to  recover  their 
debt,  which  was  of  long  Htandlng, 

The  judge  directed  the  jury  that  If  the  defendants  did  not  at  the  time  of  the 
arrest  believe  that  their  debt  would  be  otherwise  lost,  and  acted  with  a  view  to 
protect  the  interests  of  the  indorsers  of  the  notes  rather  than  their  own,  that 
would  \m  evidence  of  want  of  reasonable  and  probable  cause  for  arresting,  and 
entitle  the  plaintiff  to  damages ;  and  the  court  subsequently,  in  discharging  a 
rule  niti  for  a  new  trial,  held  that  the  general  verdict.  Including  damages  In 
respect  of  the  lirst  three  counts,  wbs  justified  on  the  ground  that  the  pleas  of  the 
defendants  to  those  counts  did  not  deny  the  material  allegations  of  publication, 
Atlsity,  and  malice : 

Htld,  that  there  was  a  misdirection,  which  justified  a  new  trial.  There  was 
reasonable  and  probable  cause  for  the  arrest  if  the  defendants  believed  that 
the  plaintiff  was  about  to  leave  the  province,  and  that  their  remedy  against  him 
wonld  be  lost  if  he  were  not  arrested  ;  notwillistanding  they  might  have  believed 
that  thej  conld  recover  the  debt  from  the  indorsers,  and  were  endeavoring  to 
protect  the  interests  of  the  indorsers.  Bank  of  Britith  Iforth  America  v. 
Strong  (App.  Cas.),  SVI— 24. 

6.  The  said  notice  being  a  legal  proceeding  was  prima  fade  prlvil^ed, 

and  DO  action  would  He  for  the  delivery  of  It  to  a  third  peraon  for  service  apon 
the  plaintiff  unless  upon  proof  of  express  malice.  The  allegation  of  falsity 
was  implicitly  denied,  and  there  was  therefore  no  necessity  to  expressly  deny 
malice.    Id. 

See  Plbadikg,  9. 

MANDAMUS. 

Jurisdiction  o£  The  Bapreme  Coart  of  Victoria  has  power  to  make  an 
'  of  a  mandatorr  character  upon  the  Master  in  Equity  in  relation  to  duties 
led  by  him  under  Act  No.  388,  whether  in  his  capacity  of  an  officer  of  the 

or  of  a  revenue  officer  responsible  to  the  Crown.  Armj/tage  v.  WHleiruon 
.  Cas.).  XXIV— 254. 
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2.  When  allowed.  In  a  case  where  the  Postmaster- General  had  taken  the 
property  of  a  telegraph  company  under  the  Telegraph  Act  of  1868,  but  refused 
to  allow  a  displaced  employe  the  full  compensation  provided  by  tbat  act,  a  man- 
damus was  granted  to  compel  him  to  make  that  allowance.  Regina  v.  Past- 
mcuter-Oeneral  (Q.  B.  Div.).  XXVIII— 359. 

3.  When  not  allowed.  A  writ  of  mandamus  is  a  prerogative  writ,  and  not 
a  writ  of  right,  and  the  granting  of  it  is,  in  that  sense,  discretionary.  The  ex- 
ercise of  this  discretion  cannot  be  questioned,  but  the  grant  of  a  peremptory 
mandamus  is  a  decision  upon  a  right,  declaring  what  is  and  what  is  not  lawful 
to  be  done,  and  such  decision  is  subject  to  review.  Regina  v.  Church-wardens 
0/  AU  Saints,  etc.  (App.  Cas.),  XVII— 1.     See  notes.  Id.,  19. 

4.  To  oompel  laying  rate  to  pay  debt.  The  5  Geo.  4,  c.  86,  s.  1,  gives  to 
church-wardens  and  overseers  of  parishes  the  power  to  borrow  money  from  the 
Public  Works  Loan  Commissioners  for  the  purpose  of  building  or  repairing 
churches,  &c.,  and  gives  the  commissioners  the  power  to  make  loans  to  them 
for  such  purposes.  It  then  confers  on  the  church-wardens  the  power  to  make 
rates  for  the  repayment  of  such  loans,  "by  annual  or  half  yearly  instalments 
within  the  period  of  twenty  years,  at  farthest,  from  the  advancing  of  any  such 
sums  respectively  ": 

Held,  that  after  the  expiration  of  the  twenty  years  the  church- wardens  and 
overseers  had  no  power  to  make  a  rate  for  the  purposes  of  paying  money  bor- 
rowed under  the  act,  and  that,  consequently,  a  mandamus  commanding  them 
to  do  so  could  not  be  sustained.     Id. 

6. The  15th  section  of  19  &  20  Vict.  c.  104,  does  not  affect  this  matter.    Id. 

6.  To  oompel  performanoe  of  impossible  dnty.  The  court  will  not  issue 
a  writ  of  mandamus  against  a  public  body  when  it  is  clearly  shown  that  the 
performance  of  the  duty  sought  to  be  enforced  is  impossible,  by  reason  of  want 
of  funds  not  involving  any  default  on  the  part  of  such  body. 

An  order  was  issued  by  the  Board  of  Trade,  under  the  7th  section  of  the  Rail- 
way Clauses  Act,  1863  (26  &  27  Vict.  c.  92),  directing  a  railway  company  to 
make  a  bridge  for  the  purpose  of  carrying  a  turnpike  road  over  their  line 
instead  of  crossing  the  same  oh  the  level. 

Previously  to  the  making  of  this  order,  the  company  had  exhausted  all  their 
powers  of  raising  money  in  making  the  line,  and,  the  undertaking  proving  a 
failure,  they  had  leased  their  line  in  perpetuity  to  another  company,  and  such 
lease  was  confirmed  by  a  special  act  of  Parliament.  The  lessees  took  all  the 
profits  of  the  line,  paying  a  portion  of  the  interest  due  to  the  company's  debent- 
ure stockholders.  The  company  consequently  had  no  funds  for  the  construo- 
tion  of  the  bridge. 

On  an  application  for  a  mandamus  to  oompel  the  company  to  comply  with  the 
Older  of  the  Board  of  Trade,  the  above  facts  being  shown,  the  court  discharged 
the  rule  for  the  mandamus.  Matter  of  Bristol  By,  Co.  (Q.  B.  Div.),  XXVIII— 2. 
See  notes.  Id.,  4. 

7.  To  compel  reception  of  evidence.  A  mandamus  will  not  lie  to  compel 
a  committing  magistrate  to  receive  evidence  on  the  part  of  a  person  charged 
with  maliciously  publishing  a  defamatory  libel,  to  show  the  truth  of  the  libel. 
Begina  v.  Garden  (Q.  B.  Div.),  XXIX— 180. 
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8.  To  compel  rehearing  of  case.  The  appellant  was  convicted  by  a  metro- 
politan police  magistrate  under  5  Geo.  4,  c.  88,  s.  4,  which  makes  panisbable  as 
a  rogue  and  vagabond  ^  every  person  ....  using  any  subtle  craft,  means,  or 
device,  by  palmistry  or  otherwise,  to  deceive  and  impose  on  any  of  His  Majes- 
ty's subjects."  The  conviction  described  the  offence  as  "  unlawfully  using  cer- 
tain subtle  craft,  means,  and  device"  (omitting  the  words  "by  palmistry  or 
otherwise ").  Upon  appeal  to  the  Middlesex  Sessions,  the  proceedings  com- 
menced with  an  objection  from  the  appellant  that  the  omission  of  the  above 
words  made  the  conviction  bad.  The  justices,  after  hearing  the  point  argued, 
retired,  and  on  their  return  the  assistant  ^udge  gave  what  purported  to  be  the 
decision  of  the  sessions,  quashing  the  conviction  on  the  objection  taken  to  it. 
Upon  application  for  a  mandamus  to  the  sessions  to  hear  the  appeal  on  the  mer- 
its, it  was  proposed  to  show  by  affidavits  from  the  justices  that  the  decision 
given  by  the  assistant  judge  was  contrary  to  the  opinion  of  a  majority  of  the 
justices  forming  the  court,  and  that  after  such  opinion  had  been  communicated 
to  him,  he  persisted  in  giving  his  decision  as  that  of  the  Sessions  : 

Held,  first,  that  tbe  order  of  sessions  having  been  duly  recorded,  it  was  too 
late  to  inquire  whether  it  did  or  did  not  represent  the  opinion  of  the  majority  of 
the  justices.  Secondly,  that  the  decision  upon  the  form  of  the  conviction  was 
not  a  decision  upon  a  preliminary  matter,  but  a  hearing  and  adjudication  upon 
the  merits,  which  upon  a  mandamus  could  not  be  reviewed.  Segina  ▼.  Jtuticei 
of  Middlesex  (Q.  B.  Div.),  XXI— 239. 

MANSLAUaHTER—zS^  Criminal  Law,  50,  61. 

MARINE  INSURANCE  — iS^  Inburakcb,  Marikb,  1,  etc. 

MARRIAGE. 

1.  Validity.  A  marriage  solemnized  by  a  clergyman  in  a  building  near  the 
parish  church,  while  that  was  undergoing  repair,  held  valid,  on  proof  that 
divine  service  had  several  times  been  performed  there,  which  raised  a  presump- 
tion that  it  had  been  licensed.    Begina  v.  CreetweU  (Q.  B.  Div.),  XVU— 106. 

2.  How  established.  Habit  and  repute  is  not  a  mode  of  constituting  but  of 
proving  a  marriage ;  and  when  a  true  and  undivided  habit  and  repute  is  shown, 
a  presumption  of  the  marriage  arises  by  the  law  of  Scotland.  De  Thoren  v. 
Attorney-General  (App.  Cas.),  XVII— 72.    See  notes,  Id.,  80. 

3. The  presumption  of  marriage  is  much  stronger  than  the  presumption 

in  regard  to  other  facts.     Id. 

4. When  a  matrimonial  ceremony  took  place  in  Scotland,  the  parties 

being  ignorant  of  an  impediment,  afterwards  removed,  and  when,  believing 
themselves  to  be  validly  married,  they  lived  together  continuously  for  years  as 
husband  and  wife,  and  were  regarded  as  such  by  all  who  knew  them,  the  mar- 
riage was  held  to  have  been  established  by  the  force  of  habit  and  repute,  with- 
out any  proof  of  mutual  consent  by  verbal  declaration.     Id. 

6. It  must  be  inferred  that  the  matrimonial  consent  was  interchanged 

as  soon  as  the  parties  were  enabled,  by  the  removal  of  the  impediment,  to  enter 
into  the  contract.     Id. 
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6. The  (mus  of  rebutting  a  marriage  by  habit  and  repute  is  thrown  on 

those  who  deny  it.     Id. 

7. The  ceremony  which  took  place,  although  invalid,  was  ulidoubtedly 

a  consent  by  the  parties  to  live  together  as  husband  and  wife.    And  their  sub- 
sequent cohabitation  was  a  proof  of  continued  consent.     Id. 

3ee  HusBAKD  and  Wife,  1,  etc.  ;  Lbx  Loci,  4 ;  Name,  1. 

MARRIAGE  SETTLEMENT. 

1.  Covenant  to  settle.  A  covenant  to  EkBttle  after-acquired  property  will,  in 
the  absence  of  indications  of  a  contrary  intention,  be  read  as  limited  to  the  dura- 
tion of  the  coverture,  and  this  though  the  covenant  relates  only  to  property 
from  a  specified  source.     Matter  of  Campbell  (Chan.  Div.),  XXIII — ^267. 

2. A  marriage  settlement  which  recited  an  agreement  to  settle  certain 

specified  property  upon  the  trusts  thereinafter  declared,  and  that  it  had  been 
agreed  that  the  hasband  should  enter  into  the  covenant  thereinafter  contained 
for  settling  upon  the  same  trusts  any  future  property  to  which  the  wife  might 
become  entitled  after  the  solemnization  of  the  marriage,  contained  a  covenant 
by  the  hasband  that  if  at  any  time  during  the  joint  lives  of  the  husband  and 
wife  any  future  portion,  or  real  or  personal  estate,  should  "  come  to  or  devolve 
upon  "  the  wife,  or  upon  the  husband  in  her  right,  and  whether  in  possession, 
reversion,  remainder,  contingency,  or  expectancy,  the  hasband  would  settle,  or 
concur  with  the  wife  in  settling,  such  future  portion,  real  or  personal  estate, 
upon  the  trusts  declared  by  the  settlement  concerning  the  settled  funds.  At  the 
time  of  the  marriage  the  wife  was  entitled  under  a  will  to  a  contingent  rever- 
sionary interest  in  personal  estate  which,  during  the  coverture,  became  vested, 
bat  did  not  come  into  possession  until  after  the  coverture  had  determined  by 
the  death  of  the  wife  : 

Held,  that  it  was  not  within  the  covenant.  Matter  of  MicheWs  Trusts  (Chan. 
Div.),  XXV— 711 ;  reversing  S.  C,  XXIII— 224. 

3. Covenant  in  marriage  settlement  to  settle  property  to  which  the  wife 

then  was  or  she  or  her  husband  in  her  right  should  during  the  coverture 
become  entitled.  At  the  date  of  the  settlement  a  trust  fund  stood  so  limited 
that  on  the  death  of  the  wife  without  issae  one  moiety  thereof  would  belong  to 
her,  subject  to  the  life  interest  therein  of  her  husband,  as  her  share  of  an  intes- 
tate's estate :  * 

Held,  that  the  wife's  contingent  reversionary  interest  in  this  fund  was  bound 
by  the  covenant.     Commell  v.  Keith  (Chan.  Div.),  XVIII— 810. 

4. By  a  post-nuptial  settlement  a  husband  covenanted  to  settle  any  prop- 
erty to  which  the  wife,  or  he  in  her  right,  either  then  was  or  at  any  time  dur- 
ing the  coverture  should  become  entitled  : 

Meld,  that  a  contingent  interest  in  a  fund  standing  in  court  to  the  credit  of  a 
cause,  which  fell  into  possession  after  the  termination  of  the  coverture,  was 
bound  by  the  covenant.    Agar  v.  George  (Chan.  Div.),  XVII — 706. 

6.  By  a  marriage  settlement  the  intended  husband  and  wife  severally 

covenanted  with  the  trustees  that  all  the  real  and  personal  property  (if  any)  not 
thereinbefore  settled,  to  which  the  wife,  or  the  husband  in  her  right,  "  shall  at 
any  time  or  times  during  the  said  intended  coverture  become  beneficially  enti- 
tled in  pofiseeaion  or  reversion,  or  in  any  manner  whatever,  derivable  directly  or 
Vol.  XL  21 
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indirectly  from  "  J.,  should  be  settled  as  therein  mentioned.  At  the  date  of  the 
settlement  and  of  the  marriage  the  "wife  was  entitled  to  a  fund  bequeathed  by 
J.,  subject  to  the  life  interest  of  a  person  who  outlived  the  wife  : 

Held,  that  the  fund  was  not  subject  to  the  covenant.  Matter  of  Joneses  WiU 
(Chan.  Div.),  XVI— 791. 

6.  Acknowledgment  by  inliant.  By  order  of  a  Vice-Chancellor  indentures 
of.  settlement  were  directed  to  be  executed  by  a  married  woman  who  was  an 
infant.  This  court  allowed  the  certificate  of  acknowledgment  under  3  &  4 
Wm.  4,  c.  74,  B.  84,  to  be  varied  by  omitting  the  words  **  of  full  age."  Matter 
ofLaeef/iQ.  B.  Div.),  XXIX-538. 

7.  Oonfirmation  of.  By  an  ante-nuptial  settlement,  it  was  witnessed  that 
the  intended  husband  and  the  intended  wife  (who  was  a  minor)  would,  as  soon 
after  the  marriage  as  the  case  would  admit,  convey  to  the  trustees  certain  funds 
to  which  the  intended  wife  was,  contingently  on  her  attaining  twenty-one  or 
marriage,  entitled  in  reversion  expectant  on  the  death  of  her  mother ;  and  that 
the  intended  husband  should  bring  certain  property  into  settlement. 

The  husband  died,  leaving  a  son.  After  the  husband's  death,  in  a  suit  relat- 
ing to  part  of  the  property  agreed  to  be  settled  by  him,  in  which  the  widow,  as 
administratrix,  was  a  defendant,  a  decree  was  made  by  consent  of  all  parties  by 
which  part  of  the  property  was  ordered  to  be  paid  to  the  trustees  : 

Heldf  that  this  amounted  to  a  confirmation  by  the  widow  of  the  settlement. 
WhUe  V.  Cox  (Chan.  Div.),  XVI— 803. 

8.  The  widow  married  again ;   and  daring  the  second  coverture  the 

reversionary  funds  fell  into  possession,  whereupon  a  petition  was  presented  by 
the  second  husband  and  his  wife,  as  they  alleged,  in  ignorance  of  the  effect  of 
their  so  doing,  praying  that  the  wife's  funds  might  be  carried  over  to  an  account 
intituled  the  account  of  the  settlement  made  on  the  first  marriage ;  and  upon 
the  petition  an  order  was  made  as  prayed. 

On  suit  by  the  second  hpsband  to  have  the  settlement  declared  void  against 
him  and  the  children  of  the  second  marriage  : 

Held,  that  the  presentation  of  the  petition,  followed  by  the  order  of  the  court, 
amounted  to  a  confirmation  by  the  second  husband  of  the  settlement,  and  bill 
dismissed,  but  without  costs.     Id. 

9.  Ijiability  of  income  for  debts.  A  married  woman  having  property  set- 
tled to  her  separate  use,  with  restraint  upon  anticipation,  concurred  in  a  fraud- 
ulent mortgage  of  such  property,  concealing  the  restraint  upon  anticipation. 

The  mortgagee  obtained  a  judgment  against  her  for  the  amount  lent,  and  a 
charging  order  to  charge  her  next  accruing  dividend  : 

MM,  that  such  charging  order  must  be  discharged  ;  for  in  no  case  and  by  no 
device  could  the  restraint  upon  anticipation  be  evaded.  Stanley  v.  Stanley 
(Chan.  Div.),  XXIII— 729. 

10.  Effect  of  failmre  of  trosts.  By  a  settlement  made  on  the  marriftge  of 
L.  and  G.,  L.  agreed  that  he  would,  after  the  marriage,  transfer  to  the  trustees 
a  sum  of  consols,  and  Q.  assigned  unto  the  same  trustees  some  Portuguese 
bonds.  The  trustees  were  to  pay  the  income  of  the  consols  to  L.  for  life,  and 
after  his  death  to  pay  it  to  G.  for  life,  and  after  the  death  of  the  survivor,  in 
trust  for  the  children  of  the  marriage,  and  if  none,  in  trust  for  the  survivor  of 
L.  and  G, ,  his  or  her  executors  i^nd  administrators.     T)ie  trustees  were  to  pay 
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the  income  of  the  bonds  to  L.  daring  his  and  G/s  joint  lives,  and  In  case  he 
shoold  survive,  then,  after  G.*s  decease,  to  transfer  the  bonds  to  whom  she 
might  appoint  bj  will,  and  in  default  of  appointment,  to  her  next  of  kin  ;  but 
if  she  should  survive  L.,  then  in  trust  to  transfer  the  bonds  to  her,  her  execu- 
tors or  administrators.  After  the  marriage,  the  consols  were  transferred  to  the 
trustees.  L.,  by  will,  gave  to  his  wife  the  whole  of  his  property  absolutely, 
and  G.  bequeathed  the  whole  of  her  property  to  her  husband  for  life,  and  after 
his  death,  to  her  sisters.  Both  husband  and  wife,  who  left  Liverpool,  in  April, 
1874,  in  the  Liberia,  were,  with  all  hands  on  board,  drowned  at  sea  : 

Held,  that  the  funds  settled  belonged  to  the  legal  personal  representatives  of 
each  settlor.     WoUaOon  v.  Berkeley  (Chan.  Div.),  XVI— 738. 

11.  SuoceBsion  under.  By  a  marriage  settlement  the  trust  funds  were,  in 
the  event  of  the  husband  surviving,  to  go  as  if  the  wife  had  died  without  having 
been  married.     She  died,  leaving  her  husband  and  one  child  surviving : 

HM,  that  the  trust  funds  went  to  the  child.  Matter  of  BaWs  Trusts  (Chan. 
Div.),  XXVII— 518. 

12m  By  a  settlement  reciting  a  royal  warrant  directing  a  sum  of  £1,000 

to  be  paid  to  trustees  for  the  benefit  of  A.  D.  and  J.  D.  and  children  of 
A.  D.^  it  was  declared  that  the  trustees  should  stand  possessed  of  the  £1,000 
upon  trusts  for  investment  and  payment,  and  application  of  the  Income  to  or  for 
the  benefit  of  A.  D.  and  J.  D.  during  their  respective  lives,  and  from  and  after 
the  deceases  of  A.  D.  and  J.  D.  upon  trust  to  pay,  divide,  or  transfer  the  £1,000, 
and  all  dividends  or  interest  which  might  be  due  thereon,  unto  and  amongst  all 
and  every  the  child  and  children  of  A.  D..  and  the  issue  of  such  child  and  chil- 
dren, if  more  than  one,  in  equal  shares  and  proportions,  and  if  but  one,  then 
the  whole  to  such  one,  and  to  be  paid  and  transferred  to  such  children  or  child 
as  should  be  sons  or  a  son  at  the  age  of  twenty-one  years,  and  to  such  children 
or  child  as  should  be  daughters  or  a  daughter  at  the  age  of  twenty-one  years,  or 
day  of  marriage,  whichever  should  first  happen,  the  issue  of  any  child  or  chil- 
dren whose  parent  or  parents  should  die  before  his,  her,  or  their  share  or  shares 
should  become  payable  to  be  entitled  to  the  share  or  shares  which  his,  her,  or 
their  parent  or  parents  would  have  been  entitled  to  if  living.  A  son  of  A.  D. 
attained  twenty-one,  and  died  in  the  lifetime  of  A.  D.  leaving  a  child  : 

Heldy  that  the  child  of  the  son  so  dying  was  entitled  to  the  parent's  share  of 
the  trust  fund.    Day  v.  Baddiffe  (Chan.  Div.),  XVIII— 745. 

13.  Ante-nuptial  articles  were  signed  which  provided  for  the  wife's  per- 
sonal estate  being  vested  in  trustees,  **  the  trusts  of  the  income  being  for  the 
benefit  of  the  said  [husband  and  wife]  during  their  lives,  and  the  trusts  of  the 
capital  being  for  and  amongst  the  cbildreh  according  to  the  appointment  of 
the  said  [husband  and  wife],  or  the  survivor  of  them  ;  and  in  default  of 
appointment,  to  the  children  equally ;  and  in  the  event  of  there  being  no  chil- 
dren, and  of  the  said  [husband]  being  the  survivor,  the  trust  property  to  be  at 
his  absolute  disposal."  After  the  marriage  a  settlement  was  executed  which 
limited  the  income  to  the  husband  and  wife  during  their  joint  lives,  and  to  the 
survivor  of  them  during  his  or  her  life,  and  then  gave  the  capital  to  the  children 
absolutely  as  tenants  in  common ;  but  if  tliere  was  no  child,  and  the  husband 
survived  the  wife,  then  to  the  husband.  There  was  only  one  child  of  the 
niarriage,  and  he  died  at  the  age  of  six  months,  in  the  lifetime  of  the  parents. 
The  husband  died  in  the  lifetime  of  the  wife ; 
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Hdd,  that  the  capital  of  the  fund  and  the  arrears  of  income  at  the  death  of 
the  husband  belonged  to  the  wife,  for  that  the  court  would  have  carried  the 
articles  into  effect  by  giving  the  wife  the  first  life  estate  to  her  separate  use, 
and  by  making  the  shares  of  sons  contingent  on  their  attaining  twenty-one,  and 
of  daughters  on  their  attaining  twenty-one  or  marrying,  or  by  inserting  clauspg 
of  survivorship  and  accruer  on  the  death  of  sons  under  twenty-one  and  of 
daughters  under  that  age  and  unmarried,  so  that  the  husband  would  have  had 
no  title  as  next  of  kin  of  his  deceased  infant  child,  and  that  the  settlement  must 
be  rectified  accordingly.     Cogan  v.  Duffleld  (Chan.  Div.),  XVI— 700. 

14. By  a  marriage  settlement  land  of  the  husband  was  conveyed,  "  for 

making  a  provision "  for  the  wife  and  the  issue  of  the  intended  marriage,  to 
such  uses  as  the  husband  and  wife  should  during  their  joint  lives  by  deed 
appoint,  remainder  to  the  use  of  the  husband  for  life,  remainder  to  the  use  of 
the  wife  for  life,  remainder  to  the  use  of  the  children  of  the  marriage  as  the 
husband  and  wife  should  by  deed  jointly  appoint,  or  as  the  survivor  should  by 
deed  or  will  appoint,  and,  in  default  of  appointment,  to  the  use  of  the  children 
in  equal  shares  as  tenants  in  common  in  fee,  and,  if  but  one  child,  to  the  use  of 
that  one  child  in  fee,  with  an  ultimate  remainder  in  default  of  children  to  the 
use  of  the  heirs  and  assigns  of  the  husband.     There  was  a  proviso  that  the 
grantees  to  uses  and  the  survivor  of  them,  and  the  executors  and  administrators 
of  the  survivor,  their  or  his  assigns,  should,  after  the  death  of  the  survivor  of 
the  husband  and  wife,  and  during  the  respective  minorities  of  any  of  their  chil- 
dren, receive  the  rents  of  the  share  of  such  child  or  children,  and  should,  after 
providing  for  his,  her,  or  their  maintenance  and  education,  invest  the  surplus 
(if  any)  as  therein  mentioned,  and  accumulate  the  same  in  trust  for  the  persons 
who  should  ultimately  become  absolutely  entitled  to  the  shares  from  which  the 
same  should  have  proceeded.     No  money  fund  (other  than  these  accumulations) 
was  included  in  the  settlement,  and  it  contained  no  power  of  sale.     Some  years 
after  the  solemnization  of  the  marriage  the  husband  and  wife  mortgaged  the 
property.    The  mortgage  deed  contained  a  recital  of  the  settlement,  and  a  recital 
that  the  husband  and  wife  had  requested  the  mortgagee  to  lend  them  £600  on 
the  security  of  the  property,  which  he  had  agreed  to  do,  but  it  contained  no 
other  recital,  and  by  it  the  husband  and  wife,  in  exercise  of  their  joint  power, 
appointed  the  property  to  the  use  of  the  mortgagee  in  fee,  but  subject  to  a  pro- 
viso for  redemption  on  payment  of  the  mortgage  money.     The  proviso  was  for 
reconveyance  of  the  property  to  the  uses  of  the  settlement.     The  mortgage  con- 
tained a  power  for  the  mortgagee  to  sell  the  property,  and  a  declaration  that,  in 
case  the  property  or  any  part  of  it  should  be  sold  under  the  power,  the  mort- 
gagee should,  after  paying  the  expenses  of  sale  and  the  principal  and  interest 
due  upon  the  mortgage,  pay  over  the  surplus  (if  any)  to  the  husband,  his  heirs, 
executors,  administrators,  or  assigns.      After  the  death  of  the  husband  the 
mortgagee  sold  the  whole  of  the  property,  and,  after  payment  of  expenses  and 
the  mortgage  debt  and  interest,  there  remained  a  surplus  in  his  hands : 

Held,  that  there  was  no  resulting  trust  of  the  surplus,  but  that  the  husband's 
personal  representative  was  entitled  to  it  as  part  of  his  personal  estate.  JoneM 
V.  Davies  (Chan.  Div.).  XXV— 223. 

16.  B£fect  of  divorce.  The  rights  of  a  husband  under  a  marriage  settle* 
ment,  settling  the  wife's  property  in  trust  for  her  for  life,  then  one  moiety  as 
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she  sboold  appoint,  &c.,  and  the  other  moiety  in  trust  for  her  husband  abso- 
lately,  are  not  forfeited  by  a  dissolution  of  the  marriage  for  the  husband's 
adultery.     Burton  v.  Sturgeon  (Chan.  Div.),  XVI— 769. 

16. The  husband's  rights  under  a  marriage  settlement,  by  which  prop 

erty  was  settled  upon  trust  for  his  wife  during  their  joint  lives,  and  after  her 
decease,  for  him  during  life,  and  then  for  their  children  if  any,  but  for  the  wife 
absolutely  if  she  should  survive  her  husband,  with  power  to  her  to  appoint  by 
will,  are  not  forfeited  by  the  dissolution  of  the  marriage  for  the  husband's 
adultery.    FUzgerald  v.  Chapman  (Chan.  Div.),  XVI— 634. 

MARRIED  WOMAN  — iS^  Criminal  Law,  43,  44  ;  Dower,  1,  2  ;  Husband 

AND  Wife,  1,  etc.;  Partition,  5. 

MASTER  AND  SERVANT. 

1.  Jnxisdlotion  of  disputes.  By  the  Employers  and  Workmen  Act,  1875  (38 
&  39  Vict.  c.  90),  s.  4,  "  a  dispute  under  this  act  between  an  employer  and  a 
workman  may  be  heard  and  determined  by  a  court  of  summary  jurisdiction,  and 
such  court,  for  the  purposes  of  this,  act,  shall  be  deemed  to  be  a  court  of  civil 
jurisdiction  "  limited  to  £10.  By  s.  10,  "  In  this  act  the  expression  '  workman/ 
.  .  .  means  any  person  who,  being  a  laborer,  servant  in  husbandry,  journey- 
man, artificer,  handicraftsman,  miner,  or  otherwise  engaged  in  manual  labor, 
.  .  .  has  entered  into  or  works  under  a  contract  with  an  employer,  whether  the 
contract  be  ...  a  contract  of  service  or  a  contract  personally  to  execute  any 
work  or  labor." 

The  expression  "court  of  summary  jurisdiction"  means  (inter  alia)  a  stipen- 
diary magistrate  : 

Held,  that  a  potter's  printer,  under  a  contract  with  his  employers  to  do  work  ' 
in  which  he  was  assisted  by  "  transferrers  "  whom  he  himself  engaged  and  paid, 
was  a  "  workman  "  within  the  act,  and  liable  in  proceedings  liefore  a  magistrate 
to  pay  damages  for  a  breach  of  his  contract  with  his  employers,  caused  by  his 
transferrers'  refusal  to  do  the  work,  although  he  was  ready  and  willing  to  do  it. 
Granger  v.  Affndey  (Q.  B.  Div.),  XXIX— 655. 

2.  Discharge  by  act  of  servant.  By  the  Coal  Mines  Regulation  Act,  1872, 
s.  52,  power  is  given  to  frame  special  rules  for  the  conduct  and  guidance  of  the 
peiaons  acting  in  the  management  of  a  coal  mine  or  employed  in  or  about  the 
same.  By  a  special  rule  in  force  in  the  H.  mine,  no  person  "  employed  in  or 
about  the  works"  was  to  ascend  the  pit  contrary  to  the  direction  of  the  hooker- 
on.  In  the  H.  mine  the  workmen  had  power  to  dismiss  themselves  at  a 
moment's  notice.  The  respondents  were  workmen  employed  in  the  H.  mine, 
and  being  dissatisfied  with  their  working  place  discharged  themselves.  They 
asked  the  hooker-on  to  allow  them  to  ascend  the  pit,  but  he  refused  to  do  so 
ontil  the  ordinary  time  came  for  workmen  to  quit  the  mine ;  the  respondents 
however  ascended  contrary  to  his  direction  : 

Held,  that  the  special  rule  above  mentioned  still  applied  to  the  respondents, 
and  they  were  guilty  of  a  breach  thereof.  Iligham  v.  Wright  (C.  P.  Div.), 
XXI— 348. 

3.  Forfeiture  of  wages.  A  weaver,  a  woman  subject  to  the  provision^  of 
the  Factory  Acts,  was  employed  at  a  mill  in  which  amongst  the  rules  were  rule 
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15,  that  no  person  shaU  leave  his  or  her  work  withoat  giving  fourteen  dajs' 
previous  notice,  such  notice  to  be  given  on  a  Saturday,  and  rule  16,  that  anj 
person  leaving  without  giving  such  notice  **  shall  forfeit  all  wages  then  due,  or 
earned,  or  unpaid."  She  was  paid  by  the  piece,  and  all  work  done  was  booked 
up  at  three  o'clock  on  the  Wednesday  afternoon  in  each  week,  and  paid  for  on 
the  following  Saturday,  all  work  booked  after  three  o'clock  on  the  Wednesday 
afternoon  being  carried  forward  to  the  following  week.  She  left  the  mill  before 
three  o'clock  on  a  Wednesday  afternoon  without  giving  the  required  notice, 
having  previously  carried  in  and  had  booked  certain  work  which  she  had  com- 
pleted. On  the  following  Saturday  she  applied  for  the  wages  due  at  the  time 
she  left  and  when  she  had  completed  her  work,  but  payment  was  refused  on  the 
ground  that  the  same  were  forfeited  by  rules  15  and  16.  No  daim  was,  how- 
ever, made  for  damage  sustained  by  the  employer. 

The  11th  section  of  the  Employers  and  Workmen  Act,  1875,  enacts  that  "in 
the  case  of  a  child,  young  person,  or  woman,  subject  to  the  provisions  of  the 
Factory  Acts,  any  forfeiture  on  the  ground  of  absence  or  leaving  work  shall  not 
be  deducted  from  or  set  off  against  a  claim  for  wages  or  other  sum  due  for  work 
done  before  such  absence  or  leaving  work,  except  to  the  amount  of  the  damage, 
if  any,  which  the  employer  may  have  sustained  by  reason  of  such  absence  or 
leaving  work  *': 

HM,  that  the  above  facts  did  not  show  a  weekly  hiring  at  weekly  wages,  but 
showed  that  the  price  for  the  work  done  and  booked  when  the  weaver  left  on 
the  Wednesday  was  then  earned  and  due,  though  not  then  payable,  and  that  the 
same  would  have  been  'forfeited  by  rules  15  and  16,  but  that  as  there  was  no 
damage  and  the  weaver  was  a  woman  subject  to  the  Factory  Acts  she  was  pro- 
tected by  the  said  11th  section,  and  could  not  be  deprived  of  what  she  had  so 
earned.     Warburtan  v.  HeywaHh  (Q.  B.  Div.),  XXIX— 487. 

4.  Master's  right  of  action  for  enticing  away.  An  action  lies  against  a 
third  person  who  maliciously  induces  another  tp  break  his  contract  of  exclusive 
personal  service  with  an  employer  which  thereby  would  naturally  cause,  and 
did  in  fact  cause,  an  injury  to  such  employer,  although  the  relation  of  master 
and  servant  may  not  strictly  exist  between  the  employer  and  employed.  Bovjen 
V.  HaU  (Q.  B.  Div.),  XXIX— 649. 

6. Where  in  such  an  action  the  employed  was  also  a  defendant,  bat  as 

against  him  the  plaintiff  claimed  only  an  injunction  and  not  damages,  it  was 
held  that  damages  might,  in  the  discretion  of  the  court,  be  given  under  Lord 
Cairns'  Act  (21  &  22  Vict.  c.  27),  and  that  the  jury,  therefore,  should  be  directed 
by  the  judge,  in  the  event  of  a  verdict  for  the  plaintiff,  to  find  such  damages  as 
should  be  awarded ;  first,  if  the  court  should  think  it  a  proper  case  both  for 
injunction  and  damages ;  and  secondly,  if  the  court  should  think  it  a  proper 
case  for  damages  only,  and  not  also  for  an  injunction.     Id. 

6.  For  injury  to  servant.  Claim  alleged  that  the  servant  of  the  plaintiff 
took  a  ticket  and  travelled  by  the  L.  T.  &  S.  Railway;  that  the  defendants, 
the  Great  Eastern  Railway  Company,  supplied  the  engines,  drivers  and  firemen 
for  working  the  traffic  of  the  L.  T.  &  S.  Railway,  and  also  the  signalmen  for 
working  the  said  traffic  at  the  S.  Junction  ;  that  the  L.  T.  &  8.  train  in  which 
the  servant  travelled  came  into  collision  with  a  train  of  the  defendant  company 
at  the  junction,  through  the  negligence  of  the  defendants'  signalman  there; 
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that  the  servant  was  hurt,  whereby  the  plaintiff  lost  his  services  and  was  dam- 
nified.    On  demurrer : 

Held,  that  the  action  was  against  independent  wrongdoers,  not  parties  to  the 
contract  of  carriage,  for  a  pure  tort,  and  could  tiierefore  be  maintained.  Ber- 
ringer  v.  Oi^ent  Eastern  Ry.  Co.  (Com.  PI.  Div.).  XXX— 466. 

7.  Maater's  liability  for  servant's  mistake.  By  agreement  between  the 
Smithfield  Club  and  the  defendants,  who  were  proprietors  of  a  building  ahd 
premises  at  Islington  called  the  Agricultural  Hall,  the  club  were  to  have  the 
exclusive  use  of  the  hall  during  the  period  of  their  annual  show  of  stock,  &c., 
the  defendants  providing  and  paying  a  sufficient  staff  (who  were  to  be  under 
the  sole  control  of  the  secretary  and  stewards  of  the  club),  to  receive,  take  care 
of,  and  redeliver  the  stock,  &c.,  ezhibited,  and  also  paying  the  club  £1,000  ;  in 
consideration  of  which  the  defendants  were  to  receive  certain  fees  or  admission 
money  from  the  visitors.  The  stock  and  articles  to  be  exhibited  were  received 
at  the  gate  of  the  defendants'  premises  by  one  Sharman  (upon  orders  signed  by 
the  secretary  of  the  Smithfield  (*lub),  who  contracted  with  the  defendants  for  a 
lamp  sum,  amongst  other  things,  to  receive  them  and  to  redeliver  them  at  the 
end  of  the  show  upon  like  orders  ;  the  defendants  in  no  way  interfering.  One 
Stilgoe,  who  exhibited  a  pen  of  three  sheep  at  the  show  in  1873,  sold  them  to 
the  plaintiff  ;  and  upon  the  plaintiff's  drover  producing  an  order  for  their 
removal  signed  by  Stilgoe,  Sharman  or  one  of  his  men  delivered  him  by  mistake 
sheep  from  another  pen.  These  the  plaintiff  rejected,  and  he  brought  this 
action  against  the  defendants  for  converting  his  sheep  : 

Held,  by  Grove  and  Archibald,  JJ.,  —  Lord  Coleridge,  C.J.,  doubting,  —  that 
the  defendants  were  not  responsible  under  the  circumstances  for  the  acts  or 
defaults  of  Sharman  or  his  men,  they  not  being  the  servants  of  the  defendants. 
Affirmed  on  appeal,  —  the  CTourt  of  Appeal  holding  that,  as  between  the  plain- 
tiff and  the  defendants,  there  was  no  privity  of  contract,  and  no  duty  on  the 
part  of  the  latter  to  redeliver  the  stock,  &&,  at  the  close  of  the  show.  Oodin  v. 
AgrieuUural  HaU  Co,  (Com.  PL  Div.),  XVII— 867.     See  notes.  Id.,  380. 

8.  For  servant's  negligence.  The  carman  of  the  defendant,  a  coal  mer- 
chant, for  the  purpose  of  delivering  coals  at  the  premises  of  a  customer, 
removed  an  iron  plate  in  the  footway  which  covered  an  opening  communicating 
with  the  coal  cellar.  The  plaintiff  was  passing  along  the  footway  at  the  time. 
The  carman  gave  her  no  warning  that  the  plate  was  taken  up,  and  in  conse- 
quence of  his  negligence  in  not  taking  due  precautions,  without  any  want  of  due 
care  on  her  part,  she  fell  into  the  opening  and  sustained  injuries  : 

Held,  in  an  action  against  the  defendant  for  negligence,  that  he  was  responsi- 
ble.     WhUeley  v.  Pepper  (Q.  B.  Div.),  XX— 341.     See  notes,  Id.,  343. 

9.  The  plaintiff  sent  a  heifer  (which  was  put  into  a  horse-box)  by 

defendants'  railway  to  their  P.  station.  On  the  arrival  of  the  train  at  the 
station,  there  being  only  two  porters  available  to  shunt  the  horse-box  to  the 
siding,  from  which  alone  the  heifer  could  be  delivered  to  the  plaintiff,  in  order 
to  save  delay  he  assisted  in  shunting  the  horse-box,  and  while  he  was  so  assist- 
ing be  was  run  against  and  injured  through  a  train  being  negligently  allowed 
by  the  defendants'  servants  to  come  out  of  the  siding.  There  was  evidence  that 
the  station-master  knew  that  the  plaintiff  was  assisting  in  the  shunting,  and 
assented  to  his  doing  so  : 
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Held,  that  the  plaintiff  was  not  a  mere  volunteer  assisting  the  defendants' 
servants,  but  was  on  the  defendants'  premises  with  their  consent  for  the  par- 
pose  of  expediting  the  delivery  of  his  own  goods ;  and  the  defendants  were 
therefore  liable  to  him  for  the  negligence  of  their  servants.  Wright  v.  London 
A  North  Western  .By.  Co.  (Q.  B.  Div.),  XVI— 314 ;  affirming  S.  C,  XIII— 245. 

10. The  plaintiffs  occupied  premises  beneath  the  offices  of  the  defend- 
ants who  were  solicitors.  One  of  the  defendants  had  a  room  of  the  offices,  and 
in  it  was  a  lavatory  for  his  own  use  exclusively,  and  his  orders  to  his  clerks 
were  that  no  clerk  should  come  into  his  room  after  he  had  left.  A  clerk  went 
into  the  room  to  wash  his  hands  at  the  lavatory  after  his  employer  had  left, 
turned  the  water  tap,  and  negligently  left  it  so  that  water  flowed  from  it  into 
the  plaintiffs'  premises  and  damaged  them. 

In  an  action  for  negligence  : 

Held,  that  the  act  of  the  clerk  was  not  within  the  scope  of  his  authority,  or 
incident  to  the  ordinary  duties  of  his  employment,  and  that  there  was  no  evi- 
dence of  negligence  for  which  the  defendants  were  liable.  Stevens  v.  Wood- 
toard  (Q.  B.  Div.),  XXIX— 645. 

11.  The  plaintiff  was  run  over  and  sustained  injuries  through  furious 

driving  on  the  part  of  a  cab  driver,  and  brought  his  action  for  such  injuries 
against  the  proprietor  of  the  cab.  The  arrangement  between  the  proprietor  and 
the  driver  was  that  the  horse  and  cab  were  intrusted  by  the  former  to  the  latter 
for  the  day,  to  be  used  entirely  at  the  driver's  discretion  during  the  day,  for  the 
purpose  of  plying  for  hire.  The  driver  was  to  pay  16s.  for  the  cab ;  all  that  he 
made  above  that  sum  was  his  perquisite  for  his  labor,  and  any  deficiency  he 
had  to  make  good  afterwards.  There  was  no  particular  time  fixed  for  going 
out  or  returning  with  the  cab.  On  the  day  when  the  accident  occurred,  the 
driver  was  on  his  way  back  with  the  cab  to  the  stables  of  the  proprietor  intend- 
ing to  return  the  cab.  When  he  came  to  the  end  of  the  mews  in  which  tlie 
stables  were,  he  went  on  with  the  cab  to  a  tobacconist's  a  little  way  off 
and  purchased  some  snuff,  and  on  his  way  back  to  the  stables  the  accident 
happened  : 

Held,  that  the  proprietor  was  liable  for  the  acts  of  the  driver  while  acting 
within  the  scope  of  the  purposes  for  which  the  cab  was  intrusted  to  him,  as  a 
master  for  the  acts  of  his  servant,  and  that  the  driver  was  at  the  time  of  the 
accident  so  acting.  Venaibles  v.  Smith  (Q.  B.  Div.),  XX — 345.  See  notes. 
Id.,  349. 

12. The  defendant's  cannan,  without  his  master's  permission,  and  for  a 

purpose  of  his  own  wholly  unconnected  with  his  master's  business,  took  oat  the 
defendant's  horse  and  cart,  and  on  his  way  home  negligently  ran  against  the 
plaintiff's  cab  and  damaged  it.  The  course  of  the  employment  of  the  carman 
was,  that,  with  the  defendant's  horse  and  cart,  he  took  out  beer  to  customers  of 
the  defendant  (a  brewer),  and  in  returning  to  the  brewery  he  called  for  empty 
casks  wherever  they  would  be  likely  to  be  collected,  for  which  he  received  from 
the  defendant  a  gratuity  of  Id.  each.  At  the  time  of  the  accident  the  cannan 
had  with  him  two  casks  which  he  had  picked  up  on  his  return  journey  at  a  pub- 
lic house  which  his  master  supplied,  and  for  which  he  afterwards  received  the 
customary  Id. : 

Held,  that  the  carman  had  not  re-entered  u{)on  his  ordinary  duties  at  the  time 
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of  the  accident,  and  therefore  the  master  was  not  liable.     Rayner  v.  MUcheU 
(Com.  PL  Div.),  XXI— 323. 

13.  For  ii^Jury  to  servant  by  negligence  of  fellow  servant.  The  de- 
fendants had  on  their  premises  gates  which  were  safe  when  open  and  wedged 
up,  bat  liable  to  fall  when  closed.  The  attention  of  the  manager  had  been 
directed  to  the  unsafe  condition  of  the  gates,  and  orders  had  been  given,  but 
not  carried  out,  to  remedy  this.  The  plaintiff,  a  workman  in  the  employ  of  the 
defendants,  passed  through  the  gates  when  open,  but  on  his  return  one  of  them 
was  closed,  and  shortly  afterwards,  while  he  was  working  near  the  gates,  they 
fell  on  and  injured  him.  There  was  no  evidence  to  show  how  this  happened , 
nor  any  evidence  that  the  manager  and  other  persons  employed  by  the  defend- 
ants were  incompetent : 

Hddt  that  the  defendants  were  not  liable,  as  the  plaintiff  had  not  shown  that 
the  persons  employed  by  the  defendants  were  incompetent,  and  the  negligence, 
if  any,  which  caused  the  accident  was  that  of  a  fellow  workman  of  the  plaintiff. 
AUen  V.  The  New  Gaa  Co.  (Exch.  Div.),  XVII— 420. 

14. The  principle  which  exempts  a  master  from  liability  to  his  servant 

for  injury  caused  by  the  negligent  act  of  a  fellow  servant  or  fellow  workman,  is 
that  the  servant  must  be  assumed  to  have  contemplated  and  tacitly  assented  to 
encounter  the  ordinary  risks  incident  to  the  service  or  employment,  at  the  time 
of  entering  into  the  contract.     LaveU  v.  JEToioeU  (Com.  PI.  Div.),  XVI — 501. 

16. The  plaintiff  (who  was  a  licensed  waterman  and  lighterman)  was  in 

the  employ  at  weekly  wages  of  the  defendant,  a  com  merchant  and  warehouse- 
keeper  ;  his  ordinary  duty  being  to  attend  at  the  water  side  of  the  premises 
every  tide  for  about  an  hour  and  a  half  before  and  after  high-water,  for  the 
purpose  of  bringing  barges  to  and  from  the  wharf  and  there  mooring  and 
unmooring  them.  It  was  no  part  of  his  duty  to  load  or  unload  the  barges  or  to 
assist  in  any  way  in  the  work  of  the  warehouse  :  but  it  was  his  habit  to  go  to 
the  office  on  the  land  side  of  the  warehouse  for  orders,  or  when  sent  for  by  the 
defendant's  manager.  There  were  two  ways  of  going  there,  viz.,  by  landing 
from  his  boat  at  stairs  at  the  end  of  the  street  next  adjoining  the  warehouse,  or 
by  stepping  from  the  barges  into  and  going  through  the  warehouse  and  out  by 
a  door  to  the  street.  He  usually  went  by  this  latter  way.  Being  on  the  barges 
at  a  time  when  his  actual  duty  did  not  require  him  to  be  there,  he  was  sent  for 
to  the  office,  and  was  proceeding  thither  by  his  accustomed  route,  when,  in 
passing  out  from  the  warehouse  door  to  the  street,  he  was  knocked  down  and 
injured  by  a  sack  of  grain  which  another  of  the  defendant's  men  was  in  a  neg- 
ligent manner  hoisting  by  means  of  a  crane  from  a  wagon  : 

Held,  that  this  was  an  injury  caused  by  the  negligence  of  a  fellow  workman, 
within  the  above  mentioned  exception,  and  consequently  that  the  master  was 
not  liable.     Id. 

16.  The  defendants  were  brewers,  having  upon  the  river  T.  a  wharf, 

where  coals  were  discharged  to  be  used  in  their  business.  The  plaintiff  was 
hired  by  A.,  to  assist  in  unloading  a  barge  at  the  wharf  of  the  defendants.  The 
plaintiff  and  A. ,  with  other  men,  formed  a  gang,  the  members  of  which  were 
paid  by  the  defendants,  at  the  rate  of  1«.  9d.  for  every  ton  of  coals  discharged  ; 
one  of  the  men  was  to  receive  from  the  defendants  the  money  due  for  unload- 
ing the  bai^  and  to  distribute  payment  amongst  them  ;  the  defendants  alone 
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had  power  to  dismiss  the  plaintiff.  Whilst  the  plaintiff  was  engaged  in  unload- 
ing the  barge,  a  servant  of  the  defendants',  who  was  engaged  in  moving  some 
barrels,  negligently  let  one  of  them  slip  upon  an  upraised  flap,  which  fell  and 
caused  the  plaintiff  injury.  The  plaintiff  had  frequently  been  at  the  spot  when 
the  barrels  were  being  moved  : 

Held,  that  the  defendants  were  not  liable  to  compensate  the  plaintiff  for  the 
injury  sustained  by  him  ;  for  A.  held  the  position  of  a  foreman  and  not  of  a  con- 
tractor, and  the  plaintiff  was  servant  to  the  defendants,  and  he  was  engaged  in 
a  common  employment  with  the  servant,  by  whose  negligence  the  injury  hap- 
pened, and  there  was  no  concealed  danger.  Cha/rles  v.  Taylor  (Com.  PI.  Div.), 
XXX— 331.     See  notes.  Id.,  337. 

17.  General  master  when  not  liable.  The  defendants,  having  begun 
sinking  a  shaft  in  their  colliery,  for  which  purpose  they  had  fixed  an  engine 
near  the  mouth  of  the  shaft,  agreed  with  W.  to  do  the  sinking  and  excavating 
at  a  certain  price  per  yard,  W.  to  find  all  labor,  the  defendants  to  provide  and 
place  at  the  disposal  of  W.  the  necessary  engine  power,  ropes,  and  hoppets, 
with  an  engineer  to  work  the  engine  (who  was  employed  and  paid  by  the  de- 
fendants), the  engine  and  engineer  to  be  under  the  control  of  W.  The  plaintiff, 
who  was  one  of  the  men  employed  and  paid  by  W.,  while  working  at  the  bot- 
tom of  the  shaft  was  injured  by  the  negligence  of  the  engineer : 

ffeld,  that  though  the  engineer  remained  the  general  servant  of  defendants, 
yet  being  under  the  orders  and  control  of  W.  at  the  time  of  the  accident,  he  was 
acting  as  the  servant  of  W.,  and  not  of  defendants,  who  were  therefore  not  lia- 
ble for  his  negligence.  Eourke  v.  WhUe  Moss  GoUiery  Co,  (C.  P.  Div.),  XX — 
469 ;  affirming  S.  C,  XVIII— 191. 

18.  Where  a  contractor  has  been  employed  to  do  work  which  in  its  nature 

is  dangerous  to  a  neighboring  property,  and  damage  results  thereto  from  the 
work,  the  employer  is  liable  to  compensate  the  owner  of  such  neighboring  prop- 
erty, although  the  contractor  is  competent  and  he  has  been  directed  by  the 
employer  to  take  proper  precautions  in  executing  the  work.  Angus  v.  DaUon 
(Q.  B.  Div.),  XXVIII— 706.     See  notes.  Id.,  745. 

19.  The  plaintiff,  a  workman  in  the  employ  of  a  contractor  engaged  by 

the  defendants,  had  to  work  in  a  dark  tunnel  rendered  dangerous  by  the  pass- 
ing of  trains.  After  he  had  been  working  a  fortnight  he  was  injured  by  a  pass- 
ing train.  The  jury  found  that  the  defendants  in  not  adopting  any  precautions 
for  the  protection  of  the  plaintiff  had  been  guilty  of  negligence : 

Hdd,  by  the  majority  of  the  Court  of  Appeal,  that  the  plaintiff  having  contin- 
ued in  his  employment  with  full  knowledge,  could  not  make  the  defendants 
liable  for  an  injury  arising  from  danger  to  which  he  voluntarily  exposed  him- 
self. WoodLey  v.  Metropolitan  By.  Co.  (Exch.  Div.),  XXI — 506.  See  notes. 
Id.,  519. 

20.  Held,  by  Mellish,  and  Bagallay,  L.JJ.,  dissenting,  that  the  plaintiff, 

as  servant  to  the  contractor  and  not  to  the  defendants,  had  entered  into  no  con- 
tract with  the  latter  which  would  modify  the  ordinary  duty  of  those  who  carry 
on  a  dangerous  business  to  take  reasonable  precaution  that  no  one  should  suffer 
personal  injury  fro  n  the  manner  in  which  it  is  carried  on  ;  and  that  no  such 
contract  should  be  inferred  from  the  plaintiff  remaining  in  his  employment.     Id. 
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MEMBERSHIP  — iS^  Corporations,  8. 
MEMORANDA  —  See  Evidence,  17,  18. 

MERGER. 

1.  By  assigiiment  of  term.  C,  an  administrator,  granted  an  underlease  for 
a  term  of  jears  of  land  held  by  him  as  administrator.  Shortly  afterwards  the 
nnderlessee  assigned  the  land  to  C.  for  the  residue  of  the  term: 

Held,  that  there  was  in  equity  no  merger  of  the  term,  and  that  plaintiffs  who 
'would  be  entitled  to  the  land  if  the  term  was  in  existence  could  maintain  an 
action  to  establish  their  title  to  the  land  for  the  term,  and  for  mesne  profits. 
CKambers  v.  Kinffham  (Chan.  Div.),  XXVII— 248.     See  notes,  Id.,  251. 

2.  By  Jndgment,  A  railway  company,  in  the  year  1864,  issued  debentures 
by  which  they  bound  themselves  to  pay  a  principal  sum  one  year  after  the  date 
of  issue,  with  interest  at  6  per  cent.,  and  charged  the  railway  and  undertaking 
with  the  payment  of  the  principal  sum  and  interest. 

Soon  after  the  expiration  of  the  year  a  debenture  holder  brought  an  action 
against  the  company,  and  recovered  judgment  for  the  principal  «lebt,  interest 
and  costs.  The  company  was  ordered  to  be  wound  up  in  1868,  and  the  debent- 
ure holder  was  admitted  to  prove  for  the  judgment  debt  and  interest  at  4  per 
cent.  The  debenture  holder  claimed  to  prove  for  an  additional  2  per  cent,  on 
the  original  amount  of  the  debenture  from  the  date  of  the  judgment : 

Hield,  that  the  original  debt  was  merged  in  the  judgment,  and  that  the  claim- 
ant was  only  entitled  to  interest  on  the  judgment  at  4  per  cent.  Matter  of 
Bwrcpean  Oentral  Ay.  Co.  Ex  parte  Oriental  Fin.  Go.  (Chan.  Div.),  XIX--642. 
See  notes,  Id.,  647. 

MILITARY  LAW. 

1.  Dismissal  of  member.  Under  the  Volunteer  Act,  1863  (26  &  27  Vict. 
e.  65),  s.  21,  subs.  1,  2,  the  ordinary  commanding  officer  of  a  volunteer  corps, 
which  forms  part  of  an  administrative  battalion,  is  authorized  to  dismiss  a 
member  from  the  corps  for  breach  of  discipline,  although  the  corps  is  at  the  time 
assembled  in  camp  with  the  rest  of  the  administrative  battalion  under  the  general 
command  of  the  battalion  commander.  Tombs  v.  Ma^ath  (Q.  B.  Div.),  XXIX 
—463. 

MINERALS. 

1.  Title  to.  Coprolites  beneath  the  surface  of  a  copyhold  tenement  are  min- 
erals, and  the  property  in  them  is  in  the  lord,  though,  in  the  absence  of  a  special 
custom,  he  cannot  dig  for  them  without  the  permission  of  the  tenant.  Attorney- 
Genial  y.  Tomline  {C]\An.  Div.),  XXII— 449. 

2. The  lord  of  a  manor,  in  which  there  was  no  custom  authorizing  him 

so  to  do,  entered  without  permission,  on  the  land  of  a  copyhold  tenant,  which 
was  in  the  occupation  of  a  tenant,  and  dug  for  and  carried .  away  coprolites. 
A  large  trench  was  dug,  which,  at  the  time  when  the  copyhold  tenant  com- 
menced a  suit  against  the  lord  to  restrain  the  trespass,  was  not  filled  up, 
though  it  was  filled  up  and  the  surface  restored  before  the  suit  came  to  a  hear- 
ing. The  digging  was  continued  after  the  filing  of  the  bill,  and  until  the  cop^ 
rolites  were  exhausted : 
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Held,  that,  under  the  Circumstances,  the  copyholder,  though  only  a  reversioner, 
could  maintain  a  suit  against  the  lord  for  an  injunction  and  damages.     Id. 

3.  Reservation  ot  Case  in  which  three  grants  of  land,  reserving  the  min- 
erals, but  each  reservation  varying  in  substance  and  expression,  were  held  to 
have  respectively  secured,  and  not  to  have  secured,  a  right  to  carry  outside 
minerals  underneath  and  through  the  land  granted. 

Remarks  by  Lord  Chelmsford  and  Lord  Selborne  as  to  the  question  whether 
the  rights  reserved  were  rights  of  property,  or  rather  in  the  nature  of  privileges, 
servitudes,  or  easements.     Ramsay  v.  Blair  (App.  Cas.),  XVII — 88. 

4. A  reservation  in  a  grant  of  lands,  ''to  me,  my  heirs  and  successors, 

the  coals  and  coal  heughs,  all  of  the  said  haill  lands  to  be  won  and  disposed 
upon  by  me  and  my  foresaids  at  our  pleasure,"  or  one  reserving  *'  all  the  coal 
within  the  said"  lands  with  full  power  "  to  dig  for,  win  and  cany  away  the 
same,  on  paying  the  surface  damages,"  is  a  reservation  only  of  the  coal  under 
the  surface,  without  any  right  to  carry  under  those  lands  coals  or  minerals  ob- 
tained from  other  lands.     Id. 

6. A  jeservation  to  the  grantor  **  and  his  heirs  and  successors  the  whole 

coal,  stone  quarries,  and  all  other  metals  and  minerals  within  the  said  "  lands 
with  power  *'  to  search  for,  work,  and  carry  away  the  same."  paying  all  damages, 
gives  the  grantor  a  right  to  make  any  way  under  the  surface  of  the  granted 
lands  for  any  coals  or  other  minerals  that  he  may  have  in  other  part  of  his 
lands.     Id. 

6.  The  plaintiffs  were  seised  in  fee  of  lands  to  which  their  predecessors 

derived  title  under  a  conveyance  in  the  reign  of  Queen  Elizabeth,  *wherein  the 
grantor  reserved  to  himself  and  his  heirs  male  a  rent-charge  of  7«.  8<2.,  and 
which  contained  a  proviso  that  the  grantee  and  his  heirs  should  not  dig  or  get 
any  coal  upon  the  lands  for  sale,  but  only  such  as  should  be  burned  or  employed 
thereon. 

The  defendant,  claiming  title  under  a  demise  from  a  descendant  of  the  same 
grantor,  had  for  more  than  twenty  years  worked  from  mines  of  his  own  under 
adjacent  lands,  into,  and  had  taken  coals  from,  the  mines  under  the  plaintiffs' 
lands : 

Held^  first,  that  the  proviso  in  the  original  conveyance  was  a  covenant,  and  not 
a  repugnant  condition,  and  that  it  did  not  affect  the  amount  of  damages  which 
the  plaintiffs  were  entitled  to  claim,  as,  under  it,  the  grantee  was  still  entitled 
to  get  all  the  coal  for  his  own  use,  though  not  to  sell  it ;  secondly,  that  the  de- 
fendant had  not  acquired  any  title  to  the  mine  by  pocssssion  under  the  Statute 
of  Limitations,  and  that  the  plaintiffs  were  entitled  to  an  injunction  with  an 
account  for  six  years  ;  and  thirdly,  that,  as  the  defendant  had  been  working 
under  a  horui  fide  belief  as  to  his  title,  he  was  entitled,  in  taking  the  account, 
to  an  allowance  of  his  expenses  of  severing  the  coal  as  well  as  bringing  it  to 
bank.    ABhton  v.  Stock  (Chan.  Div.),  XXIII— 292. 

MINES. 

1.  Lease,  construction  of.  By  a  deed  of  grant  and  license  the  licensee  was 
empowered  to  work  and  win  the  coal  mines  under  certain  lands,  and,  oat  of  the 
profits  to  arise  by  the  sale  of  the  coals,  to  reimburse  himself  all  expenses  of  the 
winning  thereof  ;  and  after  full  payment  of  such  expenses  of  winning  the  coal 
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mines  the  licensee  was  to  pay  the  licensor  a  sam  of  money  in  respect  of  the  coals 
raised  as  therein  mentioned. 

The  licensee  reached  the  coal  mines  by  a  driftway  from  an  adjoining  colliery, 
and  worked  the  coal : 

Held,  that  the  coal  was  won,  according  to  the  meaning  of  the  deed,  on  the 
day  when  it  coald  be  worked  through  the  driftway,  and  that  no  expenses  subse- 
qaently  incarred  could  be  included  in  the  expenses  of  winning.  Bokeby  v.  EUiot 
(Chan.  Div.),  XXVI— 441. 

2. Sidd,  that  the  expense  of  the  driftway  was  to  be  paid  out  of  the 

profits,  though  it  had  been  used  for  the  purposes  of  the  adjoining  colliery.     Id. 

3. Held,  that  in  estimating  the  profits  out  of  which  the  expenses  of  win- 
ning were  to  be  reimbursed,  all  the  expenses  of  working  and  selling  the  coal, 
including  bad  debts,  must  be  allowed.     Id. 

4.  Right  to  way  underground.  In  an  ordinary  copyhold  manor  the  estate 
of  the  copyholder  is  in  the  soil  throughout  except  as  regards  trees,  mines,  and 
minerals,  the  property  in  which  remains  in  the  lord.  When  the  lord  has 
removed  minerals  the  space  left  belongs  to  the  copyholder.  The  right  of  the 
lord  is  not  like  that  of  a  vendor  of  freeholds  who  has  reserved  mines,  and 
remains  the  owner  of  the  vacant  space  from  which  minerals  have  been  removed. 
Eardley  v.  OranmUe  (Chan.  Div.),  XVIII— 859. 

6.  In  a  Crown  manor,  where  the  Crown  and  its  lessees  were  by  custom  entitled 
to  enter  on  the  land  for  the  purpose  of  working  the  minerals,  the  defendant, 
the  lessee  of  the  Crown  mines,  who  was  also  lessee  of  the  S.  mine  outside  the 
manor,  claimed  a  right  to  use  a  crut  or  underground  way  beneath  the  land  of 
the  plaintifEs,  who  were  copyholders  of  part  of  the  manor,  for  the  purpose  of 
conveying  minerals  from  the  S.  mine  to  the  deep  pit  by  which  the  manorial 
mines  were  worked,  and  thence  by  a  branch  railway  constructed  by  the  defend- 
ant over  part  of  the  same  copyhold  to  the  main  line  : 

Held,  that  such  user  was  a  trespass,  and  that,  no  case  of  acquiescence  on  the 
part  of  the  plaintiffs  or  their  predecessors  in  title  having  been  established,  they 
were  entitled  to  an  injunction  to  restrain  the  defendant  from  carrying  the  S. 
minerals  over  or  under  their  copyhold  land.     Id. 

6.  Right  to  work.  The  right  to  work  mines  is  a  right  of  property  ;  which, 
when  duly  exercised,  begets  no  responsibility.  The  owner  of  minerals  has  a 
right  to  take  away  the  whole  of  them  in  his  land,  according  to  the  natural 
course  of  user.     WU^on  v.  WaddeU  (App.  Cas.),  XIX — 1.     See  notes.  Id.,  6. 

7.  IJability  for  ii\Jury  at  surface.  Where  mineral  workings  have  caused 
a  subsidence  of  the  surface,  and  a  consequent  flow  of  rainfall  into  an  adjacent 
lower  coal  field,  the  injuries,  being  entirely  from  gravitation  and  percolation, 
are  not  a  valid  ground  for  any  claim  for  damages.     Id. 

8. Where  there  is  an  agreement  between  the  owner  and  his  tenant  that, 

when  the  mines  are  worked  out,  the  surface  shall  be  restored,  the  owner  may 
complain  if  it  be  not  restored  ;  but  that  gives  no  claim  to  any  one  else.     Id. 

9. Tlie  owner  in  fee  of  an  estate  granted  away  a  portion  of  it,  which 

ultimately  became  the  property  of  the  plaintiff,  but  reserved  a  rent-charge  (sub- 
sequently redeemed),  and  also  the  minerals  under  the  land  so  granted  and  the 
Tight  to  work  them,  paying  compensation  for  all  damnge  that  should  be  done 
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thereby  to  the  erections  on  the  land.  The  grantee  (for  the  better  secaring  of 
the  rent-charge)  covenanted  to  build  a  mill  on  the  land  granted  to  him.  The 
owner  in  fee  afterwards  granted  to  the  defendants'  predecessor  in  title  the  min- 
erals, rights,  and  liberties  so  reserved,  and  also  the  other  and  adjacent  portion 
of  the  estate.  The  defendants,  who  took  wich  notice  of  the  agreement  as  to  the 
payment  of  compensation,  worked  the  minerals  under  the  plaintiff's  land,  and 
also  the  minerals  under  their  own  land,  and  by  the  operation  of  one  or  other  of 
these  workings,  or  by  their  joint  operation,  let  down  the  surface  of  the  plain- 
tiff's land,  and  so  injured  the  mill  which  had  been  built  there  in  accordance 
with  the  covenant  : 

HM,  first,  that  the  right  to  work  the  subjacent  mines  being  subject  to  the 
condition  of  paying  compensation,  the  plaintiff  could  maintain  an  action  for  the 
injury  done  to  the  mill  by  the  working  of  those  mines.  AspdenT,  Seddan; 
Preston  v.  Same  (Exch.  Div.),  XVIII— 899. 

10.  Secondly,  that  if  the  injury  arose  from  the  working  of  the  mines 

under  the  adjacent  lands,  or  from  the  combined  effect  of  working  those  mines 
and  the  subjacent  ones,  the  plaintiff  was  still  entitled  to  recover.     Id. 

11. To  a  statement  of  claim  for  working  mines  under  the  plaintiff's 

land  without  leaving  a  sufficient  support  for  the  surface,  the  defendant  pleaded 
in  his  statement  of  defence  that  he  was  the  lessee  of  the  mines  from  the  lord  of 
the  manor;  that  the  plaintiff's  land  had,  previously  to  the  passing  of  an 
Inclosure  Act  under  which  the  waste  of  the  manor  was  inclosed  and  allotted, 
formed  part  of  such  waste  ;  that  the  lord  of  the  manor  from  time  immemorial 
had  been  accustomed  to  work  the  mines  under  the  waste  without  leaving  suffi- 
cient support  for  the  surface,  and  without  making  any  compensation  for  injury 
so  caused  ;  that  by  the  Inclosure  Act  it  was  provided  that  the  lord  of  the  manor, 
his  successors  or  assigns,  might  hold  all  mines  and  quarries  lying  under  the 
waste  together  with  liberty  of  searching  for,  winning,  and  working  the  same  as 
fully  and  freely  as  he  or  they  might  have  had  and  enjoyed  the  same  in  case  the 
act  had  not  been  passed,  and  that  without  making  or  paying  any  satisfaction 
for  so  doing ;  and  that  it  was  further  provided  by  the  act  that  compensation 
for  damage  caused  to  any  person's  allotment  by  such  working  of  the  mines 
should  be  assessed  by  a  justice  of  the  peace,  and  should,  when  so  assessed,  be 
paid  by  the  occupiers  of  the  other  allotments  in  the  same  township  : 

Held,  that  the  statement  of  defence  was  good,  on  the  ground  that,  whether 
any  valid  custom  such  as  alleged  in  the  statement  of  defence  existed  previously 
to  the  act  or  not,  the  act  expressly  gave  to  the  lord  of  the  manor  and  his  assigns 
the  right  to  let  down  the  surface  by  mining  without  making  any  compensation. 
GUI  V.  DicHmon  (Q.  B.  Div.),  XXIX— 242.     See  notes,  Id.,  245. 

12.  A  mine  owner  will  not  be  liable  to  the  owner  of  an  adjacent  mine 

for  injury  occasioned  to  such  adjacent  mine,  where  such  injury  proceeds  from 
natural  causes,  in  themselves  beyond  his  control,  though  his  own  acts  may  have 
conduced  to  produce  the  injury,  if  his  acts  have  only  been  those  of  the  proper 
and  ordinary  working  of  his  own  mine,  without  default  or  negligence.  FleUher 
V.  Smith  (App.  Cas.),  XXI— 38.     See  notes.  Id.,  47. 

13.  But  where  for  his  own  convenience  he  does  something,  e.g.,  divert 

the  course  of  a  stream,  he  must  take  care  that  the  new  course  provided  for  it 
shall  be  sufficient  to  prevent  mischief  from  an  overflow,  so  that,  even  if  th«t 
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overflow  should  be  directly  and  mainly  occasioned  by  an  act  of  nature,  bis  own 
oondact  in  not  so  forming  the  new  and  diverted  course  for  the  stream,  of  form 
and  of  sufficient  capacity  to  carry  off  an  accidental  overflow  of  water,  even  of  an 
exceptional  kind,  will  be  matter  for  consideration  in  determining  the  question  of 
his  liability.     Id. 

14.  Liability  to  fence  abandoned  mine.  Sect.  18  of  the  Metalliferous 
Mines  Regulation  Act,  1872  (35  &  86  Vict.  c.  77),  enacts  that,  where  a  mine  to 
which  the  act  applies  is  abandoned,  or  the  working  thereof  is  discontinued,  the 
owner  thereof  and  every  other  person  interested  in  the  minerals  of  the  mine 
shall  cause  the  top  of  the  shaft  to  be  securely  fenced  for  the  prevention  of  acci- 
dents, —  provided  that,  subject  to  any  contract  to  the  contrary,  the  owner  of 
the  mine  shall,  as  between  him  and  any  other  person  interested  in  the  minerals 
of  the  mine,  be  liable  to  carry  into  effect  this  section  :  and  by  the  interpretation 
clause  (s.  41)  ''owner'*  means  any  person  who  is  the  immediate  proprietor,  or 
lessee,  or  occupier  of  any  mine,  and  does  not  include  a  person  who  merely 
receives  a  royalty,  rent,  or  fine  from  a  mine,  or  is  merely  tiie  proprietor  of  a 
mine  subject  to  any  lease,  grant,  or  license  for  the  working  thereof,  or  is  merely 
the  owner  of  the  soil  and  not  interested  in  the  minerals  of  the  mine.  Evans  v. 
Moiiyn  (C,  PI.  Div.),  XXI— 457. 

16.  The  respondents,  who  were  owners  in  fee  of  mines  and  minerals, 

demised  a  lead  mine,  part  of  the  estate,  for  a  term  of  years,  subject  to  a  rent  or 
Toyalties,  such  royalties  to  be  paid  upon  the  place  where  the  ore  should  have 
been  gotten  or  weighed  and  before  it  should  be  taken  away ;  the  lease  also 
reserving  to  the  respondents  powers  of  distress  and  re-entry  if  the  royalties 
should  be  in  arrear.  The  lessees  ceased  working  the  mine  and  left  and  allowed 
it  to  remain  insuflSciently  fenced  : 

Held,  that,  although  the  lease  was  still  in  force  and  undetermined,  the 
respondents  were  guilty  of  an  offence  under  s.  18  as  "  persons  interested  in  the 
minerals  of  the  mine."    Id. 

16.  Oompensation  for  not  working.  In  claims  for  compensation  for  not 
working  mines  adjoining  a  railway  and  railway  works,  the  6th  and  78th  sections 
of  the  Railways  Clauses  Consolidation  Act,  1845  (8  &  9  Vict.  c.  20),  must  be 
read  together.     Smith  v.  Great  Western  Ry.  Co.  (App.  Cas.),  XXIV — ^95. 

17. The  6th  section  ^ves  a  general  right  to  compensation  to  "owners 

and  occupiers  of,  and  all  other  parties  interested  in,  lands  taken  or  injuriously 
affected  by  the  construction  "  of  the  railway.  In  the  78th  section,  the  person 
entitlf^  to  give  notice  to  the  directors  of  a  railway  company  of  his  intention, 
within  thirty  days,  to  work  a  mine  is  the  "owner,  lessee,  or  occupier,"  who  has 
the  right  and  the  power  to  work  it — the  directors  are  entitled  to  have  an 
inspection  of  the  mine,  and  to  offer  compensation  to  him  for  not  working,  which 
oompensation  may  be  settled  as  therein  mentioned.  The  compensation  thns 
settled  is  that  to  which  he  is  individually  entitled,  according  to  the  extent  of 
his  interest.  If  the  lessee  is  the  person  thus  giving  notice,  and  receiving  com- 
pensation, the  owner,  if  he  can  show  a  right  of  his  own  beyond  that  of  his 
lessee  who  has  been  compensated,  is  also  entitled  to  compensation  under  the 
6th  section.     Id. 

18. The  words  "he"  and  "his,"  in  two  of  the  parts  of  the  78th  sec- 
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tion  refer  to  the  person  entitle^  to  compensation,  whether  owner,  lessee,  or 
occupier.     Id. 

19. The  word  "lands "in  the  6th  section  includes  mines;   and  that 

section,  in  regard  to  the  compensation  thereby  provided,  is  to  be  read  with  ref- 
erence to  the  Lands  Clauses  Consolidation  Act.     Id. 

20. After  compensation  agreed  on,  and  obtained  or  tendered,  a  perpetaal 

injunction  maj  be  granted  against  the  working  of  the  mines.     Id. 

21.  Where  a  lessor  claimed  as  for  forfeiture  for  breach  of  covenant  to 

re-enter  on  mines  demised,  but  a  compromise  was  effected  and  the  lease  sur- 
rendered, the  lessor  was  recognized  as  a  reversioner  ;  and  his  subseqaent  sale  of 
the  fee  held  to  convey  to  his  vendee  all  the  rights  of  an  original  owner.     Id. 

22.  R.  was  the  owner  of  lands  with  coal  and  ironstone  under  them. 

The  surface  of  a  portion  of  the  lands  (about  4|  acres),  had  already  been  con- 
veyed to  a  railway  company,  and  a  railway  and  railway  works  had  been  con- 
structed thereon.  .  The  mines  had    not    been   conveyed.      R.,   by  a  verbal 
agreement,  afterwards  converted  into  a  lease,  let  into  possession  H.,  who  was  to 
work  the  mines,  and,  under  the  name  of  an  acreage  royalty  or  rent,  was  to  pay 
a  sum  of  £150  an  acre  for  each  of  the  4|  acres  until  the  money  paid  reached  an 
amount  which  was  the  calculated  value  of  the  minerals  in  that  part  of  the 
mine.    Had  this  lease  been,  in  fact,  duly  followed,  there  was  time  enough  for 
the  tenant  to  work  out  all  the  minerals  in  the  4i  acres.     It  was  not  followed. 
H.  gave  notice  (under  the  78th  section  of  the  Railways  Clauses  Consolidation 
Act)  to  the  railway  directors  of  his  intention  to  work  the  mine  under  the  41 
acres.     The  directors  (though  not  within  the  time  mentioned  in  the  statute) 
gave  a  counter  notice,  obtained  an  inspection  of  the  mine,  and  agreed  with  H. 
as  to  his  compensation.     In  the  agreement  H.  covenanted  to  pay  the  £150  roy- 
alty acreage,  and  to  use  his  best  endeavors  to  facilitate  the  settlement  of  his 
lessors'  compensation.     He  did  neither ;    he  died  insolvent,  having  received 
from  the  directors  different  portions  of  his  compensation.     His  executors  at  first 
worked  the  mine,  but  were  accused  by  the  lessors  of  repeated  breaches  of  cove- 
nant, and  on  a  bill  being  filed  against  them  compromised  the  matter  by  surren- 
dering the  lease  of  the  whole  colliery,  the  4|  acres  being  therein  included.     The 
minerals  under  the  4|  acres  had  not  then  been  fully  worked  out.     The  lessors 
sold  the  fee  of  the  whole  mine  to  S.     Both  they  and  S.  were  ignorant  of  the 
dealings  which  had  taken  place  between  the  directors  and  H.     S.  g^ve  notice 
to  the  directors  of  his  intention  to  work  the  mine  under  the  H  acres,  they  g^ve 
a  counter  notice,  and  offered  to  pay  him  such  compensation  as  he  might  be 
found  entitled  to,  having  regard  to  that  which  had  already  been  paid  to  H.     8. 
refused  to  treat  with  them  on  that  footing.     They  filed  a  bill  to  restrain  him 
from  working,  and  in  the  bill  made  the  same  qualified  offer  of  compensation  : 

ffeld,  that,  on  these  terms  they  were  entitled  to  a  perpetual  injunction.     Id. 

23.  Heldy  also,  that,  as  in  their  bill  they  had  made  this  offer  of  compen- 
sation, they  were  entitled  to  the  costs  of  the  appeal.     Id. 

See  Landlord,  etc.,  21 ;  Specific  Performance,  4 ;  Watercoubsbs,  23. 

MISTAKE. 

1.  Oompensation  for.    By  a  contract  in  1861,  A.  agreed  to  grant  an  under- 
lease to  B.  of  certain  premises,  for  the  residue  of  the  term  held  by  A.,  except 
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the  last  ten  days,  such  underlease  to  contain  similar  clauses  and  covenants  to 
those  contained  in  the  original  lease.  In  pursuance  of  this  contract  an  under- 
lease was  prepared  by  the  lessor's  solicitor  for  twenty-three  years  less  ten  days, 
and  the  lease  was  executed  by  the  lessee,  who  neither  inspected  the  original 
lease  nor  employed  any  professional  adviser,  In  1877  it  was  discovered  that 
the  original  lease  had  only  sixteen  years  to  run,  and  the  underlease  had,  by  mis- 
take, been  made  for  seven  years  longer  than  the  lessor  had  power  to  grant. 
The  lessee  claimed  compensation  : 

HM,  that  the  lessee  was  to  blame  in  not  inspecting  the  original  lease  and 
ascertaining  for  himself  the  precise  term,  and  that  ca/oe<a  emptor  applied.  Bes- 
ley  V.  Bedey  (Chan.  Div.),  XXy--807.     See  notes.  Id.,  815. 

2.  Relief  against.  The  court  will  not  in  all  cases  relieve  against  a  payment 
of  money  under  mistake  of  law.  Bogers  v.  Ingham  (Chan.  Div.),  XVIII — 552. 
See  notes.  Id.,  559. 

3. An  executor,  acting  on  the  advice  of  counsel  on  the.construction  of  a 

-vrill,  proposed  to  divide  in  certain  proportions  a  fund  between  two  legatees. 
Ooe  of  the  legatees  being  dissatisfied  took  the  opinion  of  counsel,  which  agreed 
-with  the  former  opinion.  The  executor  then  divided  and  paid  over  the  fund 
in  accordance  with  the  opinions.  Two  years  afterwards  the  dissatisfied  legatee 
filed  a  bill  against  the  executor  and  the  other  legatee,  alleging  that  the  will  had 
been  wrongly  construed,  and  claiming  repayment  from  the  other  legatee  :     , 

MM,  that  the  suit  could  not  be  maintained.     Id. 

4. The  defendant  contracted  to  buy  from  the  plaintiff  freeholds  and 

leaseholds  under  the  condition  that  he  should  assume  that  E.  M.,  who  died  in 
1841,  was  seised  in  fee  of  the  freeholds,  and  should  not  "  require  the  produc- 
tion of  or  investigate  or  make  any  objection  in  respect  of  the  prior  title" 
thereto. 

He  accepted  the  title,  and  before  completion  contracted  to  sell  the  lands,  with 
a  farm  of  his  own  adjoining  the  freeholds,  to  a  sub-purchaser,  who  discovered, 
from  an  inclosure  award  prior  in  date  to  1841  (as  to  the  effect  of  which  both  the 
plaintiff  and  defendant  had  been  under  a  misapprehension),  that  the  freeholds 
liad  never  belonged  to  £.  M.,  but  at  the  date  of  the  contract  belonged  to  the 
defendant  himself  in  fee,  subject  to  a  leasehold  interest  in  the  plaintiff. 

The  defendant  then  refused  to  complete,  and  the  plaintiff  filed  her  bill  for 
specific  performance,  stating  that  she  too  had  discovered  that  part  of  the  lands 
she  had  contracted  to  sell  as  leaseholds  belonged  to  her  in  fee  simple,  and  offer- 
ing mutual  waiver  or  compensation  : 

MM,  that  the  defendant  was  not  precluded  by  the  condition  or  the  accept- 
ance of  title  from  taking  the  objection,  and  that  the  court  could  not  decree  spe- 
cific performance ;  but  that,  although  there  was  no  fraud,  yet,  there  being  a 
common  mistake,  the  defendant  was  entitled  to  an  inquiry  as  to  the  title  to  the 
freeholds  at  the  date  of  the  contract.  Jones  v.  Clifford  (Chan.  Div.),  XVIII 
— 820. 

6. SenMe,  the  court  will,  even  in  the  case  of  a  completed  contract,  give 

relief  against  a  common  mistake  without  fraud.    Id. 

See  ExECUTOBS,  etc.,  16;   Telegraph  Compaky,  8,  4;   Wills,  19. 
Vol.  II.  2^ 
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1.  On  forged  endonement.  Negligence  Id  the  custody  of  a  draft  or  in  its 
transmission  bj  post  will  not  disentitle  the  owner  of  it  to  recover  the  draft  or  its 
proceeds  from  one  who  has  wrongfully  obtained  possession  of  it.  Arnold  v. 
Cheque  Bank,  and  Same  v.  City  Bank  (Com.  PL  Div.),  XVIII— 204.  See  notes, 
Id.,  215. 

2. The  plaintiffs,  merchants  at  New  York,  desiring  to  transmit  £1,000 

to  W.  &  Co.,  of  Bradford,  purchased  of  S.  &  Co.,  in  New  York,  a  draft  for  that 
amount  drawn  by  S.  &  Co.,  on  Smith,  Payne  &  Co.,  London,  payable  to  the 
order  of  the  plaintiffs  on  demand.  The  plaintiffs  indorsed  the  draft  specially  to 
W.  &  Co.  or  order,  and  inclosed  it  in  a  letter  addressed  to  them  which  was 
placed  in  a  letter-box  in  their  office  to  be  posted  in  the  usual  way.  The  letter 
was  stolen  by  one  Hecht,  a  clerk  in  the  employ  of  the  plaintiffs,  who  forged  an 
indorsement  of  W.  &  Co.,  and  procured  the  defendants,  Imnkers  in  London,  to 
present  the  draft  and  obtain  the  money,  which  was  placed  by  them  to  the 
account  of  a  person  acting  in  concert  with  Hecht,  upon  whose  checks  the  money 
was  almost  immediately  drawn  out. 

In  an  action  for  money  had  and  received,  the  defendants,  in  order  to  show 
that  the  negligence  of  the  plaintiffs  in  the  custody  and  transmission  of  the  draft 
afforded  facilities  for  the  fraud,  and  so  estopped  them  from  suing  for  the  money, 
tendered  evidence  that  it  was  an  usual  and  almost  invariable  practice  amongst 
merchants  sending  large  remittances  from  abroad  to  send,  besides  the  letter  con- 
taining the  remittance,  a  letter  of  advice  by  the  same  or  the  next  mail.  This 
evidence  was  rejected,  on  the  ground  that  the  alleged  negligence  was  collateral 
only  to  the  transaction  giving  rise  to  the  action  : 

Held,  that  the  plaintiffs'  right  to  the  draft,  and  to  sue  for  the  proceeds  thereof 
in  the  hands  of  the  defendants  as  money  received  to  their  use,  was  not  affected 
by  the  felonious  act  of  Hecht :  and  that  the  evidence  tendered  was  properly 
rejected.    Id. 

3. The  plaintiff  drew  a  check  on  his  bankers,  M.  &  Co.,  payable  to  order, 

crossed  it  "  L.  &  C.  Bank,"  and  sent  it  for  value  to  the  payee,  from  whom  it  was 
stolen  and  his  indorsement  forged.  It  was  ultimately  passed  to  the  defendant, 
who  took  it  bona  fide  in  ignorance  of  the  forgery.  The  defendant  gave  it  to  his 
country  bankers,  and  their  London  agents,  the  L.  and  J.  Bank  presented  and 
received  payment  for  it  from  M.  &  Co. ,  who  either  did  not  perceive  or  disre- 
garded the  crossing  "  L.  &  C.  Bank."  On  hearing  it  was  paid  the  defendant 
gave  value  for  it  to  a  customer.  Meanwhile  the  plaintiff,  at  the  payee's  request, 
had  sent  him  a  second  check  for  the  same  amount,  which  was  also  paid  by  M. 
&  Co.,  and  the  plaintiff's  account  was  debited  with  both  checks.  The  plaintiff 
having  brought  an  action  for  the  amount  of  the  first  check,  for  money  had  and 
received  by  the  defendant,  the  jury  found  that  all  the  parties  concerned,  except 
the  defendant,  namely,  the  plaintiff,  M.  &  Co. ,  and  the  payee,  had  been  guilty 
of  negligence  with  regard  to  the  payment  of  the  first  check  : 

Held,  that  the  first  check  had  been  paid  by  M.  &  Co.  improperly  and  withoat 
authority,  because  they  had  paid  it  to  the  wrong  bankers,  and  that  the  plaintiff 
could  maintain  this  action  against  the  defendant  who  had  acquired  no  title  to 
the  check.    BobbeU  v.  Pinkett  (Exch.  Div.),  XVIII— 368. 
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4.  Overcharges.  Where  a  carrier  has  given  undue  preference  to  one  class 
of  customers,  by  allowing  tbem  a  rebate  on  the  freight  of  their  goods,  a  person 
of  the  same  class  to  whom  they  have  allowed  no  such  rebate  can  maintain  an 
action  for  money  had  and  received  to  recover  back  the  amount  of  overcharges 
made  by  such  carrier  against  him.  Soershed  v.  London  <Sb  N.  W,  Ry.  Co,  (Q. 
B.  Div.),  XX— 328. 

6.  Without  consideratioii.  One  who  buys  the  exclusive  right  to  use  a 
patented  process  in  a  particular  place,  knowing  at  the  time  that  by  the  law  exist- 
ing at  that  place  he  cannot  obtain  the  right  to  use  it  there  as  an  exclusive  right, 
but  intending  to  induce  others  to  take  shares  in  a  company  to  be  formed  by  him, 
in  the  belief  on  their  part  that  they  could  obtain  such  right,  cannot  maintain  an 
action  to  recover  back  the  money  paid  by  him,  for  the  reason  that  he  received 
that  for  which  he  paid,  and  also  for  the  reason  that  he  knew  of  the  facts  and 
contemplated  a  fraud  upon  others.  Begbie  v.  Photphate  Sewage  Co,  (Q.  B. 
Wv.),  XVIII— 113;  affirming  8. C,  XIV— 296. 

MONEY  PAID,  ETC. 

1.  On  illegal  agreement.  Where  a  creditor  at  the  time  of  signing  a  compo- 
sition deed  under  the  192d  section  of  the  Bankruptcy  Act,  1861,  took  from  the 
debtor  a  private  agreement  that  the  debtor  should  make  future  payments  on  his 
account : 

Held,  that  the  agreement  was  so  far  fraudulent  that  the  debtor  could  recover 
back  from  the  creditor  the  payments  subsequently  made  thereunder.  Matter  of 
LeruAerg's  Policy  (Chan.  Div.),  XXIII— 782. 

2.  With  knowledge  of  facts.  Where  upon  a  verbal  contract  for  the  sale  of 
land,  or  one  evidenced  by  an  insufficient  written  memorandum,  the  purchaser 
pays  a  deposit,  and  the  vendor  is  always  ready  and  willing  to  complete  the  sale, 
the  purchaser  cannot  niaintain  an  action  to  recover  back  the  money  paid.  This 
is  so,  especially,  where  the  purchaser  accepted  the  memorandum  with  knowl- 
edge of  the  defect,  and  afterward  by  her  solicitors  received  and  examined  the 
abstract  of  title  and  made  requisitions,  as  if  a  contract  existed.  Thamae  v. 
Brown  (Q.  B.  Div.),  XVIU— 143. 

3.  By  mistake.  The  plaintiff,  by  mistake,  paid  to  the  defendants,  who  were 
owners  of  the  tithes  of  a  parish,  tithe  rent-charge  in  respect  of  lands  not  in  his 
occupation.  The  plaintiff  did  not  discover  the  mistake  until  the  two  years 
limited  by  6  &  7  Wm.  4,  c.  71,  for  the  recovery  of  a  tithe  rent-charge  had 
expired  and  the  defendants  had  lost  their  remedy  for  the  arrears  against  the 
lands  actually  chargeable  : 

Held,  that  there  was  no  duty  cast  on  the  plaintiff  in  relation  to  the  defendants 
which  made  his  delay  in  discovering  the  mistake  laches  on  his  part ;  and  that 
he  was  entitled  to  recover  hack  the  amount  paid  as  money  paid  under  a  mistake 
of  fact.  Durrani  v.  EecleHaetical  Commiseianers  (Q.  B.  Div.),  XXIX— 688. 
See  notes.  Id.,  51K). 

4.  Under  duress  of  goods.  Where  a  railway  company  charged  unequal 
rates  to  different  persons  for  similar  services,  contrary  to  the  statute,  and  £. , 
one  of  the  persons  thus  paying  the  higher  rate,  had  for  some  time  paid  it  in 
ignorance  of  the  facts,  but  afterwards,  on  finding  that  he  was  subjected  to  this 
higher  charge,  paid  it  under  protest ; 
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Betd,  tliat  he  was  entitled  to  recover  back,  in  an  action  for  monej'  lud  and 
Tec«iv«d,  the  difference  he  had  m  paid  under  proteet.    London  A  N.  W.  Bf. 
Co.  T.  awrfrf  (App.  Cm.).  XXIV— 686.    Bee  notes.  Id.,  684. 
See  MiBTAKK,  8-S. 

MORTGAGE. 

1.  What  la.  A  deed  dated  in  1800  between  a  company,  J.  a  director,  ftod  cer- 
tain trustees,  redted  the  acquisitioii  of  certain  collieries  by  J.  on  behalf  of  tbe 
company,  that  tbe  outlay  had  been  provided  as  to  £467,079  out  of  the  company's 
money,  aod  a«  to  £43,31S  by  J.  for  the  benefit  of  the  company,  and  thereby  J., 
In  conside'Btion  of  the  repayment  of  the  £43,216  being'  secured  in  manner 
appearing,  conveyed  the  colliei^ee  to  the  trustees  upon  trusts  to  Becnre,  first,  the 
£467,079.  and  secondly,  the  £48,316  "  so  due  to  J."  The  holding  of  collieHes 
being  ultra  viret  the  company,  and  an  act  of  Parliament  having  directed  ths 
Bale  of  the  collierira.  the  property  was  Bold  and  did  not  reAllie  sufficient  to  pay 
the  £467.078  : 

Held,  that  the  deed  of  1860  did  not  constitute  J.  a  specialty  creditor  of  tlia 
company,  but  only  operated  to  give  him  a  charge  upon  tbe  propt'rty  comprised 
In  the  deed.    Jaekeon  v.  North  Eatlem  Ry.  Co.  (Chan.  Div.),  XXIII— 715. 

2.  Talldltjr.  A  mortgage  executed  in  1671  contained  a  recital  that  the  mort- 
gagor was  indebted  to  tbe  mortgagee  in  the  sum  of  £1,600  for  moneys  advanced 
by  her  to  him,  and  that  he  had  agreed  to  secure  the  payment  of  the  same  by 
the  mortgage.  The  money  had  been  advanced  in  1861,  and  the  evidence  showed 
that  there  was  at  that  time  no  agreement  for  a  mortgage,  and  that  there  bad 
been  no  snbsequent  pressure  by  the  lender.  The  mortgage  deed  was  retained 
in  the  pOBseselon  of  the  mortgagor,  and  there  was  nothing  to  show  that  the 
mortgagee  knew  of  its  execution  until  February,  1874  : 

Htld,  that  the  mortgage  was  void  under  37  Eliz.  c.  4,  as  against  a  mortgagee 
for  value  whose  mortgage  was  executed  In  February,  1872,  the  recital  of  the 
agreement  not  operating  as  an  estoppel  against  him.  Orattnail  v.  Janmm 
(Chan.  Mv.),  XSVII^a77. 

3. Id  1858,  the    petitioner,  then  a  married  woman,  and    her  three 

brothers,  being  entitled,  in  reveision  expectant  on  the  death  of  their  mother,  to 
a  snm  of  money  charged  by  a  settlement  on  land,  and  being  in  pecuniary  dis- 
tress, borrowed  £250  on  the  security  of  their  revereiooary  interest.  By  a  deed 
dated  the  33d  of  December.  1858,  which  recited  that  £500  had  l>een  Iwrrowed 
and  advanced,  it  was  witnessed  that  in  consideration  of  £500  that  day  paid  by 
B.,  the  property  was  granted  by  tbe  four  co-owners  to  B.  by  way  of  mortgage 
in  the  usaal  form,  and  a  receipt  for  £500  was  indorsed.  The  deed  was  eiecated 
and  receipt  signed  by  the  four  co-owners,  though  £250  only  was  advanced.  On 
the  23d  of  December,  18.'SB,  £13  10*.  was  paid  by  way  of  interest.  In  1860  the 
four  co.owners  borrowed  a  further  snm  of  £1,TO  from  B.,  and  by  another  deed 
in  June,  18B0,  after  reciting  that  although  £350  only  was  advanced  in 
then  considered  that  the  difference  between  £250  and  £500  was  a 
for  the  delay  in  payment  until  the  death  of  the  tenant  for 
now  witnessed  that  in  consideration  of  £150  that  day  puid  by  B.. 
owneiB  further  charged  the  property  with  £800,  and  declared  that 
^^300  was  a  reasonable  and  fair  equivalent  to  B.  for  tbe  present  payment  of 
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£150,  taking  into  consideration  that  B.  paid  for  the  secarity,  the  age  and  state 
of  health  of  the  tenant  for  life,  that  B.  would  be  prevented  from  using  the 
money  in  his  busine^ss,  and  that  the  offer  had  heeu  refused  by  other  lenders. 
The  deed  then  contained  a  covenant  by  B.  not  to  call  in  the  principal  thereby 
secured  during  the  life  of  the  tenant  for  life,  except  only  in  case  of  non-pay- 
ment of  interest.  Neither  of  the  above  deeds  was  acknowledged  by  the  peti- 
tioner. Both  deeds  were  prepared  for  all  parties  by  the  same  solicitor,  to  whom 
B.  shortly  afterwards,  in  consideration  of  £400,  transferred  the  two  debts  and 
the  securities.     No  interest  after  the  22d  of  December,  1859,  was  ever  paid. 

The  tenant  for  life  having  died,  and  the  settlement  trustees  having  paid  the 
fund  into  court,  the  petitioner,  now  a  widow,  prayed  that  one- fourth  of  the 
fund .  might  be  paid  to  her ;  and  as  to  the  remaining  three-fourths,  that  the 
deeds  might  stand  as  a  security  only  for  the  moneys  actually  advanced,  with 
interest  and  costs. 
The  petitioner's  title  to  one-fourth  of  the  fund  absolutely  not  being  disputed  : 
HM,  that  the  remaining  three-fourths  of  the  fund  must  stand  as  a  security 
only  for  the  sums  actually  advanced,  with  interest  and  costs.  Matter  of  Slater's 
TrutU  (Chan.  Div.),  XXVII-479.     See  notes,  Id.,  491. 

4. IIM^  further,  that  the  mortgagee  was  entitled  to  only  six  years, 

interest,  notwithstanding  that  the  proceeding  was  by  petition  for  payment  out 
of  the  fond.     Id. 

6. A  mortgage  of  pew  rents  made  by  the  vicar  of  a  district  church  is 

void  under  the  act  18  Eliz.  c.  20.  Matter  of  Arrowsmith,  and  Matter  of  Leveson 
(Chan.  Div.),  XXV— 150. 

6.  By  corporatioii.  The  articles  of  a  company  incorporated  for  the  pur- 
pose of  acquiring  land  in  Florence  and  building  thereon,  and  selling,  mort- 
gaging, or  leasing  the  same,  gave  power  to  the  directors  to  borrow  money  by 
mortgage  of  any  part  of  the  company's  property,  or  by  "  bonds,  debentures,  or 
mortgage  debentures,"  which  should  entitle  the  holders  to  be  paid  out  of  the 
moneys,  property,  and  effects  of  the  company  pari  passu. 

The  comi>any  issued  instruments  called  "  obligations,"  which  were  expressed 
to  be  made  under  the  power  of  their  articles,  by  which  they  bound  "  themselves, 
their  successors,  and  assigns,  and  all  their  estate,  property,  and  effects,"  to 
repay  the  sums  mentioned  therein  at  a  future  date,  with  power  to  redeem  a  cer- 
tain portion  of  the  obligations  at  intermediate  times  : 

Held,  that,  reading  the  obligations  with  reference  to  the  articles  of  associa- 
tion, they  constituted  a  charge  on  the  property  of  the  company,  subject  to  the 
power  of  the  directors  to  dispose  of  any  part  of  such  property  in  the  ordinary 
conrse  of  their  business.  Mattel*  of  Florence  Land,  etc.,  Co.  Moor's  Case 
(Chan.  Div.),  XXVII— 86 ;  reversing  Norton  v.  Rarence  L.,  etc.,  Co.,  XXIII 
—618. 

7. Upon  the  construction  of  the  obligations  themselves,  without  refer- 
ence to  the  articles,  except  as  to  whether  they  were  vUra  mres,  there  was  suffi- 
cient to  constitute  a  charge  upon  the  property  of  the  company.     Id. 

8.  Whether  the  Judicature  Act,  1873,  s.  10,  has  affected  the  power  of 

companies  to  charge  their  after-acquired  property  as  against  the  other  creditors 
of  the  company,  qtuxre.    Id. 
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9. Wliere  a  corporatioo  executes  a  valid  mortgnge  to  Becare  ila  bonds, 

Bome  of  which  bonda  are  t&ken  b;  diSereat  parties  and  tbe  renuJDder  are 
pledgied  by  the  corpontlon  >s  collateral  aecuritj  far  a  loao,  all  the  bondholdeni 
are  entitled  to  receive  dividends  on  the  whole  amount  expressed  to  be  secnred 
bj  Bach  bonds,  pariprutu,  upon  the  subsequent  winding  up  of  the  corpoc«tion. 
Matter  of  Begents  Caiud  Ironieorks  Go.  (Chan.  Div.),  XVU— 784. 

10.  Of  real  and  penonal  property.  Where  real  and  persoDiJ  estate  are 
compriaed  In  the  eame  mortgage,  the  mortgage  debt  must,  as  between  the  devi- 
sees of  the  realty  and  the  legatees  of  the  personalty,  be  bome  ratably  by  tUe 
real  and  persoDal  estate  subject  thereto,  and  the  real  estate  is  not,  under  Locke 
King's  Act,  primarily  liable  to  the  payment  thereof.  Tratrail  v.  Miuon  (Chan. 
Div.),  Xilll— 787. 

11.  Ourier's  good-will.  The  owner  of  business  premises  mortgaged  them 
with  the  machinery  and  Gitures.  A  rallvray  compauy  gave  notice  to  take  part 
of  the  premises  for  their  railway,  bnt  before  the  price  was  fixed  the  mortgagor 
died,  and  the  mortgagees  entered  Into  possession  of  the  property.  A  suit  was 
instituted  for  the  administration  of  the  mortgagor's  estate,  which  proved  lo  be 
insolvent,  and  a  receiver  was  appointed,  who,  with  the  consent  of  the  mort- 
gagees, carried  on  the  bueinees.  Arbitrators  and  an  ompire  were  appointed  to 
fix  the  compensation  money  payable  by  the  company.  The  umpire  awarded  a 
sum  o(  £It,SSO.  of  which  he  certified  that  he  had  awarded  £3,800  Id  teepeet  of 
the  loss  of  profits  in  carrying  on  the  business.  The  executors  claimed  the 
£2,800  as  belonging  to  the  mortgagor's  estate,  to  be  divided  among  his  general 
creditors : 

Held,  that  the  £2.800  was  in  the  nature  of  compensation  for  the  value  of  the 
good-will  of  the  business,  which  passed  with  the  premises  ;  and  that  the  whole 
of  the  snmot  £11,950  belonged  to  the  mortgagees.  POt  v.  PiU.  Matterqf 
iamWon  (Chan.  Div.),  XVU— 77a 

12.  Oanier'a  Interest  In  land.  Mortgages  executed  by  commissioners, 
appointed  under  a  statute  lo  Improve  a  town,  sapply  the  inhabitants  with 
water,  Ac.,  which  vested  in  tliem  the  works  and  soil  and  authorized  tliem  to 
construct  and  carry  on  the  worlu,  make  ratee  upon  occupants  of  lands,  and  to 
borrow  money  and  mortgage  the  works,  rents  and  rates,  whereby  such  couimis- 

8  grant  and  assign  the  "  works,  rents  and  rates  "  to  the  lender,  until  the 
lorrowed  is  repaid,  convey  an  interest  in  land  within  the  Statute  of  Mart- 
Chajim^  V.  HowU  (Chan.  Div.),  XX~815. 

Attornment  clause,  effect  oL  A  limited  company  gave,  in  18T5,  a 
age  to  its  bankers  for  its  account  current,  by  covenant  to  surrender  its 
j>ld  works,  and  by  the  mortgage  deed  the  company  became  tenant  V>  the 
lis  at  the  rent  of  £5,000.  No  surrender  of  the  copyholds  was  innde.  On 
ith  of  July,  1877,  the  bankers  sent  an  auctioneer  to  distrain  for  £10,000, 

two- years'  rent.  The  auctioneer,  on  the  same  dB3',  saw  tli«  managing 
or  of  the  company,  gave  him  formal  notice  of  distraint,  and  by  artange- 
wlth  him  employed  two  workmen  of  the  company  to  keep  possession  of 
lattels  distrained.  On  the  18th  of  July  the  company  reqn«fted  tlie  IfflnJH-TS 
'  proceed  to  an  Immediate  sale,  to  which  tlie  bankers  assented,  and  tbe  two 
emiJned  In  possession.  On  the  19th  of  July  a  petition  was  prescnled  for 
ng-up  the  company;   and  on  the  38th  of  July  a  winding-up  order  waa 
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made.  By  arrangement  with  the  liquidator,  the  men  went  out  of  possession 
in  October,  and  in  November  the  bulk  of  the  chattels  was  sold  by  the  liqui- 
dator without  prejudice  to  the  rights  of  the  bankers,  and  realized  less  than 
£5.000: 

HM,  by  Bacon,  V.C,  that  under  the  Judicature  Act,  1873,  s.  10,  the  rights 
of  the  parties  were  the  same  as  in  bankruptcy;  that  the  attornment  clause  was 
intended  to  give  the  mortgagees  a  remedy  in  the  event  of  bankruptcy,  and  was 
a  fraud  on  the  bankrupt  laws ;  that,  moreover,  a  seizure  by  a  secured  creditor 
by  a  distress  not  perfected  by  sale  before  the  bankruptcy  was  void  as'  against 
the  general  body  of  creditors ;  and  that  the  proceeds  of  sale  belonged  to  the 
liquidator.     Matter  of  Stockton  Iron  Furnace  Co.  (Chan.  Div.),  XXVI— 740. 

14.  Held,  on  appeal,  that  the  attornment  clause  created  the  relation  of 

landlord  and  tenant ;  that  there  being  no  ground  for  saying  that  the  rent  of 
£5,000  was  so  unreasonable  as  to  be  fraudulent,  the  mortgagees  had  the  same 
rights  of  distress  as  any  other  landlord  ;  and  that,  as  the  value  of  the  chattels 
sold  wajB  less  than  one  year's  rent,  on  the  mortgagees  abandoning  all  claim  to 
the  chattels  remaining  unsold,  the  proceeds  of  sale  must  go  to  them.     Id. 

16. SM,  also,  that  the  doctrine  of  reputed  ownership  had  no  applica- 
tion, as  a  distress  does  not  make  the  landlord  the  owner  of  the  goods  dis- 
trained.    Id. 

16. SetrMe,  that  where  a  mortgage   contains  an   attornment   clause 

the  mortgagee  is  liable  to  wilful  default  in  respect  of  the  rent  as  being  in 
possession.    Id. 

17.  Oontribation  by  devisees  of  portions.  A  charge  of  debts  on  part  of 
testator's  real  estates  in  exoneration  of  the  rest  without  specially  referring  to  his 
mortgage  debts,  is  not  a  sufficient  expression  of  an  intention  contrary  to  the 
role  established  by  Locke  King's  Act  to  exonerate  the  mortgaged  estate.  New- 
mareh  v.  Starr  (Chan.  Div.),  XXV— 717.     See  notes,  Id.,  724. 

18. Locke  King's  Act  applies  to  a  mortgaged  estate,  different  portions 

of  which  are  devised  to  different  persons;  and  the  devisees  must  contribute 
according  to  the  value  of  their  respective  portions.     Id. 

19.  A  testator,  nearly  the  whole  of  whose  real  estate  was  subject  to  a 

mortgage  debt,  devised  a  part  of  his  real  estate  to  his  sons,  "  charged  neverthe- 
less in  aid  of  his  personal  estate  and  in  exoneration  of  his  other  real  estate  with 
the  payment  of  all  his  just  debts,"  and  he  devised  another  part  of  his  real  estate 
to  his  daughter : 

Held,  that  there  was  no  sufficient  declaration  of  a  contrary  intention  under 
Locke  King's  Act,  and  that  both  the  devisees  must  contribute  ratably  to  pay- 
ment of  the  mortgage  debt.     Id. 

20. A  testator,  a  merchant,  was  in  the  habit  of  borrowing  money  from 

his  bankers  from  time  to  time,  depositing  securities  with  them  upon  the  occa- 
sion of  each  advance  ;  and  on  the  29th  of  March,  1876,  his  total  indebtedness 
amounted  to  £62,000,  for  which  his  bankers  held  various  stocks  and  shares  as 
security.  On  the  80th  of  March,  1876,  the  testator  applied  for  a  further  advance 
of  £15,000,  and  executed  a  memorandum  by  which  he  charged  that  sum  upon 
his  freehold  property  at  Caterham,  and  agreed  that  the  security  was  to  cover 
any  money  due  from  time  to  time  from  him  to  his  bankers.     He  at  the  same 
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time  deposited  the  title  deeds  of  the  Caterham  propertj  with  his  bankers.  He 
received  the  £15,000,  and  also  farther  advances  on  subseqaent  dates :  and  he 
also  sabseqaently  deposited  vrith  the  bankers  certain  farther  securities,  includ- 
ing the  title  deeds  of  freehold  and  leasehold  property,  stocks  and  shares,  but  no 
subsequent  memorandum  was  executed. 

Some  of  the  stocks  and  shares  were  sold  bj  the  bankers  in  the  testator's  life- 
time, and  the  proceeds  applied  in  reduction  of  the  debt,  which  at  his  death 
stood  at  £28,625. 

It  appeared  from  a  memorandum  book  kept  bj  the  testator,  and  from  his 
ledger,  that  the  successive  advances  and  the  successive  deposits  were  treated  bj 
him  as  forming  one  running  account.  Bj  his  will  he  devised  his  Caterham 
property  to  certain  persons,  and  devised  and  bequeathed  his  residuary  real  and 
personal  estate  in  trust  for  sale  and  to  divide  the  proceeds,  after  payment  there- 
out of  his  debts,  among  certain  other  persons  : 

Held,  that  the  debt  due  at  the  testator's  death,  and  the  interest  thereon  from 
that  date,  must  be  borne  by  the  various  properties  then  held  by  the  bankers, 
ratably,  according  to  their  respective  values  at  the  death.  Leonino  v.  Leonino 
(Chan.  IMv.),  XXVII— 28. 

21.  Priority.  The  plaintiff  through  his  solicitor  contributed  £500  and  the 
solicitor  £800  to  a  loan  of  £800  on  deposit  of  deeds.  The  solicitor  subsequently 
took  a  mortgage  to  himself  for  the  £800.  The  solicitor  afterwards  deposited 
the  title  deeds  of  the  mortgaged  property  with  a  bank  as  security  for  a  loan 
of  £400: 

Held,  that  the  plaintiff  had  priority  for  his  £500  over  the  security  to  the  bank. 
Bradiey  v.  Etches  (Chan.  Div.),  XXVI— 25. 

22. The  plaintiff  had  lent  money  to  a  solicitor  on  the  security  of  the 

deposit  of  title  deeds  of  land  In  Middlesex  with  a  letter  charging  the  land,  the 
legal  estate  in  which  was  outstanding.  The  solicitor  afterwards,  by  way  of 
security  for  money  due  to  a  client,  made  a  mortgage  of  the  land  to  the  client, 
which  mortgage  was  registered  : 

Held,  that  the  client  must  be  presumed  to  have  had  notice  of  the  plaintiffs 
charge,  which  therefore,  though  unregistered,  retained  priority.     Id. 

23.  An  agreement  in  writing  to  execute  on  request  an  effectual  mortgage 

of  a  policy  of  assurance  deposited  at  the  time  of  the  agreement  as  security  for  a 
loan,  is  not  an  "  assignment "  of  such  policy  within  the  meaning  of  the  Policies 
of  Assurance  Act,  1867.  Accordingly,  notice  to  the  Assurance  Company  of  such 
an  agreement  does  not  give  under  that  act  any  priority  over  a  prior  equitable 
mortgagee  who  has  given  no  notice  but  has  possession  of  the  policy.  Spenew 
V.  Cla/rke  (Chan.  Div.),  XXV— 888. 

24. The  holder  of  a  policy  of  assurance  on  his  own  life  deposited  it  with 

A.  by  way  of  equitable  mortgage  to  secure  a  loan.  A.  retained  the  policy,  but 
gave  no  notice  to  the  company. 

B.  afterwards,  in  ignorance  of  this  prior  mortgage,  agreed  to  lend  money  to 
the  policy  holder  upon  a  deposit  of  the  same  policy,  and  the  policy  holder, 
alleging  that  he  had  left  the  policy  at  home  by  mistake,  and  promising  forth- 
with to  deliver  it  to  B.,  took  the  loan  and  signed  a  memorandum  that  he  had 
deposited  the  policy  with  B.,  and  that  he  undertook  on  request  to  execute  to  B. 
an  effectual  mortgage  of  it. 
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B.  gave  to  the  eompanj  a  sotice  of  his  loan  and  memorandam  of  deposit,  and 
freqaentlj  applied  to  the  policy  holder  for  the  policy,  but  the  policy  holder 
made  Tarious  excuses  for  not  handing  it  over,  and  died  leaving  it  in  the  poses- 
sion  of  A. :  / 

Held,  that  the  circumstances  of  the  case  were  such  as  to  put  B.  on  inquiry  at 
the  time  of  the  loan,  and  to  fix  him  with  constructive  notice  of  A/s  security, 
and  that  the  title  of  A. ,  as  in  possession  of  the  policy,  must  prevail  over  that  of 
B.,  although  B.  did  and  A.  did  not  give  notice  to  the  company.     Id. 

26. Under  agreements  made  between  a  company  and  Q.,  from  whom 

the  company  had  previously  bought  its  works,  G.  was  to  advance  money  to  the 
company,  and  all  moneys  due  to  the  company  were  to  be  received  by  Q. ,  who 
was  to  apply  these  moneys  and  also  the  money  to  be  advanced  by  him  in  paying 
wages  and  salaries  and  other  outgoings  for  the  business  of  the  company,  and 
subject  thereto  was  to  repay  himself.  An  order  was  made  for  winding  up  the 
company,  under  which  G.  and  the  liquidators,  with  the  sanction  of  the  Vice- 
Chancellor.  made  an  agreement  for  an  advance  by  G.  of  further  sums  on  similar 
terma.  G.  advanced  money  for  the  payment  of  rent,  rates,  wages,  and  outgo- 
ings :  a  large  balance  remained  due  to  him.  The  leasehold  property,  machinery, 
and  plant  of  the  company  were  sold  by  the  liquidators  : 

HM,  that  the  costs  of  carrying  on  the  business  were  not  payable  out  of  the 
mortgaged  property  in  priority  to  debentures  as  costs  of  preservation,  and  that 
(subject  to  the  costs  of  realizing  the  property)  the  fund  belonged  to  the  debent- 
ure holders  in  priority  to  the  claims  of  G.  or  the  liquidators  for  the  costs  8o\ 
incurred.  Matter  ofBegenfs  Canal  Ironworks.  Bx  parte  OrisseU  (Chan.  Div.), 
XVIII-.588. 

26. Proof  in  the  liquidation  of  the  estate  of  a  mortgagor  under  the 

Bankruptcy  Act,  1869,  by  a  first  mortgagee,  for  his  whole  debt,  and  giving  up 
the  security  to  the  trustee,  put  the  trustee,  under  the  operation  of  the  statute, 
in  the  place  of  the  first  mortgagee,  and  do  not  accelerate  the  rights  of  subse- 
quent mortgagees.     CraeknaU  v.  Janaon  (Clian.  Div.),  XXIII — 302. 

27.  Mortgagee  in  possegsion,  liablity  to  aooount.  In  an  action  for  ac- 
count by  a  mortgagor  against  a  mortgagee  in  possession  who  has  sold,  the 
mortgagor  is  entitled  to  an  account  of  the  proceeds  of  sale  received  by  the  mort- 
gagee or  by  his  order  or  for  his  use,  "  or  which  without  his  wilful  default  might 
have  been  so  received  ;"  although  wilful  default  may  not  have  been  charged  in 
the  pleadings  and  proved  at  the  trial ;  but  such  an  account  does  not  entitle  the 
mortgagor  to  question  the  propriety  of  the  sale  or  the  adequacy  of  the  amount 
for  which  the  property  has  been  sold.  Ma/yer  v.  Murray  (Chan.  Div.),  XXV 
— 3©2. 

28.  The  mortgagees  of  land,  consisting  of  copses  and  of  a  farm  which 

was  let  without  the  shooting  or  the  timber,  gave  notice  to  the  tenant  of  the  farm 
to  pay  the  rent  to  the  mortgagees,  and  afterwards  moved  to  restrain  the  mort- 
gagors from  cutting  the  timber  : 

Held,  that  though  the  mortgagees  had  become  mortgagees  in  possession  of 
the  farm,  they  had  not  become  mortgagees  in  possession  of  the  shooting,  the 
copses,  or  the  timber,  so  as  to  be  liable  to  account  for  default.  Simmons  t. 
OdrUy  (Chan.  Div.),  XXII— 749. 
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29.  Sale  by.  A  secaritj  for  monej  lent  was  made  in  the  form  of  a  convey- 
ance to  the  lender  on  trust  to  sell.  He  entered  into  possession  and  remained  in 
possession  for  more  than  twenty  years.  His  devisees  in  trust  agreed  to  sell  the 
mortgaged  estate  for  a  sum  exceeding  the  amount  then  due  for  principal,  inter- 
est and  costs,  and  conveyed  it  to  the  purchaser  by  a  deed  in  which  the  trust  for 
sale  was  recited : 

Held,  that  such  a  security  is  simply  a  mortgage  ;  also  that  a  mortgagee  who 
has  been  in  possession  for  more  than  twenty  years  may  make  a  title  and  convey 
under  his  power  of  sale.  Johnson  v.  Mo^insey,  Matter  of  Alison  (Chan  Div.), 
XXVn— 681. 

30. Held,  that  the  devisees  in  trust  could  only  convey  as  owners  in  fee, 

and  that  the  mortgagors  had  no  right  to  the  surplus  of  the  purchase-money.     Id. 

31.  Mortgagee  no  lien  on  sorplus.  Where  a  mortgagor  dies  insolvent, 
and  the  mortgagee  then  realizes  his  security,  and,  after  paying  himself  the 
mortgage  debt  out  of  the  proceeds,  has  a  surplus  in  his  hands,  he  cannot  retain 
that  surplus  in  payment  of  a  simple  contract  debt  due  to  him  from  the  mort- 
gagor and  so  give  himself  a  preference  over  the  other  creditors,  but  must  hand 
it  over  to  the  mortgagor's  legal  personal  representative  as  part  of  his  estate ; 
the  mortgagee  being  merely  in  the  position  of  a  trustee  of  the  surplus  for  the 
estate.     Talbot  v.  Frere  (Chan.  Div.),  XXVI— 348.  ^ 

32.  And  if  the  mortgagee  in  such  a  case  happens  to  be  the  executor  of 

the  mortgagor,  still  he  cannot,  under  an  executor's  general  right  of  retainer  or 
preference,  retain  the  surplus  in  payment  of  the  simple  contract  debt,  to  the 
prejudice  of  a  creditor  of  a  higher  degree,  whether  the  debt  is  due  to  himself 
individually  or  to  a  partnership  of  which  he  happens  to  be  a  member.     Id. 

33.  A.,  having  mortgaged  certain  life  policies  to  B.  &  C,  a  firm  of 

solicitors,  to  secure  a  bill  of  costs,  died  insolvent.  B.  &  C.  then  received  the 
policy  moneys,  and,  after  paying  themselves  their  mortgage  debt  thereout,  had 
a  surplus  remaining  in  their  hands.  A.'s  widow  and  executrix  then  filed  a  bill 
against  B.  &  C.  for  accounts  and  payment  of  the  surplus,  and  a  decree  was 
made  directing  the  usual  mortgagor  and  mortgagee  accounts  against  B.  &C,, 
under  which  a  balance  was  found  due  from  them  as  mortgagees.  After  the 
decree  A.'s  executrix  died,  having  appointed  B.  her  executor,  and  the  action 
was  revived  against  B.  &  C,  by  substituting  a  judgment  creditor  of  A.  as 
plaintiff.     Id. 

34.  A  summons  by  B.   &  C.   to  be  allowed  to  retain  the  balance  in 

payment  of  a  simple  contract  debt  due  to  them  from  A.,  was  refused,  with 
costs.     Id. 

36. The  principle  of  retainer  or  prefecence  in  the  case  of  a  mortgagee 

or  executor,  discussed.     Id. 

36.  Waiver  of  default.  A  mortgagee  agreed  with  the  mortgagor  that  if  the 
interest  was  duly  and  punctually  paid  the  principal  should  remain  for  two  years. 
Six  months'  interest  became  due  and  was  demanded  but  was  not  paid  ;  and  the 
mortgagee  then  demanded  payment  of  principal  and  interest.  Three  days  after- 
wards the  mortgagor  paid  the  six  months'  interest,  which  was  received  by  the 
mortgagee : 
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HM,  that  the  mortgagee  had  not  thereby,  nor  by  a  subsequent  unaccepted 
offer  to  receive  an  instalment,  waived  his  right  to  call  in  the  principal.  Keene 
V.  BUcoe  (Chan.  Div.),  XXV— 218.     See  notes,  Id.,  221. 

37.  Foreclosure.  Fines  secured  by  covenant  in  a  mortgage  to  a  building 
society  form  part  of  the  principal  in  taking  the  account  of  principal,  interest, 
and  costs  in  a  foreclosure  suit  by  the  building  society,  and  are  payable  with 
mterest.  Provident  P.  Building  8o.  v.  OreenhiU  (Chan.  Div.),  XXV— 824. 
See  notes,  Id.,  826. 

38. The  form  of  foreclosure  decree  in  the  case  of  a  mortgage  to  a  build- 
ing society  does  not  differ  from  that  in  the  case  of  an  ordinary  mortgage.     Id. 

39.  Interlocutory  order  of  sale.  The  55th  section  of  the  Chancery  Pro- 
cedure Act,  1852,  does  not  authorize  the  court  in  an  ordinary  foreclosure  action 
to  direct  a  sale  on  an  interlocutory  application.  London  and  County  Banking 
Co.  v.  Dowr  (Chan.  Div.),  XXVII— 470. 

40.  Decree.  The  right  of  an  equitable  mortgagee  by  deposit  of  deeds  with- 
out a  written  memorandum  is  a  decree  of  foreclosure,  not  sale.  Backhouse  v. 
Cha/rlton  (Chan.  Div.),  XXV— 409.     See  notes,  Id.,  416. " 

41.  An  equitable  mortgagee  by  deposit  of  deeds  accompanied  by  an 

agreement  to  execute  a  legal  mortgage,  is  entitled  to  either  sale  or  foreclosure. 
T(yrk  Union  Banking  Co.  v.  ArUey  (CTian.  Div.).  XXVII— 471. 

42. In  a  foreclosure  action,  where  the  estate  of  the  mortgagor  waa 

devised  in  trust  for  sale  and  had  become  vested  in  an  infant,  who  was  also  one 
of  the  persons  beneficially  interested  : 

Held,  that  the  decree  should  contain  a  direction  that,  in  case  the  mortgagees 
were  not  redeemed  within  six  months,  the  infant  should  be  a  trustee  for  them 
within  the  meaning  of  the  Trustee  Act,  and  the  executrix  of  the  mortgagor  be 
ordered  to  convey  the  estate  to  the  mortgagees  on  his  behalf.  Foster  v.  Parker 
(Chan.  Div.),  XXV— 189. 

43.  Ck)nfirmation.  Under  a  decree  for  foreclosure  an  agent  of  the  mort- 
gagees attended  at  the  place  appointed  for  payment  of  the  money,  and  during 
the  whole  of  the  appointed  time,  but  without  any  power  of  attorney  to  receive 
the  money.     No  one  appeared  on  behalf  of  the  mortgagors  : 

Heid,  that  the  foreclosure  ought  to  be  made  absolute.  Cox  v.  Watson  (Chan. 
Div.),  XXIII--508. 

44.  Consolidation.  A  mortgagee  of  two  estates,  A.  and  B.,  of  which  A. 
was  subject  to  a  first  mortgage,  in  exercise  of  a  power  of  sale  in  his  mortgage, 
sold  the  estate  A.  The  first  mortgagee,  to  whom  another  debt  was  due  upon 
an  equitable  deposit  of  a  policy  of  assurance  and  other  documents  by  the  mort- 

.gagor,  rt*f  used  to  join  in  the  conveyance  to  the  purchaser,  unless  he  received  out 
of  the  purchase-money  the  amount  due  to  him  on  both  his  mortgages.  That 
amount  was  paid  to  him  accordingly,  and  the  documents  comprised  in  the  equi- 
table deposit  were  delivered  to  the  second  mortgagee.  The  balance  of  the  pro- 
ceeds of  sale  was  insufficient  to  discharge  what  was  due  to  the  second  mortgagee: 
Heldy  by  Fry,  J.,  that,  inasmuch  as  the  second  mortgagee  was  never  the 
owner  of  the  equitable  mortgage,  but  it  had  been  discharged  out  of  the  pur- 
chase-money, he  had  no  right  to  consolidate  the  equitable  mortgage  with  his 
other  mortgage,  and  he  was  ordered  to  deliver  up  the  deposited  documents  to  the 
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trustee  in  bankraptcj  of  the  mortgagor ;  but  held,  on  appeal,  that  as  the  equi- 
table mortgage  was  paid  with  money  which,  had  the  first  mortgagee  not  claimed 
the  right  to  consolidate,  would  have  belonged  to  the  second  mortgagee,  it  was 
in  fact  paid  by  the  second  mortgagee,  who  by  the  fact  of  such  payment  became 
equitable  transferee,  and  was  entitled  to  consolidate  that  mortgage  with  his 
mortgage  on  estate  B.     OraeknaU  ▼.  Jafuan  (Chan.  Div.),  XXVII~277. 

46.  •— —  First  mortgage  of  Blackacre  to  A.,  followed  by  subsequent  mort- 
gages to  other  persons  of  which  A.  had  notice.  After  this,  first  mortgage  by  the 
same  mortgagor  of  Whiteacre  to  B.  After  this,  transfer  of  A.'s  mortgage  to  B., 
the  mortgagor  joining  in  the  transfer ;  this  transfer  being  made  in  pursuance 
of  an  agreement  under  which  B.  had  paid  off  A.  before  the  date  of  B.'s  mort- 
gage. At  the  date  of  this  agreement  B.  had  notice  of  the  puisne  mortgages  of 
Blackacre  : 

Heldf  that  B.  could  not  consolidate  the  mortgages  of  Blackacre  and  White- 
acre  as  against  the  puisne  mortgagees.     Baker  v.  Oray  (Chan.  Div.),  XVI— 619. 

46.  Bquity  of  redemption.  By  a  deed  purporting  to  be  one  of  usufructuary 
mortgage,  dated  2d  of  July,  1815,  the  mortgagors  agreed  to  pay  to  the  mort- 
gagee, who  was  put  in  possession,  2,500  pons  and  interest,  stipulating  that  the 
rents  of  the  mortgaged  lands  should  be  applied,  first,  in  payment  of  government 
revenue  ;  second,  in  payment  of  the  salary  of  a  manager  ;  third,  in  reduction  of 
the  mortgage  debt.  It  was  then  provided  that  2,000  pons  should  be  repaid  by 
instalment ;  namely,  on  the  9th  of  April,  1816,  500  pons ;  on  the  10th  of  April, 
1817,  500  pons ;  and  on  two  subsequent  dates  two  several  sums  of  500  pons. 
The  mortgagors,  in  reference  to  the  balance  then  remaining,  covenanted  as  fol- 
lows :  "  And  in  the  year  1819-20  a  settlement  of  the  accounts  of  the  receipts 
and  disbursements  shall  be  made,  and  any  amount  that  may  be  due,  after 
deducting  payments  out  of  the  principal  and  interest  as  aforesaid,  we  undertake 
to  pay  in  cash  in  full "  on  a  particular  day  named,  and  to  "redeem  the  mort- 
gage. "  In  default  whereof  the  land  should  be  valued,  and  the  mortgagee  should 
buy  at  that  valuation  so  much  thereof  as  would  satisfy  the  balance  due  to  him, 
the  mortgagors  remaining  liable  for  any  unpaid  balance  of  debt  which  might 
remain  due  after  the  whole  of  the  said  land  was  purchased  as  aforesaid. 

None  of  the  instalments  were  paid,  and  no  settlement  of  accounts  was  oome 
to.  The  debt,  however,  was  admitted,  assuming  the  transaction  to  be  one  of 
mortgage  only,  to  have  been  liquidated  in  1866-7  : 

Held,  that  this  mortgage  was  not  one  by  conditional  sale,  and  that  the  mort- 
gagors were  entitled  to  the  lands  with  mesne  profits  from  1866-67.  No  pre- 
sumption arises  that  the  agreement  for  absolute  sale  in  certain  events  was  ever 
carried  out  between  the  parties  according  to  its  terms,  the  contemplated  settle- 
ment of  accounts  being  a  necessary  preliminary  to  the  performance  of  that  con- 
tract.    Mudelly  v.  Bowthen  (Ind.  App.),  XVI— 189.     See  notes.  Id.,  202. 

47. Pattabhiramier  v.  VencfUaravo  Naicken  and  othere,  explained  and 

approved.  It  refers  exclusively  to  mortgages  by  conditional  sale,  and  rules  that 
on  breach  of  the  condition  the  sale  becomes  absolute.     Id. 

* 

48. In  a  foreclosure  action  the  mortgagor  can  redeem  after  the  order  for 

foreclosure  absolute  and  notwithstanding  that,  after  the  order,  the  mortgagee 
may  have  disposed  of  his  interest  to  a  purchaser  :  but  whether  or  not  he  shall 
be  allowed  so  to  redeem  lies  in  the  discretion  of  the  court,  and  depends  on  the 
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circamstances  of  each  particular  case.  CampbeU  v.  Eolyland  (Chan.  Div.), 
XXIII-488. 

49. A.  B.,  possessed  of  leasehold  premises  for  a  long  term,  in  February, 

1873,  mortgaged  them  to  trustees,  and  handed  to  their  solicitor  the  indenture  of 
lease  and  other  title  deeds.  On  the  35th  of  September,  1876,  it  was  arranged 
between  the  parties  that  A.  B.  should  redeem  at  once,  he  paying  with  the 
principal  moneys  three  months'  interest  in  lieu  of  the  usual  notice.  It  was 
afterwards  discovered  that  the  trustees  had  not  in  their  possession  the  Indenture 
of  lease,  and  therefore  A.  B.  could  not  safely  redeem. 

After  A.  B.  commenced  this  action  he  was  informed,  and  the  fact  was  certified 
by  the  Chief  Clerk,  that  the  trustees'  former  solicitor  had  fraudulently  deposited 
the  deed  to  secure  moneys  lent  to  him. 

A.  B.  alleged  that  he  had  sustained  damage  in  being  prevented  from  redeem- 
ing, and  claimed  an  account ;  a  reconveyance  of  the  premises  and  a  delivery  of 
the  title  deeds  ;  and  if  the  indenture  of  lease  were  lost,  an  indemnity  in  respect 
of  the  loss  ;  an  attested  copy  of  the  deed,  and  compensation,  and  costs  : 

Held,  that  the  plaintiff  should  have  liberty  to  bring  an  action  to  recover  the 
deed  ;  that  if  he  could  not  recover  it  he  would  be  entitled  to  an  indemnity  ;  that 
he  was  right  in  coming  to  the  court  to  have  the  matter  inquired  into  and  his 
title  made  clear  ;  and  that  he  was  entitled  to  all  his  costs  of  the  action,  but  that 
he  was  not  entitled  to  any  compensation  for  the  loss  of  the  deed  ;  and  that,  in 
accordance  with  the  arrangement  made  in  September,  1876,  only  three  months' 
interest  ought  to  be  paid.  James  v.  Rumeey  (Chan.  Div.),  XXVI — 628.  See 
note.  Id.,  635, 

60.  Costs  oi»  Where  a  mortgagee  becomes  of  unsound  mind,  not  so 
found,  and  the  mortgagor  applies  for  a  vesting  order  on  payment  into  court  of 
the  mortgage  debt,  making  the  mortgagee  a  respondent  to  the  petition,  the 
court  has  no  jurisdiction  to  make  an  order  for  the  costs  to  be  paid  out  of  the 
mortgage  debt,  but  each  party  must  bear  his  own  costs.  Maiter  of  Spa/rks 
(Chan.  Div.),  XXII— 857. 

61.  Allowance  on..  In  taking  the  accounts  under  the  decree  in  a  redemption 
action  against  a  mortgagee  in  possession,  the  mortgagee  is  entitled  to  "  necessary 
repairs,"  under  the  head  of  "just  allowances";  but,  to  entitle  him  to  **  perma- 
nent improvements,"  or  "  substantial  repairs,"  he  must  make  out  a  case  for 
them  at  the  trial.  Tipton  Oreen  CoUiery  Co.  v.  Tipton  Moat  Colliery  Go.  (Chan. 
Div.),  XXin— 505. 

62.  Bztingnishment.  After  a  decree  in  a  foreclosure  suit  to  which  both  the 
mortgagor  and  the  first  and  second  mortgagees  were  parties,  the  plaintiff,  the 
first  mortgagee,  purchased  the  equity  of  redemption  from  the  trustee  in  bank- 
ruptcy of  the  mortgagor,  and  by  the  deed  of  assignment,  in  consideration  of 
£1,880  (the  sum  due  on  the  first  mortgage),  retained  by  the  first  mortgagee  "  in 
full  satisfaction  of  "  his  debt,  and  of  £20  paid  to  the  trustee  (making  the  pur- 
chase-money of  £1,400),  the  trustee  assigned  the  mortgaged  property  to  the  first 
mortgagee,  "subject  to  the  aforesaid  claim  "  of  the  second  mortgagee.  The 
value  of  the  mortgaged  property  did  not  exceed  £1,880.  The  second  mortgagee 
contended  that  the  effect  of  this  purchase  was  to  f*xtinguish  the  first  mortgage 
debt,  and  to  let  in  his  own  charge  as  a  first  incumbrance  : 

Held,  by  the  Court  of  Appeal,  that  looking  at  the  surrounding  circumstances 
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the  coDTSTance  snffieientljr  eipreeaed  an  iDtention  to  heep  the  first  mortgage 

alive;  and  it  waa  not  eiUn^alshed.     Adamtv.  AngeiUCbiai.  Dir.),  ZXU—SOB. 

See  Chattel  Mobtqaob  ;  Tbubts,  etc. 

UOTlVE—aee  Criuikal  Law,  48,  49  ;  Libel,  1,  etc.;  Tbespam,  1,  3. 
MnNICIPAL  CORPORATION. 

1.  Offloa,  dlaqnaUfioatlon  for.  The  dlsqaallfication,  under  h.  28  of  E  A  S 
Wm.  4,  c.  76,  of  any  person  who  has  any  intereet  in  a  contract  with  the  council 
of  the  borough,  to  be  elected  or  be  an  alderman  or  coouciUor  of  the  borough, 
applies  only  daring  the  contlnaance  of  the  contract.  So  tliat  by  becoming  inter- 
ested in  such  a  contract  an  aliJerman  or  councillor  doee  not  cease  to  be  qaallG«d 
OT  become  disqualified  within  the  meaning  of  s.  S3,  so  as  to  incur  penalties  for 
anting  after  the  termination  of  the  contract.  Leteii  v.  Ckirr  (Bsch.  Div.), 
ZVin— S88.     See  notes,  14. ,  SOS. 

3.  Pow»r  aa  to  building*.  The  oiruer  of  a  house  after  having,  in  accord- 
ance with  a  by-law  of  the  Local  Oovemment  Board,  left,  on  the  16th  of  October, 
a  plan  of  an  intended  new  bnllding,  the  local  board  passed  a  resolution  that  the 
plau  was  approved  of,  and  that  he  should  be  offered  £40  for  certain  land  of  his 
thrown  into  the  street.  He  refused  to  accept  the  £10  but  proceeded  with  his 
works,  and  bf  the  26th  of  October  had  pulled  down  the  front  wall  of  his  house. 
On  the  2Tth  of  October  the  board  passed  a  resolution  abandonitig  the  terms  be- 
fore offered,  and  requiring  hira  to  set  his  frontage  further  back.  This  notice 
was  given  under  sect.  165  of  the  Public  Health  Act,  1875,  as  on  Che  front  of  a 
faonse  having  been  pulled  down.  On  the  2Tth  of  November  the  owner  of  the 
house  proceeded  with  his  building,  and  on  the  21st  of  December  he  was  served 
with  notice  to  pull  down  his  new  building : 

Held,  that  the  local  board  having  approved  of  a  plan,  and  having  allowed  a 
house  owner  to  proceed  and  pull  down  the  front  wall  of  his  bouse,  could  not 
afterwards  avail  itself  of  the  powers  acquired  when  the  front  of  a  house  haa 
been  taken  down.  M/uteri  v.  Pontypod  Local  Qott.  Board  (Chan.  Div.),  XXVI 
—438. 

3.  Hdd,  that  where  a  local  board  has  not,  during  the  month  prescribed 

by  the  Public  Health  Act,  s.  158,  signified  its  disapproval  of  plana  lud  before 
it.  it  cannot  afterwards  object  to  the  building  according  to  the  plan.     Id. 

4. A  local  board  cannot,  under  sect,  15B,  pull  down  a  building  without 

giving  the  owner  an  opportunity  of  showing  cause  why  it  should  not  be  pulled 

b. The  plaintiffs,  owners  of  a  house  and  area  situate  in  and  fronting  a 

street,  altered  the  front  of  the  house  by  throwing  out  bay  windows  projecting 
beyond  the  street  line  of  frontage  but  not  beyond  the  limits  of  the  area.  After 
"■"  ""■""'-•ion  of  the  allerations  the  defendants,  the  local  authority,  threatened 
Fs  with  summary  proceedings  before  the  justices  for  the  recovery  of 
ider  the  Public  Health  Act,  1875.  on  the  ground  that  the  plaintiffs 
ward  their  building  without  the  written  consent  of  the  defendants 
1S6  of  the  act. 

itiffs  then  moved  ex  parte  for  an  injunction  to  restrain  the  defend- 
»king  these  proceedings,  alleging,  1,  that  as  the  alterations  had  been 
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made  over  their  own  property,  the  defendants,  in  threatening  proceedings,  were 
acting  ultra  tires  ;  2,  that  the  defendants,  having  had  notice  of  the  plaintiffs' 
intention  to  make  the  alterations,  were  bound  by  acquiescence  ;  and  8,  that  the 
justices  had  no  jurisdiction,  as  the  defendants  had  not  made  their  complaint 
within  six  months  after  the  alleged  offence,  as  required  by  sect.  252  of  the  act. 
Motion  refused.  Kerr  v.  Corporatwn  of  Preston  (Chan.  Div.),  XXIII— 86.  See 
notes.  Id.,  91. 

6.  As  to  costs,  etc.  The  chief  constable  of  a  borough  having,  by  the 
direction  of  borough  magistrates,  laid  an  information  against  a  person  for  con- 
spiracy, an  action  for  malicious  prosecution  was  brought  by  such  person 
against  him  and  a  verdict  recovered  for  £200 : 

Held,  that  it  was  not  competent  to  the  town  council  to  order  payment  of  the 
chief  constable's  costs  out  of  the  borough  fund  or  rate  under  5  &  6  Wm.  4, 
c  76,  s.  82.  Regina  v.  Mayor  of  Exeter  (Q.  B.  Div.),  XXIX--526.  See  notes. 
Id.,  529. 

7. Municipal  corporations  having  been  reduced  by  the  Municipal  Cor- 
porations Act,  1885,  from  the  position  of  owners  of  property  to  that  of  trustees, 
possess  the  ordinary  right  of  trustees  to  defend  their  trust  property  and  their 
rights  as  trustees  from  attack  at  the  expense  of  the  trust  estate.  Attomey-Oen- 
eral  v.  Map<n-  of  Brecon  (Chan.  Div.),  XXVI— 626.     See  notes,  Id.,  648. 

8. Consequently,  a  municipal  corporation  has  the  right,  either  under 

sect.  92  of  the  Municipal  Corporations  Act,  1885,  or  under  the  general  law 
applicable  to  trustees,  to  defray,  out  of  the  borough  funds  or  rates,  the  expenses 
of  any  attack  made  by  bill  in  Parliament,  whether  against  their  existence  as  a 
corporation,  or  against  their  property,  or  only  against  their  rights,  powers,  or 
privileges ;  and  that  right  is  not  taken  away  by  the  Municipal  Corporations 
(Borough  Funds)  Act,  1872.     Id. 

9.  As  to  removal  of  reftise.  Ashes  arising  from  coals  burnt  in  the  furnace 
of  a  steam  en^ne  used  for  the  purpose  of  sawing  and  lifting  timber  and  other 
materials  for  carrying  on  the  business  of  a  pianoforte  manufacturer,  are  "  refuse 
of  a  trade,  business,  or  manufacture,"  within  the  Metropolis  Management  Act, 
1855  (18  &  19  Vict.  c.  120),  s.  128.     Gay  v.  Cadby  (C.  P.  Div.),  XXI— 348. 

10.  By-laws,  validity  o£  Under  a  local  act  incorporating  the  provisions  of 
the  Public  Health  Acts,  1848  and  1858,  by-laws  were  made,  by  which  it  was 
amongst  other  things  provided  that  '*  every  person  who  shall  intend  to  erect 
any  new  building  shall  give  a  week's  notice  to  the  town  surveyor  of  such  inten- 
tion, by  writing  delivered  to  the  surveyer  or  left  at  his  office,  and  shall  at  the 
same  time  leave  at  the  office  detail  plans  and  sections  of  every  floor  of  such 
intended  new  building,"  &c. ;  and  a  penalty  not  exceeding  £5  is  imposed  ft>r 
non-compliance  with  this  requirement. 

The  appellant,  without  giving  such  notice  or  delivering  any  plans,  erected 
certain  structures  which  from  their  description  could  not  be  intended  for  resi- 
dential purposes,  and  which  were  found  by  the  justices,  upon  a  case  stated 
under  20  &  21  Vict.  c.  43,  to  have  been  erected  for  a  temporary  purpose  only, 
and  to  have  been  intended  to  be  pulled  down  by  the  appellant  when  that  pur- 
pose was  answered  : 

Held,  that  a  conviction  under  the  above  mentioned  by-laws  could  not  be 
sustained,  inasmuch  as  such  by-laws,  if  intended  to  apply  to  such  structures, 
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were  anreafionable  and  bad.  Fielding  v.  Rhyl  Impr,  Gommissaners  (Com.  PL 
Div.),  XXX— 155. 

11.  Publication.  By  the  local  act  (passed  in  1847)  tbe  commissioners  were 
empowered  to  make  by-laws,  which  were  to  be  pablished  by  being  printed  and 
a  copy  delivered  to  every  person  applying  for  the  same,  and  by  painting  or 
placing  on  boards  to  be  hang  up  on  the  front  of  the  office  of  the  commissioners, 
and  also  on  some  conspicuous  part  of  the  works  or  locality  to  which  the  same 
related.  Under  the  Public  Health  Acts,  1848  and  1858,  the  prescribed  mode  of 
publication  of  by-laws  is  by  "  printing  and  hanging  the  same  up  in  the  office 
of  the  local  board  :" 

Sddy  that  a  publication  in  the  manner  prescribed  by  the  last  mentioned  acts 
was  sufficient.     Id. 

12. In  the  absence  of  any  special  provision  for  the  mode  of  publication 

of  an  order  by  the  town  council  of  a  borough  for  the  muzzling  of  dogs,  it  is 
enough  to  show  that  it  has  been  posted  up  in  five  or  six  places  within  the 
borough.    Beffina  v.  Justices  of  Huntingdon  (Q.  B.  Div.),  XXIX — 61. 

13.  AflsessmentB.  The  respondent,  within  the  limits  of  the  Metropolis  Man- 
agement Acts,  and  with  the  sanction  of  the  Metropolitan  Board  of  Works,  con- 
structed a  sewer  for  the  drainage  of  the  M.  road,  in  which  he  owned  certain 
houses,  and  which  Was  a  **  new  street "  within  the  meaning  of  the  above  men- 
tioned acts.  Afterwards  the  appellants  took  up  the  sewer  constructed  by  the 
respondent,  and  in  place  thereof  laid  down  another  for  the  drainage  of  the 
neighborhood  : 

Held,  that  the  respondent  was  not  liable  to  pay  any  portion  of  the  cost  of  the 
sewer  laid  down  by  the  appellants.  FhiUam  Board  of  Works  v.  Ooodmn  (Exch. 
Div.),  XVIII— 379. 

14. 25  &  26  Vict.  c.  102,  s.  52,  enacts :  "Where  any  sewer  shall  .... 

be  constructed  by  any  ....  district  board  in  or  for  the  drainage  of  any  new 
street  ....  the  expense  .  .  .  ;  shall  be  ...  .  defrayed  by  the  owners  of 
such  street  ....  and  of  the  land  bounding  or  abutting "  thereon.  Sect.  58 
enacts:  **  Where  any  sewer  shall  be  constructed  by  any  ....  district  board 
in  a  street  in  which  previously  to  such  construction  there  had  been  no  sewer,  or 
only  an  open  sewer,  but  where  sewers  rates  have  been  levied  previously  to  such 
construction,  the  expense  ....  shall  be  ...  .  defrayed  in  part  only  by  the 
owners  of  the  houses  situate  in  and  of  the  land  bounding  and  abutting  on  such 
street  respectively  ....  and  the  residue  of  auch  expenses  shall  be  defrayed  bj 
the  ....  district  board  out  of  sewers  rates  levied  in  their  ....  district." 
By  8.  112  "  new  street "  includes  streets  to  be  formed  after  the  7th  of  August, 
1862.  The  appellant  was  the  owner  of  a  piece  of  land  within  the  respondents' 
district,  upon  which  streets  had  been  laid  out  since  the  7th  of  August,  1862  ; 
certain  building  land  not  belonging  to  him  bounded  and  abutted  upon  the  ends 
of  all  the  streets  except  one,  which  terminated  at  a  cemetery.  The  respondents 
laid  down  sewers  in  the  streets  and  apportioned  the  whole  of  the  cost  between 
the  appellant,  his  tenants,  and  the  owners  of  the  cemetery.  Sewer  rates  had 
for  many  years  been  levied  in  respect  of  the  houses  upon  the  appellant's  land, 
although  no  sewer  had  previously  existed  in  the  streets  thereon  : 

ffeld,  that  the  word  "  street"  in  s.  53  included  *'  new  streets"  as  defined  hy 
s.  112,  as  well  as  old  streets,  that  s.  52  did  not  apply,  and,  therefore,  that  the 
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apportioninent  was  invalid,  as  it  did  not  provide  that  a  portion  of  the  cost  of  the 
sewers  should  be  defrayed  by  the  respondents  out  of  the  sewers  rate  levied  in 
their  district.    Sheffield  v.  Fuiham  Board  of  Works  (Exch.  Div.).  XVIII— 875. 

16. Semble,  that  even  if  s.  52  had  been  applicable,  the  apportionment 

would  have  been  invalid,  since  it  did  not  charge  any  portion  of  the  cost  of  the 
sewers  upon  the  owners  of  the  building  land  bounding  and  abutting  upon  the 
ends  of  the  streets.     Id. 

16.  By  the  Metropolis  Local  Management  Acts,  18  &  19  Vict.  c.  120, 

8. 105,  and  25  &  26  Vict.  c.  102,  s.  77,  the  costs  of  paving  a  new  street,  under  the 
compulsory  powers  of  the  former  act,  are  payable  by  the  owners  of  the  houses 
forming  and  of  the  land  abutting  upon  such  street,  and  are  to  be  apportioned 
by  the  vestry  or  district  board  of  works.  By  the  interpretation  clause  of  the 
latter  act  the  expression  **  new  street "  is  to  include  a  part  of  any  such  street. 

Buildings  and  land  belonging  to  the  defendants  abutted  upon  a  new  street 
which  the  vestry  directed  to  be  paved  over  half  its  breadth  only;  the  part  paved 
being  that  nearest  the  defendants'  premises.  The  vestry  apportioned  the  whole 
cost  of  the  paving  upon  the  houses  forming  the  defendants'  side  of  the  street, 
omitting  those  on  the  other  side  : 

Held,  that  the  apportionment  was  invalid,  and  that  the  owners  of  the  houses 
on  both  sides  of  the  street  ought  to  have  been  charged.  Vestry  ofMHe  End  v. 
Qtuvrdians  qf  WhUechapel  (Q.  B.  Div.),  XVIII— 114.     See  notes.  Id.,  118. 

17. By  the  Public  Health  Act,  1848,  s.  69,  "in  case  any  present  or 

future  street,  or  any  part  thereof  (not  being  a  highway),  be  not  sewered,  level- 
led, paved,  flagged,  and  channelled  to  the  satisfaction  of  the  local  board  of  health, 
such  board  may,  by  notice  in  writing  to  the  respective  owners  or  occupiers  of  tl  e  , 
premises  fronting,  adjoining,  or  abutting,  upon  such  parts  thereof  as  ma> 
require  to  be  sewered,  levelled,  paved,  flagged,  or  channelled,  require  them  to 
sewer,  level,  pave,  flag,  or  channel  the  same  within  a  time  to  be  specified  in 
such  notice." 

The  respondents'  premises  were  divided  from  D.  street  by  a  small  stream,  but 
by  two  bridges  over  the  stream  their  premises  were  connected  with  it ;  by 
means  of  gates  they  could  effectually  close  all  communication.  One  of  the 
bridges  had  been  moved  and  reinstated  by  the  respondents.  The  principal  out- 
let from  their  premises  led  into  W.  Street : 

HM  (per  Grove  and  Field,  JJ.),  that  the  respondents'  premises  fronted  and 
abutted  upon  D.  Street  within  the  meaning  of  the  foregoing  enactment ;  Per 
Cleasby,  B.,  hesitating  that  the  premises  adjoined  D.  Street.  Wakefield  LoeaL 
Bowrd  ofHeaUh  v.  Lee  (Exch.  Div.),  XVIII— 841. 

18. Where  works  are  executed  by  a  local  authority  for  the  improvement 

of  a  street  under  11  &  12  Vict.  c.  68.  s.  69,  and  21  &  22  Vict.  c.  98,  s.  68,  and 
the  expenses  charged  upon  the  owners  of  the  premises  fronting  the  street,  it  is 
necessary  before  summary  proceedings  can  be  taken  for  the  recovery  of  the 
amount  apportioned  upon  any  such  owner,  that  a  demand  of  payment  of  the 
sum  so  apportioned  should  be  served  upon  him,  and  the  six  months  within  which 
the  summary  proceedings  must  be  taken,  under  11  &  12  Vict.  c.  48^  s.  11,  are  to 
be  reckoned  from  such  notice  of  demand,  and  not  from  the  notice  of  apportion- 
ment, which  is  not  a  sufficient  demand.  Orece  v.  HurU  (Q.  B.  Div.),  XXI — 181. 
Vol.  IL  28 
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19.  Oompeiiflation  for  dosing  end  of  street.  Declaration  that  plaintiff 
had  hnilt  eight  houses  fronting  St.  F.  Street,  which  at  one  end  opened  into  B. 
Street,  and  at  the  other  into  St.  J.  Street,  and  that  these  houses,  being  in  im- 
mediate proximity  to  the  B.  station  of  the  Grand  Trunk  Railway  Company,  had 
acquired  great  value  as  boarding  houses  and  shops  ;  that  the  defendant  munici- 
pal corporation  of  the  city,  "without  any  previous  notice  to  the  plaintiff,  and 
without  any  indemnity  previously  offered  to  him,  forcibly,  illegally,  wrong- 
fully, et  par  vole  de  fait  closed  up  St.  F.  Street,  and  built  from  the  south  end 
of  his  houses  to  the  opposite  side  of  the  street  a  close  wooden  fence  about  fifteen 
feet  in  height ;"  that  in  consequence  the  street  had  "  become  a  cul  de  sac,  and 
the  occupants  of  the  houses  had  lost  their  natural  means  of  egress  and  regress." 

Pleas,  that  the  defendant  corporation  in  closing  the  street  had  not  committed 
"  un  acte  de  violence  et  ill^galit^  ou  une  voie  de  fait ;''  that  they  had  only  exer- 
cised a  privilege  and  used  a  power  conferred  upon  them  by  their  charter  of 
incorporation,  "  et  qu'en  exer^ant  ce  privilege  lis  n'ont  pas  empi^t^  sur  la  pro- 
pri6te  du  demandeur  ;"  that  in  the  several  acts  of  incorporation  of  the  city  the 
Legislature  had  specially  designated  the  cases  in  which  they  were  liable  to 
indemnify  individuals  from  the  damages  resulting  from  the  exercise  of  their 
powers,  that  is  to  say  :  1.  L'expropriation  forc^e  ;  2.  Le  changement  de  site  dea 
marches  ;  3.  Le  changement  de  niveau  des  trottoirs  ;  that  whilst  acting  within 
the  limits  of  their  powers  they  were  not  responsible  for  damage  ;  and  that  the 
street  **  n'a  pas  ete  obstru^e  en  face  des  maissons  ou  de  la  propriete  du  deman- 
deur, et  ses  locataires  ont  actuellement  entree  et  sortie  par  la  dite  rue." 

It  appeared  that  the  corporation  closed  the  street  under  the  authority  of  a 
by-law  made  in  pursuance  of  23  Vict.  c.  72  ;  that  the  only  effect  of  making  the 
street  a  cul  de  sac,  so  far  as  the  rights  of  access  and  passage  are  concerned 
(apart  from  the  loss  of  customers),  is  that  the  plaintiff*s  tenants  have  to  go  by 
other  streets  and  further  to  reach  the  southern  part  of  the  city.  There  was  no 
evidence  of  special  damage  by  reason  of  the  loss  of  customers  ;  nor  of  depriva- 
tion of  light  to  an  actionable  degree  : 

Seld,  that  assuming  the  plaintiff  to  have  rights  in  St.  F.  Street  which  had 
sustained  damage,  his  property  had  not  been  invaded  in  a  way  to  constitute 
"  une  expropriation,"  nor  had  he  established  an  injury  which  would  give  him 
a  right  to  a  previous  indemnity  under  art.  407  of  the  Civil  Code,  so  as  to  make 
the  corporation  wrongdoers,  and  their  act  in  closing  the  street  a  trespass  and 
**  une  voie  de  fait"  because  such  indemnity  had  not  been  paid.  His  claim  (if 
any)  should  be  prosecuted  under  the  provisions  of  the  act  relating  to  expropri- 
ations by  the  corporation  (27  &  28  Vict.  c.  60).  Mayor,  etc,,  of  Montreal  v. 
Drumnumd  (App.  Cas.),  XVI — 47. 

20. By  the  law  of  France  the  closing  one  end  only  of  a  street  is  not 

such  an  interference  with  the  rights  possessed  by  the  owners  of  houses  adjoin- 
ing thereto  of  access  and  passage  as  will  give  a  claim  to  compensation.    Id. 

21.  The  special  acts  relating  to  this  corporation  must  be  read  in  connec- 
tion with  27  &  28  Vict.  c.  60,  which  prescribes  the  particular  mode  in  which 
the  compensation  payable  to  any  party  "  by  reason  of  any  act  of  the  council 
for  which  they  are  bound  to  make  compensation  "  should  be  ascertained.  Bat 
actions  of  indemnity  for  damage  in  respect  of  such  acts  are  excluded  by  neces- 
sary implication ;  for  they  assume  that  the  acts  in  respect  of  which  they  are 
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brought  aTe  nnlawful,  whilst  the  claim  for  oompensation  under  the  statute  sup- 
poses that  the  acts  are  rightfully  done  under  statutable  authority.     Id. 

22.  liability  to  contribute  to  county  rate.  By  the  Municipal.  Corpora- 
tions Act,  5  &  6  Wm.  4,  c  76,  s.  117,  the  treasurer  of  every  county  in  England 
and  Wales  shall  keep  an  account  of  all  sums  of  money  received  in  aid  or  on 
account  of  the  county  rate,  and  of  the  sums  of  money  expended  out  of  the 
county  rate  for  other  purposes  than  the  cost  arising  out  of  the  prosecution  of 
offenders  committed  for  trial  in  such  county,  and  in  the  case  of  boroughs  hav- 
ing a  separate  court  of  quarter  sessions  of  the  peace,  other  than  out  of  coroner's 
inquests  ;  and  shall  not  more  than  twice  in  every  year  send  a  copy  of  the  said 
account  to  the  council  of  every  borough  situate  within  such  county  in  which  a 
separate  court  of  quarter  sessions  of  the  peace  shall  be  holden,  and  which,  before 
the  passing  of  2  &  3  Wm.  4,  c.  64,  was  chargeable  with  or  liable  to  contribute 
in  whole  or  in  part  to  the  county  rate  of  such  county ;  and  shall  make  an  order 
on  the  council  of  every  such  borough  for  the  payment  of  such  proportion  of 
such  sums  as  would  have  been  chargeable,  after  deducting  all  sums  of  money 
received  in  aid  of  the  county  rate  as  aforesaid,  if  this  act  had  not  passed  upon 
such  borough  as  the  same  shall  be  bounded  according  to  the  provisions  of 
this  act. 

Before  the  passing  of  2  &  3  Wm.  4,  c.  64,  the  borough  of  New  Windsor  included 
part  of  the  parish  of  Clewer  in  Berks,  which  was  exempt  from  the  county  rate, 
and  on  the  passing  of  that  act  a  further  part  of  the  parish  of  Clewer,  which 
part  up  to  that  time  had  been  chargeable  with  the  county  rate,  was  added  to 
the  parliamentary  borough.  With  this  exception  no  part  of  the  borough  was 
liable  to  contribute  to  the  county  rate.  Upon  the  passing  of  5  &  6  Wm.  4,  c.  76, 
the  boundaries  of  the  municipal  borough  were  made  coextensive  with  thosd 
of  the  parliamentary  borough.  The  borough  has  a  separate  court  of  quarter 
sessions,  and  a  charter  containing  a  non-intromittant  clause  : 

Held,  that  the  borough  of  New  Windsor  was  liable  to  contribute  to  the 
account  for  "other  purposes  "in  respect  of  the  part  of  the  parish  of  Clewer 
which,  before  the  passing  of  2  &  3  Wm.  4,  c.  64,  was  chargeable  with  county 
rate.     Begina  v.  Mbnck  (Q.  B.  Div.),  XXI— 254.     See  notes,  Id.,  267. 

MURDEB  —  zSw  Criminal  La.w,  50,  51,  80-85. 

NAME. 

1.  Acquired  by  marriage.  The  petitioner  having  obtained  a  decree  dissolv- 
ing her  marriage  with  the  respondent,  subsequently  remarried  him.  This  sec- 
ond marriage  was  celebrated  after  publication  of  banns,  in  which  the  petitioner 
was  described  by  her  name  of  marriage,  she  having  in  the  interval  between  the 
decree  dissolving  her  first  marriage  and  the  celebration  of  the  second  usually 
passed  by  her  maiden  name.  On  an  application  to  annul  such  marriage  by 
reason  of  an  undue  publication  of  banns  : 

Held,  that  a  name  acquired  by  marriage  can  only  be  superseded  by  a  reputed 
name  in  cases  where  the  name  had  been  so  far  acquired  by  repute  as  to  obliter- 
ate the  name  acquired  by  marriage.   Fendall  v.  Ooldsmid  (Prob.  Div.),  XXI — 645. 

See  Trademark.  13-15,  ld-27, 
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NAVIGABLE  STREAMS. 

1.  Rignts  of  public  in.  There  are  two  totally  distinct  and  different  things ; 
the  one  is  the  right  of  property,  and  the  other  is  the  right  of  navigation.  The 
right  of  navigation  is  simply  a  right  of  way.  Emng  v.  Colquhoun  (App.  Cas.), 
XXI— 91. 

2. The  public  who  have  acquired  by  user  the  right  to  navigate  on  an 

inland  water  have  no  right  of  property.     Id. 

3. The  right  which  the  public  have  is  a  mere  right  to  use  the  river  for 

the  purposes  of  navigation,  similar  to  the  right  the  public  have  to  passage 
along  a  public  road  or  footpath  through  a  private  estate.     Id. 

4.  A  navigable  river  is  a  public  highway,  navigable  by  all  Her  Majesty's 

subjects  in  a  reasonable  manner  and  for  a  reasonable  purpose.  Accordingly  a 
riparian  owner  has  a  right  to  moor  a  vessel  of  ordinary  sia^  alongside  his  wharf 
for  the  purpose  of  loading  or  unloading,  at  reasonable  times  and  for  a  reasonable 
time  ;  and  the  court  will  restrain  by  injunction  the  owner  of  adjoining  premises 
from  interfering  with  the  access  of  such  vessel,  even  though  the  vessel  may 
overlap  his  own  premises  ;  though  such  vessel  would  not  be  allowed  to  interfere 
with  the  proper  right  of  access  to  the  neighboring  premises  if  used  as  a  wharf, 
nor  to  the  free  entrance  to  or  exit  from  such  premises,  if  used  as  a  dock,  by 
other  vessels.  Original  HaHlepool  CoUiery  Co.  v.  Gibb  (Chan.  Div.),  XXII 
-416. 

6.  Riparian  rights.  Private  riparian  rights  may,  and  do,  exist  in  a  tidal 
navigable  river,  and  do  not  depend  upon  ownership  of  the  soil  of  the  stream  ; 
and  although  a  license,  under  the  Thames  Conservatory  Act  may  justify  the 
erection  of  an  embankment  by  one  riparian  owner  in  front  of  his  own  land,  so 
far  as  concerns  its  effect  upon  the  public  right  of  navigation,  it  cannot  justify 
an  injury  to  the  rights  of  access  to  the  river  belonging  to  other  riparian  owners. 
Lyon  V.  Fishmongers*  Co,  (App.  Cas.),  XVII— 51 ;  reversing  S.  C,  XIV— 837. 

See  Negligence,  20  ;  Watebcoubsb,  5. 

NAVIGATION— iSij«  Ships,  etc.,  5,  20-S8. 

NE  EXEAT. 

I  Improper  issue  oi  A  writ  of  ne  exeat  against  a  defendant  was  obtained 
by  the  plaintiff  immediately  after  the  commencement  of  an  action.  The  defend- 
ant was  arrested,  but  was  discharged  upon  payment  to  the  sheriff  of  the  sam 
for  which  the  writ  was  marked.  By  his  statement  of  defence  the  defend- 
ant alleged  that  the  writ  had  been  improperly  obtained,  and  claimed  damages 
for  his  arrest,  and  at  the  trial  he  insisted  upon  this  claim  : 

Held,  that,  as  the  defendant  had  not  moved  to  discharge  the  writ,  it  most  be 
taken  to  have  been  properly  issued,  and,  consequently,  that  the  defendant  was 
not  entitled  to  any  damages.    Lees  v.  Patterson  (Chan.  Div.),  XXV— 73. 

NEGLIGENCE. 

II  Oonoealed  danger.  A  barge  of  the  defendant  being  unlawfully  navi- 
gated on  the  river  T.,  the  plaintiff,  a  waterman,  complained  to  the  man  in 
charge,  who  referred  him  to  R.,  the  defendant's  foreman  ;  the  plaintiff  went  tc 
the  defendant's  wharf  in  order  to  speak  to  R.,  and  whilst  he  was  there  a  bale  of 
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goods,  bj  the  negligence  of  the  defendant's  servants,  fell  upon  him  and  injured 
him  ;  the  plaintiff  had  had  no  warning  that  the  bale  might  fall : 

ffeldt  that  the  plaintiff  being  there  on  lawfal  business  and  by  invitation,  was 
entitled  to  maintain  an  action  for  the  injury  sustained  by  him.  White  v.  France 
{a  P.  Div.),  XXI— 805.     See  notes,  Id.,  807. 

2.  I>angeroiiB  machine.  The  defendant  was  possessed  of  a  traction  engine, 
which  was  propelled  by  steam  power.  Whilst  it  was  being  driven  by  the  de- 
fendant's servants  along  a  highway,  some  sparks  escaping  from  it  set  fire  to  a 
stack  of  hay  of  the  plaintiffs  standing  on  a  neighboring  farm.  The  engine  was 
constructed  in  conformity  with  the  Locomotive  Acts,  1861,  1865  ;  at  the  time  of 
the  accident  it  was  being  driven  at  a  proper  pace,  and  the  defendant's  servants 
were  guilty  of  no  negligence  in  the  management  of  it : 

Held,  that  the  defendant  was  liable  to  compensate  the  plaintiffs  for  the  injury 
done  to  the  stack,  upon  the  ground,  that  the  engine  being  a  dangerous  machine, 
an  action  was  maintainable  at  common  law,  and  the  Locomotive  Acts  did  not 
restrict  the  liability  of  the  defendant.     Powell  v.  Fall  (Q.  B.  Div.),  XXIX— 476. 

3.  Defective  fence.  The  plaintiff  and  the  defendants  resi)ectively  occupied 
adjoining  lands  as  tenants  under  the  same  landlord.  By  the  terms  of  their 
lease  the  defendants  were  bound  to  fence  the  land  in  their  occupation  for  the 
benefit  of  the  lessor  and  his  tenants.  About  twenty  years  ago  the  predecessors 
of  the  defendants  had  fenced  their  land  with  wire  rope,  and  the  defendants 
allowed  this  fence  to  remain,  and  from  time  to  time  partially  repaired  it. 
From  long  exposure  the  strands  of  the  wires  composing  the  rope  decayed,  and 
pieces  of  it  fell  to  the  ground  and  lay  hidden  in  the  grass  of  the  adjoining  pas- 
ture occupied  by  the  plaintiff.  The  plaintiff's  cow  grazing  there  swallowed  one 
of  these  pieces,  and  died  in  consequence  : 

Held,  that  the  defendants  were  liable  to  compensate  the  plaintiff  for  the  loss 
of  the  cow.     Firth  v.  Bowling  Iron  Co.  (Com.  PI.  Div.),  XXX— 146. 

4.  Bxamining  title.  The  plidntiff,  who  held  a  mortgage  for  £4,600  upon 
lands  belonging  to  one  F. ,  agreed  to  make  him  a  further  advance  of  £400  upon 
having  an  additional  piece  of  land,  which  F.  had  subsequently  acquired,  added 
to  the  former  security.  The  defendant,  who  acted  as  the  plaintiff's  solicitor  in 
the  transaction,  omitted  to  ascertain  (as  the  fact  was)  that  a  third  person  had  an 
equitable  charge  to  the  extent  of  £46  upon  this  additional  piece  of  land  ;  in  con- 
sequence of  which  the  plaintiff,  upon  the  sale  of  the  property,  was  unable  to 
convey  without  paying  the  £46  : 

Held,  that  this  was  negligence  for  which  the  defendant  was  liable  ;  and  that, 
in  the  absence  of  evidence  to  reduce  the  amount,  the  £46  so  paid  was  the  proper 
measure  of  damages.  Whiteman  v.  Hawkins  (Com.  PI.  Div.),  XXX — 375.  See 
notes.  Id.,  881. 

6.  Exercise  of  powers.  Where  persons  are  incorporated  by  act  of  Parlia- 
ment for  a  particular  purpose,  and  have  full  powers  given  them  to  effect 
that  purpose,  if  the  effecting  of  it  may  occasion  (not  only  in  the  course  of  origi- 
nally executing  the  necessary  works  for  the  required  purpose,  but  at  recurring 
intervals  afterwards)  inconvenience  or  injury  to  others,  they  may  be  treated  as 
under  an  obligation  to  take,  from  time  to  time,  measures  to  prevent  the  occur- 
rence of  such  inconvenience  and  injury.  Oeddis  v.  Proprietors  of  Bann  Reser- 
voir (k^^.  Cas.),  XXIV— 320. 
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6.  Where  the  Legislatare  has  authorized  certain  persons  to  effect  a 

certain  purpose,  and  has  given  them  the  powers  necessary  to  effect  it,  they  may 
exercise  those  powers  to  their  full  extent  without  incurring  responsibility,  hat 
in  so  doing  they  must  not  occasion  any  needless  injury  to  any  one.     Id. 

7. A  local  act  of  Parliament  incorporated  certain  persons  for  the  pur- 
pose of  securing  a  regular  and  proper  supply  of  water  lo  millowners  whoee 
works  were  situated  on  the  banks  of  the  River  6.  These  persons  had  powers 
given  them  to  collect  the  waters  of  several  small  streams  into  a  reservoir,  and, 
as  often  as  necessary,  to  send  down  those  waters  to  the  B.  through  the  channel 
of  a  stream  called  M.  The  2d  clause  of  the  act  directed  them  to  '*  make,  erect, 
construct,  maintain,  repair,  and  keep,"  by  means  of  a  reservoir,  a  due  and  ade-. 
quate  supply  of  water  for  the  River  B.  at  all  seasons  of  the  year  —  and  to  enter 
on  the  lands  of  the  different  streams  named  —  to  do  what  was  necessary  for  the 
conveyance  and  due  regulation  of  the  supply  of  such  waters,  and  "to  make, 
erect,  alter,  maintain,  repair,  widen,  deepen,  scour,  cleanse,  and  keep  proper  and 
sufficient  conduits,  aqueducts,  channels  and  watercourses,  drains,  feeders,  weirs, 
dams,"  &c.,  &c.  The  82d  clause  gave  similar  directions,  and  ordered  that  the 
surplus  water  should  be  returned  into  the  different  streams  from  which  it  had 
been  taken,  and  also  made  provisions  for  supplying  with  water  the  cattle  depas- 
turing in  fields  adjoining. 

The  persons  incorporated  under  the  act  erected  the  reservoir,  collected  the 
waters  of  the  different  streams,  and  sent  them  through  the  channel  of  the  M.  to 
supply  the  B.,  but,  after  a  time,  neglected  to  cleanse  the  channel  of  the  M.,  so 
that  at  times  it  overflowed  its  banks  and  did  damage  to  the  lands  of  the  adjoin- 
ing proprietors : 

HM^  that  under  the  words  of  the  act  there  was  an  obligation  on  the  persons 
so  incorporated  to  take  care  that  the  due  execution  of  the  works  and  operations 
intended  by  the  act,  should  not  be  injurious  to  the  lands  lying  along  the  banks 
of  the  M.,  and  that  the  bed  or  channel  of  the  M.  must  be  cleansed  and  kept 
in  a  proper  state  for  the  flow  and  reflow  of  the  water  that  had  to  pass 
through  it.     Id. 

8.  The  defendants,  under  the  powers  given  them  by  the  Metropolitan 

Poor  Act,  1867,  built  a  hospital  which  they  used  for  patients  suffering  from 
infectious  diseases.  In  an  action  by  adjacent  landowners  the  jury  found  that 
the  hospital  was  a  nuisance  to  such  landowners  : 

Heldf  first,  that  the  act  did  not  make  the  defendants  mere  irresponsible  agents 
to  cany  out  the  orders  of  the  Local  Government  ,Board  so  as  to  exempt  them 
from  liability.  Secondly,  that  they  were  not  exempt  on  the  ground  that  they 
acted  bona  fide  in  the  discharge  of  a  duty  cast  on  them  by  the  act  HiU  v. 
Managers  of  Metr.  Agylum  Dist.  (Q.  B.  Div.},  XXIX — 1.     See  notes.  Id.,  13. 

9.  Falling  tooL  The  defendants  were  builders  and  contractors  who  after 
the  outside  of  a  house  was  finished  had  removed  the  outer  hoarding  and  had 
employed  a  sub-contractor  to  do  the  internal  plastering.  One  of  the  men 
employed  by  the  sub-contractor,  in  walking,  shook  a  plank  which  caused  a  tool 
to  fall  out  of  a  window  of  the  house,  and  the  tool  in  falling  injured  the  plaintiff 
who  was  passing  along  the  highway.  The  jury  found  that  the  hoarding  had 
been  properly  removed,  but  that  the  injury  was  caused  by  the  negligence  of  the 
defendants  in  not  providing  some  other  protection  for  the  public : 
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Held,  that  the  defendants  were  entitled  to  judgment,  for  there  was  no  evi- 
dence that  the  falling  of  the  tool  was  a  probable  accident  which  might  reason- 
ably have  been  foreseen,  so  as  to  make  it  the  duty  of  the  defendants  to  provide 
against  it.     Pearsom  v.  Cox  (Com.  PI.  Div.),  XXI— S27.     See  notes,  Id.,  332. 

10. If  it  was  the  duty  of  any  one  to  supply  protection  against  the  con- 
sequences of  the  falling  of  the  tool,  it  was  the  duty  of  the  sub-contractor  and 
not  of  the  defendants.     Id. 

11.  Gkw-fitting.  The  defendant,  a  gas-fitter,  was  employed  by  the  plaintiffs 
master  to  repair  a  gas-meter  upon  his  premises,  and  for  the  purpose  of  doing  so 
took  away  the  meter  and  in  lieu  of  it  made  a  temporary  connection  by  means  of 
a  flexible  tube  between  the  inlet  pipe  and  the  pipe  communicating  with  the 
house.  The  plaintiff  having  gone  in  the  ordinary  performance  of  his  duty 
with  a  light  into  the  cellar  where  the  meter  had  been,  gas,  which  had 
escaped  by  reason  of  the  insufficiency  of  the  connecting  tube,  exploded  and 
injured  him. 

The  jury  found  that  the  work  had  been  negligently  done,  and  that  the  injury 
to  the  plaintiff  proceeded  entirely  from  such  negligence  : 

EM,  that  the  defendant  was  liable.  Pa/rry  v.  Smith  (Com.  PI.  Div.),  XXX 
—-564.     See  notes,  Id.,  567. 

12.  Letting  unsafe  carriage.  The  plaintiff  hired  from  the  defendant,  a  job- 
master, for  a  specified  journey,  a  carriage,  a  pair  of  horses,  and  a  driver.  Dur- 
ing the  journey  a  bolt  in  the  under  part  of  the  carriage  broke,  the  splinter-bar 
became  displaced,  the  horses  started  off,  the  carriage  was  upset,  and  the  plaiiv 
tiff  injured.  In  an  action  against  the  defendant  for  negligence,  the  jury  were 
directed  that,  if  in  their  opinion  the  defendant  took  all  reasonable  care  to  pro- 
vide a  fit  and  proper  carriage,  their  verdict  ought  to  be  for  him.  The  jury 
found  a  verdict  for  the  defendant,  and  in  particular  that  the  carriage  was  rea- 
sonably fit  for  the  purpose  for  which  it  was  hired,  and  that  the  defect  in  the 
bolt  oonld  not  have  been  discovered  by  the  defendant  by  ordinary  care  and 
attention  : 

Hdd,  that  the  direction  was  wrong,  for  that  it  was  the  duty  of  the  defendant 
to  supply  a  carriage  as  fit  fdr  the  purpose  for  which  it  was  hired  as  care  and 
skill  could  render  it,  and  the  evidence  was  not  such  as  to  show  that  the  break- 
age of  the  bolt  was,  in  the  proper  sense  of  the  word,  an  accident  not  prevent! - 
ble  by  any  care  or  skill,  or  to  warrant  the  finding  of  the  jury  that  the  carriage 
was  reasonably  fit  for  the  purpose  for  which  it  was  hired.  Hyman  v.  Nye 
(Q.  B.  Div.),  XXIX— 769.     See  notes.  Id.,  775. 

13.  Overshooting  platform.  A  railway  train  drew  up  at  a  station  with  two 
of  the  carriages  beyond  the  platform.  The  servants  of  the  company  called  out 
to  the  passengers  to  keep  their  seats,  but  were  not  heard  by  the  plaintiff  and 
other  passengers  in  one  of  these  carriages.  After  waiting  some  little  time,  and 
the  train  not  having  put  bade,  the  plaintiff  got  out,  and  in  so  doing  fell 
and  was  injured  ;  for  which  injury  she  brought  an  action  against  the  company  : 

Held,  that  there  was  evidence  of  negligence  on  the  part  of  defendants  to  go 
to  the  jury.     Ro96  v.  North  Eastern  Railway  Co.  (Exch.  Div.),  XIX— 539. 

14. A  railway  train  drew  up  at  a  small  station  with  the  engine  and  part 

of  one  of  the  carriages  beyond  the  platform.     A  passenger  in  that  carriage. 
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having  parcels  in  her  hands,  opened  the  door  and  waited  on  the  iron  step  some 
time  for  assistance ;  bat,  no  one  coming  to  assist,  she,  fearing  that  the  train 
wdold  move  on,  jtried  to  alight  by  getting  on  to  the  footboard,  and  in  so  doing 
fell  and  injured  herself,  for  which  injarj  she  brought  an  action  against  the 
company : 

Held,  that,  under  the  circumstances,  there  was  evidence  of  negligence  which 
should  have  been  left  to  the  jury.  Robson  v.  Qreat  Eastern  By,  Co,  (Q.  B. 
Div.),  XIX— 238.     See  note,  Id.,  281. 

16.  Non-repair  of  sea-walL  The  plaintiff  was  the  occupier  of  land,  and  the 
defendant  the  owner  of  adjoining  land,  both  fronting  to  a  creek  communicating 
with  the  sea.  It  was  necessary  for  the  protection  of  his  land  that  each  person 
having  land  fronting  the  creek  should  maintain  a  sea-wall  to  keep  out  the  high 
tides,  and  such  sea-wall  had  been  maintained  along  the  creek  time  out  of  mind. 
The  plaintiff's  wall  was  continuous  with  the  defendant's,  and  the  level  of  the 
defendant's  land  was  higher  than  that  of  the  plaintiff's.  It  became  necessary 
from  time  to  time  to  put  fresh  materials  on  the  top  of  the  walls  to  keep  them 
up  to  the  proper  height ;  the  defendant  had  neglected  so  to  top  his  wall,  and 
owing  to  an  extraordinary  high  tide,  the  water  flowed  over  his  wall,  and  so 
from  the  defendant's  land  on  to  the  plaintiff's  land,  doing  considerable  damage : 

HM^  first,  that  the  mere  fact  that  each  frontager  had  always  maintained  the 
wall  in  front  of  his  land,  and  that  no  one  had  thought  it  necessary  to  erect  a 
wall  to  protect  his  land  from  the  water  which  might  come  from  his  neighbor's 
land,  was  no  sufficient  evidence  to  establish  a  prescriptive  liability  on  the  part 
of  the  defendant  to  maintain  the  wall  for  the  protection  of  the  adjoining  land- 
owners.   Hudson  V.  Tabor  (Q.  B.  Div.),  XX— 850;  affirming  S.C,  XVI— 290. 

16. Secondly,  that  by  the  common  law,  apart  from  prescription,  no  such 

liability. was  cast  on  the  defendant,  as  a  frontager.     Id. 

17. of  street  lamp.    Defendant  became  the  lessee  and  occupier  of  a 

house,  from  the  front  of  which  a  heavy  lamp  projected  several  feet  over  the 
public  foot-pavement.  As  plaintiff  was  walking  along,  in  November,  the  lamp 
fell  on  her  and  injured  her.  It  appeared  in  evidence  that  in  the  previous 
August  defendant  employed  an  experienced  gas-fitter,  C,  to  put  this  lamp,  &c, 
in  repair.  At  the  time  of  the  accident  a  person  employed  by  defendant  was 
blowing  the  water  out  of  the  gas-pipes  of  the  lamp,  and  in  doing  this  a  ladder 
was  raised  against  the  lamp-iron  or  bracket  from  which  the  lamp  hung,  and  on 
the  man  mounting  the  ladder,  owing  to  the  wind  and  wet,  the  ladder  slipped, 
and  he,  to  save  himself,  clung  to  the  lamp-iron,  and  the  shaking  caused  the 
lamp  to  fall.  On  examination  it  turned  out  that  the  fastening  by  which  the 
lamp  was  attached  to  the  lamp-iron  was  in  a  decayed  state.  The  jury  found 
that  there  had  been  negligence  on  the  part  of  C,  but  no  negligence  on  the  part 
of  defendant  personally  ;  that  the  lamp  was  out  of  repair  through  general  decay, 
but  not  to  the  knowledge  of  defendant ;  that  the  immediate  cause  of  the  fall  of 
the  lamp  was  the  slipping  of  the  ladder  ;  but  that,  if  the  lamp  had  been  in  good 
repair,  the  slipping  of  the  ladder  would  not  have  caused  it  to  fall : 

Heldt  that  the  plaintiff  was  entitled  to  the  verdict.  By  Lush  and  Quain,  JJ., 
on  the  ground,  that  if  a  person  maintains  a  lamp  projecting  over  the  highway 
for  his  own  purposes  it  is  his  duty  to  maintain  it  so  as  not  to  be  dangerous  to 
passengers  ;  and  if  it  causes  injury  owing  to  want  of  repair,  it  is  no  answer  on 
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his  part  that  he  had  emplojed  a  competent  person  to  repair  it.  B7  Blackbam, 
J.,  on  the  ground  that,  under  the  circamstances  of  the  case,  it  was  shotni  that 
defendant  knew  that  the  lamp  wanted  repair  in  August,  and  it  was  his  dutj, 
therefore,  to  put  it  in  reasonable  repair,  and  the  person  he  employed  having 
failed  to  do  so,  defendant  was  liable  for  the  consequences  of  the  breach  of  duty* 
Tarry  v.  AMan  (Q.  B.  Div.),  XVI— 867.     See  notes,  Id.,  873. 

18.  Sewer,  negligent  oonstniction  oL  The  defendants,  who  were  both  the 
highway  and  the  sewer  authorities  of  West  Derby,  employed  a  contrftcter  to 
construct  a  pipe-sewer  under  a  highway  within  their  district.  The  contractor 
in  laying  the  pipes  dug  a  trench,  which  he  afterwards  filled  in  with  earth,  and 
the  roadway  was  apparently  made  good.  The  work  was  done  under  the  direc- 
tions and  to  the  satisfaction  of  the  defendants'  surveyor.  Some  months  after  it 
was  finished,  a  subsidence  of  the  soil  in  the  trench  took  place  without  any 
assignable  cause,  leaving  the  road  apparently  sound.  The  plaintiffs'  horse,  in 
consequence  of  the  surface  giving  way,  fell  into  the  trench,  and  was  injured  : 

Held,  that  there  was  evidence  that  the  work  of  filling  in  the  trench  had  been 
negligently  and  improperly  done,  and  that  the  defendants. — either  as  the  sewer 
or  the  highway  authority,  or  as  both, —  were  responsible.  Smith  v.  West  Derby 
Local  Board  (Com.  PI.  Div.),  XXX— 271. 

19.  — ^  The  notice  of  action  (under  11  &  12  Vict.  c.  68),  s.  189,  slated  that 
the  plaintiffs  intended  to  enter  a  plaint  against  the  defendants  for  the  injury 
and  damage  caused  to  them  through  the  defendants  by  matters  or  things  done 
or  omitted  by  them  and  their  laborers  and  servants,  &c.,  to  wit,  that  tliey  did, 
by  themselves,  their  laborers  and  servants,  "  negligently,  carelessly,  and 
improperly  leave  a  certain  portion  of  the  highway  in  an  hisuffident  and 
improper  state  of  repair,  whereby,"  &c. : 

Held,  that  this  was  a  sufficient  intimation  to  the  defendants  that  they  were  to 
be  charged  with  an  act  of  misfeasance,  and  not  merely  with  a  neglect  of  duty 
to  repair  the  road.    Id. 

20.  Unsafe  mooring  of  veaseL  A  sloop  was  navigated  under  a  verbal 
agreement  between  A.,  the  "managing  owner,"  registered  according  to  the 
Merchant  Shipping  Act,  1875,  and  B. ,  the  captain,  by  which  on  condition  that 
A.  should  have  one-third  of  the  net  profits,  accounts  of  which  were  to  be 
rendered  to  bim  by  B.  from  time  to  time,  B.  was  at  liberty  to  go  to  any  port, 
and  take  or  refuse  any  cargo  he  chose,  and  was  also  to  hire  and  pay  the  crew 
and  supply  the  stores,  A.  having  no  control  over  the  vessel.  While  discharging 
cargo  under  a  charter  made  by  B.  "  for  and  on  behalf  of  the  owner,"  the  vessel, 
through  the  negligence  of  B.,  broke  loose  from  her  moorings  and  damaged  the 
wharf  of  the  plaintiff,  who  brought  an  action  therefor  against  A.  and  B. : 

Held,  that  the  agreement  did  not  amount  to  a  demise  of  the  vessel,  and  that 
A.  was  responsible  to  the  public  for  the  negligence  of  B.,  and  both  were  liable 
in  the  action.     J^eel  v.  Letter  (Com.  PI.  Div.),  XXX— ^8. 

21.  Queation  for  Jury.  Whether  there  is  reasonable  evidence  to  be  left  to 
the  jury  of  negligence  occasioning  the  injury  complained  of,  is  a  question  for 
the  judge.  It  is  for  the  jury  to  say  whether,  and  how  far,  the  evidence  is  to  be 
believed.  Metropolitan  Ry.  Co,  v.  Jackson  (kp^,  Cas),  XXIV — 121  ;  reversing 
8.C..  XI— 244  ;  XX— 402. 

22.  J.  was  a  jiassenger  by  a  railway  ;  the  carriage  in  which  he  rode  was 
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fall.  At  station  Q.  three  persons  forced  themselves  in,  and  were  obliged  to 
stand.  There  was  no  evidence  that  a  complaint  on  this  matter  had  been  made 
to  the  railway  officials,  or  that  they  knew  of  the  fact.  At  station  P.  some  other 
persons  opened  the  door  of  the  carriage,  shut  it  again,  and  went  away.  There 
was,  afterwards,  a  rush  on  the  platform,  and  other  persons  opened  the  door  of 
the  carriage.  J.  stood  up  to  prevent  their  entisring,  the  train  moved  ;  J.,  to  save 
himself  from  falling,  put  his  hand  upon  the  edge  of  the  door  of  the  carriage ;  at 
that  moment  a  railway  porter  came  up,  pushed  away  the  persons  trying  to  get 
in,  and  slammed  the  door  to,  in  doing  which  J.'s  thumb  was  caught  and  crushed : 
Held,  that  this  evidence  did  not  establish  such  negligence  on  the  part  of  the 
company  as  could  be  said  to  have  occasioned  the  mischief,  and  the  judge  ought 
80  to  have  directed  the  jury.     Id. 

23. S.  went  to  the  Dublin  and  Kingstown  railway  station  to  accompany 

a  relative  who  was  going  by  the  up-train  to  Dublin.  It  was  necessary  to  cross 
the  line  in  order  to  get  the  ticket.  S.  went  through  a  gate,  down  a  pathway, 
and  across  the  line  in  front  of  the  train  going  to  Dublin,  which  was  then  slowly 
approaching  the  station  from  Kingstown.  The  time  was  night.  There  were 
notice-boards  warning  persons  not  to  cross  the  line  at  that  point,  but  there  was 
evidence  that  the  railway  servants  never  interrupted  any  persons  who  did  cross 
the  line  there.  S.  crossed  In  safety — he  obtained  a  ticket  for  his  relative,  who, 
with  two  friends,  was  standing  on  the  bank  by  the  side  of  the  line.  The  tnun 
to  Dublin  had,  in  the  meantime,  arrived,  and  was  standing  still.  S.  having  got 
the  ticket  began  to  recross  the  line,  being  then,  not  in  front  of  the  Dublin  train, 
but  behind  it,  in  consequence  of  which  that  train  prevented  him  seeing  anything 
on  the  down  line  from  Dublin  ;  and  he  moved  on.  As  he  was  going  on  the  down 
line  (which  ran  from  Dublin  to  Kingstown),  the  down  express  train  caught  him 
and  he  was  killed.  It  was  a  rule  of  the  railway  that  the  express  train  should 
always  sound  a  whistle  on  approaching  the  station,  and  the  driver  of  that  train 
swore  that  he  had  whistled  twice,  and  some  other  servants  of  the  railway  com- 
pany swore  that  they  had  heard  the  whistling.  The  friends  of  S.  had,  in  their 
evidence  for  the  plaintiff,  sworn  that  they  were  in  a  situation  to  hear  the  whistle 
if  it  had  been  sounded,  and  that  they  had  not  heard  it :  and  one  of  them  who 
could  see  the  down  train  approaching,  swore  that  he  heard  the  *'  rumbling"  of 
the  approaching  train,  but  heard  no  whistle  : 

HMy  that  this  was  a  case  which  was  properly  left  to  the  jury,  for  that  where 
there  was  contradictory  evidence  on  facts,  the  jurors  and  not  the  judge  must  de- 
cide upon  them.  Dublin,  WickUno,  etc.,  By.  Co,  v.  SlaUery  (App.  Cas.),  XXIV 
—713.     See  notes,  Id.,  769. 

24.   IHm.  Lords   Hatherley,  Coleridge,   and  Blackburn,  who 

thought  that  when  there  was  not,  in  the  first  instance,  uncontradicted  evidence 
to  establish  the  right  of  a  plaintiff  to  a  verdict,  the  judge  might  direct  a  nonsuit 
or  a  verdict  for  the  defendant,  and  that  there  was  here  enough  to  show,  even  on 
the  undisputed  facts,  that  the  mischief  had  been  the  result  of  S.'s  own  negli- 
gence, and  that  a  nonsuit  or  a  verdict  for  the  defendants  ought  to  have  been 
directed.     Id. 

25. Where  notices  have  been  put  up  by  a  railway  company  forbidding  per- 
sons to  cross  the  line  at  a  particular  point,  but  these  notices  have  been  continu- 
ally disregarded  by  the  public,  and  the  company's  servants  have  not  interfered  to 
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enforce  their  observance,  the  company  cannot,  in  the  case  of  an  injury  occurring 
to  any  one  crossing  the  line  at  that  point,  set  up  the  existence  of  the  notices  by 
way  of  answer  to  an  action  for  damages  for  such  injury.     Id. 

26. A  horse  drawing  a  brougham  under  the  care  of  the  defendant's 

coachman  in  a  public  street,  suddenly  and  without  any  explainable  cause  bolted, 
and,  notwithstanding  the  utmost  efforts  of  the  driver  to  control  him,  swerved 
on  to  the  footway  and  injured  the  plaintiff  : 

Heldy  no  evidence  of  negligence  to  go  to  a  jury.  Matizoni  v.  Douglas  (Q.  B. 
Div.),  XXIX— 530.     See  notes,  Id.,  589. 

27. And  held,  that  the  fact  that  the  horse  had  cast  a  shoe  shortly  after 

he  bolted,  and  that  the  driver  did  not  under  the  circumstauces  in  which  he  was 
placed  call  out  or  give  any  warning,  did  not  alter  the  case.     Id. 

28.  Ziiability  for  remote  consequences.  The  defendant,  who  was  in  the 
occupation  of  certain  premises  abutting  on  a  private  road  consisting  of  a  carriage 
and  footway,  which  premises  he  used  for  the  purposes  of  athletic  sports,  had 
erected  a  barrier  across  the  road  to  prevent  persons  driving  vehicles  up  to  the 
fence  surrounding  his  premises  and  overlooking  the  sports.  In  the  middle  of 
this  barrier  was  a  gap  which  was  usually  open  for  the  passage  of  vehicles, 
but  which,  when  the-  sports  were  going  on,  was  closed  by  means  of  a  pole  let 
down  across  it.  It  was  admitted  that  the  defendant  had  no  legal  right  to  erect 
this  barrier.  Some  person,  without  the  defendant's  authority,  removed  a  part 
of  the  barrier  armed  with  spikes,  commonly  called  chevaux  de  frise,  from  the 
carriageway  where  the  defendant  had  placed  it,  and  put  it  in  an  upright  posi- 
tion across  the  footpath.  The  plaintiff,  on  a  dark  night,  was  lawfully  passing 
along  the  road  on  his  way  from  one  of  the  houses  to  which  it  led.  He  felt  his 
way  through  the  opening  in  the  middle  of  the  barrier,  and  getting  on  to  the 
footpath  was  proceeding  along  it  when  his  eye  came  in  contact  with  one  of  the 
spikes  of  the  chevaux  de  frise  and  was  injured.  It  was  not  suggested  that 
the  plaintiff  was  guilty  of  any  negligence  contributing  to  the  accident,  and  the 
jury  found  that  the  use  of  the  chevaux  de  frise  in  the  road  was  dangerous  to 
the  safety  of  the  persons  using  it : 

Held,  that  the  defendant,  having  unlawfully  placed  a  dangerous  instrument 
in  the  road,  was  liable  in  respect  of  injuries  occasioned  by  it  to  the  plaintiff, 
who  was  lawfully  using  the  road,  notwithstanding  the  fact  that  the  immediate 
cause  of  the  accident  was  the  intervening  act  of  a  third  party  in  removing  the 
dangerous  instrument  from  the  carriageway,  where  defendant  had  placed  it,  to 
the  footpath.    Clark  v.  Chambers  (Q.  B.  Div.),  XXVIII~295.    See  notes,  Id. ,  807 

29.  Contributory  negUgence.  Though  a  plaintiff  may  have  been  guilty  of 
negligence,  and  although  that  negligence  may,  in  fact,  have  contributed  to  the 
accident  which  is  the  subject  of  the  action,  yet,  if  the  defendant  could,  in  the 
result,  by  the  exercise  of  ordinary  care  and  diligence,  have  avoided  the  mis- 
chief which  happened,  the  plaintiff's  negligence  will  not  excuse  him.  RadUy 
v.  London  <fe  Iforth  Western  Ry.  Co.  (App.  Cas.),  XVIII— 37 ;  affirming  VIII— 
516  ;   and  reversing  XII — 544. 

30-  A  railway  company  was  in  the  habit  of  taking  full  trucks  from  the 

siding  of  a  colliery  owner,  and  returning  the  empty  trucks  there.  Over  this 
siding  was  a  bridge  eight  feet  high  from  the  ground.  On  a  Saturday  afternoon, 
when  all  the  colliery  men  had  left  work,  the  servants  of  the  railway  ran  some 
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tracks  on  the  siding.  All  but  one  were  empty,  and  that  one  contained  another 
track,  and  their  Joint  height  amounted  to  eleven  feet.  Oo  the  Sunday  evening 
the  railway  servants  brought  on  the  siding  many  other  empty  tracks,  and  pushed 
forward  all  those  previously  left  on  the  siding.  Some  resistance  was  felt,  the 
power  of  the  engine  pushing  the  trucks  was  increased,  and  the  two  trucks,  the 
joint  height  of  which  amounted  to  eleven  feet,  struck  the  bridge  and  broke  it 
down.  In  an  action  to  recover  damages  for  the  injury,  the  defence  of  contribu- 
tory negligence  was  set  up.  The  judge  at  the  trial  told  the  jurors  that  the  plain- 
tiffs must  satisfy  them  that  the  accident  happened  solely  through  the  negligence 
of  the  defendants'  servants,  for  that  if  both  sides  were  negligent,  so  as  to  con- 
tribute to  the  accident,  the  plaintiffs  could  not  recover  : 
Heldf  a  misdirection,  and  a  new  trial  ordered.     Id. 

31.  When  not  ezciued  by  aot  of  Gk>d.  In  order  that  an  extraordinary 
natural  event,  such  as  a  very  high  tide,  should  be,  in  the  legal  sense  of  the 
words,  an  act  of  Qod,  it  is  not  necessary  that  such  an  event  should  never  have 
happened  before  ;  it  is  sufficient  that  its  happening  could  not  have  been  rea- 
sonably expected.  If  such  an  event  has  happened  once,  but  there  is  nothing  to 
lead  to  the  inference  that  it  is  likely  to  recur,  it  does  not,  if  it  happens  a  second 
time,  cease  to  be  an  act  of  God.  NUro  Phosphate,  etc.,  Co.  v.  London,  etc. 
Docks  Co.  (Chan.  Div.),  XXVI— 283.     See  notes.  Id.,  306. 

32. Where  a  defendant  charged  with  negligence  has  been  guilty  of  a 

breach  of  duty  sufficient  to  produce  the  damage  complained  of,  he  cannot  escape 
liability  by  showing  that  the  same  damage  would  have  arisen  from  some  other 
cause  beyond  hia  control  if  he  had  done  his  duty.  But  if  he  can  show  that  some 
of  the  damage  which  actually  happened  arose  from  a  cause  beyond  his  control, 
t^e  liability  for  damage  will  be  apportioned.     Id. 

33. A  dock  company  were  authorized  by  their  special  act  to  make  and 

maintain  a  dock  and  works  connected  therewith  according  to  the  levels  defined 
in  certain  plans  and  sections  deposited  with  the  clerk  of  the  peace.  The  dock 
communicated  with  the  River  Thames  by  an  artificial  channel,  through  which 
the  water  was  admitted.  The  sections  showed  the  retaining  bank  of  the  dock 
and  channel  at  an  uniform  height  of  four  feet  above  Trinity  high-water  mark. 
The  level  of  the  surrounding  country  was  some  feet  below  Trinity  high- water 
mark,  the  river  being  kept  from  overflowing  by  means  of  a  river  wall  4  ft.  2 
in.  above  Trinity  high-water  mark.  The  company  allowed  their  retaining  bank 
to  be  at  one  point  several  inches  below  the  level  of  four  feet.  In  November, 
1875,  an  extraordinarily  high  tide  took  place,  and  the  river  rose  to  4  ft.  5  in. 
above  Trinity  high-water  mark,  in  consequence  of  which  the  water  in  the  dock 
overflowed  the  bank  and  damaged  the  property  of  a  neighboring  landowner. 
The  tide  had  never  been  known  to  rise  so  high  before,  but  in  March,  1874,  it 
had  risen  to  four  feet  above  Trinity  high- water  mark.  On  that  occasion  there 
was  a  small  overflow  from  the  dock,  but  no  damage  was  done  to  the  neighboring 
landowner.  Previously  to  that  the  tide  had  never  risen  above  8  ft.  4  in.,  and 
the  wat€r  had  never  overflowed  from  the  dock  : 

Held,  first,  that  by  the  construction  of  the  act,  the  company  were  bound  to 
keep  their  bank  up  to  the  level  of  four  feet  above  Trinity  high-water  mark,  and 
were  liable  to  the  plaintifb  for  breach  of  their  statutory  duty  in  not  doing 
so  :     Id. 
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34.  Secondly,  that,  independently  of  the  act,  the  defendants  were  bound 

as  riparian  owners  to  keep  the  bank  up  to  the  level  of  4  ft.  2  in.,  the  height  of 
the  rest  of  the  river  wall,  and  that  they  were  liable  to  the  plaintiffs  for  negli- 
gence in  not  doing  so  :    Id. 

36. Thirdly,  that  the  extraordinary  high  tide  of  November,  1875,  al- 
though an  act  of  God,  did  not  excuse  the  defendants  from  their  liability  ;  but 
that  they  ought  to  haye  an  opportunity  of  showing  that  the  damage  done  by  the 
act  of  God  and  the  damage  done  through  their  negligence  ought  to  be  appor- 
tioned.    Id. 

See  Executors,  etc.,  13-15 ;  Principal  and  Agent,  6,  7. 

NEGOTIABLE  INSTRUMENTS. 

1.  Porelgn  bonds  or  sorip.  The  scrip  of  a  foreign  government,  issued 
by  it  on  negotiating  a  loan  (which  scrip  promises  to  give  to  the  bearer,  after  all 
instalments  have  been  duly  paid,  a  bond  for  the  amount  paid,  with  interest),  is 
by  the  custom  of  all  the  stock  markets  of  Europe  a  negotiable  instrument,  and 
passes  by  mere  delivery  to  a  Ixma  fide  holder  for  value.  English  law  follows 
this  custom  —  and  any  person  taking  it  in  good  faith  obtains  a  title  to  it  inde- 
pendent of  the  title  of  the  person  from  whom  he  took  it. 

When  the  instalments  mentioned  in  the  scrip  have  been  actually  paid,  the 
scrip  is  as  much  a  symbol  of  money  due,  and  as  capable  of  passing  current  by 
delivery,  as  the  bond  itself  would  be.  Ghodmn  v.  Boba/rts  (App.  Cas.),  XYI — 
119  ;  affirming  S.  C,  XII-^35  ;  XIV— 591. 

2.  The  scrip  promised  to  give  the  bearer  a  bond  for  the  amount  paid. 

A  person  who  took  this  scrip  as  being  negotiable,  could  not,  after  he  had  negli- 
gently allowed  another  person  the  means  of  transferring  (even  fraudulently)  the 
possession  of  it  to  a  bona  fide  holder,  be  heard  to  deny  that  the  instrument  was 
a  negotiable  instrument  transferable  to  bearer  by  delivery.     Id. 

3.  In  the  case  of  such  scrip,  issued  by  a  foreign  government  and  circu- 
lated in  England  by  means  of  an  agent  here,  who  is  to  receive  the  instalments, 
and  give  acknowledgments  for  their  payment,  Und  to  deliver  the  bonds  when 
they  are  issued,  the  contracting  party  is  the  foreign  government,  and  not  the 
English  agent.     Id. 

4L G.  purchased  through  his  broker  some  Russian  and  some  Hungarian 

scrip ;  the  undertaking  in  the  scrip  was  to  give  to  the  bearer  a  bond  for  the 
money  advanced  payable  with  interest  in  the  way  there  stated.  G.  left  the 
scrip  (to  be  exchanged  for  bonds  or  sold,  as  he  should  direct),  in  the  hands  of 
his  broker,  who  fraudulently  deposited  it  with  a  banker  as  security  for  a  loan 
to  himself : 

Held,  that  the  scrip  was  a  negotiable  instrument,  transferable  by  mere  delivery; 
and  that  the  banker,  being  a  bona  fide  holder  for  value,  was  not  liable  to  G. 
either  in  trover  for  the  scrip  itself,  or  in  assumpsit  for  the  value  received  upon 
it.    Id. 

See  Bona  Fide  Holder,  1-3. 
NEW  TRIAL. 

1.  For  insuffioient  damages.  A  new  trial  will  be  granted,  in  an  action  for 
personal  injuries  sustained  through  the  defendants'  negligence,  where  the  dam- 
ages found  by  the  jury  are  so  small  as  to  show  that  they  must  have  omitted  to 
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t&ke  into  con^deration  some  of  the  elemente  of  damage.  PTiiUip*  t.  London 
A  8.  W.  By.  Co.  (Q.  B.  Div.),  XXIS— IH ;  ftffirminf  S.  C,  XXVUI— 844  Sea 
notes,  Id.,  847. 

2.  Where  application  to  be  made.  Where  an  action  attached  to  the  Chan. 
eery  IMvisioQ  has  been  tried  by  a  Jury  before  a  judge  of  one  of  the  common  lav 
divlaoDs,  applicaljon  for  a  new  trial  most  be  made  to  %  divldoaal  coort.  Mwni 
T.  Lmidon  Rtal  P.  Co.  ((J.  B.  Dlv.),  XXVIII— 7.     See  not«.  Id.,  11. 

3. Aft«r  a  trial  by  a  judge  without  a  jury  any  appUeatioD  For  a  new  trial 

muat,  under  Order  xsxix,  Rule  1.  be  made  to  the  Court  of  Appeal,  whatever  the 
ground  of  it  may  he.     OtuHer  t.  ffenderton  (Q.  B.  Div.),  SXI— 277. 

NON-RESIDENT - 


,  NOTICE. 

1.  To  agent.  The  doctrine  of  couBtmetiTe  notice  cannot  properij  be  so 
extended  as  to  charge  a  company  with  notice  of  the  condition  of  another  com- 
pany, because  its  agent  was  for  thi«e  years  a  manae«r  of  such  other  company, 
some  two  years  before  the  time  when  the  doctrine  ia  sought  to  he  applied. 
Banco  de  Lima  v.  Anglo- Ptrutiim  Bank  (Chan.  Div.),  SXV.-194. 

2.  To  solicitor.  A  formal  notice  in  writing  of  a  charge  upon  a  reversionary 
Interest  sent  by  the  incumbrancers  to  the  solicitors  acting  for  the  trnsteee.  and 
by  them  verbally  communicated  to  the  trustees,  is  sufficient  to  fix  the  trustees 
with  notice  of  the  charge :  and  the  incumbrancers  do  not  lose  their  priority 
over  sobseqaent  incumbrancers  from  the  fact  that  the  trustees,  when  anbee- 
quently  applied  lo  by  each  subsequent  incumbrancers  proposing  to  make  an 
advance  upon  the  same  security,  answer  tliat  tbey  are  not  atrai«  of  and  have 
not  received  notice  of  any  advance  having  been  already  made. 

SenM^,  the  notice  to  the  solicitors  would  have  been  sufficient  even  if  not  com- 
municated.    Saffron  Waidtn  B.  8a.  v.  Sayner  (Chan.  Div.),  XXVII— 208. 

3.  To  tenant  in  oommon.  A  notice  that  a.  devise  is  intended  to  lie  in  trust, 
given  to  one  of  two  devisees,  will,  if  ihey  are  joint  tenants,  bind  the  other,  bat 
not  if  they  are  tenants  in  common.  Roabolham  v.  Ihimea  (Chan.  Div.),  XXV 
—897. 

4.  Aotlng  aa  director.  Where  no  share  qualiScation  is  necesBaty,  the  mere 
fact  of  acting  as  a  director  or  the  company,  and  of  attendance  at  meetings  In 
that  character,  is  not  enough  to  fix  a  man  with  knowledge  that  his  name  his 
been  entered  on  the  share  register,  and  with  conseqaent  liability,  it  he  neither 
applied  for  shares  nor  received  any  notice  of  allotment.  MaUmarH*  Cat- 
Mailer  of  Wincham  Skipbutiding  Bctier  and  8aU  Co.  (Chan.  Div.),  XXVI— 148- 

^han  not  ■  bar.  8enMe,  in  an  action  between  prindpals  and  agents 
iiing  the  agents'  accounts,  actual  knowledge  of  antecedent  fnnd  in  (he 
liy  one  who  sutisequenLly  became  a  member  of  the  Srm  of  the  principals 
lot.  if  proved,  be  any  bar  to  their  claim.  WiiUamton  v.  BorJour  (Chan. 
[XVI— 809. 

28:  Executors,  etc..  6-9;  Insubancb,  Mabiks,  40; 
Landlord,  btc.,  48,  49 :  Nbouoencb,  17,  10,  25. 
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NOVATION. 

1.  Aooeptanoe  of  new  debtor.  Where  depositors  of  a  banking  firm,  after 
knowledge  of  the  death  of  one  or  more  of  the  partners,  take  new  deposit  notes 
from  the  survivors  continuing  the  business  in  place  of  their  old  ones,  or  con- 
tinue to  receive  from  such  survivors  interest  on  deposit  notes  given  before  they 
became  members  of  the  firm,  there  is  a  novation  or  acceptance  of  the  responsi- 
bilitj  of  such  survivors  which  discharges  the  estates  of  the  deceased  partners. 
BiJJborough  v.  Hol7ru$  (Chan.  Div.),  XXII— 60. 

2.  Insurance  assumed  by  new  company.  M.  effected  a  policy  upon  his 
life  with  the  B.  N.  Association.  The  B.  N.  Association  subsequently  was  amal- 
gamated with  the  £.  Society,  and  ceased  to  carry  on  business.  Some  time  after- 
Trards  a  memorandum  under  tlie  seal  of  the  E.  Society,  and  signed  by  two  of  its 
directors,  was  indorsed  on  the  policy,  declaring  that  the  fui^ls  of  the  E.  Society 
should  be  liable  for  the  payment  of  the  policy  money,  provided  the  future  pre- 
miums were  paid  to  the  E.  Society.  The  subsequent  premiums  were  accord- 
ingly paid  to  the  £.  Society: 

Hdd,  that  there  was  a  complete  novation,  and  that  on  the  winding-up  of  the 
two  companies,  M.  had  no  right  of  proof  against  the  B.  N.  Association.  Miller's 
Case.    Matter  of  European  Assurance  So.  (Chan.  Div.).  XVIII— 566. 

3. By  the  deed  of  settlement  of  the  R.  N.  Society,  it  was  provided  that 

the  funds  and  property  of  the  society  should  alone  be  answerable  for  claims  on 
the  society,  and  there  were  provisions  enabling  the  society  to  make  over  its 
business  to  another  company.  The  society  granted  an  annuity  to  D.  by  a  deed 
executed  by  three  directors,  which  declared  that  the  stocks  and  funds  of  the 
society  should  during  the  life  of  D.  be  liable  to  pay  the  annuity.  Some  years 
after  this  the  R.  N.  Society  made  over  its  business  to  the  E.  Society  in  manner 
authorized  by  the  deed  of  settlement.  Both  societies  being  under  winding-up, 
D.  claimed  against  the  R.  N.  Society: 

Held,  that  the  omission  in  the  annuity  deed  of  any  express  reference  to  the 
deed  of  settlement  did  not  distinguish  the  case  from  JSbrfs  Case,  and  that  D. 
oould  only  daim  against  the  E.  Society.  Dorose^s  Case.  M<Uter  of  European 
Assurance  So.  (Chan.  Div.),  XVIII— 563. 

4.  What  is  not.    A  man  conveyed  all  his  property  to  the  defendants  upon 
trust  to  pay  thereout  a  sum  of  £5,000  which  they  were  to  raise  on  his  behalf, 
and  all  other  debts  due  from  the  assignor,  including  a  debt  due  to  the  plaintiff. 
Tbe  defendants  realized  the  property  of  the  assignor,  and  alleged  that  they  had 
IMiid  some  of  the  debts  out  of  the  proceeds.     The  plaintiff  brought  an  action 
against  the  defendants  asking  for  an  account  of  the  property,  and  that  the  debts 
of  the  plaintiff  and  the  other  creditors  might  be  satisfied  thereout.     The  state- 
ment of  claim  contained  no  allegation  that  the  assignment  had  been  communi- 
cated to  the  plaintiff.    The  defendants  demurred  : 

lf«2d,  that  the  defendants  were  not  trustees  for  the  plaintiff,  and  that  the 
demuTOT  must  be  allowed.  Johns  v.  James  (Chan.  Div.),  XXV— 627.  See 
iwtes.  Id.,  636. 

5.  Original  debtor  when  discharged.  By  the  deed  of  settlement  of  the 
1.  insurance  company  it  was  provided  that  the  funds  and  property  of  the  com- 
pui7  shoald  alone  be  answerable  for  claims  on  the  company ;  provision  was  also 
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m&de  for  enkbliiig  tlie  proprielora  io  dissolve  the  companj,  and  thereupon  the 
directors  were  to  obtatD  from  Bome  other  companjaa  aodertaklng  to  paj  ths 
cUims  on  tlie  I.  compuij,  aad  were  to  traosfer  to  such  other  compan;  so  jtmA 
ot  the  MsetB  aa  should  be  agreed  upon  as  sufficient  to  meet  such  claims.  The 
I.  companj  was  Bccordingi;  dissolved,  and  a  portion  of  its  funds  transferred  to 
the  E.  company,  which  covenanted  to  satisfy  the  liabilities  uf  the  I.  companj. 

C.  was  a  policy  holder  of  the  I.  companj  on  the  non -participating  scale,  and 
aa  such  was  not  entitled  to  a  vote  at  the  meetings  ot  members.  His  policj  was 
made  subject  to  the  conditions  of  the  deed  of  settlement.  He  had  notice  of  the 
Intended  amalgamation,  but  bad  no  formal  notice  of  the  completion  of  the  amal. 
gamatioD,  nor  was  hix  polic;  indorsed  by  the  E.  company.  He,  however,  paid 
the  premiums  and  took  receipts  in  the  name  of  the  E.  company  for  fifteen  years, 
after  which  tnth  companies  were  ordered  to  lie  wound  up,  and  came  under  the 
European  Assurance  Societj  Arbitration  Acts  : 

Seld,  first,  that  there  was  do  obligation  on  the  I.  companj  to  see  that  the 
assets  transferred  to  the  E.  company  were  appropriated  for  the  payment  of  the 
claims  on  the  I.  company;  that  the  amalgamation,  b^ng  intra  tires,  was  bind- 
ing on  the  policj  holders. 

Secondly,  that  even  if  it  bad  not  been  binding  on  the  policy-holders  genetmllj, 
C.  was  bound  by  his  conduct,  and  had  accepted  the  liability  of  the  E.  companj, 
Coekti't  Com.  Matter  of  European  Atmi.  80.  Ar^iitr'Uion.tte.,  Oo.  (Chan.  Div.), 
XVU— TS7.     Beenotes,  Id.,  TBS. 

NUISANCE. 
1,  Escape  of  sowaga.  The  pMntifl'and  the  defendant  were  respectively 
occupiers  of  adjoining  houses.  An  old  drain  which  commenced  on  the  defend- 
ant's premises,  and  thence  passed  under  and  received  the  drainage  of  severml 
other  bouses,  turned  back  under  the  defendant's  house,  and  thence  under  the 
cellar  of  the  plaintiff's  house,  and  ultimatelj  into  a  public  sewer.  The  part  of 
the  return  drain  which  passed  throogh  the  defendant's  premises  being  decayed, 
the  sewage  escaped  and  flowing  into  the  plaintiff's  cellar  did  damage.  The 
defendant  was  unaware  of  the  existence  of  this  return  drain,  and  consequently 
of  its  want  of  repair  : 

Held,  that  the  defendant  was  liable  tor  the  damage  done  10  the  plainciflf :  for 
that  defendant's  duty  was  tn  keep  the  sewage  which  he  himself  was  bound  to 
receive  from  passing  from  his  own  premises  to  the  plaintllf  s  premises  otherwise 
than  along  the  old  accustomed  channel,  and  that  this  duty  was  Indepeodent  of 
negligence  on  his  part,  and  independent  of  his  koowledge  or  ignorance  of  the 
w  of  the  drain.  Humphries  v.  Coutim  (Com.  PI.  Div.),  XX— COO. 
,  IiiablUty  for  oontlnuanos.  The  occapler  of  a  house  is  liable  for  allow- 
ice  on  his  premises  of  any  artifii^  work  which  caoMS  a  nui- 
or,  even  though  it  has  been  put  there  before  he  took  puuiuaion 
rf(C-han.  Div.),  XVU-OT8,  Bee  notes.  Id.,  708. 
lit  by  the  owner  and  occupier  of  a  house  against  the  oeenpier 
ouse,  complaining  ot  noise  from  the  defendant's  stable  and  of 
ilficial  mound  on  which  it  stood  ; 

plaintiffs  were  entitled  to  an  Injunction  to  prevent  the  defend- 
g  horses  in  his  stable  w  as  to  be  *  nuisance ;   and  that  Ilw 
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defendant  was  also  liable  for  not  preventing  tlie  damp  from  going  through  the 
plAiniifEs'  wall.     Id. 

4.  Abatement  oL  The  116th  and  117th  sections  of  the  Public  Health  Act, 
1875,  give  power  to  a  medical  officer  of  health  or  inspector  of  nuisances,  to 
seize  meat,  &c.,  exposed  for  sale  or  deposited  in  any  place  for  the  purpose  of 
nJe,  or  of  preparation  for  sale,  and  intended  for  the  food  of  man,  which  may 
appear  to  him  to  be  diseased  or  unsound,  and  carry  it  before  a  justice,  who,  if 
it  appears  to  him  to  be  diseased  or  unsound,  is  to  condemn  the  same  and  order 
it  to  be  destroyed.  The  person  to  whom  such  meat,  &g.,  belongs,  is  also  ren- 
dered by  section  117  liable  to  a  penalty  : 

Eddy  that  meat  might  be  taken  before  a  justice  under  the  above  sections,  and 
condemned  without  any  summons  or  notice  to  the  person  to  whom  it  belonged, 
and  that  such  person  having  been  subsequently  to  the  destruction  of  the  meat 
sommoned  and  convicted  of  an  offence  under  the  above  sections,  such  convic- 
tion was  good.  White  v.  Bed/em  (Q.  B.  Div.),  XXIX— 144.  See  notes. 
Id.,  148. 

6.  The   appellants,  who  were  the    urban   sanitary  authority  of  S., 

depodted  in  a  field  ashes  and  refnse  collected  in  S.,  in  order  that  the  same 
might  be  removed  by  certain  farmers,  with  whom  they  had  contracted  for  the 
purchase  thereof :  the  appellants  were  not  the  owners  or  tenants  of  the  field, 
and  they  exercised  no  control  over  the  ashes  and  refuse  after  the  same  were 
deposited :  the  deposit  formed  a  nuisance.  An  order  was  made  under  the  Pub- 
lic Health  Act,  1875,  s.  96,  by  justices  against  the  appellants,  for  the  abate- 
ment of  the  existing  nuisance  and  for  the  prohibition  of  its  recurrence  : 

BM,  that  so  much  of  the  order  as  directed  an  abatement  was  bad,  for  it  pre- 
scribed an  act,  the  execution  of  which  might  involve  the  committal  of  a 
trespass  ;  but  that  so  much  of  the  order  as  prohibited  a  recurrence  was  good, 
for  it  was  the  appellants'  act  which  created  the  nuisance.  Mayor,  etc.,  of  Scar- 
Iforough  v.  Bural  Scmitary  AuthorUy,  etc,  (Exch.  Div.),  XVIII— 849. 

6.  Restraining.  By  an  act  of  Parliament  reciting  that  under  a  former  act 
incorporating  the  Gas  Works  Clauses  Act,  1847,  a  gas  company  was  under  obli- 
gation to  supply  gas,  the  company  was  authorized  to  buy  certain  specified  lands 
adapted  for  the  purpose,  the  mode  of  supply  was  prescribed,  and  the  gas  was  to 
be  of  a  certain  purity;  but  by  this  act  and  the  Gas  Works  Clauses  Act,  1847,  it 
was  provided  that  nothing  in  those  acts  contained  should  prevent  the  company 
from  being  liable  to  legal  proceedings  in  consequence  of  making  the  gas  : 

BMj  that  the  company  was  not  justified  in  causing  a  nuisance  even  if  the 
gas  could  not  be  made  of  the  requisite  purity  without  so  doing.  Attorney-Gen- 
eral V.  QcMght  and  Coke  Co.  (Chan.  Div.),  XXIII— 688. 

7. But  hdd,  on  the  evidence,  that  it  was  not  shown  that  by  greater  care 

and  expense  the  nuisance  might  not  be  avoided,  and  an  injunction  should  there- 
fore be  granted.    Id. 

See  Parties,  S-12. 

OBSCENE  LITERATURE. 

1.  Order  for  destmction  of.  An  order  by  a  magistrate  for  the  destruction 
of  obscene  books  under  20  &  21  Vict.  c.  88,  s.  1,  is  bad  if  it  merely  states  that 
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the  magistrate  was  satisfied  that  the  books  were  obscene,  bat  not  that  he  was 
satisfied  that  the  publication  of  them  would  be  a  misdemeanor,  and  proper  to 
be  prosecuted  as  such.  Matter  of  Bradlaugh  (Q.  B.  Div.),  XXVIII-419.  See 
note,  Id.,  428. 

See  GmMiNAL  Law,  71. 

OFFICER. 

1.  Disqualification  of.  A  person  is  not  disqualified  for  membership  of  a 
local  board,  under  the  64th  clause  of  the  second  schedule  to  the  Public  Health 
Act,  1875.  by  reason  of  a  lease  bj  the  board  to  him  of  a  sewage  farm  containing 
covenants  on  the  part  of  the  board  to  supply,  and  on  his  part  to  use  on  the 
premises,  the  sewage  of  the  district.  Begina  v.  Gaekarth  (Q.  B.  Div.),  XXIX 
—^26.     See  notes,  Id.,  830. 

2.  Dismissal  ot  The  court  refused  to  grant  a  rule  for  a  quo  warranto 
Information  applied  for  by  the  former  occupant  of  an  oiBce,  on  the  groand  that 
his  dismissal  from  office  had  been  illegal,  when  they  were  satisfied  that  if  rein- 
stated he  might  legally  and  would  be  dismissed  again  immediately.  MdUer  of 
Hichards  (Q.  B.  Div.),  XXVIII— 322.     See  note,  Id.,  325. 

3. SembUy  that  a  resolution  of  a  local  board,  dismissing  an  officer,  was 

not  a  resolution  rescinding  the  resolution  by  which  he  was  appointed,  within  the 
meaning  of  a  by-law  with  respect  to  the  rescission  of  resolutions  of  the  local 
board.     Id. 

4.  Action  to  restrain  exclusion.  A  director  of  a  company  can,  if  qualified, 
sustain  an  action  in  his  own  name  against  the  other  directors,  on  the  ground  of 
Individual  injury  to  himself,  for  an  injunction  to  restrain  them  from  wrongfully 
excluding  him  from  acting  as  a  director.  Pulhrook  v.  RiehmoTid  Cotuol,  M.  Co. 
(Chan.  Div.),  XXVI— 886.     See  notes.  Id.,  892. 

6.  Liability  for  neglect  of  duty.  By  the  Metropolis  Management  Act, 
1855,  s.  42,  the  defendants  were  constituted  a  body  corporate,  with  power  to  sue 
and  liability  to  be  sued.  By  s.  125,  vestries  are  required  to  employ  a  sufficient 
number  of  persons,  or  to  contract  with  any  company  or  persons  for  removing 
all  dirt,  ashes,  rubbish,  and  filth  within  their  parishes.  The  plaintiffs,  the 
guardians  of  a  union,  were  possessed  of  a  workhouse  situate  within  the  defend 
ants'  parish.  The  defendants  refused  to  remove  from  it  the  dirt,  ashes,  rubbish, 
and  filth  there  collected  ;  the  plaintiffs  were  in  consequence  obliged  to  remove 
the  same  and  thereby  incurred  expense : 

Held,  that  an  action  was  maintainable  by  the  plaintiffs  to  enable  them  to 
recover  from  the  defendants  the  expense  incurred  by  them  in  removing  the  dirt, 
ashes,  rubbish,  and  filth  from  the  workhouse.  Ouardiant  of  Poor,  etc.,  v.  Vei- 
try  of  St.  Leonard,  etc.  (Q.  B.  Div.),  XIX— 270.     See  notes,  Id.,  275. 

6.  When  protected.    The  plaintiff  having  been  indicted  for  stealing  goods 
and  acquitted,  a  metropolitan  police  constable,  within  a  reasonable  time  after 
coming  into  possession  thereof,  applied  to  a  magistrate,  under  s.  29 of  2  AS 
Vict.  c.  71,  to  make  an  order  with  respect  to  the  goods.    The  magistrate  ad- 
journed the  hearing  to  a  future  day.     After  the  application  and  before  the  day 
of  hearing  arrived  the  plaintiff  brought  an  action  against  the  consUble  to 
recover  the  goods : 
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Heid,  that  the  constable  was  protected  by  s.  29,  and  that  the  action  could  not 
be  maintained.    BuUock  v.  Dunlap  (Exch.  Div.),  XIX-^68. 

See  Criminal  Law,  8,  9 ;  Military  Law,  1 ;   PRmciFAL  and  Aoent,  21 ; 
PtTBLic  Company,  8-8 ;  Reward,  1 ;  Sheriff,  1,  etc. 

ONUS  ~  See  Etidbncb,  44-53 ;  Insurance,  Marine,  25,  26. 

ORDER  ~  See  Assionmbnt,  6. 

ORDINANCES  —  See  Municipal  Corporations,  10-12. 

OWNER  —  See  Eminent  Domain,  9, 10. 

PARENT  AND  CHILD. 

1.  Oostody  of  child.  Since  the  passing  of  the  Jadicatare  Act,  1878,  the 
courts  of  common  law  ha^e  concurrent  jurisdiction  with  the  courts  of  equity 
with  regard  to  the  care  and  custody  of  infants ;  but,  in  the  exercise  of  that 
jurisdiction,  the  rules  of  equity  are  to  prevail.  Matter  of  Qoldmoarthy  (Q.  B. 
Div.),  XIX~215.     See  notes.  Id.,  224. 

2. Before,  however,  the  jurisdiction  of  the  court  to  deprive  a  father  of 

the  guardianship  of  his  children  can  be  called  into  action,  the  court  must  be 
satisfied  that  he  has  so  conducted  himself,  or  placed  himself  in  such  a  position, 
j  as  to  render  it  not  merely  better  for  the  children,  but  essential  to  their  safety  or 

/  welfare,  in  some  very  serious  and  important  respect  that  the  father's  acknowl- 

edged rights  should  be  interfered  with.    Id. 

3. Mere  incontinence,  or  habits  of  intemperance,  will  not  justify  th 

interference  of  the  court.     Id.  * 

^ The  affidavits  of  the  mother  and  others,  in  answer  to  a  rule  for  a 

^obea»  ccrpue  by  a  father  to  remove  his  child  (a  boy  of  nine  years)  from  the  cus- 
tody of  the  child's  maternal  grandfather,  disclosing  facts  which  showed  the 
applicant  to  be  a  person  of  intemperate  and  vicious  life,  and  in  the  habit  of 
lunn^  gross  and  disgusting  language  as  well  as  personal  violence  to  his  wife,  — 
the  csourt  declined  to  interfere,  the  present  custody  of  the  child  being  unobjec- 
tiona.   ble.    Id. 

^' •  A  husband  having  abandoned  his  wife  and  kidnapped  the  only  child 

of  the    i2a«arriage,  a  boy  three  years  of  age,  and  being  co-respondent  in  a  pending 
divorc©  action  charging  him  with  adultery  : 

The  cao^art,  upon  the  wife's  petition  under  the  Infants  Custody  Act,  1878  (86  & 

S7  Vict    ci^  12),  ordered  immediate  delivery  of  the  child  to  her,  with  liberty  of 

'^'"^^  ^^^    «he  father  and  paternal  grandparents,  and  also  liberty  to  apply  as  to 

we  mainfc^^nance  and  education  of  the  child  on  his  attaining  seven  years  of  age. 

The  princ=£:»^le8  which  guide  the  court  in  cases  under  the  act,  considered.    Mat- 

^^^^^--^EvlChan.  Div.),  XIX— 741. 

6.  IZal^^C-i^gQQg  edooation  of.    By  a  covenant  in  a  separation  deed  executed 

after  the  r^  ^       j^^  of  the  Infants  Custody  Act,  1878,  a  father  agreed  that  his 

^"""^ '^°S'^^^^::zxtei  ahoald  remain  in  her  mother's  custody  during  eleven  months 

^^^  Jfift — ^^mr       The  mother  held  and  promulgated  atheistical  opinions,  and 

Wused  to  al^g^  ^wr  the  child  to  receive  any  religious  instruction,     She  also  pub- 
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liabed  and  circulated  an  obscene  book.  The  child  was  made  a  ward  of  oonn, 
being  then  about  eight  ;ears  old  : 

Scld,  that,  to  bring  up  the  child  In  the  religion  of  her  father  was  a  dutf 
which  the  cnurt  owed  to  its  ward,  and  was  unoSected  b;  the  covenant  in  tic 
separation  deed  ;  and  also  that  the  refusal  of  religious  instruction  to  the  ebild 
aod  the  publication  of  the  obscene  book  were  in  themselves  sufficient  gronndi 
for  removing  her  from  the  custodj  of  the  mother.  Matter  of  Besaat  (Chan. 
Div.),  XXVII— 787.    See  notes,  Id.,  739. 

7< A  proteatant  on  hia  marriage  with  a  Roman  Catholic  Ud;  promieed 

that  the  children  of  the  marriage  should  all  be  brought  up  as  Roman  Catboli(3. 
Soon  after  the  birth  of  the  first  child  he  determined  that  the;  shaold  be  brought 
up  as  Protestants,  to  which  determination  he  adhered.  At  the  time  of  the  pro- 
ceedings there  were  three  children,  girls,  aged  respectively  nine,  eleven,  and 
twelve.  The  mother,  unknowo  to  the  father,  and  in  spite  of  bis  eipresa  direc- 
tions, had  BO  indoctrinated  them  with  Roman  Catholic  views  that  ultimatelj 
they  refused  to  go  with  their  father  te  a  Protestant  place  of  woisblp.  The 
father  thereupon  commenced  an  action  in  their  names  by  himself  as  next  friend, 
he  being  a  ca-plaintiffi  te  have  them  made  wards  of  court,  and  took  out  a  snm- 
mons  in  the  action  for  directions  as  1<)  their  education.  The  wife  then  preseDted 
a  petition  in  the  matter  of  the  infants,  and  of  the  act  86  &  87  Vict.  c.  13,  with  a 
view  to  their  being  brought  up  as  Roman  Catholics.  Vice- Chancellor  Mtiine 
dismissed  the  petition,  and  made  an  order  on  tbe  summons  declaring  thai  the 
chUdren  ought  \o  be  brought  up  aa  members  of  the  Church  of  England,  and 
OQght  not  to  be  taken  to  Roman  Catholic  places  of  worship,  and  restraining  the 
mother  from  taking  them  to  confession  or  to  Roman  Catholic  places  of  wotship 
without  the  consent  of  the  father  : 

Seld,  on  appeal,  that  the  father  had  not  forfeited  his  right  to  have  the  chil- 
dren brought  up  according  to  his  own  religious  views,  and  that  the  court  would 
aid  him  in  enforcing  that  right,  and  that  the  iajunction  had  been  rightly 
granted.     Agar-EUi»y.  La»edie*  {Chan.  Dlv.),  XXVI— 494.     Bee  uotee,  Id.,5ia 

S.  But  held,  that  the  declaration  ought  to  be  omitted,  leaving  It  to  the 

father  to  do  what  he  considered  to  be  beat  for  the  temporal  and  epiritnal  valfaie 
of  the  ohildreiL     Id. 

9, The  court  refused  to  examine  the  children,  considering  that  a  stRoger 

case  was  required  to  induce  the  court  to  interfere  with  a  father  than  with  a  tae- 
tamentary  guardian.     Id. 

PAROL  EVIDENCE  — Sm  EvmBNcn,  84r48;  Wiij,§,  23-27. 
PARTIES. 
!•  Asitgnae  of  part.  Anaasignee  of  amortgage  assecurity  foradebtofless 
nt  due  from  the  mortgagee,  cannot  sae  the  mortgagor  for  the  amount  due 
from  the  mortgagee,  the  assignment  not  being  "absolute,"  within  the 
ftture  Act  of  1878.  yaHonal  Pro.  Bank  v.  ffarh  (Q.  B.  Div.),  XXIX-WI. 
Oeatula  qae  tnut.  Professors  In  a  university,  for  whose  maintenince 
were  held  by  trustees,  may  join  with  auch  university  In  an  action  tgwnit 
ustees  to  set  aside  a  sale  and  conveyance  thereof  for  their  own  benefit,  md 
npel  an  acconnting  for  the  rents  and  profits  derivml  therefrom.  Abrrdet* 
CSttfneiiv.  Aberdeen  tTnttWWiy  (App.  Cas.),  XX— 111. 
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3.  Zhcpectant  helm.  Bequest  on  the  death  of  testator's  daughters  without 
issue  to  the  persons  who  would  be  entitled  under  the  statute  if  testator  had  then 
died  intestate.  Administration  action  brought  in  the  lifetime  of  the  daughters, 
and  before  they  had  had  any  issue,  by  persons  who  would  then  be  next  of  kin  if 
the  daughters  were  dead  without  issae  : 

Held^  on  demurrer,  that  the  plaintiffs  had  only  an  expectation  and  not  an 
interest,  and  were  not  entitled  to  maintain  the  action.  Clowes  v.  HiUiard  (Chan. 
Di7.),  XX— 647. 

A.  Married  woman.  One  in  whose  favor  a  decree  nUi  for  a  dissolution  of 
her  marriage  has  been  pronounced  is  still  subject  to  the  disabilities  of  coverture 
until  the  decree  is  made  absolute,  and  cannot  maintain  an  action  in  her  own 
name  alone  for  the  unlawful  taking  of  her  goods.  Norman  v.  ViUars  (Ezch. 
Div.),  XXI-^500. 

6.  Persons  Jointly  interested.  A  person  named  (jointly  with  others)  as  a 
party  to  a  deed,  but  who  did  not  execute  it,  cannot  alone  maintain  an  action  to 
have  the  deed  declared  invalid.  Luke  v.  Sovth  Kensington  Hotel  Co.  (Chan. 
Div.),  XXV— 9.     See  notes.  Id.,  20. 

6. If  it  was  intended  that  the  deed  should  not  be  binding  in  equity  unless 

all  the  joint  parties  should  execute  it,  those  who  did  execute  it  are  capable  of 
joining  in  an  action  to  have  it  declared  invalid,  and  in  an  action  for  that  purpose 
they  ought  to  be  named  as  plaintiffs.     Id. 

7. One  of  several  mortgagees  can  maintain  an  action  to  foreclose  the 

mortgage,  making  the  others  co-defendants  if  they  are  unwilling  to  be  joined  as 
co-plidntifiEs,  or  have  done  some  act  precluding  them  from  being  plaintiffs. 
Lake  V.  South  Kensington  Hotel  Co.  (Chan.  Div.),  XXVII— 888.  See  note.  Id., 
394 ;  reversing  S.C.,  XXV— 9. 

8.  Persons  ii^Jured  by  nuisance.  In  matters  of  practice  where  the  judges  of 
the  court  below  have  been  unanimous,  the  House  never  varies  their  decision 
unless  perfectly  satisfied  that  it  is  founded  on  erroneous  principles  : 

HM,  by  the  House,  aiBrming  the  decision  of  the  court  below,  that  in  a  case 
of  nuisance  the  several  sufferers  may  combine  and  bring  a  joint  action  against 
the  several  authors  of  the  nuisance  ;  —  asking  a  declarator  and  interdict  but  not 
claiming  damages.     Covoan  v.  Dvke  of  Buedeuch  (App.  Cas.),  XIX — 158. 

9. Per  The  Lord  Chakcellor  :     There  may  be  an  inconvenience, 

amounting  almost  to  an  impossibility,  in  joining  a  number  of  pursuers  in  an 
action  for  damages  against  a  number  of  defenders.  But  where  the  action  is  one, 
not  of  damages,  but  of  declarator  and  interdict,  the  convenience  and  even  justice 
of  the  case  is  best  met  by  a  joint  proceeding.     Id. 

10. JPer  Lord  Penzance  :    When  the  action  is  not  one  of  damages  but 

of  declarator  and  interdict,  the  convenience  and  even  justice  of  the  case  is  best 
met  by  a  joint  proceeding.  In  this  respect  the  Scotch  practice  differs  widely 
from  the  English.    Id. 

11.  JPer  Lord  O'Haoan  :    The  convenience  of  having  at  once  before 

the  court  all  persons  affected  by  a  process  of  this  kind  seems  very  manifest.   Id. 

12.  Per  Lord  Blackburn  :    As  to  joining  parties,  the  law  of  Scotland 

differs  from  the  law  of  England  ;  and  if  I  were  called  upon  to  deliver  an  opinion 
I  should  be  iDCIined  to  say  that  the  Scotch  law  was  better ;  but  if  two  pur- 


1 


374  PARTIES.     PARTITION. 

Buers  or  two  defenders  are  to  be  united  in  one  action,  they  must  have  a  eanHn- 
gentia  connecting  them  with  each  other.    Id. 

13.  Against  admlnlBtrator.  W..  claiming  to  be  one  of  the  next  of  kin  of  an 
intestate,  took  out  letters  of  administration  to  her  estate,  and  divided  the  resi- 
due among  the  supposed  next  of  kin,  including  himself.  Afterwards  W.  (Med, 
and  then  the  plaintiff,  who  claimed  to  be  sole  next  of  kin,  and  disputed  tlie 
title  of  W.  and  the  other  supposed  next  of  kin,  brought  a  suit  against  W.'s 
executors,  calling  upon  them  to  refund  a  fixed  sum  of  money,  which  had  been 
agreed  on  as  the  net  residue  of  the  intestate's  estate  come  to  the  hands  of  W.  as 
administrator ;  and  praying  that  so  far  as  might  be  necessary  the  estate  of  the 
intestate  might  be  administered  by  the  court.  The  administrator  ad  Utem  of  the 
intestate's  estate  left  unadministered  by  W.  was  made  a  defendant  to  the  suit : 

Heldt  that  although  the  only  object  of  the  suit  was  to  establish  the  title  of  the 
plaintiff  as  sole  next  of  kin,  a  general  administrator  of  the  intestate's  estate  was 
a  necessary  party  to  the  suit,  and  not  merely  an  administrator  ad  litem.  Dotedei- 
weU  V.  DowdmoeU  (Chan.  Div.),  XXVI— 120. 

14.  Against  officer  of  ■ociety.  By  the  Friendly  Societies  Act  (18  &  19  Viet 
c.  68),  8.  10,  the  trustees  of  any  society  are  authorized  to  bring  or  defend  any 
action,  suit,  or  prosecution  in  law  or  equity,  touching  or  concerning  the  prop- 
erty, right,  or  claim  to  property  of  the  society. 

By  s.  7  of  21  &  22  Vict.  c.  101,  in  any  proceeding  under  this  act  or  the  above 
act  against  a  society,  it  shall  be  sufficient  to  make  the  secretary  or  other  officer 
of  the  society,  at  the  time  of  the  plaint  or  complaint,  the  defendant. 

Proceedings  having  been  taken  by  a  member  of  a  society  in  a  county  court  to 
enforce  a  claim  against  the  society,  a  compromise  was  come  to  between  the 
plaintiff,  the  solicitor  of  the  member,  and  the  society,  by  which,  inter  alia,  the 
society  promised  to  pay  the  plaintiff  certain  costs  and  charges.  These  costs  and 
charges  not  having  been  paid,  the  plaintiff  sued  the  secretary  of  the  society  in 
a  superior  court : 

nMt  that  this  was  a  proceeding  within  s.  19  touching  the  right  of  the  society, 
and  was  properly  brought  against  the  secretary  under  s.  7.    Rcberts  v.  Page  (Q. 
B.  Div.),  XVII^188.     See  note,  Id.,  148. 
See  AssioKMEMT,  11 ;    Auctioneers,  1 ;    Bakkruftct,  19-21 ;    ExsctrroBS, 

ETC..  22-25;    Husband  and  Wife,  2&-84;    Public  Company,  70,  80-88; 

Trubtb,  etc.,  87. 

PARTICULARS,  BILL  OP— ^8^  Practice,  6. 

PARTITION. 

1.  Under  power.  A  power  of  exchange  of  lands  is  properly  executed  by  a 
partition.    Matter  of  Frith  dh  OOMme  (Chan.  IMv.),  XVIII— 724. 

2.  Accordingly,  where  an  undivided  moiety  of  lands  was  vested  in  A., 

B.,  and  C,  as  trustees  of  a  settlement  which  expressly  authorized  a  partition, 
and  the  other  moiety  was  vested  in  D.,  E.,  and  F.,  as  trustees  of  a  settlement, 
with  power  to  sell,  dispose  of,  convey,  and  assign  the  said  hereditaments  for 
such  a  price  in  money,  or  for  such  an  equivalent  or  recompense  in  lands  and 
hereditaments  as  to  the  trustees  should  seem  reasonable,  and  for  that  purpose 
to  revoke  the  old  uses  and  to  limit  other  uses  and  trusts,  and  a  partition  deed. 
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pnrporting  to  be  in  exercise  of  the  said  powers,  was  executed  by  the  trustees  of 
the  two  moieties : 

Held,  that  the  partition  was  properly  effected  by  D.,  E.,  and  F.,  under  their 
power.     Id. 

3.  8emble,  a  partition  between  any  number  of  persons  might  properly  be 

effected  under  a  similar  power.    Id. 

4. The  dictum  in  Sheppard's  Touchstone,  that  ''joint  tenants,  tenants 

in  common,  and  coparceners  cannot  exchange  the  lands  they  do  so  hold  with 
another  before  they  have  made  partition  "  —  questioned.     Id. 

6.  Married  woman  may  act  by  counBel.  In  a  partition  action  by  a  mar- 
ried woman  and  her  husband,  her  request  for  sale  may  be  made  by  her  counsel 
authorized  to  act  on  her  behalf.     Orookes  v.  Whitworth  (Chan.  Div.),  XXVI— 700. 

6.  Reoeivor  in.  In  an  action  for  partition,  where  one  of  the  co-owners  is 
in  occupation,  though  not  in  exclusive  occupation,  of  the  property,  the  court 
has  jurisdiction  under  the  Judicature  Act,  1878,  s.  25,  subs.  8,  to  appoint  a 
receiver  until  the  hearing.    Porter  v.  Lopes  (Chan.  Div.),  XXIII — 631. 

7.  Sale  may  be  ordered  when.  An  order  for  sale  may  be  made  in  a  par- 
tition action  on  a  motion  upon  admissions  in  the  pleadings  under  Rules  of 
Court,  1875,  Order  xl,  rule  11.  In  such  an  order  the  court  will  direct  an  ac- 
count of  rents  and  profits  received  by  the  plaintiff,  where  he  has  been  in  pos- 
session, and  adjourn  further  consideration.  Bv/meU  v.  BurneU  (Chan.  Div.), 
XXVII— 472.    See  notes.  Id.,  478. 

8. Under  the  4th  section  of  the  Partition  Act  of  1868,  it  is  the  right  of 

a  plaintiff  entitled  to  a  moiety  of  the  property  to  have  a  sale  instead  of  a  par- 
tition, notwithstanding  the  opposition  or  disability  of  a  defendant  who  is  enti- 
tled to  the  other  moiety,  unless  such  defendant  shows  "  good  reason  to  the 
contrary."    Botoe  v.  Oraf/  (Chan.  Div.),  XXII— 70. 

9.  Upon  the  request  of  a'plaintiff  so  entitled,  the  court  decreed  a  sale  instead 
of  a  partition  of  ten  leasehold  houses  held  under  one  lease,  although  it  was 
objected  on  behalf  of  an  infant  defendant  entitled  to  the  other  moiety  that  hiB 
income  would  be  thereby  materially  diminished.    Id. 

10. The  8d  section  of  the  Partition  Act  is  not  controlled  by  the  6th 

section. 

In  a  partition  suit  the  plaintiffs,  who  were  entitled  to  three-sixteenth  shares  of 
the  property,  desired  a  sale  ;  the  defendants,  who  were  entitled  to  the  remain- 
ing thirteen-sixteenths,  objected  to  a  sale,  but  offered  to  take  the  plaintifb' 
^ares  at  a  valuation  under  the  5th  section  of  the  act. 

The  number  of  parties  interested  and  the  nature  of  the  property  were  such 
that  the  court  was  of  opinion  that  a  sale  would  be  beneficial  to  all  parties  : 

Held,  that,  the  conditions  of  the  8d  section  being  fulfilled,  a  sale  ought  to  be 
directed,  with  liberty  to  all  parties,  other  than  those  having  the  conduct  of  the 
sale,  to  bid.  Oilbert  v.  SmM  (Chan.  Div.),  XXVII— 849  ;  reversing  S.  C,  XXV 
—465. 

11. An  estate  consisting  of  a  mansion  house  and  185  acres  belonged  to 

the  plaintiff  and  the  defendant  in  equal  moieties.  It  was  almost  surrounded 
by  a  larger  estate,  of  which  the  plaintiff  was  tenant  for  life,  and  with  which  it 
formerly  united  as  part  of  the  same  family  estate.     In  an  action  for  parti- 
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Uon  or  sale  the  plaintiff  desired  a  partition  under  which  the  mansion  house  and 
part  of  the  land  contiguous  thereto  should  be  allotted  to  him,  alleging  that  its 
value  would  be  depreciated  if  severed  from  the  larger  estate ;  he  offering  to 
pay  what  should  be  necessary  for  equality  of  partition.  The  defendant,  who 
was  also  a  neighboring  landowner,  desired  a  sale,  and  had  offered,  on  the  writ 
being  issued,  to  submit  to  an  immediate  decree  for  sale : 

HM^  that,  under  sect.  4  of  the  Partition  Act,  1868,  as  ''no  good  reason  to 
the  contrary "  of  a  sale  had  been  adduced,  a  sale  must  be  directed.  Porter  v. 
Lope»  (Chan.  Div.),  XXIII— 681. 

12.  Right  to  proceeds.  By  the  decree  in  a  partition  suit  a  sale  was  directed 
of  certain  real  estate,  of  which  seven-eighths  belonged  to  the  plaintiff  and  one- 
eighth  to  the  defendant,  Mrs.  Q.,  a  married  woman,  in  fee.  The  plaintiff  hav- 
ing subsequently  offered  to  purchase  Mrs.  Q.'s  share,  an  order  was  made  in 
chambers,  on  the  application  of  all  parties,  directing  that,  Mr.  and  Mrs.  Q. 
accepting  £1,200  as  the  purchase-money  for  Mrs.  Q.*s  one-eighth,  the  plaintiff 
should  pay  the  amount  into  court,  which  he  did  ;  but  before  any  conveyance 
was  executed  Mrs.  Q.  died,  leaving  two  infant  daughters  her  oo-heirasses. 
Mr.  Q.  took  out  administration  to  her  estate : 

HMy  that  the  £1,200  must  be  treated  as  realty  by  force  of  sect.  8  of  the  Par- 
tition Act,  1868,  incorporating  sections  28  to  25  of  the  Leases  and  Sales  of  Set- 
tled Estates  Act,  and  therefore  belonging  to  the  co-heiresses,  subject  to  Mr. 
Q.'s  life  interest  as  tenant  by  the  curtesy.  2iUdmay  v.  Qyicke  (Chan.  Div.), 
XXni— 166. 

PARTNERSHIP. 

1.  What  oonstitutes.  An  agreement  in  reference  to  a  building  speculation 
upon  the  S.  estate,  bought  with  the  money  of  A.,  provided  that  B.,  in  consider- 
ation of  his  services  to  enable  A.  to  realize  the  estate,  should  be  paid  one-half 
of  the  profits  after  A.  had  made  certain  payments  ;  that  B.  should  bring  in  a 
third  bf  certain  fees  which  he  might  receive  from  builders,  and  bear  one  half 
of  any  losses,  and  generally  it  was  agreed  that  he  should  receive  and  bear  one- 
half  of  the  profits  and  losses  upon  the  whole  transaction ;  but  the  agreement 
was  not  in  any  way  to  be  constraed  into  a  partnership  between  the  parties,  and 
should  wholly  and  solely  relate  to  the  S.  estate.  B.'s  services  were  to  be  the 
consideration  for  the  agreement,  and  he  was  not  to  charge  for  his  time  and 
trouble,  but  only  actual  disbursements  made  by  him  for  the  benefit  of  the  estate 
and  for  realizing  it  for  A.  and  B.'s  mutual  benefit : 

Held,  that  the  agreement  constituted  a  partnership  between  the  parties,  and 
a  dissolution  was  declared.  Moore  v.  Dcms  (Chan.  Div.),  XXVII — 507.  See 
notes,  Id.,  512. 

2.  Though  an  agreement  is  expressed  to  be  an  agreement  for  a  loan  to  a 

partnership  under  sect.  1  of  Bovill's  Act,  and  contains  a  declaration  that  the 
lender  shall  not  be  a  partner,  he  will  nevertheless  be  a  partner  if  the  result  of 
the  agreement,  fairly  construed  as  a  whole,  independently  of  the  reference  to 
the  act  and  the  declaration,  is  to  g^ve  him  the  rights  and  impose  on  him  the 
obligations  of  a  partner.  The  act  applies  only  to  a  loan  made  upon  the  per- 
sonal responsibility  of  the  trader  or  traders  to  whom  it  is  made,  and  not  to  a 
loan  made  on  the  security  of  the  business.  Matter  of  Delhasse,  and  Matter  of 
Megerand  (Chan.  Div.),  XXni— 672.     See  notes.  Id.,  691. 
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3. A  loan  was  made  to  a  trader  at  a  rate  of  interest  Tarying  with  the 

profits  of  his  business,  the  amount  of  the  loan  and  the  interest  being  secured  by 
a  mortgage  to  the  lender  of  the  lease  of  the  house  where  the  business  was  car- 
ried on,  and  of  the  good- will  of  the  business.    The  trader  became  bankrupt : 

JBM,  that  the  rights  of  the  mortgagee  under  his  mortgage  were  in  no  way 
affected  by  sect.  5  of  the  Partnership  Law  Amendment  Act,  1865.  Ex  parte 
8heil.    Matter  of  Lonergan  (Chan.  Div.),  XXI— 714    See  notes,  Id.,  717. 

4. The  1st  section  of  Bovill's  Act  (28  &  29  Vict.  c.  86)  does  not  apply  to 

any  contract  unless  the  advance  of  money  onder  it  would,  independently  of  that 
act,  have  created  the  relation  of  debtor  and  creditor  as  distinguished  from  the 
relation  of  partners.    Poolep  v.  Driver  (Chan.  Div.),  XXII — ^214. 

6. Under  a  partnership  deed,  dated  in  October,  1868,  B.  and  H.  agreed 

to  enter  into  a  trade  partnership  under  the  firm  of  '*  B.  &  Co."  for  fourteen  years 
from  the  Ist  of  July,  1868  ;  the  capital  to  consist  of  £30,000,  of  which  part  was 
to  be  brought  in  by  B.  &  H.,  and  £10,000  was  to  be  raised  "  by  way  of  loan 
under  the  Partnership  Act,  1865,  in  sums  of  £500  each,  from  persons  willing  to 
advance  the  same  for  the  purposes  of  the  partnership  ;"  the  capital  to  be  con- 
sidered as  divided  into  sixty  equal  parts  of  £500  each,  of  which  forty  were  to 
belong  to  B.  &  H.,  and  the  remaining  twenty  were  to  be  appropriated  to  "the 
persons  so  advancing  by  way  of  loan,"  in  proportion  to  the  advances  ;  the  net 
profits  of  the  partnership  to  be  similarly  divided  into  sixty  equal  parts,  of  which 
twenty  were  "  to  be  divided  among  the  persons  so  advancing  by  way  of  loan,"  in 
proportion  to  the  advances  ;  provided,  that  if  the  whole  of  the  £10,000  should 
not  be  raised  by  way  of  loan  (as  it  was  not),  and  until  the  sum  should  be  so 
raised,  the  net  profits  should  be  divided  into  as  many  shares  as  there  should  be 
sums  of  £500  in  the  capital  of  the  partnership,  and  be  paid  yearly,  on  the  1st  of 
October,  to  the  said  persons  on  account  of  their  respective  shares  of  profits  ;  on 
the  expiration  or  sooner  determination  of  the  partnership  a  general  account  and 
valuation  to  be  taken,  and  the  partners  to  pay  "  to  the  persons  advancing  money 
by  way  of  loan  for  the  capital  of  the  partnership,"  as  aforesaid,  the  moneys  ad- 
vanced by  them  respectively,  less  any  sums  overpaid  to  them  on  account  of 
profits,  and  divide  the  profits  in  the  proportions  above  specified.     The  deed  also 
contained  a  stipulation  that  the  parties  thereto  should,  during  the  continuance 
of  the  partnership,  conduct  the  business  to  the  best  of  their  ability;  and  other 
provisions  usually  inserted  in  partnership  deeds. 

Shortly  after  the  date  of  this  deed,  the  defendant,  D. ,  advanced  to  B.  &  H. 
the  sum  of  £500  upon  certain  terms  stated  in  the  draft  of  an  intended  deed, 
which,  however,  was  never  executed.    This  draft  deed  was  expressed  to  be 
nuide  between  B.  &  H.,  "  copartners,"  of  the  one  part,  and  D.  of  the  otlier  part ; 
it  recited  the  partnership  deed,  and  that  D.  had  "  agreed  to  advance  by  way  of 
loan  to  B.  &  H.,  under  the  provisions  of  the  said  act,  the  sum  of  £2,500  to  ena- 
ble B.  &  H.  to  carry  on  the  said  business  for  the  term,  and  subject  to  the  condi- 
tions thereinafter  mentioned  :"  it  then  witnessed  that  "in  consideration  of  the 
Bum  of  £2,500  advanced  "  by  D.  to  B.  &  H.,  the  latter  covenanted  "  that  they 
"woald  on  the  Ist  of  July,  1882,  or  on  the  sooner  detennination  of  the  partner- 
sliiPf  pay  D.  the  sum  of  £2,500  :"  that  they  would  in  all  things  conform  to  the 
aforesaid  deed  of  partnership,  which  should  at  all  times  be  open  to  D.'s  inspec- 
tion :  that  they  would  every  year,  "during  the  continuance  of  the  loan,"  make 
out  proper  accounts  and  permit  D.  to  take  copies  :  and  would  on  the  Ist  of  Oc- 
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tob«r  in  everjyear,  "dnrlng' tbeeontlDaaaceot  the  loan,"  pa;  to  D.,oiiui»ant 
or  profits,  a  Burn  equivalent  to  Gve-Biitietb  parts  of  Che  net  profits  id  tbe;«t 
preceding  the  lat  of  Jul;  theo  last ;  provided,  that  if  the  foil  Bam  of  £10.400 
ehonid  not  be  adTuic«d  aa  contemplated  by  the  said  deed  of  partnetsbtp,  B.  h 
H.  woald  yearly,  on  the  let  of  October,  pay  to  D.,  in  lieu  of  the  said  five-siitisth 
parta  of  the  net  proflts,  Buch  a  praportlon  of  the  net  profits  as  the  £3,500  bon 
to  the  whole  capital  employed  In  the  bnBlness :  that  If  D,  should  t)ecome  Unk- 
rupt.  B.  &  H.  might  pay  D.  the  £2,500,  less  any  sum  overpaid  Co  him  "on 
accoont  of  the  boeiness,"  together  with  the  share  of  profits  (if  any)  to  which  be 
should  have  become  entitled,  wherenpon  the  present  deed  ehonld  be  void :  that 
on  the  expiration  or  sooner  determination  of  the  partnenhip,  B.  &  H.  ghonld 
make  out  a  final  account  and  valuation  of  the  partnership  moneys  and  ellecti, 
and  Chen  pay  thereout  to  D.  the  £3,500  and  five-sixtieths  of  the  net  profile,  or, 
if  the  full  £10,000  shonld  not  have  been  advanced,  then,  in  lieu  of  Bach  five- 
sixtieths,  anch  a  proportion  of  Che  net  profits  as  the  £3,500  bore  to  the  capital 
employed  in  the  badness ;  provided  that  if,  at  the  end  of  the  fourteen  yean  or 
sooner  determination  of  the  partnership,  it  should  appear,  upon  taking  Che  final 
aecoant,  that  D-'s  share  in  tbe  net  profits  during  the  continuance  of  the  partner- 
|bip  should  not  have  amounted  to  the  total  of  the  annual  sums  received  by  him 
on  account  of  sach  profits,  then  D.  should  refund  in  the  partnership  the  differ- 
ence between  the  amount  of  tbe  said  annual  sums  and  the  real  amount  of  his 
share  in  the  net  profits,  but  should  not,  in  any  event,  be  called  on  to  refund, 
more  than  £2,600.     The  deed  then  concluded  with  tbe  usual  arbitration  clause. 

The  two  other  defendants  made  advances  to  B.  ft  H.  under  deeds  duly  execnted 
in  the  same  form  In  all  respects  aa  D.  's  draft  deed. 

/  The  firm  of  "  B.  &  Co,"  having  become  bankrupt,  P.  the  holder  of  vaiions 
bills  of  exchange  drawn  or  accepted  by  the  firm,  brought  an  action  against  D. 
and  Che  other  defendants,  clidming  a  declaration  that  the  several  defendants 
were  partners  in  the  firm,  and  as  such  liable  on  the  bills  : 

Held,  that,  as  between  B.  &  H,  on  the  one  hand,  and  the  several  defendants 
on  the  other,  the  transaction  was  not  one  of  loan  within  the  act,  Che  true  relation 
of  the  parties  being  that  of  active  and  dormant  partners,  and  not  merely  of 
debtor  and  creditor ;  and  that  the  several  defendants  were  liable,  as  partners, 
for  the  whole  of  the  partnership  debts.     Id. 

5. An  unsigned  contract  for  an  advance  by  way  of  loan  to  a  trader  is  not 

"  a  contmct  In  writing  with  a  person  "  within  the  Ist  section  of  the  act,  though 
I.  i.  .j„:._ii,]g  in  evidence  as  showing  the  terms  upon  which  the  advance  waa 

the  absence  of  something  In  the  contract  to  show  a  contrary  inten- 
It  to  share  profits,  as  profits,  constitutes,  according  to  English  la»w , 
>,     Id. 

father,  whose  son  was  about  lo  become  a  member  of  Lloyd's  axr^sd 
the  business  of  an  underwriter,  became  security  for  him,  in  oo^^. 
the  rules  of  Lloyd's,  to  the  amount  of  £10.000,     The  son  execafa*/ 
rpemont,  which  contained  a  nwital  of  the  security  giveu  by  tba 
^y  which  the  son  covenanted  with  the  father  (tW«- afia)  that   S.. 
person,  should  underwrite  at  Lloyd's  In  the  name  of  the  son  ;  that 
pwd  £300  a  year  and  one-fifth  of  the  net  profile  of  underwriting ; 
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that  the  father  should  be  at  liberty  to  withdraw  the  whole  of  his  security  on 
notice  being  given  to  the  son  and  other  necessary  parties,  and  immediately  after 
sach  notice  S.  should  cease  to  underwrite  for  the  son  or  in  his  name  ;  and  that 
ludf  the  net  profits  of  underwriting,  deducting  the  share  of  S.,  should,  together 
with  S25  per  annum,  be  considered  as  owing  and  should  be  paid  to  the  father 
hy  the  son.  The  business  was  carried  on  in  the  son's  name  alone,  the  creditors 
not  knowing  that  the  father  was  in  any  way  connected  with  it : 

Edd,  that  no  partnership  was  constituted  between  the  father  and  the  son. 
Mattw  of  Tennant,  Matter  ofH&vaard  (Chan.  Diy.),  XXII— ^1.  See  notes. 
Id.,  844. 

9. Participation  in  profits  is  not  conduslve  evidence  of  the  existence  of 

a  partnership.  It  is  very  cogent  evidence,  and,  if  it  stands  alone,  may  be  con- 
clusive evidence  of  a  partnership.  But  the  effect  of  participation  in  profits  may 
be  outweighed  by  other  circumstances.     Id. 

10.  Ooiiatraction  of.  articles.    D.  carried  on  business  in  partnership  for  a 
term  with  W.  and  W.  Jun.,  under  articles  providing  that  D.  should  be  a  part- 
ner in  the  profits,  but  not  in  the  capital,  and  should  not  be  required  to  bring  in 
any  capital.     After  allowing  interest  at  £5  per  cent,  on  the  capital,  which 
belonged  solely  to  W.,  the  net  profits  were  to  be  divided  half-yearly  in  certain 
sliares.     At  the  expiration  of  the  term  D.'s  interest  in  the  concern  was  to  cease. 
If  D.  died  during  the  term  his  representatives  were  to  receive  nothing  more  than 
a  proportionate  part  of  his  share  of  the  profits  of  the  current  half  year  for  the 
period  up  to  his  decease,  such  proportionate  part  to  be  ascertained,  not  by  a 
fresh  stock-taking,  but  according  to  the  average  of  the  last  two  preceding  half- 
yearly  stock-takings.     D.  died.     Afterwards  W.  died,  and  the  business  was 
carried  on  by  W.  Jun. ,  who  was  also  executor  of  W. ,  and  who  afterwards  went 
into  liquidation.     There  were  at  this  time  assets  existing  in  specie  which 
belonged  to  the  business  during  the  partnersUp  between  the  three  : 

HML^  that  on  the  construction  of  the  articles,  D.'s  right  to  be  indemnified  out 
of  the  assets  against  the  debts  of  the  firm  had  not  been  taken  away;  that  the 
•ssets  remaining  in  specie  were  therefore  primarily  applicable  ta  payment  of 
tlie  joint  debts  of  D.,  W.  and  W.  Jun.,  and  that  those  joint  creditors,  there- 
fore, could  not  come  against  the  separate  estate  of  W.  Jun.,  till  his  separate 
creditors  had  been  paid  in  f  uU.     Ez  paHe  Dea/r.     Matter  of  White  (Chan.  Div.). 

XI.   Bound  by  act  of  one.    Where  a  draft  of  a  contract  by  B.  &  Sons,  a 
rai  consisting  of  three  persons,  to  supply  coal  to  a  railway  company,  was  sub- 
mitted to  the  chief  partner,  and  he  filled  some  blanks,  made  some  alterations, 
^'^te  on  it  the  word  '*  approved,"  and  signed  his  own  name,  and  returned  it  to 
ui©  railway  company.    The  word  "  approved"  written  by  him  and  signed  with 
»is  name  was  treated  as  an  assent  binding  on  all  the  partners  (whose  names 
"Were  mentioned  m  the  paper),  although  the  usual  form  of  signature  of  the  part- 
^tshlp  waathat  of  "  B.  &  Sons."    Brogden  v.  Metropolitan  RaUway  Co,  (App. 
<^.),  XX-171.    See  notes.  Id. ,  199. 

12.  Liability  on  bills  drawn  by  one.    If  the  name  of  a  partnership  firm 
"Merely  the  name  o(  an  individual  partner,  proof  that  he  signed  such  name  to 
^  bill  of  eschange  is  not  enough  to  make  the  firm  liable  on  the  bill.     To  estab- 
*  the  liabilltj,  ih  holder  of  the  bill  must  further  prove  that  the  signature 
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was  put  to  it  by  the  aathority  and  for  the  purposes  of  the  firm.  Torhifdn 
Banking  Co.  v.  Beatson,  and  Leeds  d:  Co.' s  Banking  Co,  v.  Same  (Com.  PI.  Div.), 
XXX-*498  ;  affirmed  S.  C,  Id.,  709.     See  notes,  Id.,  501,  726. 

13. on  bills  accepted  by  one.     The  plaintiff  and  C.  were  partners, 

and  the  defendants,  L.  and  F.,  carried  on,  in  partnership,  the  business  of  ship- 
brokers.  C.  being  in  debt  to  the  plaintiff  and  being  pressed  by  him  for  pay- 
ment, delivered  to  him  two  bills  purporting  to  be  accepted  in  the  partnership 
name  of  the  defendants ;  at  the  time  of  handing  over  the  bills  to  the  plaintiff, 
no  drawer's  name  had  been  filled  in,  but  C.  stated  to  him  that  the  consideration 
consisted  of  coals  supplied.  The  plaintiff  received  the  bills,  believing  that  they 
had  been  lawfully  accepted  ;  but  he  afterwards  began  to  suspect  that  there  was 
something  wrong.  After  his  suspicions  had  been  aroused,  he  filled  in  the  names 
of  his  firm  as  drawers.  It  afterwards  appeared  that  F.  had  accepted  the  bills 
without  the  authority  of  L. : 

Heldt  that  the  plaintiff  could  not  recover  upon  the  bills  against  L.  Hogarth  v. 
Latham  (Q.  B.  Div.),  XXVIII-^17. 

14. on  checks.    Where  accounts  are  kept  at  a  bankers  by  a  firm,  each 

partner  having  a  right  to  draw  checks,  and  also  by  the  individual  partners  of 
the  firm,  it  is  not  the  duty  of  the  bankers  to  inquire  into  the  propriety  of  any 
transfer  of  funds  which  may  be  made  from  and  to  the  different  accounts.  Back- 
house y.  Charlton  (ChAiL  Div.),  XXV— 409. 

16. Upon  the  death  of  one  partner  in  a  firm  having  an  aeooont  at  a 

bankers,  the  surviving  partner  has  a  right  to  draw  checks  upon  the  partnership 
account.     Id. 

16. for  fraud.    Held,  that  where  a  partnership  debt  has  been  incurred 

by  means  of  a  fraud  on  the  part  of  the  partners  the  defrauded  creditor  has  a 
right  to  prove  at  his  election  against  either  the  joint  estate  of  the  firm  or  the 
separate  estates  of  the  partners,  even  though  no  judgment  has  been  recovered 
by  him  against  the  partners  :  but  held,  by  Bramwell,  L.J.  (dissenting),  that  in 
such  a  case,  judgment  not  having  been  recovered  against  the  partners,  there  is 
no  right  to  prove  against  the  separate  estates.  MaUer  of  Adamson,  and  MaUer 
of  CoUie  (Chan.  Div.).  XXV— 691.     See  notes,  Id.,  706. 

17.  liiability  of  individual  estate.  H.,  a  banker,  took  into  partnership  K., 
a  country  gentleman  unacquainted  with  banking,  who  was  not  bound  to  bring 
in  any  capital  or  to  attend  to  the  business.  E.  did  not  acquaint  himself  with 
the  accounts,  though  he  occasionally  came  to  the  bank.  H.  from  time  to  time 
fraudulently  drew  large  sums  out  of  the  bank,  and  employed  them  in  losing 
speculations  on  the  Stock  Exchange,  concealing  the  overdrawings  by  means  of 
fictitious  entries  in  the  books  of  the  bank.  E.  never  drew  out  anything.  On 
the  death  of  H.  the  bank  was  found  utterly  insolvent,  and  K.  was  adjudicated 
bankrupt.  A  decree  was  made  for  the  administration  of  the  estate  of  H.,  under 
which  the  trustee  in  bankruptcy  of  K.  claimed  to  prove  for  what  was  due  from 
H.  for  moneys  thus  fraudulently  drawn  out : 

Held,  by  the  Court  of  Appeal,  affirming  the  decision  of  the  Master  of  the 
Rolls,  that  he  was  entitled  to  prove.  Lacey  v.  HiU,  and  Leney  v.  .£fi/7(Chan. 
Div.),  XX— 739.     See  notes,  Id.,  756. 

18.  Held,  further,  that  the  rule  in  Clayton's  Case  could  not  be  applied  to 

fraudulent  overdrawings.     Id. 
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19.  Mortgage  of  share.  B.,  as  trustee  and  executor  of  his  father's  will, 
became  entitled  to  one  half  share  in  a  distillery  business  lately  carried  on  in 
partnership  between  his  father  and  another.  In  pursuance  of  a  provision  in 
the  will,  B.  continued  tbe  partnership  business,  and  afterwards  purchased  the 
interest  of  the  beneficiaries  under  the  will,  and  executed  mortgages  to  secure 
the  purchase-monej.  by  one  of  which,  dated  September,  1872,  B.  assigned  all 
his  beneficial  interest  under  his  father's  will  as  a  security  for  payment  of  the 
money  due,  and  by  the  same  deed  charged  all  his  share  and  interest  in  the  dis- 
tillery partnership,  and  in  the  good -will  of  the  business,  with  the  repayment  of 
the  money  due.  New  articles  of  partnership  were  then  entered  into  between 
B.  and  the  old  partner,  in  which  the  former  appeared  as  the  owner  of  one  half 
the  business. 

In  June,  1877,  B.  was  adjudicated  bankrupt,  and  his  share  in  the  partnership 
had  since  been  sold  to  the  other  partner : 

Seld,  as  between  B.'s  trustee  in  bankruptcy  and  the  mortgagee,  that  the 
mortgage  of  B.'s  shartf  and  interest  in  the  partnership  was  a  charge  upon  a 
ehoM  in  action,  and  as  such,  was  not  affected  by  the  Bankruptcy  Act,  1869,  s.  15, 
or  by  the  Bills  of  Sale  Act,  1854.  MaUer  of  Bainbridge,  and  Matt&r  of  Fletcher 
(Chan.  Div.),  XXV— 288. 

20. Held,  also,  that  to  bring  partnership  goods  within  the  order  and  dis- 

poeition  clause,  they  must  have  been  in  the  sole  and  absolute  possession  of  the 
bankrupt ;  and  that,  as  the  mortgagee  of  B.'s  share  had  not  acquired  the  right 
to  take  possession  of  any  of  the  partnership  property,  B.  was  not  in  possession 
with  the  consent  of  the  true  owner.     Id. 

21.  Not  liable  for  negligent  trespass  by  copartner.      T.,  the  managing 
partner  of  a  colliery,  received  notice  from  L.,  an  adjoining  owner,  that  the 
workings  were  being  carried  on  beyond  the  boundary.    T.  insisted  that  he  was 
entitled  to  the  disputed  ground,  and  carried  on  his  workings.     An  action  was 
then  commenced  againfit  him  by  L.,  and  was  referred  to  arbitration.     T.'s  part- 
ners were  not  informe>d  of  these  proceedings  till  after  the  reference  to  arbitration 
had  been  agreed  to.     They  did  not  object  to  it,  but  treated  it  as  a  proceeding  in 
wliich  they  were  interested,  and  were  present  before  the  arbitrator.     The  arbi- 
trator awarded  that  there  had  been  a  trespass,  and  assessed  the  damages  at 
£6,000.     The  partners  refusing  to  contribute,  T.  filed  his  bill  to  compel  them  to 
do  BO.     The  defendants  set  up  the  case  that  T.  had  wilfully  and  knowingly 
w^orked  beyond  the  boundary.     Bacon,  Y.C,  considered  that  he  had  not  worked 
beyond   his  boundary  at  all,  but  held  him  not  entitled  to  contribution,  on  the 
gjonnd  that  he  had  no  authority  to  refer  the  dispute  to  arbitration  without  the 
assent  of  his  partners,  and  that  their  subsequent  assent  was  given  in  ignorance 
of  material  facts,  and  was  not  a  sufficient  ratification. 

On  appeal,  the  court  was  of  opinion  that  the  arbitration  had  been  assented  to, 
0O  as  to  make  the  arbitrator's  award  binding  on  the  copartners  as  to  the  fact  of 
trespass  and  the  qttantum  of  damages,  but,  being  of  opinion  that  the  plaintiff, 
aitUough  he  had  not  knowingly  trespassed,  had  worked  beyond  the  limits  of  the 
partnership  colliery  without  proper  inquiry  as  to  the  limits,  and  had  acted  with 
negligence  and  recklessness  in  continuing  his  workings  after  notice,  and 
tliout  consulting  his  partners,  when  it  was  evident  that  his  right  to  work  in 
tbe  disputed  area  was  extremely  doubtful,  and  the  profits  to  be  expected  from 
doing  very  small : 
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ffeldt  that  the  decision  that  the  other  partners  were  not  liable  to  oontribnte 
ought  to  be  affirmed.  Thomas  v.  AtTim'ton  (Chan.  Div.),  XXVI--609.  See 
notes,  Id.,  625. 

22.  Liability  of  survivors.  Prior  to  April,  1872,  a  firm  of  bankers,  consist- 
ing of  two  partners,  A.  and  B.,  received  money  on  deposit  at  interest,  for  which 
they  gave  deposit  notes  in  the  usaal  form  to  the  depositors,  who,  when  the 
amount  on  deposit  was  increased  or  diminished,  gave  up  their  old  notes  and 
received  fresh  ones  for  the  new  amount.  In  April,  1872,  X.  and  T.  were 
admitted  into  the  partnership,  and  notice  of  the  change  in  the  firm  was  given  to 
the  depositors.  A  fortnight  afterwards  A.  died,  and  the  business  was  carried 
on  under  the  same  firm  by  B. ,  X.  and  Y.  In  1874  B.  died,  and  the  business  was 
carried  on  by  X.  and  Y.,  still  under  the  same  firm,  until  1875,  when  the  bank 
stopped  payment,  and  went  into  liquidation. 

The  depositors  all  knew  of  A.'s  death,  and  none  of  them  made  any  claim 
against  his  estate.  Some  of  them  had  not  altered  the  amount  of  their  deposit, 
but  retained  the  notes  they  had  received  in  his  lifetime.  They  had,  however. 
'  received  interest  from  X.  and  Y.  Others  had  increased  and  others  had  dimin- 
ished the  amount  of  their  deposit  after  A.'s  death,  receiving  in  each  case  fresh 
deposit  notes  ;  and  they  had  all  proved  in  the  bankruptcy  of  X.  and  Y.  for  the 
amount  due  on  their  notes  as  money  "  advanced  and  lent "  to  the  bankrupts : 

Held,  that  in  each  case  there  had  been  a  complete  novation,  and  that  none  of 
the  depositors  were  entitled  to  prove  against  the  estate  of  A.  Biiboraugh  v. 
Holmes  (Chan.  Div.),  XXII— 60.     See  notes.  Id.,  67, 

23.  Right  to  dissolve.  An  agreement  by  a  firm,  appointing  a  person  its 
agent  or  broker  for  his  life,  does  not,  of  itself,  preclude  the  exercise  of  the  right 
to  dissolve  the  partnership  at  the  election  of  its  members,  although  It  was  origi- 
nally intended  to  exist  during  the  life  of  such  agent,  nor  does  such  a  dissolution 
entitle  him  to  compensation.  Nanabhoy  v.  VuUubhay  (Ind.  App.),  XVI— 216. 
See  note.  Id.,  223. 

24.  Dissolution  and  acooonting.    The  articles  of  partnership  of  a  business 
carried  on  in  England  and  in  India  provided  that  the  partnership  should  con- 
tinue until  dissolved  as  therein  mentioned.     Clause  20  provided  that  as  soon  as 
possible  after  the  80th  of  April  in  each  year  a  general  account  and  rest  should 
be  taken  by  the  partners  of  the  "stock,  moneys,  debts,  lands,  buildings,  fscto- 
ries,  and  other  the  estate  and  effects  belonging,  due,  and  owing  to  the  partner- 
ship," and  of  the  debts  and  liabilities  of  the  partnership,  and  that  a  fair 
valuation  should  be  made  of  all  the  particulars  included  in  suck  accounts  which 
inight  be  susceptible  of  valuation,  and  that  copies  of  such  account,  rest,  and 
valuation  should  be  sent  to  the  partners  who  were  resident  abroad  ;  and  that, 
for  determining  the  profit  and  loss  of  the  concern,  fall  sUtements  of  the  part- 
nership and  of  the  accounts  of  each  partner  should  be  made  out  up  to  the  80th 
of  April  in  each  year,  and  copies  sent  to  each  partner.     It  was  provided  that 
any  partner  might  retire  at  any  time  upon  giving  twelve  months'  notice,  and 
that,  if  a  majority  of  the  partners  should  at  any  time  desire  that  any  of  the 
partners  should  retire,  and  should  give  him  six  months'  notice  in  writing^  to 
that  effect,  the  partnership  should,  as  regarded  him,  be  dissolved  at  and  from 
the  time  mentioned  in  the  notice.     There  was  also,  in  case  of  the  death  of  any 
partner,  a  provision  for  the  dissolution  of  the  partnership  as  regarded  him- 
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wu  farther  provided,  that  if  any  partner  should  die  or  cease  to  be  a  partner 
under  any  of  the  provisions  of  the  articles,  there  should  be  placed  to  his  credit, 
in  liea  of  his  share  of  profits  accruing  since  the  Ist  of  May  next  preceding  his 
death  or  ceasing  to  be  a  partner,  a  sum  equal  to  a  proportionate  part  of  his  share 
of  one  year's  profit  calculated  upon  the  average  profits  of  the  three  preceding 
years  of  the  partnership,  and  that  the  surviving  or  continuing  partners  should 
pay  to  the  representatives  of  the  deceased  partner,  or  to  the  party  ceasing  to  be 
a  partner,  the  sum  which  should  appear  at  his  credit  after  the  same  should  have 
been  adjusted  under  the  provisions  thereinbefore  contained,  in  three  equal  annual 
instalments.     There  was  a  provision  for  the  entire  dissolution  of  the  partner- 
ship at  any  time  at  the  will  of  a  majority  of  the  partners,  of  whom  the  junior 
partner  was  to  be  one.    And  it  was  provided,  that,  if  any  partner  should  retire 
or  be  removed,  or  if  the  partnership  should  be  wholly  dissolved,  and  a  partner- 
ship should  be  formed  by  any  three  of  the  partners  (one  of  them  being  the 
senior  partner)  for  the  time  being  for  the  purpose  of  carrying  on  the  same  busi- 
ness, the  partner  retiring  or  being  removed,  or  who  should  not  become  a  part- 
ner in  the  new  partnership,  should  not  enter  into  any  business  of  a  similar 
nature  at  any  place  where  the  partnership  might  have  establishments,  and  any 
partner  committing  a  breach  of  this  provision  was  to  pay  to  the  other  partners 
£10,000  as  liquidated  damages.     On  the  30th  of  April,  1876,  the  other  partners 
gave  the  plaintiff  notice  in  writing  of  their  desire  that  he  should  retire  from  the 
partnership,  which  would  be,  as  regarded  him,  dissolved  at  and  from  the  81st 
of  October  then  next.     The  reason  for  giving  this  notice  was  that  the  other 
partners  were  dissatisfied  with  the  conduct  of  the  plaintiff.     After  the  giving 
of  the  notice  the  plaintiff  was  treated  as  no  longer  a  partner,  and  he  was  not 
allowed  to  assist  in  the  taking  of  the  accounts,  which  were  taken  after  April, 
1875.     In  the  valuation  of  the  assets  of  the  partnership  which  was  then  made, 
the  good- will  of  the  business  was  not  included. 

The  plaintiff  filed  his  bill  against  the  other  partners,  praying  a  declaration 

that  the  partnership  was  not  effectually  dissolved,  and  that  the  defendants  were 

not  entitled  to  exclude  him  from  the  partnership  ;  or  that,  if  the  partnership 

bad   been  effectually  dissolved,  it  might  be  wound  up  by  the  court,  and  the 

valae  of  the  plaintiff's  interest  in  the  business  and  assets,  including  the  good- 

irill,  ascertained : 

.Seld,  by  Fry,  J. ,  that  the  defendants  were  not  entitled  to  exclude  the  plain- 
tiff ^ritliout  first  giving  him  a  full  opportunity  of  explaining  his  conduct :  but 
that,  upon  the  evidence,  the  defendants  had  given  the  plaintiff  this  opportunity 
before  the  notice  was  served  upon  him.     Steuart  v.  OladsUme  (Chan.  Div.), 
XXVII— 161. 

2^-   SM,  also,  that  the  notice,  being  valid  at  the  time  when  it  was 

given,  ooold  not  be  afterwards  rendered  invalid  by  the  fact  that  the  accounts 
afterwards  taken  were  not  taken  in  accordance  with  the  provisions  of  the.arti- 
cles  :  but  that  the  plaintiff  ought  to  have  been  allowed  to  assist  in  the  tajiing  of 
the  accounU  after  April,  1875,  and  that  the  good-will  of  the  business  ought  to 
"have  been  included  in  the  valuation  of  the  property  of  the  partnership,  and  that 
plaintiff  was  entitled  to  have  the  accounts  taken  and  the  valuation  made  by 
tlie  court.     Id. 
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26. On  appeal  from  so  much  of  the  decree  as  declared  that  the  good 

will  ought  to  be  included  in  the  valuation  of  the  property  of  the  partnership  : 
Held,  that  the  good- will  ought  not  to  be  so  included.    Id. 

27.  Bj  articles  of  partnership  it  was  agreed  that  the  settlement  of  ac- 
counts should  be  made  half-yearly,  at  Lady  Day  and  Michaelmas,  and  that  on 
the  death  of  a  partner  his  share  of  the  assets  should  be  taken  at  the  amount 
settled  by  the  last  half-yearly  account  preceding  his  death.  By  a  subsequent 
parol  agreement  it  was  arranged  that  the  account  should  be  settled  once  a  year 
only,  viz. ,  at  Michaelmas : 

Held,  that  this  variation  in  the  partnership  articles  did  not  affect  the  money 
interests  of  the  partners  ;  and  that  upon  the  death  of  a  partner  in  the  month  of 
May  the  accounts  must  be  settled  up  to  the  previous  25th  of  March.  Latoet  v. 
Latoes  (Chan.  Div.),  XXV— 803. 

28.  Assets,  what  are.  On  the  dissolution  of  a  partnership  between  H.,  C, 
and  P. ,  notice  was  given  to  the  creditors  that  the  business  would  thenceforth  be 
carried  on  by  P.  alone,  under  the  firm  of  P.,  Son  &  Co.  After  this  the  business 
was  carried  on  under  that  firm,  and  a  banking  account  was  opened  in  that  name. 
P.'s  son  constantly  signed  checks  upon  that  account  in  the  name  of  the  firm. 
He  also  accepted  bills  in  the  name  of  the  firm,  negotiated  loans  to  the  firm, 
and  sometimes  ordered  goods  in  the  name  of  the  firm.  The  name  P.  alone  ap- 
peared on  the  outside  of  the  business  premises.  The  business  was  continued 
for  a  year  and  a  half,  and  then  P.  and  his  son  were,  on  the  petition  of  a  cred- 
itor of  the  business,  jointly  adjudicated  bankrupts,  as  having  traded  as  partners. 
They  did  not  resist  the  adjudication.  H.,  with  whom,  on  the  dissolution  of  the 
old  partnership,  P.  had  covenanted  for  the  payment  of  £6,105,  part  of  the  capital 
of  H.  in  that  partnership,  applied  to  the  court  to  annul  the  adjudication.  The 
Registrar  refused  the  application,  on  the  ground  that,  though  no  actual  part- 
nership had  existed  between  the  father  and  son,  the  son  had  been  held  out  to 
the  petitioning  creditor  as  a  partner,  so  as  to  entitle  him  to  maintain  the  adju- 
dication. This  decision  was  not  appealed  from.  H.  then  applied  to  the  court 
for  a  declaration  that  the  assets  of  the  business  were  separate  estate  of  the  father. 
Both  father  and  son  deposed  that  no  actual  partnership  had  subsisted  between 
them,  but  that  it  was  intended  from  the  first  that  the  son  should  be  a  partner  if 
the  business  had  turned  out  profitable.  The  petitioning  creditor  deposed  that  the 
son  had  been  held  out  to  him  as  a  partner.  Evidence  tending  in  the  same  direc- 
tion was  given  on  behalf  of  another  creditor.  Eight  other  creditors  (the  whole 
number  who  had  proved  being  eighty-two)  deposed  that  they  had  always  treated 
the  son  as  being  a  partner,  and  constituting  with  the  father  the  firm  of  P.,  Son 
&Co.; 

Held,  that  the  assets  must  be  treated  as  joint  estate  of  father  and  son.    MtU- 
ter  of  Hayman.    Matter  of  Pvlford  (Chan.  Div. ),  XXV— 87. 

29.  The  rule  that  the  doctrine  of  reputed  ownership  does  not  apply  as 

between  a  dormant  and  an  ostensible  partner,  does  not  include  a  case  where  the 
real  owner  of  property  allows  it  to  be  employed  in  a  business  in  which  another 
person  is  a  partner  with  himself.  In  such  a  case  the  property  will,  in  the  event 
of  bankruptcy,  be,  by  virtue  of  the  doctrine  of  reputed  owership,  treated  as 
joint  estate  of  the  two.     Id. 

30. The  plaintiffs  and  defendant,  being  partners  as  salt  merchants  and 
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biokera,  mutaally  covenanted  by  the  partnership  articles  to  diligently  employ 
themselTes  in  the  partnership  business,  and  "  not  to  engage,  directly  or  indirectly, 
in  any  basiness  except  upon  the  account  and  for  the  benefit  of  the  partnership." 

After  the  expiration  of  the  partnership  by  effluxion  of  time,  the  plaintiffs 
discovered  that  during  the  partnership  the  defendant  had  been  engaged  in  an- 
other business  as  a  salt  manufacturer  in  which  he  had  made  profits. 

A  bill  filed  by  the  plaintifb  to  compel  the  defendant  to  account  to  the  partner- 
ship for  such  profits  was  dismissed  without  costs  ;  and  an  action  by  the  plain- 
tiffs claiming  that  the  defendant's  interest  in  the  other  business  formed  part  of 
the  partnership  assets  was  dismissed  with  costs.  Dean  v.  MaeDoweU  (Chan. 
Div.),  XXV— 832.     See  notes,  Id.,  348. 

31. SeftibU,  that  the  remedy  of  the  other  partners  was  by  injunction  to 

restrain  him  from  engaging  in  such  other  business,  or  by  a  dissolution.     Id. 

32.  Partner's  lien.  An  agreement  for  the  dissolution  of  a  partnership  be- 
tween two  traders  provided  that  the  balance  due  to  the  retiring  partner  should 
be  paid  partly  by  an  immediate  cash  payment,  and  partly  by  weekly  instal- 
ments, and  the  continuing  partner  agreed  to  enter  into  a  personal  bond  condi- 
tioned for  carrying  out  the  terms  of  the  agreement : 

Hdd,  tliat  the  agreement  was  an  executory  one,  and  that,  at  any  rate  till  the 
cash  payment  had  been  made  and  the  bond  had  been  given,  the  assets  of  the 
business  remained  joint  assets,  and  the  retiring  partner  was,  subject  to  the  pay- 
ment of  the  debts  due  to  the  joint  creditors,  entitled  to  a  lien  upon  the  assets  in 
respect  of  what  remained  due  to  him  under  the  agreement.  Ex  pa/rte  Wood, 
Matter  of  Wright  (Chan.  Div.),  XXVII— 106. 

33.  Sights  as  to  renewal  of  lease.    C.  and  N.  entered  into  partnership  for 
twenty -one  years  as  ironmongers  under  articles  which  provided  that  the  busi  ; 
ness  should  be  carried  on  for  twenty-one  years  at  the  G.  R.  premises,  or  "in 
sach  other  place  or  places  as  the  partners  may  agree  upon."    Afterwards  the 
partners  agreed  to  add  to  their  business  that  of  ironfounders,  and  took  for  that 
purpose  the  G.  Q.  works.    The  lease  of  these  works  expired  during  the  partner- 
ship, and   G.  declined  to  concur  in  a  renewed  lease.     N.  thereupon  took  a 
renewed  lease  of  them  in  his  own  name,  and  insisted  on  his  right  to  continue 
to  carry  on  the  Ironfounding  business  there  on  account  of  the  partnership  : 

Held,  that  as  the  partnership  business  could  only  be  carried  on  in  such  place 
as  the  partners  agreed  upon,  if  they  did  not  agree  upon  a  place  it  could  not  be 
carried  on  at  all,  and  that  one  partner,  in  the  absence  of  express  powers  for 
that  parpose,  could  not,  without  the  consent  of  the  other,  although  the  partner- 
ship was  to  continue  for  a  definite  term,  renew  on  account  of  the  partnership  a 
lease  of  the  property  on  which  the  business  had  been  carried  on  :  and  hM, 
therefore,  that  C.  was  entitled  to  an  injunction  to  restrain  N.  from  employing 
the  assets  or  pledging  the  credit  of  the  partnership  in  carrying  on  business  at 
the  G.  Q.  works.     Clements  v.  liorria  (Chan.  Div.),  XXV— 174. 

3^  fii^lit  of  ostensible  partner.  A  person,  who  was  alleged  to  have  held 
himself  oat  as  a  partner  with  a  trader  to  three  of  his  creditors,  claimed  to  prove 
a  debt  in  the  trader's  separate  liquidation.  Two  of  the  three  creditors  had  also 
proved  in  that  liquidation.  The  third  was  fully  secured,  but  had  taken  no 
proceedings  ag^ainst  the  quati  partner  : 

VOI-.    II.  ^ 
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Held  J  that  the  q%um  partner  was  entitled  to  prove.  Matter  of  8hten.  Matter 
of  Wright  (Chan.  Div.),  XXII— 781. 

36. A  person  who  has  held  himself  oat  as  partner  with  a  trader  to  a 

small  number  of  the  creditors  of  the  latter,  is  not  thereby  precluded  from  prov- 
ing in  the  separate  bankruptcy  of  the  trader — his  estate  being  insufficient  to 
leave  a  surplus  —  for  a  debt  due  to  him  from  the  trader.     Id. 

PARTY-WALL. 

1.  What  is.  The  plaintiff  was  the  owner  of  a  boundary  wall  built  on  his 
own  land,  against  which  he  had  built  some  closets,  and  the  defendant,  his  ad- 
joining neighbor,  had  recently  built  a  substantial  structure  : 

ffeldf  that,  so  far  as  these  buildings  extended  against  both  sides  of  the  wall 
it  was  a  "party- wall "  within  the  Metropolitan  Buildings  Act  (18  &  19  Vict, 
c.  122),  and  the  defendant  was  entitled,  on  giving  the  proper  notices  under  the 
act,  to  take  down  such  part  as  might  be  necessary  for  the  purpose  of  necessary 
rebuilding.     Knight  v.  Pursell  (Chan.  Div.),  XXVII— 640.     See  notes.  Id.,  644. 

2.  Right  to  build  underneath.  Although  a  co-owner  of  a  party -wall  could 
not  at  common  law  maintain  an  action  against  the  other  co-owner  for  tempora- 
rily undermining  the  foundation  of  the  wall  and  replacing  it  with  a  new  foun- 
dation when  the  work  was  unattended  with  danger  to  the  security  of  the  wall, 
yet,  when  within  the  area  of  the  Metropolitan  Building  Act  (18  &  10  Vict.  c.  122), 
such  a  work  being  a  right  in  relation  to  a  "  party  structure  "  within  the  mean- 
ing of  sect.  83,  sub-sects.  7,  11,  cannot  be  carried  out  when  a  difference  arises 
between  the  building  owner  and  the  adjoining  owner  (unless  they  concur  in  the 
appointment  of  one  surveyor)  except  by  the  award  of  two  surveyors  and  a  third 
selected  by  them,  or  of  any  two  of  such  surveyors,  as  provided  by  sect.  85,  sub- 
sect.  7,  of  the  act.  Standard  Bank  of  British  8.  Am.  v.  Stokee  (Chan.  Div.)» 
XXV— 765.     See  notes.  Id. ,  774. 

PATENT. 

1.  What  patentable.  If  the  combination  and  application  of  old  machinery 
be  new  and  beneficial,  the  invention  of  this  combination  may  be  protected  by 
patent. 

Per  The  Lord  Chancellor  :  If  there  is  a  patent  for  a  combination,  the 
combination  itself  is  the  novelty,  and  also  the  merit,  which  must  both  be  proved 
by  evidence. 

Per  Lord  Penzance  :  In  the  present  case  all  questions  of  fact  were  with- 
drawn from  the  jury. 

Per  The  Lord  Chancellor  :  The  specification  appears  to  me  exfaeie  to  dis- 
tinguish the  new  from  the  old  where  it  is  necessary  to  distinguish  the  new  from 
the  old  ;  and  to  claim  for  a  combination  in  a  manner  which  is  sufficient. 

Interlocutor  appealed  from  reversed,  and  the  case  sent  back  for  a  new  triaL 
Harrison  v.  Anderston  Foundry  Co.  (App.  Cas.),  XVI — 170. 

2. As  regards  the  utility  of  an  invention  to  be  patentable,  a  small 

amount  only  is  essential.     Plimpton  v.  Malcomson  (Chan.  Div.),  XVIII— 649. 

3.  When  grant  takes  effect.  By  the  Patent  Law.  Amendment  Act  (15  &  16 
Vict.  c.  83),  s.  25,  it  is  enacted  that  where  foreign  letters  patent  are  granted  for 
a  foreign  invention  before  the  grant  of  a  patent  for  such  invention  in  the  United 
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Kingdom,  the  rights  under  the  English  patent  shall  cease  on  the  determination 
of  the  foreign  patent.  An  English  patent  for  a  foreign  invention  was  dated 
the  17th  of  September,  bat  sealed  on  the  17th  of  December,  and  between  the 
two  dates  a  foreign  patent  was  granted  : 

ffeidt  that  the  patent  must  be  taken  to  have  been  granted  on  the  17th  of  Sep- 
tember, and  therefore  that  the  25th  section  was  not  applicable.  HoUte  v.  Rob- 
erUon  (Chan.  Div.),  XIX— 639. 

4.  Speoifioations.  A  patent  may  be  granted  not  only  in  respect  of  a  whole 
and  complete  thing  described,  but  in  respect,  also,  of  a  subordinate  integer  of 
that  whole.  But  then  the  invention  must  be  so  described  as  to  make  it  clear 
in  respect  of  what  (the  whole,  or  the  integer,)  the  patent  has  been  asked  for 
and  granted.     Clark  v.  Adie  (App.  Cas.),  XIX— 182. 

6. Where  a  peison  has  invented  an  improvement  in  the  form  of  a  par- 
ticular apparatus  or  machine,  but  combines  that  individual  improvement  with 
other  things  which  are  not  his  inventions,  his  specfication  must  claim  that  par- 
ticular individual  thing,  and  not  leave  it  doubtful  whether  the  daim  is  made 
for  the  whole  combination,  of  which  that  thing  really  only  forms  a  part.     Id. 

6. In  a  drawing  of  a  machine  attached  to  a  specification,  there  was 

shown  an  intervening  space,  or  opening,  between  two  parts  of  the  machine,  the 
object  of  the  patent ;  it  was  intended  as  the  arching  of  a  cutter-plate,  but  this 
was  not  referred  to  and  explained  in  the  specification.  In  the  specification  there 
was  the  statement  of  an  evil  in  existing  machines,  and  upon  careful  examina- 
tion, by  a  skilful  person,  he  might  suppose  that  the  space  exhibited  in  the 
drawing  was  intended  to  obviate  this  evil,  but  there  was  no  statement  to  that 
effect,  Dor  was  the  form  of  the  opening  described,  and  described  as  a  necessary 
quality  of  improvement  in  the  machine.  This  form  was  afterwards  relied  on 
as  one  of  the  great  improvements  in  the  combination  of  the  patented  apparatus : 

Hdd,  that  as  it  had  not  been  properly  explained,  described,  and  claimed,  the 
specification  was  defective.     Id. 

7.  There  were  three  other  things  which,  with  this  one,  constituted  a 

combination  insisted  upon  as  a  novelty.  Those  three  things  were  old,  —  and 
the  mere  combination  of  the  four  without  a  clear  and  sufficient  description  of 
the  purpose  and  use  of  that  which  might  be  claimed  as  new  and  valuable,  and 
without  a  distinct  claim  in  respect  of  the  combination  itself  (even  if  such  a  claim 
would  have  been  valid)  was  held  not  sufficient  to  support  the  patent.     Id. 

8. A  description  in  the  specification  of  a  lamp-burner  omitted  to  state 

where  the  hole  for  the  admission  of  air  was  to  be  :  Held  that  the  specification  was 
insufficient.    Hinks  v.  Safety  Lighting  Co,  (Chan.  Div.),  XX— 785. 

9. The  words  used  in  the  specification  of  a  patent  must  be  construed, 

Uke  the  words  of  any  other  instrument,  in  their  natural  sense,  according  to  the 
general  purpose  of  the  instrument  in  which  they  are  found.  Cla/rk  v.  Adie 
(App.  Gas.),  XX — 1. 

10. In  this  case  the  word  "  parallel "  was  construed  in  its  popular  and 

not  its  purely  mathemetical  sense.     Id. 

11. The  provisional  specification  of  a  patent  stated  the  object  of  the 

invention  to  be  the  preserving  of  animal  substances  in  a  fresh  state ;  and  the 
patentees  claimed  the  use  of  a  solution  composed  of  a  certain  (quantity  of  gela- 
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tine  mixed  with  bisulphite  of  lime,  bat  in  the  complete  specification,  lodged  six 
months  afterwards,  thej  claimed  as  "solution  No.  1/'  a  solution  composed  of 
bisulphite  of  lime  alone ;  and  gave  no  direction  how  this  solution  was  to  be 
used.  Bisulphite  of  lime  had  been  used  by  a  prior  patentee.  In  an  action  for 
infringement  against  defendants  who  had  used  bisulphite  of  lime  pure  and  sim- 
ple, Tield,  that  the  complete  specification,  if  large  enough  to  cover  the  employ- 
ment of  bisulphite  of  lime  for  the  preservation  of  animal  substances  as  practiced 
by  the  defenders,  would  claim  an  invention  larger  than  and  different  from  that 
disclosed  in  the  provisional  specification,  and  would  be  open  to  the  objection  of 
want  of  novelty,  and  of  want  of  a  sufficient  description  of  the  manner  in  which 
the  invention  was  to  be  performed  ;  that  therefore  the  patent  was  not  valid  and 
effectual  to  secure  to  the  patentee  the  invention,  or  supposed  invention,  used  by 
the  defenders,  though  it  might  be  valid  to  secure  to  them  the  invention 
described  in  the  provisional  specification.  Bailey  v.  Roberton  (App.  Cas.), 
XXIV— 658. 

12.  Want  of  novelty.  A  specification  is  not  invalid  by  reason  of  its  describ- 
ing an  invention  part  of  which  was  not  new  at  the  date  of  the  patent,  if,  after 
eliminating  what  was  old,  a  residue  is  left  of  sufficient  utility,  in  which  case 
the  residue,  if  properly  claimed,  will  be  a  proper  subject-matter  for  the  grant 
of  letters  patent.     Frearsan  v.  Loe  (Chan.  Div.),  XXV — 747. 

13.  V^here  a  specification  contains  separate  claims  of  two  inventions,  of 

which  the  second  is  to  be  used  only  in  connection  with  and  as  subsidiary  to  the 
first,  want  of  novelty  in  the  second  claim  does  not  invalidate  the  patent.  PUmp- 
tan  V.  Spiller  (Chan.  Div.),  XXIII— 43  ;  afllrming  S.  C,  XIX— 826. 

14. The  patentee  claimed,  first,  a  mode  of  applying  rollers  and  runners 

to  the  footstand  of  skates  so  that  they  might  be  cramped  or  turned  so  as  to 
cause  the  skate  to  run  in  a  curved  line  by  the  canting  or  tilting  of  the  footstand  ; 
and  secondly,  the  mode  of  securing  the  runners  and  making  them  reversible, 
as  above  described  :  Held,  that,  assuming  that  there  was  nothing  novel  in  the 
mode  of  securing  the  runners  to  the  footstand,  yet  that  the  want  of  novelty  in 
the  second  claim  did  not  invalidate  the  patent,  because  the  second  claim  must 
be  read  as  claiming  a  subsidiary  invention  to  be  used  only  in  connection  with 
the  principal  invention.     Id. 

16. Under  notice  of  objection  by  a  defendant,  to  an  action  for  infringing 

a  patent,  that  the  invention  was  not  new,  the  defendant  can  at  the  trial  show^ 
that  one  of  two  inventions  described  in  the  specification  is  not  new,  and  that  the 
patent  is  therefore  bad.     Sugg  v.  Silber  (Q.  B.  Div.),  XXI— 223. 

16.  Prior  publication.  In  1865,  letters  patent  for  improvements  in  the  oon- 
struction  of  skates  were  gpranted  to  the  agent  of  the  alleged  inventor,  who  was 
resident  in  America,  and  to  whom  they  were  afterwards  assigned.  Two  years 
previously,  an  American  work  containing  a  brief  description  of  the  invention, 
and  five  weeks  previously,  a  book  of  illustrations  containing  a  drawing  of  it, 
were  sent  to  the  library  of  the  Patent  Office  in  London  : 

Held,  that  the  drawing  was  not  so  published  that  it  could  be  referred  to  on 
the  issue  of  novelty.     Plimpton  v.  McUcomwn  (Chan.  Div.),  XVIII — 649. 

17.  In  order  to  be  evidence  that  the  patentee  is  not  the  first  and  true 

inventor,  the  description  of  the  invention  must  have  been  previously  published 
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in  a  book  made  public  in  England,  so  as  to  make  it  a  part  of  the  public  knowl- 
edge.    Id. 

18. Even  if  the  book  has  become  publicly  known  to  persons  interested 

in  such  matters,  the  description  of  the  invention  must  be  sufficiently  specific 
that  from  it  a  workman  of  ordinary  skill  could  by  the  exercise  of  his  knowledge 
and  skill  make  the  machine  or  thing  claimed  as  invented.     Id. 

19. In  order  to  invalidate  a  patent  by  prior  book  publication,  it  is  not 

enough  to  show  that  the  invention  was  described  in  a  published  book,  but  it 
must  also  appear  that  it  became  known  to  a  sufficient  part  of  the  public  PHmp- 
Um  V.  SpiOer  (ClLKn,  Div.).  XXIII-42  ;  affirming  S.  C,  XIX— 826. 

20.  In  1865  a  patent  for  improvement  in  the  construction  of  skates  was 

granted  to  the  agent  of  the  inventor,  who  was  a  resident  in  America,  and  to 
whom  the  patent  was  afterwards  assigned.  Two  years  previously  an  American 
book  containing  a  brief  description  of  the  invention  (but  not  sufficiently  par- 
ticular to  enable  persons  to  manufacture  the  skates),  and  five  weeks  previously 
an  American  book  of  illustrations  containing  a  drawing  of  the  invention,  were 
sent  to  the  library  of  the  Patent  Office  in  London.  This  book  of  illustrations 
was  not  entered  in  the  book  of  donations  or  in  the  catalogue,  but  it  was  placed 
on  a  bookshelf  in  a  room  open  to  the  public,  and  was  seen  there  by  a  librarian 
before  the  plaintifiTs  patent  was  taken  out : 

Held,  that  there  was  no  prior  publication  of  the  patent  in  this  country.    Id. 

21. A  provisional  specification  is  not,  in  general,  intended  to  give  a  com- 
plete description  of  an  invention  to  the  public,  but  only  to  protect  the  inventor 
until  the  description  is  perfected  in  the  final  specification.  Where  a  provisional 
specification  contained  an  incomplete  description,  par£  of  which  was  omitted  in 
the  final  specification : 

Held,  that  there  was  no  prior  publication  of  the  part  omitted  so  as  to  vitiate  a 
subsequent  patent  of  a  similar  invention  on  the  ground  of  want  of  novelty. 
SUmer  v.  Todd  (Chan.  Div.),  XIX— 666. 

22. Patentees  of  lamp-burners  claimed  by  their  specification  as  their 

invention  the  construction  of  burners  **  in  the  manner  described  and  illustrated 
in  the  figures,  that  is  to  say,  the  employment  in  the  same  burner  of  two  or  more 
flat  or  curved  wick-cases  or  holders  in  which  two  or  more  flat  wicks  are  placed* 
so  as  to  produce  thereby  one  or  more  flat  flames,  or  elliptical  or  nearly  circular 
flames." 

The  figures  referred  to  showed  burners  with  two  wicks  passing  through  a 
double- slotted  cone.     The  use  of  two  wicks  with  a  single-slotted  cone  was  old  : 

Held,  that  the  claim  could  not  be  read  as  limited  to  burners  with  a  double- 
slotted  cone,  and  that  the  patent  was  bad  for  want  of  novelty.  Hinks  v.  Safety 
LighUng  Co.  (Chan.  Div.),  XX— 786. 

23. If  an  invention  becomes  (without  fraud)  known  to  the  public,  no 

subsequent  patent  can  be  granted  for  it.  It  is  not  necessary  that  it  should  have 
been  used  by  the  public,  as  well  as  known  to  the  public.  Patterson  v.  Octs 
Light  and  Coke  Co.  (App.  Cas.),  XXIV— 162  ;  affirming  S.  C,  XVII— 733. 

24. Where  a  report,  on  a  particular  subject,  is  made  to  a  public  office, 

by  referees  especially  appointed  under  an  act  of  Parliament  to  inquire  into  and 
report  on  such  subject,  the  knowledge  contained  in  that  report  being  fully  pos- 
sessed by  the  referees,  it  must,  from  tliat  moment,  be  treated  as  absolutely  the 
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property  of  the  public  and  as  being  publicly  known,  althongli,  in  fact,  the 
report  was  not  formally  published  till  some  days  afterwards.     Id. 

25. If  the  knowledge  thus  obtained  in  the  course  of  the  discharge  of  his 

duty  by  one  referee,  was,  by  his  communication  of  it  to  his  colleagues,  possessed 
by  all  the  referees,  the  moment  they  become  possessed  of  it,  it  became  public 
property,  and  they  had  no  power  whatever  to  agree  among  themselves  to  treat 
its  communication  as  confidential,  nor  would  their  doing  so  enable  one  of  their 
number  to  take  out  a  patent  in  regard  to  it.     Id.  • 

26.  Infringement.  The  making  of  patented  articles,  without  a  license  from 
the  patentee,  simply  for  the  purpose  of  bona  fide  experiments,  and  without  any 
view  to  sell  or  use  for  a  profit,  does  not  constitute  an  infringement.  Prearwn 
▼.  Loe  (Chan.  Div.),  XXV— 747. 

27.  by  goTemment  contracton.    The  Crown  has  the  right  to  the  use 

of  a  patented  process  or  invention  without  compensation  to  the  patentee. 

Per  LoBD  Sblborne  :  This  right  of  the  Crown  is  not  because  the  Crown  is 
impliedly  excepted  from  the  effect  of  the  letters  patent,  but  because  the  privilege 
thereby  granted  is  granted  against  the  subjects  only,  and  not  against  the  Crown. 
Dixon  V.  London  Small  Arma  Co.  (App.  Cas.),  XVII — ^24;  in  part  affirming 
S.  C,  XVI-417. 

28. A  patent  in  the  usual  terms  was  granted  for  an  improvement  in  the 

manufacture  of  fire-arms.  The  secretary  of  war  issued  a  notice  for  a  tender 
for  a  supply  of  13,875  rifles  of  the  description  known  as  that  patented.  The 
price  was  settled,  miniu  the  cost  of  the  steel  barrels  and  the  stocks,  which  the 
war  ofiice  was  to  supply.  The  rifles  were  to  be  delivered  within  a  certain  time, 
the  manufacture  of  them  might  be  inspected  at  any  time,  and  they  might  be 
rejected  by  ofiicers  at  the  war  office,  if  not  made  according  to  pattern,  or  not 
delivered  in  time.  The  persons  who  took  the  contract  employed  the  patented 
process  in  the  formation  and  insertion  of  the  lock  : 

Held,  that  they  were  liable  to  the  patentee  for  an  infringement  of  the  patent, 
for  that  they  were  not  servants  or  agents  of  the  Crown  doing  the  work  of  the 
Crown,  but  were  private  contractors  with  the  Crown  to  supply  a  certain  manu- 
factured article,  and  were  therefore  not  protected  in  what  they  did  by  any 
'particular  privilege  attaching  to  the  Crown.     Id. 

29. when  restrained.     When  a  combination  of  instruments  is  the 

invention  patented,  an  infringement  of  the  patent  must  be  an  infringement  of 
the  combination.    Dudgeon  v.  I%omson  (App.  Cas.),  XXIV — 8. 

30. A  patentee  having  altered  his  specification  by  disclaimer,  lodged  a 

complaint  against  certain  manufacturers  for  breach  of  a  interdict  granted 
anterior  to  the  disclaimer  : 

Held,  that  the  patentee  ought  to  have  instituted  a  new  action  ;  and  that, 
though  the  instrument  of  the  manufacturers  was  intended  to  execute  the  same 
work,  it  was  no  infringement ;  although  it  was  cognate,  it  had  not  the  charac- 
teristic feature  of  the  patentee's  invention.     Id. 

31.  The  appellant's  invention  as  it  stood  before  the  disclaimer  may  have 

been  new,  useful,  and  legal,  but  it  might  not  have  been  so  under  the  altered 
specification.  After  the  disclaimer  the  question  of  enforcing  the  old  interdict 
could  not  be  entertained.     Id. 
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32. The  phrase  "colorablj"  is  very  apt  to  mislead  in  these  cases.     If 

part  of  the  property  in  the  invention  be  really  taken,  there  is  an  infringement, 
however  much  that  may  be  disguised.  What  is  claimed  here  is  the  "  combina- 
tion "  of  three  instrumentalities,  which  are  all  that  are  absolutely  essential.     Id. 

33.  Title  to  infringing  articles.  The  fact  that  an  article  made  is  an  in- 
fringement of  a  patent  and  may  for  that  reason  be  ordered  by  the  court  to  be 
destroyed,  to  prevent  its  use  to  the  injury  of  the  patentee,  does  not  prevent  the 
infringer  from  having  property  rights  therein.  Vatxuseur  v.  Krupp  (Chan. 
Div.),  XXVI— 166.     . 

PAUPER. 

1.  Settlement.  By  39  &  40  Vict.  c.  61,  s.  35,  no  person  shall  be  deemed  to 
have  derived  a  settlement  from  any  other  person,  whether  by  parentage,  estate, 
or  otherwise,  except  in  the  case  of  a  wife  from  her  husband,  and  in  the  case  of  a 
child  under  the  age  of  sixteen,  which  child  shall  take  the  settlement  of  its  father 
or  of  its  widowed  mother,  as  the  case  may  be,  up  to  that  age,  and  shall  retain 
the  settlement  so  taken  until  it  shall  acquire  another  ....  If  any  child  in  this 
section  mentioned  shall  not  have  acquired  a  settlement  for  itself,  or  being  a 
female  shall  not  have  acquired  a  settlement  from  her  husband,  and  it  cannot  be 
shown  what  settlement  such  child  or  female  derived  from  the  parent  without 
inquiring  into  the  derivative  settlement  of  such  parent,  such  child  or  female 
shall  be  deemed  to  be  settled  in  the  parish  in  which  he  or  she  was  bom  : 

Held,  that  the  wife  of  a  man  who  had,  while  under  the  age  of  sixteen  and 
before  the  passing  of  the  act,  derived  a  settlement  from  his  father,  took  this 
derivative  settlement  of  her  husband,  and  not  his  birth  settlement ;  for  the  set- 
tlement which  a  son  while  under  the  age  of  sixteen  derives  from  his  father  is 
excluded  from  the  operation  of  the  section  so  far  as  it  abolishes  derivative  set- 
tlements.    Yarmouth  v.  London  (Q.  B.  Div.),  XXVIII— 214. 

2. Under  89  &  40  Vict.  c.  61,  s.  35,  children  under  the  age  of  sixteen 

gain  no  settlement  by  a  second  marriage  of  their  widowed  mother.  Gfuardians 
V.  Guardians  ((^  B.  Div.),  XXVIII— 311. 

3. Under  39  &  40  Vict.  c.  61,  s.  84,  which  enacts  that  "  where  any  per- 
son shall  have  resided  for  the  term  of  three  years  in  any  parish,  in  such  manner 
and  under  such  circumstances  in  each  of  such  years  as  would  in  accordance 
with  the  several  statutes  in  that  behalf  render  him  irremovable,  he  shall  be 
deemed  to  be  settled  therein  until  he  shall  acquire  a  settlement  in  some  other 
parish  by  a  like  residence  or  otherwise  ": 

Held,  that  a  person  who  had  resided  in  a  parish  for  a  term  of  three  years,  and 
who  continued  to  reside  there  until  the  passing  of  the  act,  but  who,  during  the 
period  subsequent  to  the  three  years,  was  in  receipt  of  relief  from  the  parish, 
acquired  a  settlement  therein  under  the  section.  Regina  v.  Brampton  Union 
(Q,  B.  Div.),  XXVIII— 388.   ' 

4.  Order  for  remoTal,  when  conclnsiTe.  An  order  for  the  removal  of  a 
pauper  to  the  place  of  his  birth  settlement,  confirmed  by  sessions  subject  to  a 
case,  was  quashed  on  the  ground  that  the  facts  showed  a  settlement  which  the 
pauper  derived  from  his  grandfather.  Between  the  order  at  sessions  and  the 
decision  upon  the  case,  the  act  39  &  40  Vict.  c.  61,  abolishing  a  derivative  settle- 
ment, such  as  that  above  mentioned,  became  law,  and  a  fresh  order  for  the 
removal  of  the  pauper  to  the  place  of  his  birth  settlement  was  made  : 
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SM,  that  such  order  most  be  quashed,  for  the  quashing  of  the  first  order  was 
a  conclusive  adjudication  of  a  settlement  of  the  pauper,  inasmuch  as  the  facts 
upon  which  it  proceeded  were  unaltered,  and  its  validity  could  not  be  affected 
bj  a  subsequent  change  in  the  law,  and  further,  because  it  must  be  taken  to  be 
an  order  "  pending  "  at  the  date  of  the  act,  and  therefore  under  ^  86  excluded 
from  its  operation.     Ona/rdians,  etc.,  v.  Overseers  (Q.  B.  Div.),  XXVIII— 277. 

8ee  Lunatic,  6,  7. 

PAYMENT. 

1.  What  does  not  amount  to.  The  plaintiff  obtained  from  the  defendants  an 
advance  of  £15,000  upon  the  security  of  goods  then  in  transit  to  Monte  Video 
consigned  to  one  S.,  and  also  of  six  bUls  of  exchange  drawn  by  the  plaintiff 
upon  and  accepted  by  S.,  against  the  shipments.  The  plaintiff  authorized  the 
defendants,  on  the  non-payment  of  the  bills,  to  realize  the  goods,  and  held  him- 
self responsible  for  any  deficiency.  Two  of  these  bills  were  duly  paid  ;  but 
other  two  having  been  dishonored,  the  defendants  (at  Monte  Video)  proposed  to 
realize  the  goods  at  once,  whereupon  the  plaintiff  gave  them  a  check  for  £2,500 
accompanied  by  a  letter  requesting  them  not  to  sell,  and  authorizing  them  to 
hold  the  £2,500  as  collateral  security  for  S.'s  acceptance  to  be  returned  to  the 
plaintiff  when  all  the  bills  should  have  been  paid.  The  remaining  bills  having 
also  been  dishonored  by  S.,  the  defendants  took  proceedings  against  him  at 
Monte  Video,  which  resulted  in  a  judicial  arrangement  under  which  the  goods 
were  sold  and  the  bills  were  delivered  up  to  S.  cancelled,  without  the  knowl- 
edge or  consent  of  the  plaintiff.  The  sale  of  the  goods  did  not  produce  sufficient, 
even  with  the  £2,500,  to  pay  all  the  bills.  In  an  action  by  the  plaintiff  against 
the  defendants  to  recover  back  the  £2,500  : 

ffeldt  that  the  plaintiff  was  the  principal  in  the  transaction,  and  as  the  bills 
had  been  dishonored  and  there  was  a  deficiency  after  realizing  the  goods,  it 
was  immaterial  that  S.  had  been  discharged  from  liability  upon  the  bills,  and 
the  defendants  were  not  bound  to  refund  the  £2,500.  TgUsias  v.  Mercantile 
Bank  (Ck)m.  PI.  Div.),  XXX— 198  ;  affirming  S.C,  Id.,  46. 

2. The  mere  fact  of  cancelling  the  signature  of  the  makers  of  a  dis- 
honored promissory  note  and  writing  "paid  "  on  the  note,  corrected  before  the 
note  is  sent  back  to  the  plaintiffs  by  a  memorandum  thereon  "cancelled  in 
error,*'  cannot  be  effectual  to  charge  a  bank  with  the  receipt  of  the  money. 
Prince  v.  Oriental  Bank  Corp,  (App.  Cas.),  XXIV— 221.    See  notes.  Id.,  280. 

3. Where  a  promissory  note  is  returned  dishonored  to  the  plaintiffs,  the 

amount  thereof  having  been  transmitted  by  transfer  drafts  and  entries  in  the 
bank's  books,  from  the  branch  where'  the  same  was  made  payable  to  the  branch 
where  the  plaintiffs  paid  the  same  in,  such  transfer  and  entries  not  being  com- 
municated to  the  plaintiffs,  Tield,  that  the  bank  could  not  be  charged  with  the 
receipt  of  the  money.  ,  Id. 

4.  Pa3rment  to  a  cestui  que  trust  of  interest  on  a  trust  fund  created  by  will, 
by  one  of  the  trustees  and  by  his  executors  after  his  death,  amounts  to  setting 
aside  the  legacy  for  the  benefit  of  the  cestui  que  trust,  and  to  payment  to  one  of 
the  executors  for  his  benefit,  because  such  payment  cannot  rightly  be  made 
unless  the  executors  of  the  creator  of  the  trust  assent  to  the  legacy  and  set  aside 
the  fund.     Wihtrn  v.  Rhodes  (Chan.  Div.),  XXV— 676. 
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5.  Payment  to  solicitor.  The  mere  fact  that  a  solicitor  is  in  possession  of  a 
mortgage  deed  execated  by  his  client  does  not  aathorize  him  to  receive  the 
mortgage  monej  for  the  client. 

If  the  client  has  not  received  the  money  the  mortgagee  cannot  maintain  the 
validity  of  the  mortgage  deed  by  showing  that  he  paid  the  money  to  the  solici- 
tor,  unless  he  can  show  that  the  solicitor  was  expressly  authorized  by  the  client 
to  receive  it.  Matter  of  Swinhanka^  and  Matter  of  Shanks  (Chan.  Div.),  XXVII 
—745.     See  notes.  Id.,  757. 

6. A  solicitor,  having  been  instructed  by  a  client  to  raise  £400  for  him 

by  a  mortgage  of  some  houses  belonging  to  him,  prepared  a  mortgage  of  the 
property  to  another  client,  the  deed  containing  a  recital  that  the  mortgagor  had 
applied  to  the  mortgagee  for  a  loan  of  £400,  which  the  mortgagee  had  agreed  to 
lend  on  the  security  of  a  mortgage  of  the  property.  The  solicitor  induced  the 
mortgagor  to  execute  the  deed,  without  receiving  the  money,  and  afterwards 
handed  it  over  to  the  mortgagee  as  security  for  a  debt  of  £300,  which  he  (the 
solicitor)  already  owed  to  the  mortgagee,  telling  him  that  he  had  himself  made 
advances  to  the  mortgagor.  He  had  in  fact  advanced  the  mortgagor  £300.  The 
solicitor  soon  after  absconded.  It  was  not  shown  that  the  mortgagor  had 
expressly  authorized  him  to  receive  the  mortgage  money  : 

Held,  that,  even  if  it  was  the  intention  of  the  mortgagor  that  the  solicitor 
should  be  paid  the  £200  out  of  the  £400  when  paid  by  the  mortgagee,  the  mort- 
gagee was  not  entitled  to  hold  the  mortgage  deed  as  security  to  the  extent  of  the 
£200  due  from  the  mortgagor  to  the  solicitor.  The  deed  was  accordingly 
declared  void  as  against  the  trustee  in  bankruptcy  of  the  mortgagor.     Id. 

7.  Application  of  payments.  If  the  payer  appropriates  the  payment,  the 
payee  must  rest  content  with  that  destination  of  the  money ;  if  he  does  not 
appropriate  it,  the  payee  may  do  so  ;  if  neither  the  one  nor  the  other  appropri- 
ates, then  whenever  at  any  time  sufficient  comes  in  to  liquidate  prior  debts, 
they  are  satisfied  in  order  of  date.  Kinn4ard  v.  Webster  (Chan.  Div.),  XXVI 
—679. 

8.  A  customer  borrowed  from  his  bankers  £2,000,  which  was  placed  to 

the  credit  of  his  current  account,  and  to  secure  the  debt  gave  them  ten  promis- 
sory notes  payable  at  intervals  of  a  week.  At  the  same  time  a  friend  of  the 
borrower  wrote  to  the  bankers  as  follows  : 

"  You  having  this  day  at  my  request  placed  the  sum  of  £2,000  to  the  credit  of 
Mr.  C.'s"  (the  borrower's)  "account  with  you,  in  the  event  of  his  promissory 
notes  and  interest  or  any  of  them  representing  that  amount  not  being  paid  at 
the  due  dates,  I  hereby  undertake,  upon  demand,  to  secure  payment  of  the 
same."  by  a  mortgage  of  certain  specified  property. 

On  the  first  five  due  dates,  the  sums  represented  by  the  first  five  notes  respect- 
ively, were  debited  by  the  bankers  to  the  customer  in  the  current  account ;  and 
on  each  of  the  first  two  due  dates  enough  cash  was  paid  in  to  the  account  in  the 
course  of  the  day  to  liquidate  the  amount  of  the  note.  On  the  remaining  three 
days  the  balance  throughout  the  day  was  against'  the  customer.  The  amounts 
of  the  last  five  notes  were  not  entered  by  the  bankers  in  tlie  account  at  all.  The 
payments  in  to  the  credit  of  C.  to  his  current  account  and  to  another  special 
account  after  the  last  note  became  due,  were  sufficient  to  cover  all  debits  up  to 
and  including  the  last  note ;  but  the  accounts  were  during  all  this  time  over- 
drawn : 
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ffM,  that  the  bankers  were  bound  to  apply  all  moneys  paid  in  first  to  the 
notes  secured  by  the  surety  which  had  fallen  due  ;  and  that  the  debt  was,  more- 
over, discharged.     Id. 

9. The  giving  of  a  check  by  the  debtor  with  the  intention  of  appropriat- 
ing it  to  the  debt  of  the  plaintifiEs,  and  the  giving  of  a  receipt  therefor  by  tlte 
plaintifEs'  agent,  acting  within  the  scope  of  his  authority,  constitute  by  the  law 
of  Canada  an  appropriation  as  intended.  Such  appropriation  could  only  be 
changed  by  a  rescission  of  the  appropriation  made,  by  consent  of  all  parties  inter- 
ested,   ^ershmo  y.  Kirkpatriek  (App.  Cas.),  XXIV— 244. 

10. The  plaintifEs  supplied  goods  to  E.  &  D.,  who  were  in  partnership, 

and  they  gave  plaintiffs  their  acceptance  for  £182,  the  amount.  Before  the 
bill  was  due  E.  &  D.  dissolved  partnership,  and  gave  notice  to  the  plaintiffs 
with  the  intimation  that  K.  would  carry  on  the  business,  and  would  receive  and 
pay  the  accounts  due  to  and  from  the  old  firm.  The  plaintiffs  continued  to 
supply  E.  with  goods,  and  he  gave  them  his  acceptance  for  the  amount,  and 
also  paid  them  several  sums  on  account,  but  without  any  specific  appropriation. 
After  some  months  the  plaintiffs  sent  in  their  account  to  E.,  beginning  on  the 
debit  side  with  the  acceptance  for  £183,  and,  after  giving  him  credit  for  the 
sums  paid,  showing  a  balance  against  E.  of  £92.  After  this  E.  paid  the  plain- 
tiffs two  other  sums,  which,  with  the  sums  already  paid,  amounted  to  more  than 
£182.  Plaintiff  having  sued  E.  &  D.  on  their  acceptance  for  £182,  D.  pleaded 
payment : 

Held,  that,  the  plaintiffs  having  sent  in  the  statement  to  E.  treating  the  whole 
as  one  account,  the  subsequent  payments  must  be  appropriated  to  the  earlier 
items  of  the  account ;  and  consequently  that  the  plea  was  proved.  Hooper  v. 
Keay  (Q.  B.  Div.),  XVI— 269.     See  notes.  Id.,  278. 

See  Checks,  5,  6. 

PAYMENT  INTO  COURT  —  See  Insubancb,  Life,  4,  5 ;   Practice,  29-33 

PENALTY  —  See  CoirrRAcr,  26 ;  Corporations,  1,  2. 

PERFORMANCE  —  See  Contract,  29. 

PERJURY  —  See  Criminal  Law,  55,  70. 

PETITION  OF  RIGHT. 

1.  When  does  not  lie.  By  a  treaty  between  the  Queen  of  England  and  the 
Emperor  of  China,  the  Emperor  agreed  to  pay  to  the  British  government 
8,000,000  dollars  on  account  of  debts  due  to  British  subjects  from  certain  Chinese 
merchants,  who  had  become  insolvent  being  largely  indebted  to  British  subjects. 
The  money  having  been  received  by  the  British  government : 

Held,  that  a  petition  of  right  would  not  lie  by  one  of  the  British  subjects  to 
obtain  payment  of  a  sum  of  money  alleged  to  be  due  to  him  from  one  of  the 
Chinese  merchants,  on  the  grounds  :  1.  That  there  was  nothing  in  the  terms  of 
the  treaty  to  make  the  Crown  agent  or  trustee  in  respect  of  any  specific  sum  for 
the  suppliant  or  any  other  person  :  2.  That  in  all  that  relates  to  the  making 
and  performing  of  a  treaty  with  another  sovereign,  the  Crown  cannot  be  either 
a  trustee  or  agent  for  any  subject.  Rustonijee  v.  Eegina  (Q.  B.  Div.),  XIX — 
215  ;  affirming  S.  C,  XVII— 148. 
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PEWS. 

1.  Rights  in.  A  parishioner  who  claims  a  legal  right  by  prescription  to  a  pew 
in  the  nave  of  his  parish  church  must,  in  order  to  displace  the  general  right  of 
the  ordinary,  not  only  show  that  the  pew  has  been  occupied  by  him  or  his  pred- 
ecessors in  title  in  respect  of  an  ancient  house  in  the  parish  for  a  period  more 
or  less  extended,  but  must  also  prove,  if-any  alteration  or  repair  of  the  pew  has 
been  necessary,  that  such  repairs  or  alterations  were  executed  at  the  expense  of 
those  who  at  the  time  claimed  the  prescriptive  right  to  it.  Crisp  v.  Martin 
(Prob.  Div.),  XIX— 653. 

2. 8emble,  s.  2  of  the  Pr^sscriptlon  Act,  2  ft  8  Wm.  4,  c.  71,  does  not  ap- 
ply to  a  claim  by  prescripton  to  a  pew  in  the  nave  of  a  parish  church.     Id. 

3. If  specific  legal  rights  have  been  previously  established,  these  will 

be  duly  regarded  and  preserved  in  the  new  allocation  of  area  and  seats     Duke 
of  JRosdmrgh  v.  Millar  (App.  Cas.),  XXIV— 3. 

4. The  heritors  of  a  parish  disjoined  quoad  saera  are  to  be  regarded  as 

still  retaining  their  original  civil  rights,  and  continuing  still  subject  to  their 
original  civil  liabilities,  notwithstanding  the  disjunction.    Id. 

PILOT— iSw  Ships,  btc.,  85. 

PLEADING. 

1.  Complaint  for  breach  of  promise.  A  statement  of  claim  after  alleging 
a  promise  by  the  defendant  to  marry  the  plaintiff,  went  on  to  allege  in  paragraph 
4,  that,  "  the  plaintiff  relying  upon  the  said  promise  permitted  the  defendant  to 
debauch  and  carnally  know  her,  whereby  the  defendant  infected  her  with  a 
venereal  disease."  It  then  alleged  a  breach  of  the  said  promise.  An  order  hav- 
ing been  made  at  chambers  to  strike  out  paragraph  4  of  the  claim  : 

ffeldf  that  the  order  was  wrongly  made,  and  upon  two  grounds  ;  first,  that  the 
facts  alleged  in  the  paragraph  complained  of,  were  **  material  facts"  within  the 
meaning  of  Order  xix,  rule  4,  and  as  such  were  properly  pleadable ;  and  sec- 
ondly, that,  even  if  they  were  not,  the  court  had  no  power  to  strike  the  para- 
graph out,  the  statements  therein  neither  being  scandalous  nor  tending  to 
prejudice  or  embarrass  the  fair  trial  of  the  action  within  the  meaning  of  Order 
xxvn,  rule  1.     MiUington  v.  Loving  (Q.  B.  Div.),  XXIX — 556. 

2.  —^  for  libel.  A  claim  alleged  that  the  defendant  wrote  and  sent  to  a 
chief  constable  letters  charging  the  plaintiff  with  a  murder,  and  required  his 
arrest ;  also,  that  the  defendant  sent  to  a  superintendent  of  police  charging  the 
plaintiff  with  the  murder,  and  required  his  arrest ;  and  -that  the  superintendent, 
in  consequence,  endeavored  to  arrest  the  plaintiff  on  several  occasions,  but  was 
unable  to  meet  with  him  ;  that  the  defendant  had  no  reasonable  or  probable 
cause  for  making  the  charge,  and  the  same  was  false  and  made  maliciously  and 
with  intent  to  injure  the  plaintiff,  whose  credit  and  reputation  were  thereby 
injured. 

On  demurrer  : 

Held,  that  the  claim  was  bad  ;  because,  if  it  was  for  libel  or  slander,  the  de- 
famatory words  were  not  set  out,  as,  even  in  pleading  under  the  Judicature  Act, 
tbey  ought  to  be  ;  if  for  malicious  prosecution,  none  had  been  instituted  before 
a  judicial  officer.     UarrU  v.  TTorre  (Com.  PI.  Div.),  XXX— 435. 
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3.  Ansirar.  DafMioa  and  olalm  ^[>lii*t  oo-dafenduit.  QueBtiona  between 
co-defendants  ms7.be  rmiaed  by  s  pleading  wltidi  states  botbadereaeeasagtJDM. 
the  plalatifl  tmd  a  claim  against  a  co-defendant,  bnt  sucb  pleading  la  not  a  ooon- 
ter-claim  nuder  Order  xxu,  rule  S,  and  should  not  be  so  Intituled.  Fumett  v. 
Booth  (Chan.  DIt.),  SX— 775.     Sea  notes,  Id.,  777. 

4. oonntar-clalm.    A  eoanier-clalm  most  contain  In  iuelf  a  specific 

statement  of  the  facts  upon  which  reliance  is  placed  for  the  relief  claimed. 
Oroae  v.  Bamkctt  (Chan.  Div.),  XXIII— 814.     See  notes,  Id.,  818. 

B.  It  is  not  sufficient  that  the  facte  relied  upon  appear  tn  the  statement 

of  defence,  even  though  that  and  the  coDnter-claim  form  one  continnoue  doc- 
ument    Id. 

6.  A  counter-claim  defective  in  this  respect  was  dismissed  with  coela, 

leave  to  amend  being.  oDder  the  circamstauces  of  the  case,  refused.     Id. 

7-  A  connter-daim  must  claim  relief  against  the  plaintiff,  and  he  must 

be  made  a  part;  to  it.  The  relief  claimed  bj  h  counter-claim  must  relate  to  the 
specific  subject-matter  of  the  action.  Sarrit  v.  QiBiMt  (Chan.  DIv.),  XZIII 
.    —810. 

8. Where  a  connter-claim  sought  indemnity: 

Held,  that  the  indemnity  must  be  confined  to  the  specific  property  which  was 
the  subject  of  the  action.     Id. 

9.  The  defendant  made  an  allegation  that  the  writ  bad  been  improperly 

issued,  and  a  claim  for  damages,  in  one  paragraph  of  the  statement  of  defence, 
which  was  num1>ered  consecutively  with  the  others,  bnt  was  not  headed  sep- 
arately as  a  counter-claim  : 

Hdd,  that  the  pleading  was  good  as  a  counter- claim.  Lee*  v.  PaUerten 
(Chan.  DIv.),  XXV_72. 

10.  denial  of  due  reglatratlon.    In  an  action  for  damages  for  an  alleged 

'-'^'--^rnent  of  the  plaintiff's  copyright  in  a  song,  the  defendant,  by  his  scale- 

l  defence,  alleged  that  the  song  had  not  been  registered  at  Stationers' 
itil  the  9th  of  December,  167Q,  and  added,  "  the  defendant  denies  that  the 
»  been  duly  registered.  The  time  of  the  first  publication  thereof  is  not 
itered  00  the  register :" 

that  on  this  pleading  the  defendant  was  only  entitled  to  prove  that  the 
BrHt  publication  had  been  □□trul;  entered,  and  that  he  was  not  at  lib- 
prove  that  the  name  of  the  publisher  had  been  untruly  stated.  ColUtU 
!e(Chan.  Div.),  XXV— 55. 

—  Iltld,  also,  that  leave  to  amend  the  statement  of  defence,  so  is  to 
le  latter  point,  ought  not  to  be  given,  even  though  by  the  plaintiffs  own 
«  at  the  trial  it  for  the  first  time  appeared  that  the  name  of  the  publisher 
in  untrnly  entered  in  the  register.     Id. 

—  Juatlfioation.  The  defendant,  in  an  action  for  libel  published  in  ft 
per.  admitted  the  publication  of  the  alleged  libel,  but  pleaded  Ihat,  with 
eption  of  the  innuendoes  alleged  in  the  statement  of  claim,  the  libel  *»> 
In  the  alternative  he  pleaded  the  insertion  of  a  full  apology  in  the  De*«- 
inder  6  &  7  Vict,  c  90,  and  also  a  payment  of  40*.  into  conrt : 

that  tLe  offering  of  an  apology,  and  payment  into  coart,  and  of  a  jnsti- 
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ficatioD,  could  be  pleaded  together.  Hawkedey  v.  Bradshaie  (Q.  B.  Div.),  XXIX 
-310. 

13. prior  luer.    In  a  suit  to  restrain  the  infringement  of  a  patent  the 

defendant  was  required  to  state  whether  he  was  not  making  articles  in  all 
respects  identical  with  those  of  the  plaintiff,  and  to  set  forth  in  what  respects 
thej  differed  and  by  what  process  thej  were  made  : 

Hdd,  that  the  defendant,  who  alleged  prior  user  by  himself  and  others,  had 
sufficiently  answered  by  stating  that,  save  so  far  as  the  articles  manufactured 
by  him  before  the  date  of  the  patent  were  similar  to  those  of  the  plaintiff,  the 
articles  he  now  made  differed  from  those  made  by  the  plaintiff,  but  he  could 
not  show  in  what  they  differed  without  ocular  demonstration,  that  being  in 
effect  that  he  cannot  answer  more  particularly.  Crossley  v.  Tamey  (Chan.  Div.), 
XVII— 618. 

14. ffeldt  also,  that  the  defendant  was  bound,  in  alleging  prior  user  by 

other  persons,  to  set  forth  the  names  of  some  of  those  persons.     Id. 

15. rescisBion  of  appropriation.  In  an  action  against  an  agent  for  mon- 
eys had  and  received  on  account  of  the  plaintiffs,  and  alleged  to  have  been 
appropriated  by  agreement  of  parties  to  their  claim,  a  rescission  of  such  appro- 
priation, being  put  on  the  footing  of  a  contract  by  the  Canadian  law,  must  be 
specially  pleaded  as  a  defence.  Kershaw  ▼.  Kirkpatriek  (App.  Cas.),  XXIY — 
244.    See  notes,  Id.,  253. 

16. want  of  authority.  The  statement  of  claim  in  an  action  for  spe- 
cific performance  stated  that  the  predecessor  in  title  of  the  plaintiff,  by  his 
agent  lawfully  authorized,  signed  an  agreement  with  H.,  the  predecessor  in  title 
of  the  defendant.  The  statement  of  defence  denied  this  in  words  following  the 
words  of  the  statement  of  claim,  and  then  proceeded  to  state  that  H.,  the  prede- 
cessor in  title  of  the  defendant,  was  of  untound  mind,  and  did  not  lawfully 
authorize  any  one  as  his  agent  to  sign  an  agreement,  and  in  a  subsequent  para- 
graph denied  that  any  agreement  was  signed  by  H.  or  any  person  by  him  law- 
fully authorized : 

HM,  that,  under  the  statement  of  defence,  the  defendant  could  only  enter 
into  evidence  to  show  the  unsoundness  of  mind  of  H. ,  and  could  not  enter  into 
evidence  to  show  that  the  agent  was  not  duly  authorized.  Byrd  v.  Nunn 
(Chan.  Div.),  XXIII— 577 ;  affirming  S.  C,  XXII— 457. 

17.  Demnxrer  to  part.  A  defendant  put  in  a  statement  of  defence,  not 
demurring  to  any  part  of  the  statement  of  claim.  The  statement  of  claim  was 
amended,  not  making  a  substantially  new  case.  The  defendant  obtained  leave 
to  amend  his  statement  of  defence,  and  put  in  a  statement  of  defence  and  a 
demurrer  to  part  of  the  statement  of  claim  : 

Hdd,  that  the  rule  of  chancery  practice,  that  a  defendant  cannot  demur  to 
what  he  has  previously  answered,  is  no  longer  in  force  ;  that  leave  to  amend 
the  statement  of  defence  authorized  the  putting  in  a  demurrer  to  part  of  the 
statement  of  claim  ;  and  that  the  defendant's  pleading  was  regular.  Patoell  v. 
Jeicdmry  (Chan.  Div.),  XXV— 786. 

18.  A  demurrer  "to  such  part  of  the  amended  statement  of  claim  as 

claims  damages  alleged  to  have  been  sustained  by  reason  of  the  alleged  wrong- 
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ful  acts  of  the  defendant  in  opening  the  accoants  therein  in  that  behalf  refer- 
red to": 
Held,  good  in  form.     Id. 

19.  Demurrer  for  inaufficienoy.  A  demurrer  to  the  whole  of  a  statement 
of  defence  must  fail,  if  sach  statement  shows  a  good  counter-claim  for  any 
amount.     Moatyn  v.  West  Mostyn  Goal  and  Iron  Co.  (Com.  PI.  Div.),  XVI — 487. 

20. statute  of  frauds.  The  defence  that  there  is  not  a  sufficient  mem- 
orandum under  the  Statute  of  Frauds  cannot  now  be  raised  by  demurrer. 
CaUing  v.  King  (Chan.  Div.),  XXII— 394. 

21.  statute  of  limitations.    The  Statute  of  Limitations  is  a  good  ground 

of  demurrer  to  a  claim  when  on  the  face  of  the  bill  it  appears  that  the  right 
accrued  more  than  six  years  before  it  was  filed.  Noyes  v.  OrauHey  (Chan.  Div.), 
XXVI— 478.     See  notes,  Id.,  486. 

22. A  demurrer  will  lie  to  a  claim  for  the  recovery  of  an  estate  tail  in 

land,  on  the  ground  that  it  is  barred  by  the  statute  of  limitations,  where  the 
facts  are  sufficiently  stated  in  the  claim.  Dawkins  v.  Penrhyn  (Chan.*  Div.), 
XXII— 845. 

23. As  that  statute  (8  &  4  Will.  4,  c.  27)  does  not  merely  bar  the  right 

to  recover  land,  but  takes  away  the  title  to  such  land,  it  may  be  raised  by 
demurrer ;  and  where  the  statement  of  claim  distinctly  shows  that  the  estate 
tail  claimed  by  the  plaintiff  came  into  possession  more  than  twenty  years  before 
suit,  and  the  defendant  had  been  in  possession  during  the  whole  of  that  period, 
and  contained  no  allegation  of  any  circumstance  bringing  the  case  within  any 
of  the  savings  of  the  statute,  a  demurrer  on  that  ground  should  be  sus- 
tained.    Id. 

24.  Variance.  A  wrongdoer  cannot  be  heard  to  complain  that  in  proceed- 
ings hurriedly  taken  to  stop  the  wrong  the  plaintiff  has  not  accurately  stated 
his  title,  and  in  such  a  case  the  defendant  will  not  be  relieved  from  the  payment 
of  the  extra  costs  occasioned  by  the  plaintiff's  mistake  as  to  his  title.  AUomey- 
General  v.  Tomline  (Chan.  Div.),  XXII— 449. 

See  CouNTBR-CLAiM,  2-4 ;  Patent,  16. 

PLEDGE. 

1.  By  agent.  Where  an  agent,  intrusted  with  wine  with  power  to  sell,  was 
induced  by  fraud  to  contract  for  its  sale  and  to  deliver  the  bills  of  lading  to  pur- 
chasers, and  they  procured  advances  upon  a  pledge  of  the  dock  warrants  there- 
for, held,  that  the  pledge  was  good  as  against  the  ovmers  to  the  amount  of  the 
advances.    Altenborough  v.  London,  etc.,  Dock  Co,  (Com.  PI.  Div.),  XXX — ^295. 

2.  Rights  of  pledgee.  The  doctrine  that  an  equitable  mortgagee  by  deposit 
of  title  deeds  is  entitled  to  foreclosure,  does  not  extend  to  a  pledgee  of  personal 
chattels.     Carter  v.  Wake  (Chan.  Div.),  XX— 782.     See  notes.  Id.,  784. 

3.  A.  deposited  with  B.  certain  Canada  railway  bonds  as  security  for  a 

debt.     On  bill  filed  by  B.  for  foreclosure  or  sale  : 

Held,  that  B.  was  entitled  to  an  order  for  sale  only.     Id. 

4.  When  lien  lost.  D.  &  Co.  deposited  certain  goods  with  the  plaintiffs  as 
security  for  an  advance  ;  they  afterwards  obtained  possession  of  the  goods  by 
fraudulently  representing  to  the  plaintiffs  that  they  had  sold  them  to  the 
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defendants,  and  would  hand  oyer  to  the  plaintifiEs  the  money  to  be  received  in 
payment.  D.  &  Co.  obtained  an  advance  from  the  defendants,  and  deposited 
the  goods,  with  a  power  of  sale,  with  them  : 

Seid,  that  as  the  plaintiffs  had  parted  with  their  special  property  in  the  goods 
to  D.  &  Co. ,  they  could  not  recover  them  in  an  action  from  the  defendants  who 
had  obtained  them  bonnflde  and  for  a  good  consideration.  Babcock  v.  Lawwn 
(Q.  B.  Div.),  XXIX— 296  ;  affirming  S.C,  XXVIII— 831. 

POSSESSION— 5fe<5  Chattel  Mortgage,  42-46  ;  Criminal  Law,  42  ;  Mort- 
gage, 27,  28  ;  Specific  Performance,  18, 14. 

POWER. 

1,  How  to  be  exercised.  Power  given  .by  statute  must  be  exercised  in 
accordance  with  the  authority  given,  and  the  restrictions  imposed  by  the  act 
itself.  Regina  v.  Chureh-toardens  of  AU  Saints,  etc.  (App.  Cas.),  XVII — 1.  See 
notes,  Id.,  19. 

2. A  power  to  borrow  money  from  the  Public  Works  Loan  Commission- 
ers for  the  purpose  of  building  or  repairing  churches,  given  to  church- wardens 
in  any  particular  act  must  be  exercised  in  exact  accordance  with  the  authority 
given,  and  the  restrictions  imposed,  by  the  act  itself.     Id. 

3. '  Per  Lord  Hatherley  :     The  power  given  in  the  5  Geo.  4,  c  86, 

8.  1,  to  the  Public  Works  Loan  Commissioners  to  regulate  the  mode  and  pro- 
portions of  a  rate  for  the  payment  of  a  loan  made  by  them  (a  power  which  must 
be  exercised  in  a  reasonable  manner),  would  prevent  the  loss  of  the  last  instal- 
ment, though  it  might  not  become  actually  due  until  the  end  of  the  twenty 
years.     Id. 

4. Per  Lord  0*Hagan  :    The  Legislature  having  given  ample  authority 

and  facilities  for  making  the  rates  so  as  to  secure  payment  of  the  loan  within 
the  time  limited,  has  created  an  implication  that  it  did  not  mean  to  allow  the 
making  of  any  rate  after  that  time  had  passed.     Id. 

6.  by  board.    Where  a  board  constituted  by  an  act  of  Parliament  are 

authorized  by  it  to  delegate  any  of  their  powers  to  a  committee,  the  powers  so 
conferred  upon  the  committee  must  be  exercised  by  them  acting  in  concert ;  and 
it  is  not  competent  to  the  committee  to  apportion  amongst  themselves  the  duties 
so  delegated  to  them  ;  and  one  of  them  acting  alone,  pursuant  to  such  appor- 
tionment, cannot  justify  bis  acts  under  the  act  of  Parliament.  Cook  v.  Ward 
(C.  P.  Div.),  XX— 514.     See  notes.  Id.,  522. 

6. of  appointment.    An  appointment  since  the  Illusory  Appointments 

Act  (11  Geo.  4  &  1  Will.  4,  c.  46),  under  a  non-exclusive  power,  of  an  entire  fund 
ante  and  amongst  the  objects  "and  the  survivors  and  survivor  of  them,  and  if 
only  one  should  survive,  then  unto  that  one  : " 

Held,  valid.     Matter  of  Capon's  Trusts  (Chan.  Div.),  XXVII— 48. 

7.  A  testator  gave  bis  trustees  power,  if  his  daughter  married  with  their 

consent,  to  appoint  part  of  her  fortune  on  her  death  to  her  husband.  She  mar- 
ried in  the  testator's  lifetime  with  his  consent : 

Held,  that  the  provision  was  equivalent  to  a  gift  to  the  husband  of  the  life 
interest.     Tweedale  v.  Ttoeedale  (Chan.  Div.),  XXIII— 772. 
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8.  Under  an  exclusive  power  to  appoint  to  children,  the  children  being 

entitled  in  default  of  appointment  in  equal  shares,  the  donee,  by  will,  appointed 
the  whole  fund  to  trustees,  upon  trust  as  to  £1,200,  to  paj  the  income  to  one 
of  her  children,  J.,  for  life,  and  after  his  death,  for  his  children ;  and  if  J. 
should  die  without  leaving  children  who  should  attain  vested  interests,  then 
that  the  £1,200  should  be  "  added  to  and  form  part  of  the  residue  of"  the  trust 
estate.  The  trusts  of  the  residue  were  in  favor  of  daughters  for  life  with  teata- 
mentary  powers.     J.  died  leaving  children. 

It  being  admitted  that  the  gift  to  J.'s  children  was  exo^sive : 

Held,  that  on  J.'s  death  the  £1,200  was  not  undisposed  of,  but  was  well 

appointed  bv  the  residuary  gift.     M<xtter  of  Meredith* 8  Trusts  (Chan.  Div.), 

XVIII-802. 

9.  The  donee  of  a  power  to  appoint  a  fund  in  favor  of  her  own  issue,  *'  such 
issue  to  be  born  before  any  such  appointment,"  by  deed,  after  reciting  the  power 
and  her  desire  to  exercise  it,  and  the  state  of  her  family,  appointed  the  fund  to 
her  daughter  for  life,  and  after  the  daughter's  death  to  the  daughter's  children 
in  equal  shares  on  their  respectively  attaining  twenty-one,  but  if  any  of  such 
children  should  die  under  twenty-one  leaving  issue,  the  share  of  the  child  so 
dying  was  to  go  to  such  issue,  to  vest  at  twenty -one. 

At  the  date  of  the  appointment  the  daughter  had  three  children  living  (includ- 
ing one  en  f>entre  sa  mire),  and  she  had  three  bom  afterwards.  One  of  the  chil- 
dren had  attained  twenty-one,  and  the  rest  were  minors  : 

Held,  first,  that  issue  in  existence  at  the  date  of  the  deed  of  appointment  were 
the  only  objects  of  the  power.  Secondly,  that  upon  the  construction  of  the 
deed  the  intention  of  the  appointor  was  to  include  non-objects,  i.e.,  issue  bom 
after  that  date.  Thirdly,  that  the  appointment  was  not  thereby  bad  in  toto; 
but  that,  fourthly,  the  share  of  each  object  would  be  determined  by  the  total 
number  of  objects  and  non-objects  who  should  fall  within  the  class  in  whose 
favor  the  appointment  purported  to  be  made.  Matter  of  JFhmcomb^e  Trusts 
(Chan.  Div.).  XXVI-411. 

10. Under  the  circumstances,  one-sixth  of  the  fund  in  court  directed  to 

be  at  once  paid  out  to  the  child  who  had  attained  twenty-one,  and  the  remainder 
to  remain  in  court,  and  the  dividends  thereon  to  be  accumulated.     Id. 

11. of  sale  by  trustees.    Testator,  after  stating  that  he  was  desirous 

that  a  farm  which  he  occupied  should  be  carried  on  during  the  life  of  his  wife 
for  the  maintenance,  support,  and  benefit  of  herself  and  all  his  children,  and 
that  upon  her  death  all  his  property  both  real  and  personal  should  be  "  fairly 
and  equally  divided"  among  "all"  his  children,  and  that  the  property  which 
his  three  children  by  a  former  marriage  had  derived  should  be  brought  into 
hotchpot  from  the  time  of  his  decease,  "so  as  to  form  one  common  fund," 
appointed  his  wife  "and  her  two  brothers,  W.  C.  and  R.  C,  tmstees  and  execu- 
tors "  of  that  his  will ;  and  for  the  purpose  of  management  authorized  and  em- 
powered them  to  sell  and  convert  into  money  all  or  any  part  of  his  said  real  and 
personal  estates,  or  to  mortgage  or  let  the  same  or  any  part  thereof,  and  invest 
the  proceeds  as  therein  mentioned.  Testator  directed  and  empowered  his 
*'  said  trustees  and  executors  "  to  carry  on  the  farm  "  by  and  out  of"  his  assets 
"  for  the  maintenance,  support,  and  benefit  of  "  his  wife  and  children  ;  and  sub- 
ject thereto  declared  that  his  real  and  personal  estate,  **  and  the  proceeds 
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thereof"  should  be  held  in  trust  for  eXi  his  aforesaid  children,  in  equal  shares  ; 
the  personal  property  to  which  the  children  by  his  first  marriage  had  become 
entitled  being  brought  into  hotchpot,  to  be  vested  interests  at  twenty-one,  or  on 
death  under  that  age  leaving  lawful  issue  : 

Held,  that  upon  the  death  of  the  widow  the  surviving  trustees  and  executors 
had  power  to  sell  and  convey  the  real  estate  without  the  concurrence  of  the  chil- 
dren.    Jfatter  of  Choke  (Chan.  Div.),  XX— 681.    See  notes,  Id.,  690. 

12.  A  power  given  to  trustees  of  an  undivided  moiety  of  lands  to  sell, 

dispose  of,  convey  or  assign,  by  way  of  absolute  sale  or  by  way  of  exchange  for 
other  equivalent  lands,  may  be  validly  exercised  by  a  partition  of  the  lands 
between  those  trustees  and  the  trustees  of  the  other  moieties  of  the  same  lands. 
Mattw  of  Frith  db  Oibome  (Chan.  Div.).  XVIII— 724. 

See  Trusts,  etc.,  80-34;  Wills,  86-88. 

PRACTICE. 

1.  Next  friend,  appointment  oL  A  testator  gave  life  annuities  to  his  six 
nephews  and  nieces,  and  directed  the  residue,  which  was  of  large  amount,  to  be 
aocumolated  for  twenty-one  years,  and  then  to  be  divided  among  such  of  the 
six  as  should  be  then  living,  with  a  proviso  substituting  the  issue  of  any  who 
died  within  that  period  for  their  parents.  A  person  nominated  by  the  execu- 
tors conmienced  an  action  against  the  executors  for  administration  of  the  estate, 
as  next  friend  of  the  infant  children  of  one  of  the  nephews,  and  at  once  obtained 
a  decree.  The  father  of  the  infants,  who  had  no  adverse  interest  to  them,  and 
against  whom  there  was  no  imputation,  appeared  to  have  been  informed  that 
a  suit  was  pending  for  the  administration  of  the  estate,  but  was  not  aware  that 
his  children  were  the  plaintifEs  until  after  the  decree  had  been  made.  He  then 
applied  to  be  substituted  as  next  friend.  Little,  V.C,  refused  the  application, 
on  the  ground  that  there  was  no  authority  laying  down  that  where  a  suit  is 
about  to  be  instituted  on  behalf  of  infants  a  communication  must  be  *  made  to 
their  father : 

Held,  on  appeal,  that  the  father  ought  to  be  substituted  as  next  friend. 
Woolfv.  Pemberton  {Chan.  Div.),  XXII— 618. 

2.  Service  of  writ  out  of  Jurisdiction.  In  an  action  commenced  in  the 
Chancery  Division  the  same  rule  applies  as  in  the  Common  Law  Divisions,  that 
where  a  defendant  is  a  foreigner  out  of  the  jurisdiction  he  must  be  served  with 
notice  of  the  writ,  and  not  with  the  writ  itself.  Padley  v.  Camphatisen  (Chan. 
Div.),  XXVn— 104. 

3;  To  obtain  leave  to  serve  a  defendant  in  Scotland,  it  is  not  enough  to 

show  the  amount  of  the  claim,  that  the  contract  was  made  and  the  breach  of  it 
oecnrred  in  London,  that  the  plaintiff  and  also  the  agent  of  the  defendant  (who 
signed  the  contract)  reside  in  London,  that  all  the  plaintilTs  witnesses  reside  in 
Loudon,  and  that  it  would  be  more  convenient  and  less  expensive  to  try  the 
action  in  London  than  in  Scotland.  The  afildavit  should  go  on  to  show  in  what 
respect,  regard  being  had  to  the  facilities  for  trying  the  cause  in  the  neighbor- 
hood 9f  the  defendant's  residence,  it  would  be  cheaper  and  more  convenient  to 
try  it  in  London.      Woode  v.  M'Innes  (Com.  PI.  Div.),  XXX-417. 

4.  Renewal  of  gammons.    Senible,  the  time  for  renewing  a  writ  of  sum- 
mons cannot  be  extended  under  Order  LVii,  Rule  6,  where  the  plaintiff's  claim 
Vol.  IL  26 
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would,  in  tlie  absence  of  such  renewal,  be  barred  by  the  Statute  of  Limitations 
(21  Jac.  1.  c.  16).     Doyle  v.  Kaufman  (Q.  B.  Div.),  XXVIII— 307. 

5.  Service  of  pleadingfs.  An  order  was  made  under  Order  xxix,  Rule  1, 
dismissing  an  action  for  want  of  prosecution,  unless  a  statement  of  claim  should 
be  delivered  within  a  week.  The  week  having  expired,  and  no  statement  of 
claim  having  been  delivered  : 

Seldf  that  the  action  was  at  an  end,  and  there  was  no  jurisdiction  to  make  an 
order  subsequently  extending  the  time  for  the  delivery  of  the  statement  of  claim. 
WftistUrY.  Hancock  {Q.  B.  Div.),  XXVIII— 79. 

6. bill  of  particulars.    A  plaintiff  may  be  ordered  to  give  particulars 

of  items  which  are,  in  his  claim,  placed  to  the  credit  of  the  defendant.  Oodden 
▼.  Corsten  (Com.  PI.  Div.),  XXX— 690.     See  notes,  Id.,  692. 

7.   answer  raising  issue  between  defendants.    Where  a  defendant 

raises  questions  between  himself  and  his  co-defendants,  by  a  pleading  which 
states  a  defence  as  against  the  plaintiff,  a  delivery  of  such  pleading  to  the  co- 
defendant  is  sufficient  notice  under  Order  xvi,  Rule  17.  Pumess  v.  Booth  (Chan. 
Div.).  XX— 775. 

8.  Plaintiff  jointly  with  defendant  B.  entered  into  a  contract  with  de- 
fendant E.  to  work  a  trading  adventure  on  lands  belonging  to  E.  Plaintiff  by 
his  claim  alleged  that  E.  had  obtained  the  contract  from  him  and  defendant  B. 
by  misrepresentation,  and  asked  for  rescission,  and  in  the  alternative  for  dissolu- 
tion. Defendant  B.  delivered  a  pleading,  which  was  at  the  same  time  his  de- 
fence in  the  action,  a  reply  to  a  counter-claim  by  E.,  and  a  tiew  claim  as  in  an 
action  against  E. : 

Held,  that  he  was  entitled  to  prosecute  in  this  action  his  claim  against  E. ;  and 
that  delivery  to  the  defendant  R  of  the  said  pleading  should  be  notice,  under  the 
statute,  of  the  claim  of  defendant  B.  against  him.  Bagot  v.  JSkuton  (Chan.  Div.), 
XXVII— 628. 

9. supplemental  answer.    In  a  patent  case,  the  court  will  at  any  time 

during  the  progress  of  the  suit  allow  the  defendant  to  raise  a  fresh  issue,  by  sup- 
plemental answer,  on  the  discovery  of  facts  which  could  not  with  due  diligence 
have  been  discovered  before.    Holste  v.  Robertson  (Chan. Div.),  XIX — 639. 

10.  Amendment  at  tziaL  In  an  action  against  a  lessee  to  set  aside  a  lease 
granted  under  a  power,  the  statement  of  claim  stated  that  the  donee  of  the 
power  had  received  a  specified  sum  as  a  bribe,  and  stated  the  circumstances ; 
the  statement  of  defence  denied  that  that  particular  sum  had  been  given  and 
denied  each  circumstance,  but  contained  no  general  denial  of  a  bribe  having  been 
given.  Fry,  J. ,  having  held  that  the  denial  was  evasive,  and  amounted  to  an 
admission  that  some  bribe  had  been  given,  and  having  refused  leave  to  amend 
the  statement  of  defence  : 

Held,  by  the  Court  of  Appeal,  that  leave  to  amend  the  statement  of  defence 
ought  to  be  given.     Tildedey  v.  Harper*  (Chan.  Div.).  XXVI— 782. 

11.  As  a  general  rule  leave  to  amend  ought  not  to  be  refused  unless  the 

court  is  satisfied  that  the  party  applying  is  ticimg  mala  fide,  or  that  his  blundeT 
has  done  some  injury  to  the  other  side  which  cannot  be  compensated  by  pay- 
ment of  costs  or  otherwise.     Id. 
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12. adding  or  striking  out  parties.     An  order  may  be  made  at  the 

trial  to  add  as  a  co-defendant  a  person  to  whom  the  defendant  had  assigned  his 
mterest  pendente  lite.    Kino  v.  Rudkin  (Chan.  Div.),  XXII — 735. 

13. In  an  action  against  a  corporation,  where  an  officer  of  the  corpora- 
tion against  whom  no  relief  was  claimed  was  made  a  defendant  for  the  purpose 
of  discovery: 

Held,  on  motion,  that,  inasmuch  as  under  Rules  of  Court,  1876,  Order  xxxi, 
r.  4,  such  discovery  could  be  obtained  by  an  order  to  deliver  to  him  interroga- 
tories, he  was  improperly  joined  as  defendant,  and  that,  under  Order  xvi,  r.  14, 
his  name  should  be  struck  out.  Wilson  v.  Ghwreh  (Chan.  Div.),  XXVI — 831. 
See  notes,  Id.,  338. 

14.  In  a  representative  action  by  a  plaintilE  on  behalf  of  himself  and  all 

other  bondholders : 

HM,  on  motion,  that  a  dissentient  bondholder — it  not  appearing  that  there 
were  any  others  who  dissented  —  should  be  added  as  a  defendant,  but  not  in  a 
representative  character.     Id. 

16. Such  applications  should,  in  general,  be  by  summons  in  cham- 
bers.   Id. 

16. In  an  interlocutory  application  with  which  some  of  the  parties  to 

the  action  who  had  no  interest  in  such  application  were  not  served,  an  order  nisi 
was  made  to  be  binding  on  the  absent  parties  three  days  after  service  unless 
they  showed  cause.     Id. 

17.  A  shareholder  in  a  company  brought  an  action  on  behalf  of  himself 

and  the  other  shareholders  against  the  company's  solicitors  and  vendor  to  set 
aside  an  alleged  secret  and  fraudulent  contract,  and  to  recover  a  large  sum  of 
money  for  the  company  from  their  solicitors,  the  company  being  joined  as 
defendants  instead  of  plaintiffs. 

A  demurrer  to  the  statement  of  claim  by  the  defendants,  other  than  the  com- 
pany, on  the  ground  that  the  action  could  only  be  maintained  by  the  company, 
was  allowed,  but  the  plaintiff  obtained  leave  under  Rules  of  Court,  1875,  Order 
XVT,  r.  2,  to  amend  his  writ  and  statement  of  claim  by  adding  the  company  as 
plaintiffs,  the  production  by  him  of  any  authority  from  the  company  to  sue  in 
their  name  being  held  to  be  unnecessary. 

As  the  plaintiff  charged  fraud  against  the  demurring  defendants,  the  question 
whether  their  costs  of  the  demurrer  should  be  paid  by  him  was  reserved  till  the 
trial  of  the  action.     Duckett  v.  Gover  (Chan.  Div.),  XXII — 651. 

18.  If  a  party  to  a  foreclosure  action  has  assigned  his  interest  after 

decree,  the  assignee  may  be  made  a  party  to  the  action  even  after  the  order  for 
foreclosure  absolute  : 

Thus,  where,  after  decree  in  a  foreclosure  action  the  mortgagor's  interest  had 
been  purchased  by  A. ,  and  the  mortgagee's  interest  by  B. ,  and  an  order  was 
afterwards'  made  for  foreclosure  absolute  on  an  ex  parte  application  by  the 
plaintiff,  the  mortgagee,  A.  and  B.  were,  on  motion  by  A.,  ordered  to  be  made 
oo-defendants,  and  a  subsequent  motion  by  B.  to  discharge  that  order  as  irregu- 
lar on  tlie  ground  that  the  action  was,  in  fact,  at  an  end,  was  refused.  Ca/mp- 
heU  y.  Holyland  (Chan.  Div.),  XXIII— 483. 

19.  The  name  of  a  defendant,  who  was  also  the  next  friend  of  the 
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plaintiffs,  and  whose  wife  was  a  defendant,  was  struck  out,  and  libertj  was 
given  to  the  wife  to  defend  separately.     Lewis  v.  IMbs  (Chan.  Div. ),  XXV — 503. 

20.  Under  an  order  to  strike  out  the  name  of  one  defendant  and  giving 

general  liberty  to  amend,  the  plaintiff  is  not  justified  in  striking  out  the  name 
of  another  defendant.     Wymer  v.  Dodds  (Chan.  Div.),  XXVII— e69. 

21.  Discovery.  Where  a  plaintiff  of  unsound  mind  sues  by  a  next  friend, 
the  defendant  is  entitled  to  an  affidavit  of  documents  made  by  the  next  friend 
or  by  some  one  acquainted  with  the  facts.  E%gg%n»m  v.  Hall  (Chan.  Div.), 
XXVI— 654. 

22.  examination  of  party.     The  plaintiffs  claimed  £1,733  IO9.,  the 

price  of  three  horses  alleged  to  have  been  sold  by  them  to  the  defendant.  By 
his  statement  of  defence  the  defendant  denied  that  the  horses  were  sold  to  him, 
and  further  alleged  that  the  prices  charged  were  excessive,  and  that  the  horses 
were  ordered  by  his  wife  without  any  authority  to  pledge  his  credit  for  them. 
Reply,  that  the  horses  were  necessaries  suitable  to  the  estate  and  degree  of  the 
wife. 

The  following  interrogatories  were  administered  to  the  plaintiffs  : 
1.  State  the  date  when  you  purchased  each  of  the  horses  alleged  by  you  to 
have  been  sold  to  the  defendant  on,  &c. 

3.  State,  if  you  did  in  fact  purchase  each  or  any  of  the  said  horses,  and  were 
in  fact  the  owner  of  the  same,  when,  as  you  allege,  you  sold  them  to  the 
defendant. 

8.  Give  the  exact  amount  you  paid  or  had  contracted  to  pay  for  each  of  the 
said  horses. 

4.  If  you  were  not  the  owner  of  the  said  horses  or  any  of  them  at  the  date 
when,  as  you  allege,  you  sold  them  to  the  defendant,  state  specifically  and  in 
detail  how  and  under  what  circumstances  you  had  each  and  every  of  the  said 
horses  in  your  custody,  possession,  or  control. 

5.  State  specifically  and  in  detail  the  date  or  dates  upon  which  you  received 
the  said  horses  into  your  control. 

Hfildt  that  the  1st  and  8d  interrogatories  were  relevant  and  material  to  the 
issues,  and  ought  to  be  answered  ;  but  that  the  3d,  4th  and  5th  were  inadmissi- 
ble.   Sheward  v.  L&nsdals  (Com.  PI.  Div.),  XXX— 701. 

23.  A  party  who  applies  to  strike  out  interrogatories  must,  unless  they 

are  altogether  an  abuse  of  the  practice  of  the  court,  specify  those  to  which  he 
objects.    AUhttsen  v.  Labouchere  (Q.  B.  Div.),  XXVIII — 537. 

24.  Questions  which  go  merely  to  the  credit  of  the  witness,  and  might 

be  put  in  cross-examination,  cannot  be  put  as  interrogatories  to  a  party,  and  are 
as  such  irrelevant.     Id. 

25.  Where  the  answer  to  an  interrogatory  might  tend  to  criminate  the 

person  interrogated,  he  may  refuse  to  answer,  but  the  interrogatory  is  not  there- 
fore objectionable.    Id. 

26.  Extending  time  to  file  security.  An  order  was  made  ander  80  &  31 
Vict.  c.  143,  s.  10,  remitting  an  action  to  be  tried  in  the  county  court,  unless 
security  should  be  given  for  costs  within  a  week.  The  plaintiff  failed  to  com- 
ply with  the  condition  stated  in  the  order,  but  did  not  lodge  the  writ  and  order 
with  the  registrar  of  the  county  court,  pursuant  to  s.  10,  and,  after  the  time 
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meDtioned  in  the  order  liad  elapsed,  obtained  a  second  order  extending  the 
time  for  giving  the  security: 

JSM,  that  nnti]  the  plaintiff  had  lodged  the  writ  and  order  remitting  the 
action  with  the  registrar  of  the  county  court  the  action  remained  in  the  superior 
court,  and  consequently  there  was  jurisdiction  to  make  the  order  extending 
the  time  for  giving  security.  Welply  v.  Buhl  (Q.  B.  Div.),  XXVIII— 281 ; 
affirming  S.  C,  Id.,  76.     See  notes,  Id.,  78. 

27.  Order  to  proceed  under  new  practice.  A  suit  having  been  instituted 
just  before  the  Judicature  Act  came  into  operation,  to  ascertain  the  construc- 
tion of  legal  devises,  an  order  was  made  at  the  trial  that  the  cause  should  pro- 
ceed under  the  new  practice.     Homer  v.  Homer  (Chan.  Div.),  XXV — 660. 

28.  Order  by  consent,  retraction  of.  A  consent  given  by  counsel  in  the 
presence  and  with  the  sanction  of  his  client  may  be  withdrawn  before  the  order 
is  drawn  up,  if  given  through  inadvertence,  but  not  so  where  the  matter  was 
fully  understood  at  the  time  and  the  client  shortly  afterwards  changes  his  mind. 
HoU  y.  JeMe(ChATi.  Div.),  XVII--828.     See  note,  Id.,  834. 

29.  Payment  Into  court.  After  a  decree  to  take  the  accounts  of  a  partner- 
ship the  Chief  Clerk  directed  that  two  accountants,  one  of  whom  was  employed 
by  the  plaintiff  and  the  other  by  the  defendant  in  investigating  the  accounts  for 
the  purposes  of  the  suit,  should  report  on  the  accounts,  showing  what  items 
were  undisputed  and  what  were  disputed,  and  verify  their  report  by  affidavit. 
The  accountants  verified  an  account  showing  £541  due  from  the  defendant  to 
the  plaintiff  on  the  undisputed  items,  and  verified  also  an  account  of  disputed 
items.  These  were  items  of  charge  against  the  defendant,  so  that,  however 
they  were  decided  upon,  the  £541  would  not  be  reduced  : 

Held^  that  the  £541  ought  to  be  ordered  into  court ;  for  that,  although  no  cer-  ' 
tificate  had  been  made,  the  fact  that  £541  at  least  was  due  from  the  defendant 
was  ascertained  with  sufficient  certainty  to  entitle  the  plaintiff  to  have  it  or- 
dered into  court     London  Syndicate  v.  Lord  (Chan.  Div.),  XXV — 140. 

30. Held,  also,  that  under  the  circumstances  of  the  present  case  the 

defendant  must  be  taken  to  have  admitted  by  his  agent  that  at  least  £541  would 
be  found  due  from  him,  so  as  to  authorize  the  court  to  act.     Id. 

31.  The  court  can,  in  the  fair  exercise  of  its  judicial  discretion,  order  a 

sum  to  be  paid  into  court  when  it  has  been  sufficiently  ascertained  to  be  due, 
whether  it  is  so  ascertained  by  an  accepted  report,  by  an  admission,  or  upon  an 
examination  of  the  evidence.     Id. 

32. In  an  administration  action  notice  of  motion  was  served  upon  a 

defendant,  an  eiecutor,  for  payment  into  court  of  money,  part  of  the  testator's 
estate,  which  it  was  shown  by  affidavit  that  he  had  received.  The  defendant 
did  not  appear  on  the  motion  : 

Held,  that,  the  defendant  not  having  disputed  the  affidavit,  there  was  a  suffi- 
cient admission  that  the  money  was  in  his  hands,  and  that  he  must  be  ordered 
to  pay  it  into  court.     Freeman  v.  Cox  (Chan.  Div.),  XXV— 190. 

33.  notice  of.    Where  the  person  mentioned  in  an  affidavit  on  payment 

into  court  under  the  Trustee  Relief  Act,  as  being  the  person  interested  in  the 
fund,  could  not  be  found,  an  opinion  was  intimated  as  to  what  would  probably 
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be  held  sufBcient  notice  of  the  payment  in,  but  the  ooart  declined  to  give  any 
directions.     Mattm'  of  Hardly' »  Trusts  (Chan.  Div.).  XXVII— 194. 

34.  Payment  out  of  court,  petition  for.  Applications  for  payment  oat  of 
court  of  a  fund  paid  in  under  the  Trustee  Relief  Act  must  be  made  by  petition 
and  not  by  action  ;  and  a  person  not  named  in  the  trustee's  affidavit  may  peti- 
tion for  payment  out  of  court.  But  where  an  action  has  been  brought  the  court 
may  make  a  declaration  of  right,  leaving  the  payment  to  be  obtained  on  peti- 
tion.    POling  V.  Ooddard  (Chan.  Div.),  XXVI— 25. 

36. service  oL    Where  a  petition  was  presented  for  payment  oat  of 

court  of  purchase-money  paid  in  in  respect  of  real  estate  purchased  under  the 
General  Metropolitan  Paving  Act  (57  Geo.  3,  c.  xxix),  service  of  the  petition 
upon  parties  entitled  to  certain  small  rent-charges  charged  on  the  property  pur- 
chased, but  which  were  amply  secured  on  other  property  not  included  in  the 
purchase,  was  held  to  be  unnecessary.  Matter  of  Mercer*»  Company  (Chan. 
Div.),  XXVII— 47. 

36. On  a  petition  under  the  Trustee  Relief  Act  for  payment  out  of  court 

of  a  fund  to  which  numerous  parties  were  entitled,  most  of  whom  were  not 
before  the  court,  a  former  order  having  been  made  directing  class  inquiries,  and 
the  Chief  Clerk  having  made  his  certificate,  it  was  ordered  that  the  petitioner  be 
at  liberty  to  serve  a  copy  of  the  petition,  the  former  order,  and  the  Chief  Clerk's 
certificate,  together  with  the  present  order,  upon  the  several  persons  named  in 
the  certificate,  and  that  the  petition  stand  over  till  such  persons  had  been 
served.     Battersby's  Trusts,  Matt&r  <?/(Chan.  Div.),  XXVI— 649. 

37.  Stay.  Another  action  pending.  Whether  a  court  having  ample 
authority  to  decide  the  matter  brought  before  it  should  await  the  expected 
adjudication  of  another  tribunal  having  only  similar  authority,  is  merely  a  ques- 
tion for  the  exercise  of  judicial  discretion.  PTiosphate  Sewage  Co,  v.  MoUeson 
(App.  Cas.),  XVIII— 63. 

38.  If  there  be  any  want  of  power  in  the  court  it  may  be  well  that  the 

proceedings  should  be  stayed  in  order  that  some  other  court  which  has  the 
requisite  power  may  adjudicate.     Id. 

39. Per  Lord  Selbornb  :    I  am  far  from  saying  that  there  might  not 

be  cases  in  which  a  proceeding  in  a  foreign  court  might  be  regarded  as  a  satis- 
factory way  of  ascertaining  the  legal  rights  of  parties ;  and  the  Scotch  courts 
might  very  properly  desire  to  ascertain  the  result  of  the  foreign  proceeding 
before  determining  the  claim  brought  before  themselves.     But  I  can  hardly  ' 

conceive  a  greater  miscarriage  of  justice  than  it  would  be,  after  a  suit  had  been 
fought  out  to  the  end,  if  your  Lordships  were  now  to  turn  round  upon  a  point 
of  discretion  and  say  the  Court  of  Session  must  take  into  consideration  what  has 
been  done  in  the  English  suit.  There  was  no  lack  of  materials  in  Scotland  for 
the  necessary  purposes  of  justice.     Id. 

40. The  recovery  of  costs  payable  under  an  order  will  not  be  stayed 

pending  an  appeal  to  the  House  of  Lords,  if  the  solicitors  to  whom  they  are  pay- 
able give  their  personal  undertaking  to  refund  in  case  of  the  order  being 
reversed. 

Payment  of  costs  will  not  be  stayed  on  the  ground  that  another  proceeding  in  | 
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the  same  action  is  pending  under  which  costs  may  become  payable  to  the  appli- 
cant.    Grant  v.  Banque  Franco- Bgyptienne  (Com.  PI.  Div.),  XXX — 105. 

41. enforcing  compromiflo.    S.  commenced  an  action  in  the  Common 

Pleas  Division  against  D.,  to  recover  a  commission  claimed  for  services  in 
obtaining  payment  of  a  sum  from  a  foreign  government.  This  sum  was  being 
administered  in  the  Cliancery  Division,  and  S.  commenced  an  action  in  that 
Division  to  establish  a  lien  on  D.'s  interest,  and  to  prevent  the  fund  from  being 
paid  away.  In  this  action  an  order  was  made  for  a  sum  of  £5.000  to  be  set  apart 
in  the  joint  names  of  the  solicitors  of  the  plaintiff  and  defendant  to  answer  the 
plaintiff's  claim,  and  all  further  proceedings  were  stayed  until  after  the  trial  of 
the  action  in  the  Common  Pleas  Division,  and  general  liberty  to  apply  was 
given.  Shortly  after  this  the  solicitors  of  the  plaintiff  and  defendant,  by  the 
authority  of  their  clients,  came  to  a  definite  arrangement  by  letter  as  to  the 
amount  of  the  plaintiff's  claim.  The  plaintiff  then  applied  for  directions  that 
this  amount  might  be  paid  t-o  him  out  of  the  fund  set  apart : 

Held,  that  the  court  had  no  authority  to  make  such  an  order,  as  it  would 
thereby  be  enforcing  a  compromise  of  an  action  in  the  Common  Pleas  Division, 
but  held  on  appeal  that  the  court  had  jurisdiction  to  make  the  order.  ScuUy  v. 
Dundonald  (Chan.  Div.),  XXV— 651. 

42. A  partnership  having,  in  an  action  brought  by  the  plaintiff,  been  by 

order  of  the  court  dissolved,  the  plaintiff  and  defendants  signed  an  agreement 
of  compromise,  whereby  it  was  agreed  that  the  plaintiff  should  be  paid  a  sum 
of  money  for  his  share  in  the  business. 

The  plaintiff  subsequently  repudiated  the  agreement,  and  proposed  to  pro- 
ceed with  his  action,  alleging  that  his  signature  had  been  obtained  by  fraud  : 

Held,  on  summons  taken  out  by  one  of  the  defendants,  and  supported  by  the 
co-defendant,  that  the  court  had,  under  the  Judicature  Act,  1878,  s.  24,  subss. 
5,  7,  jurisdiction  to  order  the  stay  of  all  further  proceedings  in  the  action.  JSden 
V.  Naiah  (Chan.  Div.),  XXV— 9. 

43. Mvolotis  action.    Actions  were  brought,  charging  the  defendants 

with  conspiring  to  make,  and  making,  false  statements  respecting  the  plaintiff, 
an  officer  in  the  army,  to  the  commander-in-chief,  whereby  the  plaintiff  was 
placed  on  half-pay.  Upon  application  to  stay  the  actions  as  frivolous  and  vex- 
atious, and  an  abuse  of  the  process  of  the  court,  it  was  stated  in  the  defendants' 
affidavits  that  the  actions  were  for  acts  done  by  the  defendants  in  the  due  course 
of  their  duty  as  members  of  a  military  court  of  inquiry,  and  this  was  not  denied 
by  the  plaintiff : 

Held,  that  the  actions  ought  to  be  stayed,  on  the  ground  that  an  action  under 
such  circumstances  would  not  lie.  Dawkins  v.  Prince  Edward  (Q.  B,  Div.), 
XVII— 144,     See  notes,  Id.,  148. 

44. pending  appeal.    When  an  action  has  been  altogether  dismissed  by 

a  divisional  court  no  order  can  be  made  under  Rules  of  Court,  1875,  Order  lyiii. 
Rule  16,  to  stay  proceedings  pending  an  appeal;  but  the  Court  of  Appeal  will, 
in  a  prox>er  case,  grant  an  injunction  to  restrain  any  of  the  parties  parting  with 
property  till  the  hearing  of  the  appeal.  Wilson  v.  Church  (Chan.  Div.),  XXVII 
— 7»2. 

46. In  an  action  by  a  patentee  to  restrain  alleged  infringements  of  let- 
ters patent  for  the  manufacture  of  pumps,  a  judgment  was  made  granting  a 
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perpetaal  injanction  against  the  defendants,  who  were  pump  manufactnrere, 
and  directing  an  account  of  the  profits  made  by  them  by  the  sale  of  pumps  made 
in  infringement  of  the  letters  patent.  The  defendants  forthwith  gave  notice  of 
appeal,  and  set  the  appeal  down  for  hearing,  and  then  applied  to  stay  proceed- 
ings under  the  account  till  the  appeal  was  heard.  This  application  was  refused : 
On  appeal,  held,  that  as  the  discovery  given  by  the  account  would  enable  the 
plaintiff  to  take  proceedings  against  the  customers  of  the  defendants,  and  the 
defendants,  supposing  them  to  be  ultimately  successful,  might  thus  sustain  irre- 
parable Injury  in  their  business,  the  appeal  ought  to  be  advanced,  and  proceed- 
ings under  the  account  stayed  till  the  hearing.  Adair  v.  Young  (Chan.  Div.), 
XXVII— 401 ;  affirming  S.C,  XXII— 703. 

46. until  trial  of  test  action.    Thirty- eight  actions  having  been  brought 

by  different  persons  against  the  defendants  as  directors  of  an  incorporated  com- 
pany, .charging  misappropriation  of  moneys  advanced  by  the  plaintiffs  in  differ- 
ent amounts  and  at  different  times,  but  all  under  similar  circumstances  : 

HMt  that  it  was  competent  to  a  judge  at  chambers,  upon  the  application  of 
the  plaintiffs,  to  stay  the  proceedings  in  thirty -seven  of  the  actions  until  after 
the  trial  of  the  thirty-eighth  as  a  test  action, —  proper  provision  being  made  in 
case  that  action  did  not  satisfactorily  dispose  of  the  question  in  all.  BenntU  v. 
Bury  (Com.  PI.  Div.),  XXX— 828. 

47.  Sabstitation  of  action.  One  of  a  number  of  actions  brought  by  different 
plaintiffs  against  the  same  defendants  in  respect  of  an  alleged  misrepresentation 
in  the  prospectus  of  a  company,  was  ordered  to  be  a  test  action,  the  trial  of 
which  was  to  bind  all  the  plaintiffs  but  not  to  bind  the  defendants.  When  the 
test  action  came  on  for  trial  the  plaintiff  did  not  appear,  and  judgment  was  given 
for  the  defendants : 

Hdd,  that,  though  the  order  contained  no  express  provision  to  that  effect,  the 
court  had  power  to  substitute  another  of  the  actions  as  the  test  action,  and  that, 
as  the  trial  of  the  original  test  action  had  failed  to  be  a  real  trial  of  the  issue 
between  the  plaintiffs  and  the  defendants  without  any  fault  of  the  other  plain- 
ti£Es,  this  substitution  ought  to  be  made.  Amo%  v.  Chadwick  (Chan.  Div.), 
XXYI— 248.     See  notes,  Id.,  249. 

48. In  the  absence  of  agreement  the  plaintiff  in  an  action  thus  consti- 
tuted a  test  action  has  no  right  to  be  indemnified  against  costs  by  the  other 
plaintiffs.     Id. 

49.  Setting  aside  default.  A  defendant  was  not  represented  at  the  trial  of 
an  action,  because  his  solicitor  was  ignorant  of  the  fact  that,  in  pursuance  of  an 
order  of  the  Lord  Chancellor,  the  action  had,  with  others,  been  transferred  from 
one  judge  of  the  Chancery  Division  to  another,  and  had  therefore  only  watched 
the  list  before  the  former  judge  : 

Held,  by  Fry,  J.,  that  the  solicitor  had  been  guilty  of  gross  negligence,  and 
that  the  judgment  which  had  been  given  for  the  plaintiff  could  not  be  set  aside 
under  Rules  of  Court,  1875,  Order  xxxn,  r.  20 :  but  held,  on  appeal,  that  the 
judgment  must  be  set  aside  on  payment  of  the  costs  of  the  day.  Burgoine  v. 
Taylor  (Chan.  Div.),  XXV— 708. 

60.  The  plaintiff,  being  unable  to  serve  one  of  the  defendants  with  the 

writ,  obtained  an  order  for  substituted  service  against  him  under  Order  rx.  Rule 
2,  and  the  action  proceeded  to  judgment  against  all  the  defendants.    The  do- 
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fendaat  against  whom  the  order  for  sabstitated  serrice  had  been  made  applied  to 
be  let  in  to  defend,  on  the  ground  that  he  had  a  defence  on  the  meritSi  and  that 
he  had  never  had  any  notice  of  the  action  while  pending  : 

Held,  that  as  an  order  for  substitnted  service  had  been  properly  made  and 
service  effected  under  it,  the  judgment  was  regular,  and  that  the  defendant 
could  not  ex  debUo  justiticB,  claim  to  be  let  in  to  defend  the  action  ;  but  that  the 
court,  in  the  exercise  of  its  discretion,  could  allow  him  to  do  so  if  it  were  shown 
that  he  had  no  knowledge  of  the  proceedings  and  had  a  defence  on  the  merits  ; 
and  that,  as  the  giving  leave  was  discretionary,  the  court  could  impose  terms. 
WaU  V.  Bamett  (Q.  B.  Div.),  XXVIII— 518 ;  affirming  S.  C,  Id.,  169.  See 
notes,  Id.,  172. 

61.  Reference  as  to  damages.  A  plaintiff  who  had  given  an  undertaking 
as  to  damage  discontinued  his  action  : 

Held,  that  the  court  would  nevertheless  direct  a  reference  as  to  damages. 
NevDcamen  v.  Conlwn  (Chan.  Div.),  XXIII— 852.     See  notes.  Id.,  858. 

62. for  trlaL     The  court  or  a  judge  has  no  power  under  ss.  56,  67,  to 

order  an  action  to  be  referred  to  an  official  referee,  for  s.  56  only  allpws  any 
question  arising  in  a  cause  to  be  referred  for  inquiry  and  report,  and  the  report 
may  or  may  not  be  adopted  by  the  court ;  and  s.  57  only  allows  any  question  or 
issue  of  fact,  or  any  question  of  account,  to  be  tried  before  an  official  referee  if 
the  parties  consent  in  any  cause,  and  if  they  do  not  consent,  in  any  cause  requir- 
ing a  prolonged  examination  of  documents  or  accounts,  or  any  scientific  or  local 
investigation. 

An  official  referee  has  no  power  to  order  judgment  to  be  entered  on  any  question 
referred  to  him  under  ss.  56,  57  of  the  Judicature  Act,  1878.  PonHfex  v.  Severn 
.(Q.  B.  Div.),  XXVIII— 277. 

63.  An  executrix  brought  an  action  to  set  aside  for  fraud  the  sale  by 

the  defendant  to  her  testator  of  about  130  pictures  for  prices  amounting  in  the 
whole  to  £50,000.  The  defence  denied  the  fraud.  The  plaintiff  moved  to  have 
the  questions  referred  to  a  special  referee  under  the  Judicature  Act,  1678,  s.  57, 
on  the  ground  that  the  examination  of  the  pictures  required  a  scientific  investi- 
gation, which  could  not  conveniently  be  had  before  a  jury.  The  defendant  op- 
posed and  stated  his  wish  for  a  trial  by  a  jury  : 

Held,  that  the  case  was  not  within  the  purview  of  sect.  57,  so  as  to  give  juris- 
diction, without  the  consent  of  all  parties,  to  send  it  to  a  referee ;  and  that  if 
there  had  been  jurisdiction,  still  as  the  case  involved  questions  of  fraud  seriously 
affecting  the  character  and  fortune  of  the  defendant,  it  ought  not,  against  his 
will,  to  be  tried  otherwise  than  in  open  court.  Leigh  v.  Brooks  (Chan.  Div.), 
XXII— 840. 

64.  Referee's  report,  action  on.  When  a  judge  has  referred  the  amount 
of  damages  in  an  action  to  a  special  refejree,  he  may  accept  the  referee's  |t$port 
wholly  or  partially,  or,  if  dissatisfied  with  it,  he  may  wholly  disregard  it,  or 
remit  to  the  referee  for  amendment,  but  he  has  no  power  to  alter  or  vary  it. 
Dunkirk  Colliery  Go.  v.  Lever  (Chan.  Div.),  XXV— 724. 

66. Tlie  Master  of  the  Rolls  referred  the  amount  of  damages  to  a  special 

referee,  and  on  the  report  being  made,  being  dissatisfied  with  the  principle  on 
which  the  referee  had  proceeded,  assessed  the  damages  himself,  using  for  the 
purpose  the  shorthand  notes  of  the  evidence  heard  l)€fore  the  referee.     The 
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Court  of  Appeal  reversed  his  decision,  and  remitted  the  case  to  the  referee  to 
rehear  the  matter,  with  liberty  to  report  specially  on  any  facts.     Id. 

66. A  referee  ought,  in  his  report,  to  draw  attention  to  the  nature  of 

the  evidence  before  him  bearing  upon  the  more  important  part  of  the  case,  bat 
need  not  state  his  reasons  for  his  decision.     Id. 

67.  Trial  by  Jury.  A  trial  by  jury  cannot  be  heard  before  a  judge  of  the 
Chancery  Division.  Actions  commenced  in  that  division,  if  to  be  tried  by  a 
jary,  must  be  set  down  in  the  general  list,  to  be  tried  by  one  of  the  judges  of 
the  Common  Law  Divisions.     Warntr  v.  Murdoch  (Chan.  Div.),  XXI — (J87. 

68. Where  an  action  attached  to  the  Chancery  Division  is  to  be  tried  by 

a  jury,  and,  no  place  of  trial  being  named  in  the  statement  of  claim,  the  action 
is  set  down  to  be  tried  in  the  county  of  Middlesex,  no  special  order  of  the  judge 
of  the  Chancery  Division,  stating  the  reason  why  it  should  be  so  tried,  is  neces- 
sary.    Hunt  V.  London  Reed  Pr.  Co.  (Q.  B.  Div.).  XXVIII— 7. 

69. The  plaintiffs  brought  an  action  in  the  Chancery  Division  to  set 

aside  an  agreement  on  the  ground  that  they  had  been  induced  to  enter  into  it 
by  the  fraudulent  representations  of  the  defendant.  The  pleadings  having 
been  closed  the  plaintiffs  gave  notice  of  trial  by  jury.  The  defendants  there- 
upon moved  that  the  action  might  be  tried  by  the  judge  without  a  jury: 

Heldt  by  Malins,  V.C,  that  the  case  ought  to  be  tried  before  the  judge  with- 
out a  jury.    Ruston  v.  TMn  (Chan.  Div.).  XXVII— 110. 

60. HMt  on  appeal,  that  the  discretion  of  a  judge  as  to  the  mode  in 

which  an  action  attached  to  his  branch  of  the  court  can  be  most  conveniently 
tried  will  not  be  interfered  with  except  in  a  very  strong  case,  and  that  the  order 
of  the  Vice-Chancellor  must  be  affirmed.     Id. 

61.  Having  regard  to  the  nature  of  the  action  the  discretion  of  the  Vice- 

Chancellor  had  been  rightly  exercised.     Id. 

62.  An  action  to  restrain  the  use  of  a  trade-name  involved,  besides  the 

usual  trademark  issues,  the  special  question,  whether  the  name  had  not  become 
the  name  of  a  specific  machine.  Upon  motion  by  defendant  for  transfer  of  tbe 
action  to  a  common  law  division  and  entry  for  trial,  and  for  the  settlement  of 
issues  to  be  tried  by  judge  and  jury: 

EM,  under  Rules  of  Court.  1875,  Order  xxxyi,  rules  8,  26,  that  the  action 
was  unfit  for  a  jury,  and  motion  refused.  Singer  Manuf*g  Co.  v.  Loog  (Chan. 
Div.),  XXVII— 858. 

63.  A  defendant  to  an  action  in  the  CThancery  Division  for  infringement 

of  a  trademarli  is  not  entitled  as  of  right,  under  Rules  of  Court,  1875,  Order 
XXXYI,  to  have  the  action  tried  before  a  judge  and  jury,  but  only,  subject  to 
the  discretion  given  to  the  court  by  rule  26,  to  a  trial  by  jury  of  issues  of  fact 
in  the  action  ;  and  such  discretion  of  refusing  a  trial  by  jury  will  be  exercised 
where  the  issue  of  fact  fit  to  be  tried  by  a  jury  is  of  minor  importance  as  com- 
pared with  the  main  questions  involved  in  the  action.  Spratfa  PeUent  v.  Ward 
(Chan.  Div.).  XXVII— 492. 

64.  Trial,  order  oL  Upon  the  trial  of  an  action  in  chancery  to  restrain  the 
'obstruction  of  ancient  lights,  the  justice  directed  that  the  leading  counsel  for 

the  plaintiff  should  open  his  case,  and  the  plaintiff's  evidence  be  then  pat  in, 
and  his  junior  counsel  sum  up  ;  and  if  plaintiff  has  shown  a  prima  fade  cnse. 
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the  defendant's  leading  counsel  should  open  his  case,  the  defendant's  evidence 
be  put  in  and  his  junior  counsel  sum  up.  Then,  if  necessary,  the  plaintiff's 
leading  counsel  should  reply.     Kin^  v.  Rudkin  (Chan.  Div.),  XXII — 786. 

66.  admission  of  evidence.     All  documents   intended  to  be  used  in 

evidence  in  an  action  ought  to  be  formally  put  in  at  the  trial  and  marked  by  the 
registrar.     Watson  v.  RodweU  (Chan.  Div.),  XXVII-408. 

66.  In  an  action  in  the  Chancery  Division,  the  plaintiff's  London  solici- 
tors, who  were  his  only  solicitors  on  the  record,  employed  a  firm  who  were  his 
country  solicitors  in  getting  up  evidence.  This  business  was  done  entirely  by 
one  of  the  partners  in  the  country  firm,  but  some  of  the  affidavits  filed  on  behalf 
of  the  plaintiff  were  sworn  before  the  other  partner  : 

HM,  that  such  affidavits  were  inadmissible.  Duke  of  Northumberland  v. 
Todd  (Chan.  Div.),  XXV— 5.     See  notes.  Id.,  8. 

67. exclusion  of  counter-claim.     The  executors  of  M.,  a  holder  of 

debentures  of  a  company  to  the  amount  of  £2,000,  commenced  an  action  to  have 
the  trusts  of  a  deed  for  securing  payment  of  the  debentures  of  the  company  car- 
ried into  execution.  The  company  delivered  a  defence  and  counter-claim.  By 
the  defence  they  alleged  that  an  amount  exceeding  £2,000  was,  under  the  cir- 
cumstances mentioned  in  the  counter-claim,  due  from  M.  to  the  company,  and 
claimed  a  set-off.  By  the  counter-claim  they  alleged  that  M.  had  been  a  director 
and  promoter  of  the  company,  and  while  filling  those  characters  had  joined 
with  other  persons  in  selling  an  estate  to  the  company  at  a  profit,  concealing 
the  fact  of  his  interest  in  the  estate,  and  that  he  had  received  more  than  £2,000 
as  his  share  of  the  profit  of  the  transaction.  The  counter-claim  asked  that  the 
executors  might  be  ordered  to  pay  to  the  company  the  share  of  profit  which  M. 
had  received,  and  also  the  remainder  of  the  profit  which,  in  breach  of  his  duty 
as  a  director,  he  had  allowed  to  be  received  by  the  other  vendors.  The  plain- 
tiffs applied  to  have  the  counter-claim  excluded  on  the  ground  that  it  could  not 
be  conveniently  disposed  of  in  the  present  action,  and  ought  to  be  tried  in  an 
independent  proceeding.  The  application  having  been  refused  the  plaintifb 
appealed : 

Held,  that  although,  taking  Order  xix,  rule  8,  and  Order  xxii,  rule  9, 
together,  the  question  whether  a  counter-claim  shall  be  excluded  is  not  so 
entirely  in  the  discretion  of  the  judge  of  first  instance  as  to  preclude  an  appeal, 
he  has  a  discretion  which  will  not  be  interfered  with  by  the  Court  of  Appeal 
except  in  a  very  strong  case,  and  that  in  the  present  case  this  discretion  had 
been  rightly  exercised.     Huggons  v.  Tvoeed  (Chan.  Div.),  XXVI — 761. 

68. question  for  court.    The  construction  of  a  contract,  unless  there 

is  something  peculiar  to  the  words,  by  reason  of  the  custom  of  the  trade  to 
which  the  contract  relates,  is  for  the  court.  Bovjes  v.  8hand  (App.  Cas.),  XX — 
80  ;  affirming  S.  C,  XVII— 133,  and  reversing  XIX— 258. 

69. questions  for  Jury.  Where  there  is  conflicting  evidence  on  a  ques- 
tion of  fact,  whatever  may  be  the  opinion  of  the  judge  who  tries  the  cause  as  to 
the  value  of  that  evidence,  he  must  leave  the  consideraton  of  it  for  the  deci- 
sion of  the  jury.  Dvblin,  Wicklow,  etc.,  Ry.  Co.  v.  SUittery  (App.  Cas.), 
XXIV— 718. 

70.  In  an  action  for  a  libel,  where  the  words  charged  are  reasonably 
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BUBceptible  of  a  construction  wliich  would  make  them  libelous,  the  opinion  of 
the  jury  should  be  taken  upon  their  meaning.  Hart  v.  WaU  (ConL  PI.  Div.), 
XX— 431. 

71.  The  Crown  has  no  dejure  right  to  the  soil  or  fisheries  of  an  inland 

non-tidal  lake.  If  there  are  acts  in  pais,  which  would  be  admissible  as  evidence 
of  the  title  of  the  Crown,  they  must  be  submitted  to  a  jury.  They  cannot  be 
taken  by  the  judge  and  madp  the  basis  of  a  decision  by  himself  alone.  Briitow 
V.  Cormican  (App.  Cas.).  XXIV— 481. 

72. A  claim  was  made  for  a  several  fishery  extending  over  the  whole  of 

Lough  Neagh,  a  large  non-tidal  lake  in  Ireland,  including  therein  a  place  called 
F. ,  where  the  defendants  were  charged  with  having  unlawfully  trespassed  on 
the  plaintiffs'  several  fishery.  The  claim  was  founded  on  a  grant  by  Charles  II, 
dated  in  1660,  and  upon  certain  leases  since  made  by  persons  cluming  title 
under  that  grant,  and  payments  of  rent  under  grant  and  leaaes  were  shown. 
No  evidence  was  given  of  the  title  of  the  Crown  to  the  soil  or  fishings  of  the 
lake,  the  limits  of  the  fishery,  as  described  in  the  gprant,  did  not  appear  to 
include  the  whole  of  the  lake,  and,  as  to  the  place,  F.,  which  was  the  subject 
of  dispute,  there  was  no  mention  of  it  in  the  grant,  nor  was  there  evidence  that 
the  grantee,  or  those  who  claimed  under  him,  had  enjoyed  exclusive  possession 
of  the  place.  Evidence  of  convictions  for  trespassing  on  the  lake  was  given, 
but  that  evidence  did  not  apply  to  F.  The  defendants  set  up  a  claim  of  right 
on  the  part  of  the  public  to  fish  at  F.,  and  produced  evidence  of  user  in  support 
of  their  claim.  The  judge  at  the  trial  did  not  leave  the  case  as  a  question  of 
fact  for  the  jury,  but  took  upon  himself,  upon  the  plaintiffs'  evidence,  to  direct 
the  jury  to  find  a  verdict  for  the  plaintiffs  : 

ffeld,  that  the  case  was  (with  proper  directions  from  the  judge  on  points  of 
law)  one  of  fact  for  the  decision  of  the  jury,  and  the  order  of  the  court  below, 
which  had  directed  a  new  trial,  was  affirmed.     Id. 

73. In  an  action  for  false  imprisonment,  defendant  set  up  as  a  defence 

that  he  had  had  no  notice  of  action,  to  which  he  was  entitled  under  s.  113  of  34 
&  35  Vict.  c.  96  :  for  that  he  had  caused  plaintiff  to  be  arrested  under  s.  103,  be- 
lieving he  had  found  her  committing  a  felony.  The  jury  found  that  plaintiff 
had  not  committed  the  felony,  but  that  defendant  bona  fide  believed,  and  on 
reasonable  grounds,  in  the  existence  of  facts  which  would  have  justified  him  in 
acting  as  he  had  done.  On  this  finding  the  verdict  was  entered  for  defendant. 
Plaintiff  had  not  been  apprehended  on  the  spot  where  defendant  believed  he 
had  found  her  oonmiitting  the  felony,  and  the  question,  whether  or  not  she  had 
been  "  immediately  apprehended,"  had  not  been  left  to  the  jury: 

Held,  that  this  was  a  question  of  fact  for  the  jury  which  ought  to  have  been 
left  to  them,  and  that  there  must  therefore  be  a  new  trial.  Griffith  v.  Taylor, 
and  Thatcher  v.  Taylor  (C.  PI.  Div.),  XX— 459. 

74. charge  as  to  damages.  It  is  proper  for  the  court  in  giving  direc- 
tions to  a  jury  as  to  the  damages  to  be  awarded  to  a  plaintiff  for  bodily  suffering 
arising  from  personal  injuries,  and  the  damages  to  be  awarded  to  him  for  loss 
of  professional  income  arising  from  those  injuries,  to  instruct  them  to  consider 
what  his  income  would  probably  have  t>een,  how  long  that  income  would  prob- 
ably have  lasted,  and  all  other  contingencies  to  which  a  practice  is  liable. 
PhiUips  V.  London  db  S.  W.  Ry.  Co.  (Q.  B.  Div.),  XXIX— 177. 
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76.  charge  as  to  law.    When  there  is  a  case  tried  before  a  'judge 

sitting  with  a  jurj,  and  there  arises  any  question  of  law  mixed  up  with  the 
facts,  the  duty  of  tlie  judge  is  to  give  a  direction  upon  the  law  to  the  jury,  so  far 
as  to  make  them  understand  the  law  as  bearing  upon  the  facts.  Farther  than 
that  it  is  not  necessary  for  him  to  go.  Prudential  Assurance  Go.  v.  Bidmonds 
(App.  Caa).  XX— 59. 

76.  Gertificata  of  result.  Orders  xxxYi  and  XL  do  not  repeal  the  enactment 
in  19  &  20  Vict.  c.  108,  sec.  26,  by  which,  where  a  cause  is  ordered  to  be  tried  in 
a  county  court,  the  registrar  is  to  certify  the  result  of  the  trial  to  the  superior 
court,  and  judgment  is  to  be  signed  according  to  such  certificate  ;  and  no  motion 
for  judgment  is  necessary.     8(yttU  v.  Freeman  (Q.  B.  Div.),  XX — ^262. 

77.  Bzplaination  of  finding.  At  the  trial  the  cause  had  been  withdrawn 
from  the  jury  and  submitted  to  the  decision  of  the  judge.  On  a  motion  that 
the  verdict  should  be  entered  for  the  plaintiffs,  or  a  new  trial  granted,  on  the 
ground  that  the  representation,  by  the  defendant,  of  part  of  the  plaintiffs'  play 
had  been  found  as  a  fact,  the  judge  (who  was  a  member  of  the  court  where  the 
case  was  pending)  explained  to  his  brethem  on  the  bench  what  was  the  mean- 
ing he  intended  to  convey  by  the  finding  : 

Hdd^  that  it  was  competent  for  him  to  do  so.  Chaiterion  v.  Oa/oe  (App.  Gas.), 
XXIV— 364  ;  affirming  8.  C,  XIV— 427  ;  XIX— 294. 

78.  Bnrolment  of  decree.  In  July,  1873,  a  decree  declaring  W.  entitled  to 
large  estates  was  affirmed  by  the  Lords  Justices.  In  Febuary,  1877,  the 
unsuccessful  party  applied  tor  leave  to  enroll  the  decree  that  he  might  appeal 
to  the  House  of  Lords.  In  the  meantime  W. ,  believing  himself  undisputed 
owner  of  the  estates,  had,  in  October,  1870,  accepted  a  peerage  : 

Held,  that  a  party  who  applies  within  five  years  is  entitled  to  enrolment  as  a 
matter  of  right,  unless  the  conduct  of  the  applicant  has  been  such  as  to  make  it 
unreasonable  that  he  should  be  allowed  to  enroll  —  that  his  merely  doing  noth- 
ing raised  no  case  against  htm  —  and  that  his  rights  could  not  be  affected  by 
the  mere  fact  that  the  opposite  party  had  altered  his  position  on  the  faith  of  . 
being  owner  of  the  estate.     Cape  v.  Earl  Be  la  Wa/rr  (Chan.  Div.),  XXII — 899. 

79.  Modification  of  Judgment.  After  a  judgment  by  consent  has  been 
passed  and  entered,  it  cannot  afterwards  be  varied  on  the  ground  of  mistake, 
except  for  reasons  sufficient  to  set  aside  an  agreement.  Attomeff-Oeneral  v. 
Tamline  (Chan.  Div),  XXII— 645. 

80.  Ix\)iinctionf  terms  of  granting.  An  injunction,  to  restrain  a  landlord 
from  exercising  the  legal  right  of  distress,  will  be  granted  only  "upon  such 
terms  and  conditions  as  the  court  shall  think  just,"  under  the  Supreme  Court  of 
Judicature  Act,  1873  (36  &  37  Vict.  c.  66),  s.  25,  subs.  8.  Shaw  v.  Ea/rl  ofjeraey 
(Com.  PI.  Div.),  XXX— 595. 

81. The  terms  and  conditions  which  the  court  thought  just  and  imposed 

on  tenants,  who  sought  to  restrain  their  landlord  from  distraining  for  certain 
rent  until  the  determination  of  an  action  brought  by  them  against  him  to  try 
his  right  to  the  rent,  were  that  an  injunction  should  be  granted  for  a  fortnight, 
and  continued  only  if  the  rent  was  in  the  meantime  paid  into  court.     Id. 

82. dissolution  o£    Where  an  interim  injunction  is  granted  pver  the 

next  motion  day  or  until  further  order,  it  signifies  that  the  injunction  may  be 
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dissolved  before  the  dsj  fixed,  bat  cannot  be  extended  beyond  that  period  eiwpt 
with  the  leave  of  the  court.  Bolton  v,  London  School  Board  (Clwn,  Div.). 
XSIII— 858. 

83.  Receiver,  appointment  oL  Under  the  rules  of  Court.  1875,  Order  lii. 
rule  4.  a  defendant  in  an  action  maj,  before  judgment,  apply  for  an  iajupction 
and  a  receiver.  The  defendant  ma;  do  eo  notwithstanding  that  the  pUintiff  hu 
alreadj  served  notice  of  motion  for  the  like  purpose  ;  and  in  snch  case  one  order 
will  be  made  ou  the  two  motions,  but  the  conduct  of  the  proceedings  will  in 
genelal  be  given  to  the  plaintiff.     Sargant  v.  Read  (Chan.  Div,),  XVI— S53. 

84. As  a  general  rule,  in  an  action  for  the  dissolution  of  a  partnership 

and  an  accounting,  the  court  will  not  permit  the  plaintiffs  to  carry  on  the  bnsi- 
nees  until  the  appointment  of  a  receiver,  nor  appoint  one  of  them  receiver,  if 
the  motions  therefor  are  opposed,  but  it  ma;  do  so  where  the  busineaB  is  in  its 
nature  largely  personal,  as  in  the  case  of  a  broker's  bu^nees,  and  the  pltintiA 
have  much  the  largest  interest  in  it,  and  great  damage  might  l*e  caused  \yj  a 
saspeoslon  thereof.     Id. 

86.  Uotiona  and  ordsn.    A  decree  was  made  by  consent  ordering  the 
defendant  to  give  a  bond  for  payment  of  a  certain  anm  to  the  plaintiff,  and  to 
deposit  certain  sliares  as  security.     9ul>seqnently  a  compromise  vras  came  to  bj 
which  the  plaintiff  agreed  to  accept  a  smaller  sum  on  the  ground  of  the  poverQ 
of  the  defendant.     The  plaintlS  afterwards  moved  to  enforce  the  decree,  not- 
withstanding the  compromise,  on  the  ground  that  be  bttd  been  induced  to  enter 
promise  by  misrepresentation.     In  support  of  this  it  was  showa  that 
re  the  compromise  was  signed  the  defendant's   father,  whc  was 
all  parties  to  be  a  man  of  property  and  had  refused  to  assist  Uie 
lad  died,  which  fact  was  known  to  the  defendant's  selicltor  when 
ilse  was  agreed  to  but  was  not  known   to   the   plaintiff's  solidlor, 
f's  solicitor  deposed  that  as  "  he  was  informed  and  believed  "  lite 
father  had  died  luteatate,  and  the  defendant  had  l>ecome  entitled  to 
lis  estate,  more  than  snfflcient  to  meet  all  his  liabllitiee.    At  the 
hen  the  compromise  was  agreed  to,  the  defendant's  solictor  repeated 
len  the  compromise  was  agreed  to,  the  defendant's  solicitor  repealed 
It  previously  made  as  to  the  defendant's  father  having  refused  to 
An  order  having  been  made  by  Malins,  T.C.,  giving  the  plaintiff 
orce  the  decree  notwithstanding  the  compromise  : 
ippeal,  that  the  question  whether  the  compromise  was  Invalid  ought 
I  made  the  subject  of  a  new  action,  and  onght  not  to  have  been  tried 
of  this  nature  ;  but  that  as  the  case  had  been  argued  on  the  merits 
below  without  this  objection  being  insisted  on,  the  objection  oonid 
1  in  the  Court  of  Appeal  ;  and  the  court  being  of  opinion  that  the 
ght  on  the  merits,  it  was  affirmed.     OiUi«rt  v.  Bndean  (Chan.  Div.), 

See  notes.  Id.,  101. 
By  9  4  10  Wm.  8,  s.  3.  an  application  to  set  aside  an  award  m  oat  be 
the  last  day  of  the  term  after  the  arbitration.    Matttr  a/ ffoeernon 
e.  (Q.  B.  Div.).  XXVIH-6. 

By  36  &  37  Vict.  c.  M,  s.  86.  "  terms"  are  abolished,  but  tley  may 
le  referred  to  in  all  cases  in  which  they  were  used  as  a  meMore  tor 
the  time  within  which  an  act  is  required  to  be  done.    H- 
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88.  —^  An  award  was  made  on  the  38th  of  March,  1877.  An  application  to 
set  it  aside,  ander  9  &  10  Wm.  8,  c.  15,  s.  2,  was  made  in  the  Easter  sittings  on 
a  daj  after  the  8th  of  May.  Easter  Term  in  1877,  under  the  former  procedure, 
would  have  began  on  the  15th  of  April  and  ended  on  the  8th  of  Ma^r : 

Held,  that  the  application  ought  to  have  been  made  on  a  day  before  the  8th  of 
Maj,  for  "  terms "  still  exist  as  a  measure  for  determining  the  time  within 
which  ao  award  should  be  set  aside  under  9  &  10  Wm.  8,  c.  15,  s.  2.     Id. 

89.  Evidanoe  on  motion.  Upon  a  proceeding  which,  though  interlocutory 
in  form,  finally  decides  the  rights  of  the  parties,  evidence  on  information  and 
belief  is  not  admissible,  and  the  party  against  whom  it  is  adduced  is  not  bound 
to  contradict  it ;  but  if  in  the  court  l)elow  he  deals  with  the  evidence  as  admis- 
sible, he  may  be  precluded  from  objecting  to  it  before  the  Court  of  Appeal.  €Hl- 
bertv.  Endean  (Ch9,n,  Div.),  XXVI— 92. 

90.  Vacation  of  Us  pendens.  Where  an  action  which  was  registered  as  a 
Us  pendens  hhd  been  dismissed  for  want  of  prosecution,  the  court,  on  a  motion 
made  ex  parte  on  behalf  of  the  defendant,  under  80  &  81  Vict.  c.  47,  s.  2,  to 
vacate  the  registration,  made  an  order  nisi,  the  plaintiffs  to  show  cause  within 
one  week  why  the  order  should  not  be  made  absolute.  Pooley  v.  Basanquet 
(Chan.  Div.),  XXIII— 698. 

PRECATORY  TRUSTS  — -Swj  Wills,  114-116. 

PREFERENCES  — i&}^  Bankruptcy,  10;  Railway  Co.,  11,  12. 

PREFERRED  DEBT— fl^  Principal  and  Surety.  14 

PRESCRIPTION  — &d  Eabembnt,  8,  12-15,  21-24. 

PRESUMPTION  — &d  EviDBNCB,  2-14 

PRINCIPAL  AND  AGENT. 

1.  Prinoipal  bound  by  agent's  contract.  An  agent  to  whom  bills  of  lading 
ftre  handed  for  the  purpose  of  obtaining  possession  of  the  cargo  of  a  stranded 
▼easel,  has  an  implied  authority  to  bind  the  owner  by  an  agreement  to  pay,  on 
condition  of  the  cargo  being  given  up,  charges  for  which  there  is  a  lien  on  the 
ou^go.     mngstan  v.  Wendt  (Q.  B.  Div.),  XVI— 405. 

^ by  agent's  indorsement.    An  indorsement  of  a  check  "  per  procura- 

tiotm  "or  *'  as  agent,"  purports  to  be  an  indorsement  by  the  payee  within  16  & 
17  Vict.  c.  59,  s.  19,  so  as  to  protect  the  banker  who  has  paid  it,  though  the 
peTBPon  by  wbom  sucli  indorsement  is  actually  made  has  no  authority  to  indorse. 
OharUa  v.  BlaekweU  (Com.  PI.  Div.),  XVIII— 184. 

^'  ' K. ,  an  agent  of  the  plaintififo,  having  authority  to  sell  goods  for  them 

and  to  receive  payment  in  cash  or  by  check,  but  having  no  authority  to  indorse 
checks,  received  from  the  defendants  a  check  on  their  bankers  drawn  payable 
to  "8.  A  Co.  (the  name  of  the  plaintiffs'  firm)  or  order,"  and  fraudulently 
indorsed  it  **S.  &  Co.,  per  8.  K.,  agent,"  and  misappropriated  the  proceeds. 
The  bafnkers  having  paid  the  check  and  returned  it  to  the  defendants  and 
charged     the  amount  to  their  account : 

Held,  ^bat  such  payment  by  the  bankers  was  a  payment  within  the  protection 
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of  the  statute,  and  that  the  plaintiffs  could  not  sue  the  defendants  either  for  tbe 
price  of  the  goods  or  for  an  alleged  conversion  of  the  check.     Id. 

4.  by  agent's  sold  note.  Fruit  brokers  in  Liverpool  gave  a  fruit  mer- 
chant the  following  sold  note  :  "We  have  this  day  sold  to  you  on  accoant  of 
James  Morand  &  Co.,  Valencia,  2,000  cases  Valencia  oranges,  of  the  brand  James 
Morand  &  Co.,  at  12s.  9d.  per  case  free  on  board,  .,..'*  and  signed  it  witboat 
any  addition.  The  purchaser  having  brought  an  action  against  the  brokers  for 
non-delivery  of  the  oranges  : 

ffeld,  that  the  words  "on  account  of  Jiimes  Morand  &  Co."  showed  an  inten- 
tion to  make  the  foreign  principals,  and  not  the  brokers,  liable,  and  that  the 
brokers  were  not  liable  upon  the  contract.  Oadd  v.  Houghton  (Exch.  Div.), 
XVIII— 861. 

6.  by  agent's  fraud.    S.  being  employed  by  the  respondent  to  carry  on 

his  business,  credited  the  respondent  in  account  with  the  appellants  with  the 
sum  of  5,800  taels,  which  he  falsely  represented  to  have  been  advanced  in  the 
ordinary  course  of  business  on  certain  goods  intended  for  shipment.  He  then 
drew  a  bill  in  the  name  of  the  respondent's  firm  on  the  appellants  for  the  bal- 
ance of  account,  and  having  received  the  proceeds  of  such  bill,  including  the 
said  5,800  taels,  appropriated  them  to  his  own  use.  On  a  special  case  submit- 
ting whether  the  respondent  was  liable  to  the  appellants  in  the  said  sum  with 
interest  frqm  date  of  receipt  by  S.,  hM,  that  the  proceeds  of  the  bill  having 
been  received  as  aforesaid  by  S.  acting  throughout  within  the  scope  of  his 
authority,  belonged  to  the  respondent ;  and  that  he  having  thus  been  paid  5,800 
taels  without  consideration  the  appellants  were  entitled  to  recover  back  the 
same.     8mre  v.  Francis  (App.  Cas.),  XXIV — 66.     See  notes,  Id.,  64 

6.  by  agent's  negligence.    A  man,  who  orders  a  work  to  be  executed 

on  his  own  premises,  lawful  in  itself,  but  from  which,  in  the  natural  course  of 
things,  injurious  consequences  to  his  neighbor  must  be  expected  to  arise,  unless 
means  are  adopted  by  which  such  consequences  may  be  prevented,  is  bound 
to  see  to  the  doing  of  that  which  is  necessary  to  prevent  the  mischief  ;  and  can- 
not relieve  himself  of  his  responsibility  by  employing  some  one  else  to  do  what 
Is  necessary  to  prevent  the  act  he  had  ordered  to  be  done  from  becoming  wrong- 
ful.    Bow&r  V.  PeaU  (Q.  B.  Div.),  XVI— 874.     See  notes,  Id..  382. 

7.  Plaintiff  and  defendant  were  respective  owners  of  two  adjoining 

houses,  plaintiif  being  entitled  to  the  support,  for  his  house,  of  defendant's  soil. 
Defendant  employed  a  contractor  to  pull  down  his  bouse,  excavate  the  founda- 
tions, and  rebuild  the  house  ;  the  contractor  undertook  the  risk  of  supporting 
plaintiff's  house,  as  far  as  might  be  necessary,  during  the  work,  and  to  make 
good  any  damage  and  satisfy  any  claims  arising  therefrom.  Plaintiff's  house 
was  injured,  in  the  progress  of  the  work,  owing  to  the  means  taken  by  the  con- 
tractor to  support  it  being  insufficient : 

HM,  on  the  above  principle,  that  defendant  was  liable,  even  if  the  undertak- 
ing as  to  risk,  &c.,  had  amounted,  —  which  it  did  not,  —  to  an  express  stipulation 
that  the  contractor  should  do,  as  part  of  the  works  contracted  for,  all  that  was 
necessary  to  support  plaintiff's  house.     Id. 

8. by  agent's  purchase.  The  plaintiff  was  a  tradesman,  and  the  de- 
fendant had  given  his  wife  authority  to  deal  with  the  plaintiff,  and  bad  held 
her  out  as  his  agent  and  as  entitled  to  pledge  his  credit.     Afterwards,  the 
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defendant  became  insane,  and  whilst  his  malady  lasted,  his  wife  ordered  goods 
from  the  plaintiff,  who  accordingly  supplied  them.  At  the  time  of  supplying 
the  goods  the  plaintiff  was  unaware  that  the  defendant  had  become  insane. 
The  defendant  afterwards  recovered  his  reason,  and  then  refused  to  pay  for  the 
goods  supplied  to  his  wife  by  the  plaintiff : 
^  Held,  that  although  insanity  may  have  operated  to  revoke  the  authority  of  the 
Agent,  yel,  by  reason  of  his  previous  representations  and  of  the  plaintiff's  want 
of  notice  of  the  insanity,  the  defendant  was  liable  for  the  price  of  the  goods. 
Drew  V.  Nunn  (Q.  B.  Div.),  XXIX— 92.     See  notes.  Id.,  99. 

9. The  defendants  employed  C,  a  broker,  to  buy  oil  for  them.     C. 

•ccordingly  bought  of  the  plaintiffs,  informing  them  at  the  time  of  the  sale  that 
he  was  buying  for  principals,  though  he  did  not  tell  them  who  those  principals 
were.  The  terms  of  the  sale  were  "cash  on  or  before  delivery;"  but,  though 
it  18  not  infrequent  in  the  oil  trade  in  such  a  case  to  require  payment  before 
delivery,  there  is  no  invariable  custom  to  that  effect.  The  plaintiffs  delivered 
the  oil  to  C.  without  insisting  on  prepayment,  and  the  defendants,  not  knowing 
that  the  plaintiffs  had  not  been  paid,  paid  C.  Shortly  afterwards  C.  stopped 
payment,  and  the  plaintiffs  thereupon  sued  the  defendants  for  the  price  : 

Held,  that,  as  the  plaintiffs  at  the  time  of  the  sale  knew  the  broker  was  buy- 
ing for  principals,  and  not  on  his  own  account,  the  fact  of  the  defendants  hav- 
ing paid  the  broker  did  not  preclude  the  plaintiffs  from  suing  them  for  the 
price,  unless,  before  such  payment,  they  had  by  their  conduct  induced  the 
defendants  to  believe  that  they  had  already  been  paid  by  the  broker  ;  and  that 
the  mere  omission  on  the  part  of  the  plaintiffs  to  insist  on  prepayment  was  not, 
in  the  absence  of  an  invariable  custom  to  that  effect,  such  conduct  as  would  rea- 
sonably induce  such  belief.  Irtfine  v.  Watwm  (Q.  B.  Div.),  XXIX — 871 ;  af 
firming  S.  C,  Id.,  186.     See  notes.  Id.,  192. 

10. by  agent's  sale.    D.,  the  managing  owner  of  a  ship,  through  the 

plaintiflb,  his  agents  at  Constantinople,  sold  her  to  the  Turkish  Government, 
and  received  a  bill  upon  the  Oriental  Bank  in  London  for  the  amount  of  the  pur- 
chase-money, which  bill  was  duly  paid.     D.  had  no  express  authority  at  the 
time  from  the  defendants  (who  were  the  owners  of  23/64th8  of  the  ship)  to  sell 
her,  bat  the  latter  knew  that  a  sale  was  contemplated  ;  and,  after  the  sale,  they  ex- 
ecuted a  power  of  attorney,  reciting  that  they  had  agreed  to  sell  the  vessel  to  the 
Turkish  Government,  and  had  actually  received  the  purchase-money,  and  em- 
powering' tlie  plaintiffs  to  transfer  their  respective  shares  and  to  hand  over  the 
vessel  to  the  purchasers.     The  defendants  afterwards  received  from  D.  (or  set- 
tled in  account  with  him)  the  value  of  their  respective  shares  : 

Heid^  that  the  jury  were  warranted  in  finding  that  the  defendants  had  author- 
ised the  sale  of  the  ship  by.  D. ,  or  had  by  their  subsequent  ratification  so 
adopted  his  act  as  to  render  them  jointly  liable  to  the  plaintiffs  for  the  commis- 
eion  dae  to  the  latter  on  the  sale.    Keay  v.  Fenwick  (Com.  PI.  Div.),  XYIII 


11.  SM  also,  that  the  position  of  the  defendants  was  not  so  altered  by 

the  fact  of  the  plaintiffs  having  drawn  upon  D.  a  bill  at  three  months'  date  for 
the  amoazit  of  the  commission,  as  to  release  the  former  from  liability  upon  the 
dishonor  of  the  bill.    Id. 

Vol-.    II.  97 
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12.  Payment  to  agent.  Four  eiecators  holding  stock  in  th^r  asme  directed 
their  eolicitor  to  sell  the  stocli.  The  solicitor,  in  the  nuue  of  his  firm,  g&re  to 
s  atockbroker  whom  the  solicitor  had  employed  in  stock  eichaoj^  spBculilioDS 
directions  to  sell  the  stock.  The  slock  was  sold  b;  the  broker,  and  the  Boliritor 
retDmed  to  the  stockbroker  transfers  of  the  stock,  with  receipts  indorsed,  sipied 
by  the  fonr  executors.  The  sale  was  completed,  and  the  stockbroker  sent  to  " 
the  solicitor  a  check  for  part  of  the  porch  see- monej  [or  the  shares,  and  carried 
the  balance  on  the  transaction  to  the  credit  of  the  solicitOT  In  the  account  be- 
tween them,  which  account  was  afterwards  settled  by  a  payment  made  to  the 
stockbroker  : 

Heid,  that,  under  the  circa mstances,  the  stockbroker  must  be  held  to  have  had 
notice  that  the  shares  were  not  the  property  of  the  solicitor,  and  that,  thoagh 
the  solicitor  had  from  theezecutor?  authority  to  receive  the  purchase-uionej, 
payment  to  him.  by  giving  him  credit  in  an  account  between  them,  was  not 
sufficient  to  discharge  the  stockbroker,  who  remained  liable  to  the  eiecatora 
for  the  balance.     Pearson  v.  8a>Ct  (Char.  Div.),  XXVI— 33.     See  notes,  Jd.,  *5. 

13. The  sale  was  made  subject  to  the  roles  of  the  Stock  Exchange,  and 

the  stockbroker  alleged  that  by  those  rules  the  broker  could  recognize  only  the 
person  employing  him,  and  obey  his  direclioiis  as  to  the  disposal  of  the  proceeds 
of  a  sole  : 

Held,  that  the  rules  of  the  Stock  Exchange  applied  only  lo  the  sale  on  the 
Stock  Exchange,  and  not  to  subsequent  transactions.     Id, 

Seld,  also,  that  no  such  rnle  or  custom  was  proved,  and  that  no 
cnstom  could  be  upheld.     Id. 

t  when  pargonallj'  bound.  According  to  the  usage  of  the  I.ondi» 
[arket.  a  broker  who  contracts  for  the  sale  of  goods  without  dis- 
rincipals  is  personally  liable  in  default  of  his  principal.  Imperial 
idon  t£  at.  K.  Docks  Co.  ((!han.  Div.).  SXII— 24. 
The  defendant,  an  estate  agent,  contracted  to  sell  land  to  the  plwn- 
1  a  deposit.  The  defendant  signed  a  receipt  In  his  own  name  tar 
and  the  plaintiff  signed  an  agreement  containing  the  terms  of  the 
rbe  owner  of  the  land  refused  to  complete  the  purchase,  and  the 
1  the  defendant  for  damages  for  breach  of  the  contract  to  sell.  At 
jury  found  that  the  defendant  sold  as  principal : 
the  defendant  was  personally  liable,  and  that  the  agreement  and 
u  together  formed  a  sufficient  contract  to  satisfy  the  Statute  of 
LoTig  V.  MiUar  (Com.  PI.  Div.),  XXX— 659.  See  notes.  Id.,  685. 
i.,  W.  &  Co.,  who  had  contracted  with  a  colliery  company  for 
>f  coal  to  be  delivered  over  a  period  of  three  months  at  a  spout  on 
;he  turn  to  be  mutually  agi^ed  upon,"  proposed  to  charter  a  foreign 
conveyance  of  29  keels  to  Elsinore,  and  tendered  to  the  captain  a 
which  stipulated  for  deninrrage  In  unloading  the  ship,  bat  made 
for  detention  in  loading  her.  The  captain  declined  to  sign  such  a 
lout  an  assurance  that  there  should  be  no  undue  detention  of  bis 
hereupon  B.,  W.  &  Co.  obtained  from  the  defendant  (who  was  a 
'ed  by  several  colliery  companies  to  arrange  the  turns  fur  loading) 
i;  undertaking,  — 
ake  lo  toad  the  ship  Der  Versuch,  30  keel*",  with   Bebside  coals 
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in  ten  colliery  working  days,  &c.  On  accoant  of  Bebeide  Colliery,  W.  S. 
Hoggett." 

This  memorandum  (which  made  no  mention  of  the  person  contracted  with) 
was  communicated  by  the  charterers  to  the  captain  of  Der  Versuch,  who  there- 
upon accepted  the  charter. 

The  vessel  being  detained  in  loading  beyond  the  stipulated  ten  days,  the  cap- 
tain called  upon  the  defendant  to  pay  him  £45,  for  demurrage.  The  defendant 
repudiated  all  liability,  but  ultimately  offered  to  pay  the  captain  £20.  The 
defendant  had  no  notice  of  the  charter.  In  an  action  by  the  captain  to  recover 
£45  for  demurrage  from  the  defendant : 

ffeld,  that,  upon  these  facts,  a  jury  were  warranted  in  finding  that  the  under- 
taking to  load  within  ten  days  was  a  contract  between  the  captain  and  the 
defendant ;  that  there  was  sufficient  consideration  for  it ;  and  that  the  contract 
was  with  the  defendant  personally,  and  not  as  agent.  Weidner  v.  Hoggett  (Com. 
PI.  Div.),  XVIII— 169.     See  notes,  Id.,  175. 

18. By  the  articles  of  association  of  the  T.  Company,  Limited,  the  direc- 
tors, with  the  sanction  of  the  company  in  general  meeting,  were  empowered  to 
borrow  money  on  mortgage  of  the  company's  lands,  or  upon  debentures,  bonds, 
promissory  notes,  bills  of  exchange,  and  other  transferable  securities,  or  other- 
^se,  as  they  should  deem  requisite  for  carrying  on  the  works,  &c.  The  plain- 
tiff having  been  requested  by  the  defendants,  who  were  three  of  the  directors  of 
the  company  to  advance  money  to  the  company,  agreed  to  advance  £500  upon 
having  an  agreement  signed  by  the  defendants  to  pay  the  £500  and  interest  at 
the  end  of  six  months  upon  the  security  of  the  machinery  and  tools  of  the  com- 
|>any.  The  following  agreement  was  afterwards  written  out  and  signed  by  the 
defendants  and  the  plaintiff :  '*  Agreement  between  the  T.  Company  of  the  one 
part,  and  W.  M.  [plaintiff]  on  the  other.  In  consideration  for  the  advance  of 
£500  paid  by  the  said  W.  M.  to  the  said  company,  we  the  undersigned,  three 
of  the  directors  of  the  said  company,  hereby  agree  to  repay  the  said  sum  of  £500 
with  interest  in  six  calendar  months  from  this  date  hereof.  And  we  do  hereby 
assign  to  the  said  W.  M. ,  as  security  for  the  said  advance  of  £500,  the  machines 
and  tools,  as  invoiced  to  him  8d  June,  1878  .  .  .  ." 

This  document  was  not  sealed  with  the  seal  of  the  company  nor  countersigned 
bj  the  secretary,  pursuant  to  the  articles  of  association,  nor  did  the  defendants 
express  that  they  signed  on  behal  f  of  the  company.  The  plaintiff,  upon  default 
in  repayment  of  the  loan  at  the  expiration  of  six  months,  took  possession  of 
the  machinery  and  tools,  upon  which  the  company  obtained  an  injunction 
in  the  Chancery  Division  restraining  him  from  dealing  with  the  machinery, 
on  the  ground  that  the  directors  were  not  authorized  to  make  the  alleged 
assignment : 

Held,  first,  that  the  defendants  were  personally  liable  for  the  repayment  of 
the  £500,  notwithstanding  the  heading  of  the  agreement,  which  must  be 
rejected,  since  the  agreement  was  not  signed  in  a  form  binding  on  the  company; 
secondly,  that  they  were  not  liable  for  damages  sustained  by  the  plaintiff  in 
jrespect  of  the  proceedings  for  the  injunction,  as  the  agreement  did  not  profess 
to  l>e  an  assignment  by  the  company,  but  only  by  the  defendants  as  directors,  and 
therefore  no  representation  by  them  that  they  had  the  authority  of  the  com- 
to  assign  its  property.     McCoain  v.  QUpin.  (Q.  B.  Div.),  XXIX— 848 ; 
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afBrmed,  after  bearing  parol  erideQce  to  explain  the  ambigait; ;  B,  C. ,  Id.,  7QS. 
Bee  notes,  Id.,  3G1,  704. 

19. The  defendant,  a  broker,  signed  and  sent  to  the  plaintiffs  a.  noteof  a 

contract  in  the  following  tenna :  "  I  have  this  daj  sold  by  your  order  and  for 
joar  account  to  mj  principals  five  tons  of  ...  .  anthracene  ....  W.  A. 
Bowditch."    In  an  action  for  goods  sold  and  delivered  ; 

Held,  tbat,  in  the  absence  of  nsage  making  the  defendant  personally  liable,    ' 
the  defendant  was  not  personally  liable  upon  tlie  contract,     Sottthieelt  v.  Boa- 
diteh  <Com.  PI.  Div.),  XVII— 334;  reversing  S.  C,  XVI— 447. 

20.  By  two  contemporaneouB  building  contracts  made  in  186S  belveeu 

the  plaintiff,  a  builder,  of  the  one  part,  and  C,  vicar  of  the  parish  of  St.  Pin- 
cras,  and  A.,  incumbent  of  an  ecclesiastical  district  within  the  parish,  of  Ihfl 
other  part ;  after  reciting  that,  under  an  act  creating  the  district,  C. .  or  the 
vicar  for  the  time  1>el[ig  of  8t.  Pancrss,  in  conjunction  with  A. ,  or  the  incambent 
for  the  time  being  of  the  district,  were  to  apply  a  fund,  payable  to  tlicm  by  a 
railway  company,  in  building  a  church  and  parsonage  for  the  district ;  it  was 
witnessed  that  in  consideration  of  sums  amounting  together  to  tlie  whole  oF  the 
available  building  fund,  to  be  paid  to  the  plaintiff  by  C.  and  A.,  "their  eieen- 
tors  or  administrators,  or  the  person  or  persons  for  the  time  being  entitled  to 
apply  the  said  fund  under  the  said  act,"  tlie  plaintIS  agreed  with  C.  and  A., 
"and  with  each  person  or  persons  as  aforesaid."  and  C.  and  A.,  "to  tlie  InWnt 
(bo  far  as  they  lawfully  could  or  might)  to  bind  such  person  or  per«>nB  as  afore- 
said, but  not  so  as  to  bind  either  of  themselves  or  his  heirs,  executors,  or 
administrators,  after  be  or  they  should  have  ceased  to  be  entitled  to  apply  the 
same  fund,  did  and  each  of  them  did  agree  with  the  plaintiff  :"  then  followfd 
provisions  under  which  the  plaintiff  was  to  build  the  church  and  parsonage  in 
accordance  with  plans  and  specifications :  and  a  claase  stipulating  that  the  con- 
sideration moneys  should  be  paid  in  manner  provided  by  the  apectficalions. 
The  specifications  provided  for  monthly  payments  on  account  of  the  eontracta  ; 
also  that  the  architect  might  order  additional  worfis ;  and  that  payments  for 
additional  works  were  to  be  made  on  the  completion  of  the  entire  works. 

In  June,  1869,  C. ,  having  obtained  preferment,  ceased  to  be  vicar  of  St.  Paa- 

RTBH   bv  which  time  the  whole  of  the  building  fund  had  been  exiiansted.     The 


i.  respectively  nnder  the  contracts  wis 
ey  were  respectively  vicar  and  inenm- 
linated  on  his  ceasing  to  be  vicar ;  and 
id  A.  extended  only  to  the  amount  of 
iam*  V.  Halhaaay  (Chan.  Div.),  XXUI 

et  fever  having  broken  out,  an  nrban 
under  s.  300  of  the  Public  Health  Act. 
in  agreed  verbally  with  the  committee 

1.  per  tent  per  day,  and  attended  unUl 
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Bdd,  that  the  committee  were  not  liable  as  such,  because  they  were  forbidden 
to  contract  by  s.  200  of  the  act,  and  were  not  liable  individually,  because  the 
contract  was  not  with  the  members  of  the  comimittee  personally;  and  that  since 
erentaally  more  than  £50  became  due  it  was  a  "  contract  whereof  the  value  or 
amount  exceeded  £50  "  within  s.  174  of  the  act  and  ought  to  have  been  under 
seal,  and  that  not  being  under  seal  no  action  lay  on  it  against  the  urban  author- 
ity, though  they  had  had  all  the  benefit  of  it.  Eaton  v.  Basker  (Q.  B.  Div.), 
XXIX— 562.     See  notes,  Id.,  567. 

22.  Joint  liability.  By  the  certified  rules  of  an  unincorporated  building 
society  the  directors  might  borrow  money  not  exceeding  a  prescribed  amount. 
Loans  were  made  to  the  society  through  its  secretary  who  was  also  acting 
treasurer ;  the  usual  course  of  business  was  that  he  delivered  to  the  lenders  a 
receipt  and  undertaking  on  behalf  of  the  directors  to  give  promissory  notes 
signed  by  the  directors,  and  subsequently  exchanged  such  notes  for  the  receipt 
and  undertaking.  After  a  total  amount  had  been  borrowed  exceeding  that 
limited  by  the  rules,  the  plaintiffs  paid  a  sum  to  the  secretary  as  a  loan  to  the 
society,  and  received  from  him  the  usual  receipt  and  undertaking,  but  no 
promiasoTy  notes.  This  sum  he  appropriated  to  his  own  use.  In  an  action 
against  the  society  and  directors  the  jury  found  that  the  society  held  out  the 
secretary  to  the  plaintiffs  as  having  authority  to  receive  the  loan  on  their  behalf 
on  the  terms  on  which  it  was  received,  and  that  the  directors  did  the  same  : 

Held,  that  although  money  had  been  borrowed  in  excess  of  the  total  amount 
limited  by  the  rules,  and  they  might  therefore  afford  protection  to  the  society 
or  its  members  as  between  themselves  and  the  directors,  yet  that  the  society 
and  directors  having  for  a  purpose  legal  in  itself  authorized  the  loan  made  by 
the  plaintiffs  were  both  liable  to  them.  CJia/pleo  v.  Brunswick  Building  8o. 
(Com.  PI.  Div.),  XXX— 820.     See  notes,  Id.,  825. 

23.  Aocomiting  by  agent.    The  plaintiff,  in  the  year  1868,  consigned  a  ship 
'  to  G.  &  Co.  in  China  for  sale,  fixing  a  minimum  price  of  $90,000,  and  requiring 
cash  payment.     G.  &  Co.  employed  the  defendant  in  Japan  to  sell  the  ship,  with 
the  same  instructions.     This  was  done  with  the  knowledge  and  consent  of  the 
phintift.     The  defendant,  having  vainly  attempted  to  sell  the  ship  on  the  terms 
mentioned,  took  her  himself  for  $90,000,  and  about  the  same  time  resold  her  to 
a  jBpaneee  prince  for  $160,000,  payable  as  to  $75,000  in  cash,  and  the  rest  on 
credit.     The  plaintiff  was  not  informed  that  the  defendant  had  purchased  the 
vessel  himself,  or  that  he  had  resold  it,  till  June,  1869,  after  the  transaction 
was  completed.     The  defendant  paid  $90,000  to  G.  &  Co.,  who  remitted  it  to 
the  plaintiff,  and  eventually  obtained  the  whole  amount  of  $160,000  from  the 
Japaneae  prince.     In  1873  the  plaintiff  filed  a  bill  in  chancery  to  compel  the  de- 
fendant to  aocount  for  the  profit  made  by  him  in  the  resale  of  the  ship  : 

MM,  Grat,  that  the  relation  of  agent  and  principal  was  established  between 

the  defendant  and  the  plaintiff,  and  existed  at  the  time  of  the  purchase  and 

resale  of  the  ship  by  the  defendant,  and  that  he  was  therefore  liable  to  account 

to  the  plaintiff  for  the  profit  made  by  him  in  the  transaction.     DeBuasche  v.  Alt 

(Chan.  Div.).  XXV— ^84. 

i24.  Secondly  :    That  there  had  been  no  such  acquiescence  or  laches  on 

the  part  of  the  plaintiff  as  to  disentitle  him  to  relief.     Id. 
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25.  Right  of  prinolpal  to  follow  proparty.  The  plalnUffs,  Iftudownwshi 
New  Zealuid,  were  Id  the  habit  of  shipping  com  from  there,  taking  biUsol 
lading  which  made  it  deliverable  to  them  in  London,  and  indor^ng  theee  bills 
of  lading  to  M.  &,  T.,  merchants  and  factors  of  Qlasgow,  with  Instrnctioiis  ta 
sell  the  goods  in  London,  and  thej,  when  any  sales  had  been  effected,  delirend 
account  sales  in  the  usual  form,  deducting  a  dd  ortdert  conunlssion  of  8  pet 
cent.  M.  k  T.,  having  no  honse  or  agency  in  London,  were  themselves  in  ihe 
habit  of  indorsing  to  the  defendants,  who  were  com  factors  and  brokers  in  Lon- 
don, the  bills  of  lading  so  received  hj  them,  upon  temis  very iog  from  ihoGS 
ander  which  M.  &  T.  acted  as  regards  rate  of  commission  and  time  of  paTmeut. 
The  indorsement  of  the  bills  of  lading  by  the  plUntlOs  to  M.  &  T.,  and  by  M. 
ft  T.  to  die  defendants,  was  in  each  case  only  for  the  parpose  of  sellinj;  the 
com.  and  without  the  intention  of  passing  anj  property  tn  it.  The  plaintiffs 
hnew  that  the  sales  effected  for  them  b;  M.  &  T.  in  London  were  made  t^ 
brokers  employed  by  M.  Jt  T,,  but  were  in  no  way  parties  to  the  particnlar  con- 
tracts of  sale,  nor  were  their  names  disclosed  upon  them.  The  defendants 
effected  sales  of  certain  parcels  of  the  com  In  question,  and  paid  the  proceeds 
into  their  own  account  with  their  bankers,  and  from  time  to  time  made  several 
lemittancee  to  M.  &  T.  on  account  of  them ;  bnt  upon  reference  to  the  defeudants' 
books  of  account,  the  proceeds  of  the  sale  of  the  particular  parcels  of  com  oonid 
be  separated  and  identified. 

The  plaintiffs  having  brought  an  action  against  the  defendants  for  the  net 
balance  due  from  them  in  respect  of  the  com,  after  deducting  the  remittaliMa 
made  (o  M.  AT.;  the  jury  found  at  the  trial,  first,  that  the  plainti^  did  not 
through  their  agents  employ  the  defendants  to  sell  and  account  for  the  proceeda 
of  the  corn,  secondly,  that  the  defendants  knew  or  bad  reason  to  beheve  tljA 
M.  &  T.  were  acting  in  the  salee  as  agents  for  a  third  person  : 

Held,  that,  notwithstanding  the  first  finding,  the  plaintiffs  ware  upon  the  ad- 
mitted facts  entitled  to  recover  the  iialance  claimed  from  the  defendants,  with- 
out any  set-off  in  respect  of  other  transactions  between  the  defendants  and  M.  A 
T.,  and  that  their  right  to  recover  was  both  sa  undisclosed  principals,  and  also 
as  being  owners  of  the  com,  and  as  such  eutitled  to  follow  ibe  proceeds  of  their 
property  In  the  hands  of  the  defendanta  in  their  fiduciary  character  of  agents 
and  trastees.  Neie  Zealand  Land  Co.  v.  Ruiton  (Q.  B.  Uiv.),  XX1X--S99. 
See  Notice,  5  ;  Patmbnt,  S,  6  ;  Sai.e,  1. 
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1.   Oonoaalmsnt  avoids  oontract.    There  is  no  duty  on  the  part  of  a  person 

in  whose  favor  a  contract  of  suretyship  is  being  entered  into  to  make  a  full  dis- 

flnnnrn  n1  oil  tiia  fni-tq  which  might  Influence  the  mind  of  the  surety,  neverthe- 

bich  ought  not  lo  have  been  said,  and  very  little  omilttd 

been  said,  will   suffice  to  avoid  the  contract.     J5iirt«v. 

ir.  Ins.  Co.  (Chan.  Dlv.).  XXV— 432.     See  nolee.  Id.,  «1. 


I  of  a  company,  believing  that  the  retention  ef  money  by 
imounted  to  felony,  directed  his  arrest.  Certain  friends 
Beers  of  the  company  and  proposed  to  deposit  a  sum  of 
irity  for  any  defidency.  On  the  same  day  the  company 
acts  of  the  agent  did  not  amount  to  felony,  and  the  direc- 
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tions  for  the  arrest  were  withdrawn.  Later  in  the  day  the  friends  of  the  agent 
had  a  second  interview  with  the  officers  of  the  company,  and  agreed  to  deposit 
a  sum  of  money  as  security  for  his  defaults,  no  mention  being  made  of  the  with- 
drawal of  the  directions  for  the  arrest.  The  sum  of  money  was  afterwards  de- 
posited with  trustees  on  an  agreement  for  the  security  of  the  company : 

Held,  that  the  change  of  circumstances  ought  to  have  been  stated  to  the 
intending  sureties,  and  that  the  agreement  must  be  rescinded  and  the  money 
returned  to  the  sureties.     Id. 

3. Held,   that  even  if  the  agreement  was  illegal  as  compounding  a 

felony,  the  court  would  interfere  in  a  case  where  the  money  was  actually  in  the 
hands  of  trustees,  and  pressure  had  been  exercised.     Id. 

4.  Surety  when  discharged.  B.  having  presented  a  petition  for  the  liqui- 
dation of  his  affairs,  the  statutory  majority  of  his  creditors  passed  a  resolution 
accepting  a  composition  payable  in  three  instalments,  the  last  instalment  to  be 
guaranteed  by  the  defendant.  The  defendant  signed  a  guarantee  accordingly, 
and  a  deed  was  made  between  6.,  the  defendant,  and  certain  persons  called 
"  the  inspectors."  The  creditors  of  B.  were  also  made  parties  to  the  deed,  but 
some  of  them  did  not  execute  it.  By  the  deed,  after  reciting  that  it  had  been 
agreed  that  until  payment  of  the  composition  B.  should  carry  on  his  business  un- 
der the  inspectors,  it  was  provided  that  if  B.  should  make  default  in  the  payment 
of  it,  or  if  it  should  appear  to  the  inspectors,  from  the  state  of  his  business,  or 
otherwise,  that  the  instalments  would  not  be  duly  met,  it  should  be  lawful  for 
them  to  apply  to  the  Court  of  Bankruptcy  to  adjudge  him  a  bankrupt,  and  with- 
out prejudice  to  this  right  it  should  be  lawful  for  them  in  any  such  event  to 
require  him  to  assign  all  his  property  to  them,  as  if  they  were  trustees  under 
liquidation  proceedings,  and  further,  that  **  in  the  event  of  B.  being  adjudicated 
bankrupt,  or  of  a  conveyance  or  assignment  of  his  property  being  made  or 
required  under  tho  provisions  of  the  deed  before  full  pa3rment  of  the  composition, 
the  defendant  should  be  released  from  his  guarantee."  B.  having  made  default 
in  payment  of  the  second  instalment,  was  made  bankrupt  on  the  petition  of  a 
creditor  who  was  not  bound  by  the  resolution,  and  had  not  executed  the  deed. 
After  the  bankruptcy  he  made  default  in  payment  of  the  third  instalment : 

Hdd,  that  the  defendant  was  liable,  as  he  could  only  be  released  from  his 
g^-aarantee  by  a  bankruptcy  procured  by  the  inspectors  under  the  provisions  of 
the  deed.     Olegg  v.  OUbey  (Q.  B.  Div.),  XIX--190. 

6.  by  new  agreement.    The  plaintiff  having  agreed  to  let  to  G.  B.,  as 

yearly  tenant,  a  farm,  including  certain  hill  pastures  and  a  flock  of  700  sheep, 
tlie  defendant  gave  the  plaintiff  a  bond  to  secure  the  redelivery  to  him  at  the 
and  of  the  tenancy  of  the  flock  in  good  order  and  condition.     In  November  the 
plaintiff  gave  G.  B.  a  notice  to  quit,  which  was  ineffectual  to  determine  the  ten- 
ancy at  the  expiration  of  the  then  current  year.     G.  B.  objected  to  the  insuf- 
ficiency of  the  notice,  and  on  the  8th  of  April  entered  into  an  agreement  with 
tlie  plaintiff  that  G.  B.  should  surrender  a  field  to  the  plaintiff,  that  G.  B.'s  rent 
sliould  be  reduced  £10,  and  the  notice  to  quit  should  be  considered  as  with- 
drawn.    G.  B.  then  continued  tenant  of  the  farm,  less  the  field,  at  the  reduced 
Tvnt.     In  October,  1876,  the  plaintiff  gave  G.  B.  notice  to  quit  on  the  10th  of 
Api^l*   1877.     On  giving  up  the  farm  it  was  ascertained  that  the  flock  was 
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reduced  in  number  and  deteriorated  in  quality  and  value,  and  the  plaintifE  sued 
the  defendant  on  his  bond  : 

Held,  that  neither  the  giving  of  the  notice  to  quit  and  its  withdrawal,  nor  the 
surrender  of  the  field  and  the  reduction  of  the  rent,  created  a  new  tenancy  ;  but 
that  the  contract  of  the  surety  was  that  the  flock  should  be  delivered  up  in  good 
condition  together  with  the  farm  as  originally  demised  to  the  tenant ;  and  that 
the  surety  ought  to  have  been  asked  to  decide  whether  he  would  assent  to  the 
variation  in  the  terms  of  the  letting,  and  not  having  been  asked  to  assent  he 
was  discharged  from  liability.  Holme  v.  BrumtkiU  (Q.  B.  Div.)»  XXVIII— 401. 
See  notes.  Id.,  414. 

6. At  the  trial  the  judge  left  it  to  the  jury  to  say  whether  the  new  agree- 
ment with  the  tenant  had  made  any  substantial  or  material  difference  in  the 
relation  between  the  parties,  as  reg^arded  the  tenant's  capacity  to  fulfil  the  con- 
dition of  the  bond : 

HM,  that  the  question  was  one  which  ought  not  to  have  been  submitted  to  a 
jury ;  that  the  surety  was  the  sole  judge  whether  it  was  reasonable  that  he 
should  remain  liable  notwithstanding  the  new  agreement.     Id. 

7. by  alteration  of  rights.    N.  was  indebted  to  the  plaintiffs,  and  by 

deed  agreed,  first,  to  pay  them  £3,400  on  the  15th  of  February,  1874  ;  secondly, 
within  a  certain  time  after  the  allotment  of  shares  in  a  company  to  which  he 
was  about  to  assign  his  business,  to  transfer  to  them  shares  in  it  to  the  nominal 
value  of  £6,000,  and  redeem  them  at  par  within  twelve  months  from  the  1st  of 
January,  1874  ;  and,  fourthly,  it  was  agreed  between  him  and  the  plaintiffs  that 
the  book  debts  due  to  him,  to  the  nominal  amount  of  £8,000,  should  be  collected 
and  one-half  paid  to  the  plaintiffs,  to  be  applied  towards  redemption  of  the 
shares,  and  when  they  had  received  a  sum  equal  to,  or  a  multiple  of,  the  amount 
of  a  share,  they  were  to  deliver  to  him  shares  at  par  equivalent  to  the  amount 
so  received.  The  defendant  guaranteed  the  performance  of  this  agreement  by 
N.  so  far  as  concerned  the  redemption  of  the  shares  of  the  value  of  £6,000. 
Subsequently  an  arrangement  was  made  between  the  plaintiffs  and  N. ,  by  which, 
for  an  equivalent  in  shares  and  cash,  they  released  to  him  their  interest  in  the 
book  debts,  that  he  might  dispose  of  them  to  the  company.  The  defendant 
having  been  sued  on  his  guarantee  for  a  deficiency  of  £2,250  in  the  amount  of 
shares : 

Held,  that  the  new  arrangement  was  such  a  variation  of  the  rights  of  the 
defendant  as  surety  as  to  discharge  him.  Polak  v.  Everett  (Q.  6.  Div.),  XVIII 
—104. 

8. by  giving  time  to  principaL  A  principal  (with  sureties  for  the  per- 
formance of  the  contract)  contracted  to  take  tar  from  a  gas  company,  and  to  pay 
for  each  month's  supply  within  the  first  fourteen  days  of  the  ensuing  month, 
unless  the  company  should  by  writing  allow  a  longer  time  for  payment.  After 
the  expiration  of  the  first  fourteen  days  of  August  the  company  took  a  promis- 
sory note  from  the  principal  for  the  amount  due  for  July.  Default  was  made  by 
the  principal  in  payment  of  the  amounts  due  for  July,  for  August,  and  for 
September : 

Held,  that,  time  having  been  thus  given  for  the  payment  of  the  amount  due 
for  July,  the  sureties  were  discharged  as  to  that  amount ;  but,  not  as  to  the 
amounts  due  for  August  and  for  September  ;  the  contract  being  separable,  and 
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the  position  of  the  sareties  as  to  those  amounts  not  being  affected  by  the  giving 
time  for  payment  of  the  amount  due  for  July.  Croydon  Com.  Oas  Co,  t.  IHek- 
mm  (Com.  PI.  Div.),  XIX— 296  ;  reversing  in  part  S.C.,  XVIII— 261.  See  notes, 
Id.,  301. 

9.  by  loss  of  other  seouxity.    The  defendant  became  surety  for  the 

repayment  of  a  sum  of  money  advanced  by  the  plaintiff  to  P.  Under  the  terms 
of  the  contract  of  suretyship  P.  deposited  with  the  plaintiff  a  policy  of  insurance 
on  his  life  by  way  of  collateral  security.  P.  failed  to  pay  the  premiums  on  the 
policy,  which  in  consequence  lapsed.  Subsequently  to  the  expiry  of  the  policy 
P.  became  bankrupt,  and  the  plaintiff  proved  against  P.'s  estate  for  the  whole 
amount  of  the  debt  due  to  her,  without  putting  any  value  on  the  policy,  which 
was  consequently  ordered  by  the  Court  of  Bankruptcy  to  be  delivered  up  to  the 
irnstee. 

The  question  was  whether  the  plaintiff,  by  adopting  that  course,  had  dis- 
charged the  defendant  from  his  liability  as  surety  : 

Held,  that  she  had  not,  and  for  two  reasons :  first,  that  the  defendant's  posi- 
tion had  not  been  altered  by 'the  surrender  of  the  policy  to  the  trustee,  for, 
having  lapsed,  it  was  a  mere  piece  of  waste  paper  of  no  marketable  value 
whatever ;  and,  secondly,  that,  even  assuming  it  had  some  value,  and  could, 
therefore,  be  said  to  be  a  security,  the  plaint'iff  was  none  the  less  entitled  to 
exercise  the  option  given  by  the  Bankruptcy  Act  of  surrendering  the  security 
to  the  trustee  and  proving  for  the  whole  debt,  because  there  happened  to  be  a 
surety  for  the  payment  of  that  debt.  Rainbow  v.  Juggins  (Q.  B.  IHv.),  XXIX 
—878 ;  affirming  S.C,  Id.,  219.     See  notes,  Id.,  224,  383. 

10. when  not  discharged.    R.  &  H. ,  being  in  partnership,  were  in  the 

habit,  through  plaintiffs'  firm,  of  consigning  goods  to  B.  &  S.,  in  China,  for  sale  ; 
the  proceeds  were  remitted  to  the  plaintiffs  in  London,  against  which  the  plain- 
tiffis  accepted  bills  drawn  by  R.  &  H. ,  and  which  they  discounted.  If  the  remit- 
tances did  not  put  the  plaintiffs  in  funds  when  the  bills  became  due,  the 
defendants  were  bound  to  make  up  the  deficiency.  By  long  practice,  though 
there  was  no  actual  agreement,  if  the  goods  were  not  sold  at  the  maturity  of  the 
bills,  plaintiffs  accepted  fresh  bills,  which  the  defendants  negotiated  and  handed 
the  proceeds  to  plaintiffs,  who  were  thereby  enabled  to  take  up  the  first  accept- 
ances, and  so  to  let  defendants  have  the  benefit  of  the  advance  for  a  further 
time  without  being  under  cash  advance.  In  1873  the  partnership  of  R.  &  H. 
ceased  by  efflux  of  time,  and  it  was  agreed  between  them  that  H.  should  take 
over  the  whole  stock,  &c.,  of  the  old  firm.  Plaintiffs  had  notice  of  this.  At 
the  dissolution  of  the  partnership  there  were  acceptances  of  the  plaintiffs 
running,  and,  they,  after  the  notice,  renewed  the  bills,  according  to  the  old 
practice,  by  accepting  fresh  drafts  of  H.  alone.  When  the  goods  were  sold,  the 
remittances  were  not  sufficient  to  meet  the  plaintiff's  advances,  and  they  brought 
mn  action  against  R.  &  H.  to  recover  the  balance. 

K.  raised  as  a  defence,  that  he  had,  by  the  agreement  between  him  and  H., 
become  only  a  surety  for  H.,  instead  of  a  principal  joint  debtor  ;  and  that  the 
plaintiffs,  by  giving  H.  time  after  notice  of  this,  had  discharged  R. : 

Held,  that  R.  &  H.  could  not  change  their  position  with  regard  to  the  plain- 
tiffs without  their  assent,  and  so  deprive  them  of  the  right  they  had  to  treat 
both  R  &  H.  as  principal  debtors  ;  that  R.  was  therefore  not  discharged  by  the 
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giving  time  to  H.  by  means  of  the  fresh  acceptances.  8mre  v.  Bedman  (Q.  B. 
Div.),  XVII— 175.     See  notes,  Id.,  183. 

11. SembUt  even  if  the  giving  fresh  acceptances  woald  have  otherwise 

discharged  R.,  that,  as  it  was  only  a  continuance  of  the  old  practice  to  which 
R.  was  a  party,  it  would  not  have  discharged  him.     Id. 

12.  Surety's  right  to  Bubrogatlon.  The  rules  as  to  a  surety's  right  to 
securities  do  not  apply  where  the  only  suretyship  is  created  by  indorsing  and 
discounting  a  bill  of  exchange.  Dunean,  Fox  &  Go.  v.  North  and  South  Wales 
Baiik  (Chan.  Div.),  XXVII-^9.     See  notes.  Id.,  867. 

13. R.,  a  member  of  the  firm  of  R.  &  Co.,  deposited  with  a  bank  the 

title  deeds  of  his  real  estate  to  secure  the  floating  balance  due  from  the  firm  to 
the  bank.  After  this  R.  &  Co.  bought  a  cargo  from  D.,  F.  &  Co.,  and  offered  a 
bill  accepted  by  themselves  in  part  payment.  D. ,  F.  &  Co.  were  unwilling  to 
receive  it,  but  said  that  if  the  bank,  who  were  also  their  own  bankers,  would 
take  the  bill  without  their  indorsing  it,  they  would  receive  it  in  payment.  The 
bank  declined  to  do  so,  but  the  manager  said  he  believed  that  the  liability 
incurred  by  indorsing  it  would  be  merely  nominal.  D.,  F.  &  Co.  thereupon 
indorsed  it  and  paid  it  into  the  bank,  who  carried  the  amount  to  their  credit. 
R.  &  Co.  stopped  payment  before  the  bill  became  due,  and  executed  a  deed  of 
inspectorship.  The  bank  were  still  the  holders  of  the  bill.  D.,  F.  &  Co. 
claimed  to  have  the  deposit  security  of  R.  handed  over  to  them  on  their  paying 
to  the  bank  the  floating  balance  due  to  them  upon  that  security : 

Hdd,  that  D.,  F.  &  Co.  had  no  claim  upon  this  security,  for  that  the  mere 
fact  of  their  being  indorsers  of  a  bill  of  exchange,  though  it  made  them  in  some 
sense  sureties  for  the  acceptor,  did  not  do  so  for  the  purpose  of  entitling  them 
to  the  benefit  of  securities  which  another  party  to  the  bill  held  from  the  acceptor ; 
and,  further,  that  the  security  in  the  present  case  was  not  a  security  given  by 
the  acceptor,  bat  by  a  surety  as  between  whom  and  D.,  F.  &  Co.  the  latter  were 
primarily  liable.     Id. 

14.  The  creditors  of  a  firm  of  liquidating  debtors  agreed  to  a  scheme  of 

arrangement  under  the  28th  section  of  the  Bankruptcy  Act,  1869,  which  was 
sanctioned  by  the  court.  Under  this  scheme  the  assets  were  transferred  to  a 
company,  who  were  to  carry  on  the  business,  and  debentures  were  issued  to  the 
creditors  for  the  amount  of  their  proved  debts,  which  were  to  be  payable  out  of 
the  surplus  profits,  after  nreeting  certain  prior  charges.  Among  the  creditors 
was  C. ,  who  had  accepted  accommodation  bills  to  a  lai^  amount  for  the  firm, 
and  who  afterwards  himself  filed  a  liquidation  petition,  and  paid  his  creditors  a 
composition  of  As.  in  the  pound.  The  holders  of  the  bills  thus  accepted  proved 
against  C.'s  estate,  and  received  their  composition  amounting  altogether  to  about 
£32,000.  They  also  proved  against  the  estate  of  the  liquidating  firm  under  the 
scheme  of  arrangement.  Some  of  them  received  the  composition  before  prov- 
ing, and  consequently  only  proved  for  16«.  in  the  pound  ;  the  others  proved  for 
the  whole  amount.  C.  then  claimed  to  stand  in  the  place  of  the  bill  holders  as 
a  creditor  of  the  liquidating  firm  to  the  extent  of  what  he  had  paid  under  the 
composition,  and  to  have  debentures  issued  to  him  to  the  nominal  amount  of 
£32,000  in  their  stead.  His  claim  to  stand  in  the  place  of  those  bill  holders  who 
had  received  their  composition  before  proving  under  the  scheme  of  arrangement 
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to  tlie  extent  of  4s.  in  the  pound  was  allowed  ;  but  as  to  the  others  who  had 
proved  for  the  whole  amount : 

Held,  first,  that  the  debentures  were  not  issued  to  the  creditors  in  satisfaction 
of  their  debts,  but  in  substitution  for  the  dividends  which  under  a  bankruptcy 
would  have  been  payable  on  them.  Ex  parte  Turquand.  Matter  of  Fothergill 
(Chan.  Div.),  XVIII— 618.     See  note,  Id.,  619. 

16. Secondly,  that  the  scheme  of  arrangement  made  no  difference  in  the 

relation  between  C.  and  the  liquidating  firm,  namely,  that  of  surety  and  princi- 
pal debtor,  and  therefore  that  he  had  no  equity  to  receive  anything  out  of  these 
assets  till  the  creditors  had  been  actually  paid  20s.  in  the  pound.  His  claim  to 
debentures  in  respect  of  that  part  of  composition  was  consequently  disal- 
lowed.    Id. 

See  Guaranty,  2-4. 

PMOBITY  — 5(M  EXKCIJTORB,  ETC.,  10  ;    MORTGAGBS,  21-26. 

PRnriLEGED  COMMUNICATION  —  See  Libel,  8-7. 
PROBATE  —  See  Wills,  17-28. 

PROBATE  DUTY. 

1.  Rate  chargeable.  Where  the  whole  beneficial  interest  in  the  testator's 
estate  was  under  his  will  vested  in  his  widow  and  children,  with  a  limitation  in 
favor  of  his  grandchildren,  the  defeasible  character  of  each  child's  interest  only 
affecting  the  shares  of  the  children  or  g^ndchildren  inter  se,  with  a  gift  over 
on  the  happening  of  a  contingency,  probate  must  be  delivered  on  payment  of 
duty  at  the  rate  of  6  per  cent,  notwithstanding  that  additional  duty  is  payable 
on  the  gift  over  taking  effect.  Armytage  v.  Wilkinson  (App.  Cas.),  XXIV 
—254. 

2. :  QuarSt  whether  this  would  not  also  have  been  the  case  had  the  shares 

of  the  children  not  been  vested  in  interest.     Id. 

PROFITS  —  ^  Damages,  18-19 ;  Partnership,  80. 

PROHIBITION. 

1.  Jnrisdiotion  of  writ.  The  provision  of  sect.  7,  of  the  Salford  Hundred 
Court  of  Record  Act  of  1868,  that  "  no  defendant  shall  be  permitted  to  object  to 
the  jnrisdiction  of  the  court  otherwise  than  by  special  plea,  and  if  the  want  of 
Jurisdiction  be  not  so  pleaded  the  court  shall  have  jurisdiction  for  all  purposes,*' 
does  not  oust  the  jurisdiction  of  superior  courts  to  restrain  by  prohibition,  and 
a  defendant  who  is  sued  in  the  Salford  Court,  for  a  matter  over  which  tliat 
court  has  no  jurisdiction,  may  himself  apply  to  a  superior  court  for  such  writ. 
Oram  v.  Brearey  (Exch.  Div.),  XXI— 497. 

2.  Should  not  be  granted  aa  to  part  of  defence.  Where,  in  an  action 
properly  brought  in  an  inferior  court,  the  defendant  sets  up  a  counter-claim  of 
matters  arising  outside  the  jurisdiction  of  the  court,  a  writ  of  prohibition  should 
not  be  granted  against  its  entertaining  jurisdiction  of  such  counterclaim. 
Davis  V.  Flagstaff  Mng.  Co.  (Com.  PI.  Div.),  XXX— 125. 

See  Jurisdiction,  86. 
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V.  Actions  ;  winding  up  ;  contribution 446 

I.  Organization  ;  elections. 

1.  Articles,  oonstraotlon  of.  By  the  articles  of  association  of  a  company  it 
was  provided  (art.  7)  that  the  company  should  have  a  first  and  paramount  lien 
upon  all  shares  of  any  member  for  any  money  due  to  the  company  from  him 
alone  or  jointly  with  any  other  person,  with  power  to  sell  the  shares  and  apply 
the  proceeds  in  or  towards  discharge  of  such  debts ;  and  (art.  16)  that  the  com- 
pany might  decline  to  register  any  transfer  of  shares  whilst  the  member  making 
the  transfer  was,  either  alone  or  jointly  with  any  other  person,  indebted  to  the 
company  on  any  account  whatever : 

ffeld,  that  the  7th  and  16th  articles  related  to  the  same  subject-matter,  and 
that  the  company  could  only  refuse  under  art.  16  to  register  a  transfer  in  cases 
where  they  were  entitled  to  a  lien  under  the  7th  article.  Stockton  AfaUeabie 
Iron  Co.,  In  re  (Chan.  Div.),  XVI— 706. 

2. Held,  also,  that  the  word  "  due"  in  the  7th  article  meant  due  and 

payable  ;  and  that  the  word  "  indebted  "  in  the  16th  article  had  a  similar  signi- 
fication.    Id. 

3.  Elections.  The  articles  of  a  company  provided  that  at  any  general  meet- 
ing, unless  a  poll  was  demanded  by  at  least  two  members,  a  declaration  by  the 
chairman  that  a  resolution  was  carried,  and  an  entry  to  that  effect  in  the  minute 
book,  should  be  sufficient  evidence  of  the  fact ;  that  If  a  poll  was  demanded  it 
should  be  taken  in  such  manner  as  the  chairman  should  direct ;  that  at  any  gen- 
eral meeting  the  chairman  should  be  entitled  to  a  second  or  casting  vote ;  and 
that  every  member  should  have  one  vote  for  every  share.  At  a  meeting  at 
which  five  members  were  present  an  extraordinary  resolution  to  wind  up  the 
company  was  passed.  K.  was  then  proposed  as  liquidator,  and  an  amendment 
was  moved  that  M.  should  be  appointed.  Three  of  the  five  persons  present 
voted  for  M. ,  the  other  two,  holding  a  greater  number  of  shares  than  the  three, 
voted  for  K.    A  poll  was  not  demanded  : 

ffeldy  by  Bacon,  V.C,  that  K.  was  duly  elected ;  but  A^,  on  appeal,  that  a 
poll  not  having  been  demanded,  the  voting  was  to  be  by  show  of  hands,  without 
counting  shares,  and  that  M.,  therefore,  was  duly  elected.  Matter  of  Borburg 
Bridge,  etc..  Go.  (Chan.  Div.),  XXVII— 379.     See  notes,  Id.,  387. 

4.  Where  the  articles  of  association  of  a  limited  company  provided  that 

the  company  should  not  be  affected  with  notice  of  any  trust,  and  contained  pro- 
visions that  every  member  should  be  entitled  to  one  vote  at  a  general  meeting  for 
every  ten  shares,  but  should  not  be  entitled  to  more  than  100  votc^  in  all,  and 
that  no  member  should  vote  at  any  general  meeting  unless  he  had  been  pos- 
sessed of  his  shares  for  three  months  previously  thereto : 
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Held,  that,  according  to  the  articles,  a  member  of  the  company  was  a  person 
whose  name  was  on  the  register  of  shareholders ;  that  the  register  was  the  only 
evidence  by  which  the  rights  of  members  to  vote  at  a  general  meeting  could  be 
ascertained ;  and  that  at  a  general  meeting  no  votes  of  shareholders  properly 
qualified  and  whose  names  had  been  three  months  on  the  register  should  be 
rejected  on  the  ground  that  their  shares  had  been  transferred  to  them  by  other 
shareholders  for  the  purpose  of  increasing  their  own  voting  power,  or  with  an 
object  alleged  to  be  adverse  to  the  interests  of  the  company,  or  on  the  ground 
that  the  holders  were  not  beneficial  owners  of  the  shares.  Pender  v.  Lushing^ 
ton  (Chan.  Div.).  XXII— 640. 

6. An  action  brought  by  a  shareholder  whose  vote  was  rejected,  on  be- 
half of  himself  and  all  others  who  had  voted  with  him,  naming  the  company  as 
co-plaintifF,  against  the  directors,  for  an  injunction  to  restrain  them  from  acting 
on  the  footing  of  the  votes  being  bad  : 

Hddy  maintainable.     Id. 

6. Heldt  also,  that  till  a  meeting  should  be  called  to  decide  whether  or 

not  the  company's  name  should  be  used  as  plaintiff,  the  company's  name  should 
remain  on  the  record.     Id. 

7.  Qualifioation  for  directorship.  Where  the  articles  of  association  of  a 
company  provided  that  no  person  should  be  eligible  as  a  director  unless  he  held 
"  as  registered  member  in  his  own  right  capital  of  the  nominal  value  of  £500  at 
least": 

Held,  that  beneficial  ownership  was  not  necessary  for  a  qualification,  and  that 
a  registered  holder  of  the  required  capital,  though  he  had  transferred  his  shares 
to  another,  was  properly  eligible.  PuVbrook  v.  Richmond  Gonwl.  M.  Co,  (Chan. 
Div.).  XXVI— 886. 

8.  The  articles  of  a  limited  company,  after  naming  the  original  direc- 
tors, gave  to  the  directors  for  the  time  being  power  to  appoint  new  directors  at 
any  time  before  the  first  general  meeting.  It  was  then  provided  that  no  persod 
should  be  qualified  to  be  a  director  who  was  not  a  holder  of  shares  in  the  com- 
pany of  the  nominal  value  of  £500 ;  and  that  no  person  except  the  original 
directors,  and  such  person  as  might  be  appointed  by  them,  should  be  qualified  to 
he  a  director  who  had  not  been  a  holder  in  his  ovm  right  of  such  shares  for  at 
least  six  months. 

J.  was  appointed  a  director  by  the  original  directors,  and  attended  several 
meetings  of  the  board,  but  never  applied  for  or  acquired  any  shares,  and  when 
the  company  was  wound  up  his  name  was  not  on  the  register  of  shareholders : 

Held,  that  the  holding  of  the  necessary  number  of  shares  was  a  condition  pre- 
cedent to  the  election  of  a  director,  and  that  J.'s  election  was  therefore  void ; 
that  his  acting  as  director  was  no  evidence  of  a  contract  to  take  the  shares  ;  and 
that  his  name  could  not  be  placed  on  the  list  of  contributories.  Jtanefi'e  Case. 
Matter  of  Percy  db  KeUy  Nickel,  etc.,  Co.  (Chan.  Div.).  XXIII— 464.  See  notes. 
Id.,  468 

n.  Shakes  and  stock. 

9.  lasiie  of  shares.  A  company  was  formed  for  working  a  mine  in  Corn- 
wall, the  purchase-money  for  which  was  to  be  paid  in  fully  paid-up  shares  to 
be  allotted  to  the  vendor  or  his  nominees.     On  the  18th  of  January  the  memo- 
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rand  am  and  articles  and  the  contract  with  the  vendor  were  sent  down  bj  post 
from  London  to  be  registered  in  Cornwall.  On  the  following  day  the  directors 
met  in  London,  in  the  belief  that  all  the  documents  had  been  registered,  and  the 
vendor  nominated  the  allottees  of  his  paid-up  shares,  and  the  directors  resolved 
that  they  should  be  allotted  accordingly.  On  the  next  day  the  managing  direc- 
tor, finding  that  although  the  memorandum  and  articles  had  been  registered 
the  contract  had  not  been  registered,  told  the  secretary  not  to  issue  certificates 
nor  allow  any  dealings  with  the  shares  till  it  had  been  registered.  The  contract 
was  registered  on  the  26th  of  January.  No  register  of  shareholders  nor  any 
books  of  the  company  were  in  existence  till  after  the  26th,  but  before  that  day 
some  of  the  paid-up  shares  had  been  transferred.  No  certificates  were  issued, 
nor  was  anything  further  done  by  the  company  with  reference  to  the  shares  till 
after  the  26th.  The  books  were  afterwards  made  up,  treating  the  shares  as 
allotted  on  the  19th,  and  registering  the  transfers  as  made  on  the  days  on  which 
they  bore  date : 

Held,  that  the  shares  were  not  to  be  considered  as  issued  before  the  registra- 
tion of  the  contract,  and  that  they  were  to  be  treated  as  fully  paid-up  shares. 
Clarke 8  Case.  Matter  ofAmibrose  Lake  Tin  and  Copper  Go.  (Chan.  Div.),  XXV 
-^32. 

10.  Liability  on  subscription  for  stock.  A  shareholder  in  a  company  filed 
a  bill  to  have  his  contract  to  take  shares  declared  void  on  the  ground  of  decep- 
tion and  misrepresentation  of  the  company  by  reason  of  their  having  commenced 
their  railway  when  only  one- fifth  of  the  share  capital  was  subscribed,  and 
having  entered  into  a  contract  for  the  construction  of  a  part  only  of  the  proposed 
line,  with  insufficient  capital  : 

Heldr  by  Malins,  V.C.,  that  the  grounds  alleged  by  the  plaintiff  would  have 
been  sufficient  to  sustain  his  bill,  but  that  he  had  disentitled  himself  to  relief 
by  reason  of  various  acts  of  acquiescence  when  he  knew  the  financial  position  of 
the  company,  and  by  reason  of  delay  in  filing  the  bill :  JBeldt  on  appeal  (with- 
out giving  any  opinion  as  to  the  plaintifPs  original  title  to  relief),  that  his  biU 
must  be  dismissed  on  the  ground  of  his  having  continued  to  act  as  a  shareholder 
for  some  months  after  he  became  aware  of  the  circumstances  on  which  he 
founded  his  case.  Sharpley  v.  Louth  &  Eagt  Coaet  Ry.  Co.  (Chan.  Div.),  XVII 
—672. 

11.  Oompelling  registry  of  shares.  In  order  to  give  jurisdiction  to  the 
court  or  judge  to  order  rectification  of  the  register  of  shareholders  in  a  company, 
under  s.  85  of  the  Companies  Act,  1862  (25  &  26  Vict.  c.  89),  it  is  not  necessary 
that  there  should  be  actual  default  in  the  company.  Matter  of  Shaw.  Matter 
of  Diamond  Bock  BoHng  Co.  (Q.  B.  Div.),  XXI— 215. 

12. It  is  a  matter  of  discretion  whether  the  court  or  judge  will  exercise 

the  summary  jurisdiction  ;  and  in  a  complicated  or  doubtful  case  the  jorisdic- 
tion  ought  not  to  be  exercised  ;  but  when  the  legal  title  in  the  applicant  is  clear 
the  order  ought  to  be  made'.     Id. 

13.  S.  employed  A.  to  buy  for  him  forty  shares  in  a  limited  company. 

A.  negotiated  for  the  purchase  with  P.,  who  was  the  registered  holder  of  forty 
shares.  S.  paid  A.  the  purchase-money  for  the  shares.  P.  executed  a  transfer 
to  S. ,  and  forwarded  it  to  the  secretary  of  the  company,  together  with  the  scrip, 
and  the  secretary  wrote  on  the  transfer,  "certificates  lodged  at  company's 
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office,"  and  retamed  it  to  P.,  retaining  possession  of  the  scrip.  P.  forwarded 
the  transfer  to  A. ,  and  he  sent  it  to  S. ,  who  executed  the  transfer  and  retamed 
it  to  A.,  in  order  that  he  might  get  S.'s  name  put  upon  the  list  of  shareholders, 
the  articles  of  association  requiring  the  duly  executed  transfer  to  be  lodged  at 
the  chief  office  of  the  company  before  the  transferee  could  be  registered.  A. 
acted  throughout  for  both  parties,  but  he  did  not  pay  over  the  price  to  P.,  and 
falsely  told  him  that  the  purchaser  would  not  complete ;  upon  which  P. 
demanded  back  the  transfer,  and  A.  cut  oft  P.'s  signature  from  the  transfer  and 
sent  the  signature  to  P.,  and  afterwards  absconded.  S.  demanded  to  have  his 
name  put  upon  the  register  as  the  owner  of  the  forty  shares,  for  which  the  scrip 
had  been  deposited  with  the  company;  but  the  company  refused,  at  the  instiga- 
tion of  P.  On  affidavits  disclosing  these  facts,  S.  applied,  under  s.  35  of  the 
Companies  Act,  1862  (25  &  26  Vict.  c.  89),  for  a  judge's  order  to  rectify  the  regis- 
ter by  inserting  S.'s  name  as  the  holder  of  the  forty  shares.  P.  opposed  the 
summons  ;  the  company  appeared,  but  offered  no  opposition.  The  order  having 
been  made  as  prayed  : 

ffMy  that,  S.  having  paid  P.'s  agent  for  the  shares,  and  the  transfer  having 
been  duly  executed,  S.  had  a  legal  title  to  the  shares  ;  that  the  judge  had  juris- 
diction to  decide  the  matter,  if  he  thought  right,  and  that  he  had  exercised  a 
proper  judicial  discretion  in  deciding  and  malcing  the  order.     Id. 

14.  Transfer  of  shares.  A  company  with  unlimited  liability  was  formed  in 
1843  under  a  deed  of  settlement,  and  was  afterwards  provisionally  registered 
under  7  &  8  Vict.  c.  110.  By  their  deed  of  settlement  no  shareholder  was  to 
have  more  than  twenty  votes,  however  large  the  number  of  shares  held,  and 
the  directors  had  power  to  approve  or  disapprove  of  any  person  proposed  by  a 
shareholder  as  a  transferee  of  his  shares.  A  difference  arose  among  the  share- 
holders as  to  the  management  of  the  company,  and  the  plaintiff,  who  was  a 
large  shareholder,  transferred  some  of  his  shares  to  one  person  for  value,  and 
other  shares  to  another  person  as  trustee  for  himself,  in  order  to  increase  his 
voting  power.  The  directors  refused  to  approve  of  the  transfers,  not  from  any 
personal  objection  to  the  transferees,  but  on  the  ground  that  the  transfers  were 
colorable,  and  were  intended  to  increase  the  votes  of  the  transferor  : 

JEteldf  that  the  company  was  not  a  mere  partnership,  but  came  within  the 
laws  applicable  to  joint  stock  companies  ;  and  that  the  directors  had  no  power 
to  refuse  a  transfer,  which  was  a  right  of  property,  except  upon  personal  objec- 
tion to  the  transferee.  They  were  therefore  ordered  to  approve  of  the  transfers  ; 
and  an  inquiry  was  also  directed  as  to  damages.  Moffatt  v.  Farquha/r  (Chan. 
Div.),  XXIII— 781.     See  notes.  Id.,  752. 

15. C.  owned  stock  in  a  company  incorporated  under  the  Companies  Act, 

1862.  His  clerk,  P.,  contracted  to  sell  stock  in  the  company  to  S.,  who  was  the 
nominee  of  6.  In  order  to  carry  out  the  contract,  P.  forged  a  transfer  from  C. 
to  S.,  which  was  left  by  S.  at  the  office  of  the  company  for  registration.  The 
company  sent  a  letter  to  C.  inquiring  whether  the  transfer  was  correct :  as  they 
received  no  answer  from  him,  they  registered  the  transfer.  B.  borrowed  money 
from  a  bank,  and  by  way  of  security  for  the  loan  the  stock  was  transferred  by  S. 
at  the  request  of  B.  to  I.  as  trustee  for  the  bank,  and  the  company  registered  I. 
as  owner  and  issued  a  certificate  accordingly.  The  money  borrowed  by  B.  was 
afterwards  repaid  by  him  to  the  bank,  and  the  stock  was  held  by  I.  as  a  bare 
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trustee  for  B.  The  forgery  was  discovered,  and  the  company  then  refused  to 
acknowledge  I.  as  the  holder  of  the  stock.  In  an  action  brought  by  B.  and  I.  to 
compel  the  company  to  recognize  their  title  : 

JSeldf  that  although  I.,  as  trustee  for  the  bank,  might  have  acquired  a  good 
title  by  estoppel  against  the  company,  yet  that  title  ceased  when  the  loan  by 
the  bank  was  paid  off,  and  that  no  estoppel  existed  in  favor  of  B.  against  the 
company;  for  B.  in  contracting,  through  S.,  to  buy  the  stock  belonging  to  C. 
had  acted  on  the  faith  of  the  forged  transfer,  and  had  not  relied  upon  any  act 
of  the  company,  and  by  sending  the  forged  transfer  to  the  company  had  induced 
them  to  recognize  his  nominee  as  the  holder,  and  that  the  action  would  not  lie. 
Anglo  American  Tdg.  Co.  v.  Spurting,  and  Simm  v.  Anglo  Am,  Tdg,  Co.  (Q,  B. 
Div.),  XXIX— 258.     See  notes.  Id.,  280. 

16.  Forfeiture  of  shares.  The  directors  of  a  company,  which  was  governed 
by  the  regulations  of  Table  A,  in  the  Companies  Act,  1862,  resolved  on  the  16th 
of  September  that  a  call  of  £2  per  share  be  made,  and  that  the  shareholders  be 
requested  to  pay  the  same  as  soon  as  possible.  They  afterwards,  on  the  same 
day,  gave  verbal  instructions  to  the  secretary  to  make  the  call  payable  on  the 
16th  of  December,  and  he  sent  a  circular  notice  to  the  shareholders  accordingly. 
J. ,  one  of  the  shareholders,  did  not  pay  the  call,  and  on  the  21st  of  December 
the  secretary  wrote  to  him,  telling  him  that  if  he  did  not  pay  the  amount  of  the 
call  together  with  interest  at  5  per  cent,  from  the  date  of  the  call,  on  or  before 
the  3lBt  of  December,  his  shares  would  be  liable  to  forfeiture.  J.  did  not  pay, 
and  on  the  4th  of  January  the  directors  passed  a  resolution  forfeiting  his  shares  : 

Held,  that,  as  the  notice  of  the  21st  of  December  claimed  interest  from  the 
date  of  the  call,  instead  of  from  the  day  fixed  for  its  payment,  as  provided  by 
clause  6  of  Table  A,  it  was  a  bad  notice,  and  the  forfeiture  was  invalid,  and  an 
injunction  was  granted  restraining  the  company  from  proceeding  further  under 
the  resolution  of  forfeiture.  Johnson  v.  LyUle*8  Iron  Agency  (Chan.  Div.), 
XXII--809.     See  notes.  Id.,  406. 

17.  — —  Senible,  that  the  time  for  payment  of  the  call  could  not  properly  be 
fixed  by  a  mere  verbal  direction  to  the  secretary.     Id. 

18.  A  clause  in  articles  of  association  providing  that  the  share  of  mnj 

stockholder  who  directly  or  indirectly  commenced  or  threatened  any  action,  suit 
or  other  proceeding  against  the  company  or  the  directors  should  be  Cprfeited  on 
payment  to  him  of  the  full  market  value.  Held,  void.  Hope  v.  Int&maHonal 
Financial  So.  (Chan.  Div.),  XIX— 838. 

III.    Powers  and  liabilitt  op  company. 

19.  Reduction  of  capital.  Sect.  9  of  the  Companies  Act,  1867,  is  to  be  read 
together  with  and  as  part  of  sect.  12  of  the  Companies  Act,  1662  ;  and  the  word 
"capital"  in  the  latter  enactment  means  the  same  thing  as  the  same  word  in 
the  former — that  is  to  say,  nominal  capital  only,  consequently  where  the  capi- 
tal of  a  company  has  been  issued  and  fully  paid  up,  the  court  has  no  jurisdiction 
to  confirm  a  resolution  for  reduction  of  such  capital.  Matter  of  KirkstaU  Brew- 
ery Co.  (Chan.  Div.).  XXII— 277. 

20.  The  nominal  capital  of  a  limited  company  was  divided  into  shares 

of  £82  each,  all  of  which  was  subscribed  for.  On  all  the  shares  (except  a  few 
which  were  paid  up  in  fuU)  £29  per  share  was  paid,  leaving  £8  per  share  to  be 
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called  np.  The  capital  having  heen  partially  lost  through  the  depreciation  of 
the  property  which  represented  it,  the  company  desired  to  write  off  the  loss, 
and  for  that  purpose  proceeded  to  take  steps  under  the  Companies  Act.  1867, 
for  reducing  their  nominal  capital.  They  accordingly  passed  a  resolution  that 
the  nominal  capital  should  be  reduced  to  a  specified  amount,  and  that  each  £33 
share  should  be  reduced  to  £23  by  the  extinction  of  £9  per  share,  to  the  intent 
that  the  existing  liability  of  £3  per  share  on  all  the  shares,  except  those  fully 
paid  up,  should  be  preserved.  They  then  presented  a  petition  for  an  order  for 
confirming  the  resolution,  the  minute  required  by  sect.  15  of  the  act  stating  that 
the  amount  of  the  reduced  capital  was  divided  into  shares  of  £33  each  (instead 
of  the  original  £32),  on  all  of  which  (except  the  fully  paid-up  shares)  the  sum 
of  £20,  and  no  more,  was  to  be  deemed  to  have  been  paid  up  : 

Held,  upon  an  application  by  the  company,  by  summons,  for  liberty  to  pro- 
ceed with  the  petition,  that  the  court  had  no  jurisdiction  to  sanction  the  pro- 
posed reduction  of  capital,  inasmuch  as  the  act  contained  no  provision  for 
enabling  a  company  whose  paid-up  share  capital  had  been  partially  lost,  as  in 
the  present  instance,  to  write  off  that  loss  by  reducing  the  nominal  amount  of 
each  share.    MtOter  of  Eblno  Vale  Steel,  etc.,  Co,  (Chan.  Div.),  XXI— 726. 

21. A  company,  having  150,000  shares  issued  and  half  paid  up,  passed 

a  special  resolution  that  the  directors  should  have  power  to  apply  the  company's 
assets  in  purchasing  from  any  shareholders  willing  to  sell,  any  number  of  shares 
not  exceeding  100,000 ;  and  that  such  shares  should  not  be  reissued  by  the 
directors  without  the  authority  of  a  general  meeting.  The  company  had  no 
power  under  its  memorandum  of  association  or  articles  to  purchase  or  deal  in  its 
own  shares  or  accept  surrenders : 

Held,  that  the  scheme  was  uUra  mrea  and  invalid,  being  either  an  attempt  to 
reduce  the  capital  of  the  company  without  complying  with  the  provisions  of  the 
Companies  Act,  1867,  ss.  9-13,  or  else  a  trafficking  in  the  shares  of  the  company 
which  was  not  authorized  by  the  memorandum  of  association.  Hope  v.  Inter- 
noHonal  Financial  So.  (Chan.  Div.),  XIX— 883. 

22.  Held,  that  the  clause  was  invalid.     Id. 

23.  Oontraot  by  company.  A  company  can  ratify  a  contract  which  was 
made  by  its  promoters  when  the  company  was  not  in  existence.  SpiUer  v.  Pa/ris 
Skating  Sink  Co.  (Chan.  Div.),  XXIII— 640.     See  note.  Id.,  642. 

24.  Debentures,  validity  oL  Three  directors  of  a  company  advanced 
money  to  the  company  and  took  as  security  a  debenture,  giving  a  general  charge 
on  the  undertaking.  The  debenture  was  registered,  but  the  register  contained 
no  description  of  any  property  as  charged : 

HM,  that  the  debenture  was  not  valid  as  against  the  creditors  of  the  com- 
pany.    MaUer  ofKaJtwe  Inm  Ore  Co.  (Chan.  Div.),  XVI— 779. 

25.  Iie#^  by.  The  railway  of  the  T.  Company  was  a  short  line  in  connec- 
tion with  the  lines  of  the  G.  E.  Company  and  the  6.  Company,  and  all  traffic 
-which  went  over  it  passed  over  some  part  of  the  railways  of  those  companies. 
By  a  local  and  personal  act  in  1863,  reciting  a  lease  of  the  T.  Railway  to  certain 
lessees  for  a  term  to  expire  in  1875,  and  reciting  that  under  an  arrangement 
between  the  G.  E.  Company  and  the  lessees  the  traffic  was  worked  by  the  G.  E. 
Company,  powers  were  given  to  the  three  companies  and  the  lessees  to  enter 
into  arrangements  for  the  modification  of  the  lease,  for  the  transfer  of  it  to  the 

Vol.  a  ^ 
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G.  E.  CompaDj  and  B.  Company,  or  one  of  them,  and  for  the  granting  of  a  new 
lease  to  one  or  both  of  those  two  companies ;  and  it  then  provided  that  the  G.  K 
Company  and  the  B.  Company  might  enter  into  agreements  with  respect  to  the 
working,  maintenance,  and  management  of  the  T.  Railway,  or  any  part  thereof, 
and  of  the  railways  of  the  two  last-mentioned  companies  connected  therewith. 
The  G.  E.  Company  afterwards  became  lessees  of  the  B.  Railway  for  a  long 
term.  The  lease  of  the  T.  Railway  having  expired,  the  G.  E.  Company  in  1876 
entered  into  an  agreement  with  the  T.  Company  to  supply  the  T.  Company  with 
locomotive  power  for  five  years  npon  the  terms  therein  mentioned,  and  with  car- 
riages, wagons,  and  break  vans  for  two  years.  An  action  was  commenced  by  the 
Attorney-General,  at  the  relation  of  a  manufacturer  of  rolling  stock,  to  restrain 
the  G.  £.  Company  from  letting  rolling  stock  on  hire,  and  from  manufacturing 
any  rolling  stock  for  the  purpose  of  so  letting  it  : 

Held,  on  appeal,  reversing  the  decision  below,  that,  apart  from  the  local  and 
personal  act,  the  letting  on  hire  by  the  G.  E.  Company  to  the  T.  Company, 
whose  line  was  connected  with  their  own  and  could  only  be  worked  profitably 
in  connection  with  it,  parts  of  their  surplus  stock  was  not  vUra  vires;  that  if  it 
would  otherwise  have  been  so,  it  was  authorized  by  the  local  and  personal  act. 
AUamey-Oeiwral  v.  Great  Eastern  By.  Co,  (Chan.  Div.),  XXVII— 672.  See 
notes,  Id.,  725. 

26.  ffeld,  also,  that,  if  it  had  been  tiUra  tires,  no  such  case  of  public 

mischief  was  shown  as  would  entitle  the  Attorney-General  to  interfere ;  the  mere 
fact  that  a  proceeding  is  vltra  vires  not  being  sufficient  for  that  purpose  unless 
injury  to  the  public  is  shown.     Id. 

27.  HMt  that  when  a  company  acts  in  contravention  of  its  powers,  it 

is  the  interest  of  the  public  that  the  law  should  be  observed,  and  the  duty  of 
the  Attorney- General  to  enforce  it.     Id. 

28.  Loan  by.  By  Art.  50  of  the  articles  of  association  of  the  O.  R.  Company 
(which  was  limited  by  guarantee,  and  registered  in  Victoria  under  a  local  act 
corresponding  with  the  English  Companies  Act,  1862),  it  was  provided  that  the 
directors'  power  of  borrowing  sums  on  the  credit  of  the  company  "should  not 
exceed  in  the  aggregate  as  an  existing  debt  at  the  same  time  one  half  of  the  then 
actually  paid-up  capital."  The  articles  contained  no  restriction  upon  the  com- 
pany's power  of  borrowing  ;  and  the  directors'  power  to  borrow  was  capable  of 
being  extended  under  Art.  81,  by  one  half  of  the  votes  of  all  the  shareholders 
given  at  a  general  meeting. 

On  the  2dd  of  December,  1867,  the  directors  obtained  a  letter  of  credit,  No. 
150,  for  £10,000,  and  on  the  11th  of  September,  1868,  a  letter.  No.  141,  for 
£5,000,  and  stated  to  that  effect  in  their  report  of  the  29th  of  October,  1868, 
which  was  ratified  at  the  half-yearly  meeting  of  that  date.  Letter  No.  150  ex- 
pired on  the  29th  of  March,  1869,  but  was  renewed.  On  the  9th  of  |^ptember, 
1869,  the  directors  obtained  another  letter  of  credit.  No.  158,  for  £5,000,  but 
this  act  was  never  assented  to  or  ratified  by  the  shareholders. 

In  a  suit  by  the  respondent  bank  to  enforce  against  the  appellant,  as  the 
assignee  of  the  right,  title,  and  interest  of  the  O.  R.  Company,  an  equitable 
mortgage  which  had  been  granted  by  the  company  to  secure  advances  made  by 
the  bank,  which,  with  interest,  amounted  to  £15,296,  it  appeared  that  half  of 
the  actually  paid-up  capital  was  never  more  than  £8,650 ;  that  at  the  end  of 
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1870  the  balance  dae  to  the  bank  was  £8 ;  and  that  the  sums  claimed  in  this 
sait  had  been  advanced  in  February,  1871,  viz.,  £10,000  under  letter  No.  150, 
and  £5,000  under  letter  No.  153 : 

Hieldf  that  the  limitation  of  the  power  of  borrowing  and  mortgaging  contained 
in  Art.  50  was  merely  a  limitation  of  the  authority  of  the  directors  conferred  by 
the  same  article  ;  that  it  was  not  a  limitation  of  the  general  powers  of  the  com- 
pany, and  that  the  acts  of  the  directors  in  excess  of  their  authority  might  be 
ratified  by  the  company  and  rendered  binding.  Iroine  v.  Union  Bank  of  Aus- 
tralia (App.  ('as.),  XIX— 158. 

29.  The  ratification  of  the  report  of  the  29th  of  October,  1868,  did  not 

authorize  the  directors  to  obtain  letter  of  credit  No.  158,  in  September,  1869,  or 
to  borrow  £5,000  thereon  in  February,  1871.     Id. 

30.  The  ratification  of  letter  of  credit  No.   150,  for  £10,000,  did  not 

authorize  the  renewal  of  it,  or  the  acting  upon  it  after  the  time  originally  lim- 
ited had  expired.     Id. 

31.  Although  it  might  be  competent  for  a  majority  of  shareholders 

present  (though  not  a  majority  of  the  shareholders  of  the  company)  at  an  extra- 
ordinary meeting  convened  for  that  object,  and  of  which  object  due  notice  had 
been  given,  to  ratify  an  act  previously  done  by  the  directors  in  excess  of  their 
authority;  yet  if  the  object  was  to  give  the  directors  in  future  an  extended 
authority  beyond  what  is  given  by  Art.  50,  that  conld  only  be  effected  by  a  vote 
of  one  half  of  all  the  shareholders  of  the  company.     Id. 

32. The  ratification  at  a  half-yearly  meeting  of  a  particular  act  of  the 

directors  in  excess  of  authority  would  not  extend  the  authority  of  the  directors 
Bo  as  to  authorize  them  to  do  similar  acts  in  future.    Id. 

33.  Liability  to  promoters.  By  an  agreement  made  between  the  vendor  of 
certain  ironworks  and  W.  and  H.,  it  was  agreed  that,  if  W.  and  H.  succeeded 
within  three  months  in  getting  up  a  company  for  the  purchase  of  the  ironworks 
at  a  valuation,  they  should,  out  of  the  purchase-money,  receive  £1,500.  By  an 
agreement  dated  a  few  weeks  later,  the  vendor  agreed  with  W.,  as  trustee  for 
the  company,  that  the  company  should  buy  the  ironworks  at  a  valuation.  W.  and 
H.  did  not  get  up  a  company  within  the  three  months,  but  after  some  time  they 
formed  a  company  with  seven  shareholders,  who  were  also  the  directors.  These 
shareholders  were  not  informed  of  the  agreement  to  pay  W.  and  H.  the  £1,500. 
The  company  was  registered,  and  by  the  articles  of  association  the  agreement 
for  the  purchase  of  the  property  at  a  valuation  was  adopted,  and  it  was  pro- 
vided that  the  directors  should  pay  all  expenses  incurred  in  getting  up  and  regis- 
tering the  company.  Very  few  other  shares  were  applied  for:  none  were 
allotted,  and  the  company  was  wound  up. 

W.  and  H.  claimed  in  the  winding-up  remuneration  for  their  services  both 
before  and  after  the  company  was  formed,  and  the  valuer  claimed  his  charges 
for  valuing : 

Held,  that,  though  W.  and  H.  might  not  have  a  legal  claim  as  to  services  be 
fore  the  formation  of  the  company,  they  would  have  had  a  good  equitable  claim, 
so  far  as  the  company  derived  benefit  from  them,  and  would  have  a  legal  claim 
as  to  services  rendered  after  the  formation  of  the  company.    Matter  of  Hereford 
d  South  Wales  Wag<ni,  etc.,  Co.  (Chan.  Div.),  XVII— 644, 
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43. By  Brett,  L.J.,  that  a  contract,  and  not  a  trust,  existed  between  the 

plaintiff  and  the  company,  and  that  the  defendants  could  not  be  held  liable  as 
constructive  trustees  for  aiding  and  abetting  in  the  breach  of  a  trust.     Id. 

44.  By  Baggallay,  L.J.,  dissenting,  that  the  relation  of  trustee  and  cestui 

que  trust  existed  between  the  company  and  the  plaintiff,  that  a  breach  of  trust 
had  been  committed  by  the  company,  that  the  defendants  were  parties  to  the 
breach  of  trust,  and  that  the  evidence  rejected  at  the  trial  ought  to  have  been 
admitted,  as  it  tended  to  show  whether  the  defendants  had  derived  any  personal 
benefit  from  the  breach  of  trust.     Id. 

45.  -; —  Three  directors,  who  had  not  paid  or  been  called  upon  to  pay  anything 
on  their  shares,  made  themselves  liable  on  their  i)er8onal  guarantee  for  money 
advanced  to  the  company  by  a  bank.  The  company  being  in  difficulties,  and 
the  bank  having  recovered  judgment  against  the  guarantors,  a  resolution  was 
passed  by  the  board  of  directors  that  in  order  to  reduce  the  debt  due  to  the  bank 
the  directors  be  recommended  to  pay  in  advance  the  amount  of  their  shares. 
The  three  directors  subsequently  paid  a  sum  equal  to  the  amount  of  their  shares, 
which  was  carried  to  the  credit  of  the  company  at  the  bank.  Two  days  after- 
wards a  petition  was  presented  on  which  an  order  for  winding  up  was  made : 

Seldf  that  the  three  directors  were  guilty  of  no  breach  of  trust  or  duty  to  the 
company  in  paying  up  their  shares  in  order  to  relieve  themselves  of  their  per- 
sonal liability  to  the  bank ;  that  the  payment  was  a  valid  payment  on  account  of 
the  shares  ;  and  that  the  shares  must  be  treated  as  paid  up  shares.  PoMs  Case, 
Matter  of  Wincham  Ship  Building,  B.  &  8.  Co.  (Chan.  Div.),  XXVI— 142. 

46. for  fraud.    A  director  of  a  company  is  not  liable  for  a  fraud  (such 

as  the  issue  of  a  fraudulent  prospectus  of  the  company)  committed  by  his  oo-di- 
rectors  or  by  any  other  agent  of  the  company,  unless  he  has  either  expressly 
authorized  or  tacitly  permitted  its  commission.  CargiU  v.  Bower  (Chan.  Div.), 
XXVII— 63. 

47.  Two  shareholders  in  a  company  commenced  an  action  against  H., 

the  managing  director  of  the  company,  and  two  other  directors,  and  the  com- 
pany, for  the  puri>ose,  inter  cUia,  of  setting  aside  for  fraud  a  sale  by  H.  to  the 
promoters  which  was  adopted  by  the  company.  The  statement  of  claim  alleged 
that  H.  and  the  other  two  directors  who  were  defendants  formed  a  majority  of 
the  board,  and  that  the  two  were  under  the  control  of  H.  and  refused  to  take 
any  steps  with  reference  to  the  acts  complained  of,  and  that  H.  possessed  such  a 
preponderance  of  votes  that  no  steps  could  be  taken  within  the  company  to 
remedy  those  acts.  H.  demurred,  on  the  ground  that  the  frame  of  the  action 
was  improper,  as  it  ought  to  have  been  brought  in  the  name  of  the  company. 
The  demurrer  was  allowed,  with  liberty  to  amend  by  adding  the  company  as  a 
plaintiff  : 

Held,  on  appeal,  that  the  acts  complained  of  being  acts  which  a  majority 
could  not  sanction  so  as  to  bind  the  minority,  and  there  being  allegations  show- 
ing that  it  was  impossible  to  get  the  company  to  impeach  those  acts,  a  demurrer 
on  the  ground  that  the  company  ought  to  have  been  plaintiff  could  not  be  sus- 
tained.    Mason  v.  Harris  (Chan.  Div.),  XXVII— 368.     See  note.  Id.,  379. 

48. for  misapplication  of  funds.    E.  agreed  with  S.  that  S.  should  get 

up  a  company  to  purchase  and  work  a  colliery  which  E.  had  power  to  sell ;  that 
S.  should  sell  to  the  company  for  a  certain  price  in  cash  and  shares,  and  that 
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the  balance,  after  paying  preliminary  expenses,  should  be  equally  divided.  S. 
promoted  the  formation  of  a  company  to  purchase  the  colliery  for  £25,000  in 
cash  and  £25,000  in  paid-up  shares,  and  induced  six  gentlemen  to  become  direc- 
tors, engaging  that  they  should  be  at  no  expense.  The  articles  contained  a 
clause  empowering,  but  not  binding,  the  directors  to  pay  the  preliminary  ex- 
penses attending  the  formation  of  the  company.  Shortly  before  the  company  was 
registered  an  agreement  was  made  between  S.  and  the  directors  that  S.  should 
receive  £8,500  for  preliminary  expenses.  On  this  occasion  he  produced  a  list  of 
preliminary  expenses,  but  did  not  produce  vouchers,  and  no  inquiry  was  made 
of  him  as  to  whether  he  was  entitled  to  receive  anything  under  his  arrange- 
ments with  E.  S.  received  £3,200  from  E.,  and  received  out  of  the  funds  of 
the  company  the  £3,500,  out  of  which  he  paid  the  calls  on  the  shares  which  the 
directors  had  taken  to  qualify  them  for  the  office.  The  company  having  been 
ordered  to  be  wound  up  : 

Held^  that  the  directors  were  jointly  and  severally  liable  to  repay  to  the  com- 
pany the  sum  so  ordered  to  be  paid  to  S.  for  preliminary  expenses,  on  the 
ground  that  the  money  was  paid  in  order  to  provide  the  directors'  qualifications. 
Matter  of  Englefidd  ColUery  Co.  (Chan.  Div.),  XXV— 361.     See  notes,  Id.,  874. 

49.  Held,  on  appeal,  that  this  decision  must  be  affirmed,  for  that  the 

directors  had  by  their  agreement  with  S.  disqualified  themselves  for  exercising 
a  discretion  as  to  the  payment  of  preliminary  expenses,  and  had  not  used  due 
care  and  caution  in  examining  into  the  propriety  of  paying  them,  and  that,  irre- 
spective of  the  fact  of  their  calls  having  been  paid  out  of  the  money  received  by 
S.,  the  payment  to  him  was,  under  the  circumstances,  a  misapplication  of  the 
funds  of  the  company,  for  which  they  were  liable  under  the  Companies  Act, 
1862,  s.  165.     Id. 

60. Upon  the  formation  of  a  company,  promotion  money  had  been 

improperly  paid,  of  which  B.  was  cognizant  though  not  a  party  thereto.  B. 
subsequently  became  a  director,  but  took  no  steps  to  recover  the  money  for  the 
company. 

The  company  was  now  being  wound  up.  On  a  summons  by  the  liquidator  to 
make  B.  liable  under  the  above  circumstances  : 

Held,  that  B.  was  not  liable  for  wilful  default  or  for  misfeasance  under  sect. 
165  of  the  Companies  Act,  1862.  Fm'est  of  Dean  Coal  M.  Co.,  Matter  of  (Chan. 
Div.),  XXVII— 19. 

61. for  misrepresentation.    The  L.  Railway  Company  had  power  under 

its  acts  to  issue  £100,000  preference  shares  and  a  large  amount  of  ordinary 
shares.  By  an  act  passed  in  1864,  it  was  amalgamated,  together  with  other 
companies,  with  the  C.  Company,  at  which  time  it  had  issued  £85,000  preference 
shares,  which  were  to  rank  as  No.  1  Preference  Stock,  and  £60,(X)0  ordinary 
shares,  which  were  to  rank  as  No.  2  Preference  Stock,  and  power  was  reserved 
by  the  act  to  the  C.  Company  to  raise  any  capital  which  any  of  the  amalgamated 
companies  had  power  to  raise  before  the  amalgamation.  The  directors,  under  a 
bona  fide  belief  that  they  had  power  to  raise  the  remaining  £15,000  preference 
shares  of  the  L.  Company,  and  to  make  them  rank  with  the  £85,000  No.  1 
Preference  Stock,  issued  £15,000  preference  stock,  and  described  them  in  the 
certificates,  which  were  signed  by  the  directors  and  the  secretary,  as  "  No.  1 
Preference  Stock,"  and  some  of  this  stock  was  purchased  by  the  plaintiffs. 
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A  scheme  was  filed  in  Chancery  for  arranging  the  affairs  of  the  0.  Company, 
and  it  was  decided  by  the  court  that  the  new  stock  was  not  No.  1  Preference 
Stock,  but  ranked  below  both  it  and  No.  2  Preference  Stock. 

On  a  bill  being  filed  by  the  plaintiffs,  alleging  that  they  had  been  deceived  by 
the  form  in  which  the  stock  had  been  issued  and  the  certificates  made,  and 
praying  that  the  company,  the  directors,  and  secretary  might  be  held  responsible 
for  the  misrepresentation  : 

HM,  by  the  Master  of  the  Rolls,  that  the  company,  and  also  the  directors  and 
secretary,  were  liable  to  make  good  the  misrepresentation  to  the  plaintiffs,  and 
either  to  issue  No.  1  Preference  Stock  to  them  or  repay  them  their  purchase- 
money.  EctglesfiM  v.  Marquis  of  Londonderry  (Chan.  Div.),  XXI — 647.  See 
notes.  Id.,  670. 

62.  But  the  Court  of  Appeal,  being  of  opinion,  on  the  result  of  the  evi- 
dence, that  the  plaintiffs  did  not  suppose  they  were  purchasing  part  of  the 
£85,000  No.  1  Preference  Stock,  but  a  new  stock  which  ranked  with  the  No.  1 
Preference  Stock,  heldy  that  the  plaintiffs  had  not  been  deceived  by  any  misrep- 
resentation of  fact,  but  that  there  had  been  a  common  misconception  of  law, 
and  they  accordingly  reversed  the  decree  of  the  Master  of  the  Rolls,  and  dis- 
missed the  bill  with  costs.     Id. 

63.  For  money  advanced  on  anaathorized  loan.  By  the  certified  rules 
of  an  unincorporated  building  society  the  directors  might  borrow  money  not 
exceeding  a  prescribed  amount.  Loans  were  made  to  the  society  through  its 
secretary  in  accordance  with  advertisements,  issued  with  the  authority  of  the 
directors,  that  such  loans  might  be  so  made  by  bringing  the  money  to  the  office 
of  the  secretary.  In  each  case  a  receipt  was  given  by  the  secretary  for  the 
money  as  a  loan  to  the  society,,  with  a  written  undertaking  by  him  "  to  procure 
the  promissory  note  of  the  directors  for  the  loan,"  and  afterwards,  in  pursuance 
to  such  undertaking,  the  receipt  was  exchanged  for  such  note,  which  always 
bore  the  date  of  the  receipt.  After  an  amount  had  been  so  borrowed  exceeding 
the  limit  prescribed  by  the  rules,  the  plaintiffs,  who  had  on  several  previous 
occasions  lent  money  to  the  society  according  to  the  above  mode,  paid  a  sum  to 
the  secretary  as  a  loan  to  the  society,  and  received  from  him  the  usual  receipt 
and  undertaking,  but  no  promissory  note  of  the  directors  was  ever  afterwards 
given,  and  the  secretary  absconded,  appropriating  that  sum,  with  other  moneys 
of  the  society,  to  his  own  use.  In  an  action  against  the  society  and  directors, 
the  jury  found  that  the  society  held  out  the  secretary  to  the  plaintiffs  as  having 
authority  to  receive  the  loan  on  their  behalf  on  the  terms  on  which  it  was 
received,  and  that  the  directors  did  the  same  : 

Hdd,  that  such  finding  was  bad  in  point  of  law  as  against  the  society,  and 
that,  as  the  limit  for  borrowing  prescribed  by  the  rules  had  been  exceeded  when 
the  loan  was  made  by  the  plaintiffs,  the  society,  which  had  derived  no  benefit, 
was  not  liable  for  such  loan.  Chapleo  v.  Brunswick  Building  So.  (Q.  B.  Div.), 
XXIX— 781. 

64. Held  (Bramwell,  L.J.,  doubting),  that  although  there  was  no  fraud 

on  the  part  of  the  directors  they  were  personally  liable  to  the  plaintiflb  for  the 
money  which  had  been  so  advanced.     Id. 

66.  For  proceeds  of  mortgaged  property.  A  company  mortgaged  chat- 
tels to  two  of  the  directors,  who  furnished  the  secretary  with  the  necessary 
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particulars  for  entering  it  in  the  register  of  mortgages,  and  directed  him  to 
register  it,  but  he  omitted  to  do  so.  The  directors  put  in  force  the  powers  in 
their  mortgage  and  realized  their  secaritj;  and  subsequently  the  company  was 
ordered  to  be  wound  up  : 

Held^  that  as  the  directors  bad  not  "knowingly  and  wilfully  authorized  or 
permitted  the  omission  "  of  the  entry  of  the  mortgage  on  the  register,  and  had 
realized  their  security  before  the  commencement  of  tbe  winding-up,  the  liqui- 
dator could  not  compel  them  to  refund  the  proceeds  of  the  security.  Borough 
of  Hackney  Newspaper  Go.y  Matter  of  {Ch&u.  Div.),  XVIII — 751. 

66.  Director  must  not  make  profit  out  of  company.  The  promoters  of  a 
company,  who  were  also  directors,  purchased  land  and  sold  it  to  the  company 
at  an  increased  price,  retaining  the  difference  for  themselves.  Part  of  the  pur- 
chase money  was  paid  in  debenture  bonds.  After  the  company  had  gone  into 
liquidation,  L.,  a  director,  but  not  one  of  the  promoters,  purchased  100  of  the 
debentures  at  25  per  cent.,  for  which  he  claimed  to  prove  : 

If^,  that  L.,  as  a  director,  could  not  plead  ignorance  of  the  purchase  by 
which  the  shareholders  were  defrauded  ;  that,  having  been  in  the  position  of  a 
trustee  for  the  shareholders,  he  could  not,  by  the  purchase  of  debentures  after 
the  insolvency,  make  a  profit  out  of  a  transaction  which,  as  such  trustee,  he 
ought  to  have  prevented,  and  that  the  claim  must  be  disallowed. 

67.  On  the  claim  being  heard  by  the  Court  of  Appeal  the  matter  was 

compromised  on  the  terms  of  the  oflScial  liquidator  paying  to  L.  the  amount 
which  he  actually  paid  for  the  debentures,  with  interest  from  the  date  of  pur- 
chase. Matter  of  Larking,  Matter  of  Imperial  Land  Co,  (Chan.  Div.),  XX — 
762.     See  notes.  Id.,  774. 

68.  Promoters'  liability  for  fraud.  Action  brought  by  the  plaintiff  under 
the  Companies  Act,  1867,  s.  88,  to  recover  the  amount  paid  by  him  on  certain 
shares  taken  by  him  in  the  L.  Company  on  the  ground  of  the  fraud  of  the 
defendants  (promoters  of  the  company),  in  omitting  from  the  prospectus  two 
contracts  entered  into  by  them  as  promoters  —  the  one  a  contract  between  the 
defendants  C.  &  P.  and  one  S.,  for  the  purchase  of  certain  foreign  concessions 
for  the  construction  of  tramways  which  the  company  was  afterwards  incorpo- 
rated to  make  and  work  ;  the  other  a  contract  between  the  defendants,  C.  &  P. 
and  the  defendant  G.,  as  to  certain  payments  to  be  made  by  C.  &  P.  to  G.  in 
consideration  of  his  obtaining  for  them  a  contract  from  the  company  for  the  con- 
struction of  the  tramways,  by  means  of  which  fraud  the  plaintiff  had  been 
induced  to  take  the  shares,  which  proved  worthless.  The  jury  found  that  these 
contracts  were  material  to  be  made  known  to  the  intended  shareholders  of  the 
company  : 

Held,  that  the  contracts  ought  to  have  been  specified  in  the  prospectus,  and 
that  the  defendants  were  liable.     Ttoycross  v.  Orant  (C.  P.  Div.),  XXI — 387. 

69. Held,  that  the  words  "knowingly  issuing"  in  s.  88  mean  intention- 
ally issuing  a  prospectus  without  inserting  the  contracts  which  are  required  by 
that  section  to  be  specified,  although  they  are  omitted  under  the  bona  fide  belief 
that  it  is  unnecessary  to  specify  them.     Id. 

60. At  the  trial  the  judge  directed  the  jury  that  if  the  real  damage 

occasioned  to  the  plaintiff  by  the  defendants'  fraud  was  the  price  he  paid  foi 
the  shares,  he  was  entitled  to  recover  that  amount.  The  jury  assessed  the 
damages  at  the  price  paid  by  the  plaintiff  : 
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ffeldf  affinniDg  the  judgment  of  the  Common  Pleas  Division,  that  the  direction 
was  right,  and  that  the  shares  taken  by  the  plaintiff  being  worthless  he  was 
entitled  to  recover  the  amoant  paid  bj  him  for  them.     Id. 

61.  A  lease  of  an  island  in  the  West  Indies  containing  extensive  depos- 
its of  phosphate  of  lime  was,  on  the  30th  of  August,  1871,  contracted  to  be  sold 
subject  to  the  sanction  of  the  court,  to  a  person  who  was  in  fact  the  agent  or 
trustee  for  a  syndicate  or  group  of  speculators,  and  the  contract  was  confirmed 
by  the  judge  in  chambers  on  the  15th  of  September.  This  agent,  on  the  20th 
of  September,  agreed  to  sell  the  property  to  a  trustee  for  the  plaintiff  company, 
registered  the  same  day,  for  double  the  price  at  which  he  had  purchased,  and 
which  had  been  paid.  The  main  object  of  the  new  company,  as  stated  by  the 
memorandum  of  association,  was  to  acquire  the  lease  of  the  island  and  work  the 
phosphates.  There  were  five  directors,  who  were  named  in  the  articles  of  asso- 
ciation. Of  these,  two  were  away  from  England  when  the  company  was  formed, 
and  took  no  part  in  the  management  till  after  the  purchase  was  completed; 
another  was  the  trustee  who  purchased  on  behalf  of  the  sjmdicate  ;  and  another, 
by  arrangement  made  before  the  registration  of  the  company,  obtained  his  share 
qualification  by  gift  or  loan  from  the  principal  member  of  the  syndicate,  who  in 
fact  directly  or  indirectly  selected  all  the  directors.  The  fifth  was  independent 
of  the  syndicate.  The  three  last  mentioned  directors,  at  a  board  meeting  on  the 
29th  of  September,  adopted  the  contract  for  purchase  : 

Held  (1),  that  the  syndicate  must  be  considered  to  have  purchased  the  prop- 
erty as  from  the  80th  of  August,  and,  therefore,  that  from  that  date  they  were 
at  liberty  to  dispose  of  it  as  they  thought  proper ;  and  that,  inasmuch  as  there 
was  no  one  who,  as  representing  the  future  company,  could  then  treat  the  syn- 
dicate as  being  in  a  fiduciary  relation  towards  him,  the  company  were  not  enti- 
tled to  set  aside  the  contract  because  there  was  no  disclosure  of  the  price  at 
which  the  syndicate  had  purchased,  or  to  say  that  the  syndicate  were  trustees 
for  the  company  of  the  difference  between  the  two  purchase-moneys :  (2)  thai 
the  fact  that  the  principal  or  active  member  of  the  syndicate  had,  as  early  as  the 
12th  of  September,  commenced  negotiations  with  some  of  the  persons  who  after- 
wards became  directors  with  a  view  to  the  formation  of  the  company,  did  not 
make  the  syndicate  promoters  or  agents  of  the  company:  (3)  that  though  the 
acceptance  of  the  contract  for  purchasing  the  lease  of  the  island  was  the  princi- 
pal object  for  which  the  company  was  formed,  it  did  not  require  more  than  the 
quorum  to  make  it  valid  :    (4)  that  when  the  company  had  entered  into  posses- 
sion of  the  property  in  pursuance  of  a  contract  made  on  behalf  of  the  company 
by  three  of  the  directors  named  in  the  articles  of  association,  it  was  not  open  to 
the  company  afterwards  to  object  as  against  the  vendors  to  the  validity  of  the 
contract,  on  the  ground  that  the  three  directors  did  not  legally  form  a  quoram 
of  the  body,  or  that  one  of  the  three  was,  as  trustee  for  the  syndicate,  vendor, 
and,  as  director  of  the  company,  purchaser :  (5)  that  the  company  was  not  enti- 
tled to  set  aside  the  contract  on  the  ground  that  the  prospectus,  as  framed  by 
the  syndicate,  contained  misstatements  of  the  following  nature,  viz.,  that  an 
erroneous  inference  had  been  drawn  from  the  liquidator's  statement  as  to  results 
of  the  working  of  the  phosphate  on  the  island  which  gave  a  more  favorable 
appearance  than  the  facts  justified  :    That  an  estimate  of  the  amount  of  phos- 
phate on  the  island,  deduced  from  a  survey,  was  referred  to  in  a  manner  which 
made  it  appear  as  if  the  survey  had  been  made  for  the  purposes  of  the  company, 
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when  it  was  in  fact  made  several  years  before,  since  which  time  the  phosphate 
had  been  extensive! j  worked,  it  not  being  shown  that  there  was  not  still  on  the 
island  the  amount  of  workable  phosphate  mentioned  in  the  sarvey  :  That  it 
was  stated  that  the  directors  had  entered  into  a  provisional  contract  for  the  par- 
chase  of  a  lease  of  the  island,  though  all  that  had  been  done  was  that  three  out 
of  the  five  members  of  the  board  had  passed  a  resolution  adopting,  without 
investigation,  a  contract  prepared  before  the  formation  of  the  company,  and 
made  between  one  of  the  three  directors,  the  trustee  for  the  vendors,  and  a 
nominee  of  the  vendors,  who  acted  as  trustee  for  the  future  company.  New 
Sofnin-ero  Phosphate  Co.  v.  Erlanger  (Chan.  Div.),  XXI— 798. 

61.  Held,  on  appeal,  that  the  syndicate,  being  the  promoters  of  the  com- 
pany, stood  in  a  fiduciary  relation  to  it,  and  were  bound  to  make  a  full  and  fair 
disclosure  of  their  interest  in  the  property  ;  and  that  as  they  had  suppressed  the 
facts  that  they  were  the  real  vendors,  and  that  they  gave  for  the  property  only 
half  what  the  company  were  going  to  give,  and  had  obtained  the  acceptance  of 
the  contract  from  such  a  board  as  they  created,  and  had  inserted  in  the  prospec- 
tus statements  which  would  lead  intending  shareholders  to  believe  that  the  con- 
tract had  been  approved  by  all  five  directors,  there  was  no  contract  binding  on 
the  company,  and  the  sale  to  the  company  must  be  set  aside,  and  judgment 
given  against  the  members  of  the  syndicate  for  repayment  of  the  purchase- 
money.     Id. 

62.  Held,  also,  that  the  estate  of  a  deceased  member  of  the  syndicate  was 

liable  on  the  ground  that  he  was  a  partner,  and  that  the  action  therefore  did  not 
die  with  him.     Id. 

63. SemUe,  also,  that  directors  not  being  members  of  the  syndicate  were 

not  liable.     Id. 

64. for  secret  profits.    The  plaintiffs  were  a  joint  stock  company  which 

was  formed  for  the  purpose  of  purchasing  and  working  a  colliery  and  ironworks 
formerly  the  property  of  J.  Bagnall,  deceased.  Before  the  company  was  formed 
J.  Bagnall's  trustees  entered  into  negotiations  with  R.,  a  financial  agent,  to  get 
up  a  company  for  the  purchase  of  the  property  for  about  £300,000.  R.  applied 
to  C,  and  C.  made  an  arrangement  with  G.  upon  the  terms  stated  below.  Two 
contemporaneous  agreements  were  signed,  by  one  of  which  the  trustees  agreed 
to  sell  the  property  to  a  trustee  for  the  company  for  £300,000  ;  and  by  the  other, 
which  was  called  in  the  pleadings  the  secret  agreement,  the  trustees  agreed 
with  C.  that  he  should  bring  out  the  company  or  forfeit  £20,000  ;  and  that  they 
should  pay  £85,000  for  commission  and  risk.  On  the  same  day  C.  agreed  with 
G.  that  G.  should  take  the  whole  risk  of  bringing  out  the  company,  and  should 
receive £80,000  and  C.  £25,000  of  this  bonus.  D.  &  Co.,  the  vendors*  solicitors, 
were  to  receive  £1,500  from  the  tenant  for  life  of  the  property  if  the  purchase 
was  completed. 

The  company  was  established,  the  first  directors  being  found  by  R. ;  and  D. 
&  Co.  become  the  solicitors  of  the  new  company.  The  prospectus  and  articles 
referred  to  the  agreement  for  the  purchase  of  the  property,  but  made  no  men- 
tion of  the  agreement  between  the  vendors  and  C,  or  of  any  of  the  arrange- 
ments relating  to  it.  The  purchase-money  was  pwd  to  the  vendors,  who  paid 
out  of  it  £85,000  to  C,  of  which  he  gave  £60,000  to  G.  and  £10,000  to  R.  The 
directon  were  not  informed  by  D.  &  Co.,  or  any  other  person,  of  the  agreement 
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between  the  yendors  and  C. ;  bat  some  time  afterwards  they  discovered  it»  and 
thereupon  called  a  general  meeting  of  the  company  to  consider  the  subject 
The  result  was  that  a  bill  was  filed  by  the  company  against  the  vendors  and 
against  R.,  C.  G.,  and  D.  &  Co.,  praying  that  the  purchase  might  be  rescinded, 
or  that  the  defendants  might  be  held  liable  to  repay  all  the  profits  which  they 
had  made  by  the  transaction  ;  the  plaintifts  offering  to  allow  expenses  properly 
incurred  and  a  fair  commission. 

Before  the  cause  came  to  a  hearing  the  plaintiffs  compromised  the  suit  with 
the  vendors,  receiving  from  them  £31,000  as  the  price  of  not  insisting  on  the 
purchase  being  rescinded  : 

Hdd,  that  the  suppression  in  the  prospectus  of  the  agreement  between  the 
vendors  and  C  was  unjustifiable  ;  and  that  the  defendants  R.,  C,  and  G.  were 
in  a  fiduciary  relation  to  the  intended  company,  and  therefore  could  not  be 
allowed  to  retain  any  profit  which  they  had  made  without  disclosing  it  to  the 
company.     BagnaU  v.  Carlton  (Chan.  Div.),  XXIII — 1.     See  notes,  Id.,  38. 

66. Held,  also,  that  the  compromise  with  the  vendors  did  not  affect  the 

claim  of  the  plaintiffs  against  the  defendants  R.,  C,  and  G.,  and  that  the  last 
named  defendants  had  no  claim  to  any  allowance  in  respect  of  the  £31,000  paid 
by  the  vendors  on  such  compromise.     Id. 

66.  But  held,  that  the  defendants  R.,  C,  and  G.,  were  entitled  to  be 

allowed  their  expenses  properly  incurred  in  bringing  oat  the  company;  and  that 
although  they  would  not  have  been  entitled  to  any  commission  unless  the  plain- 
tiffs had  offered  to  allow  it  in  their  bill,  the  plaintiffs  could  not  retract  their 
offer,  and  a  fair  commission  must  be  allowed.     Id. 

67.  Held,  also,  that  although  D.  &  Co.  had  acted  improperly  in  conceal- 
ing from  the  company  the  agreement  between  the  vendors  and  C. ,  they  ought 
to  have  been  dismissed  from  the  suit  when  the  plaintiffs  elected  not  to  rescind 
the  purchase  ;  and  inasmuch  as  D.  &  Co.  had  acted  in  the  matter  with  no  fraad- 
ulent  intent,  the  court  dismissed  the  suit  against  them  without  costs  up  to  the 
time  of  the  compromise,  and  with  costs  as  to  all  subsequent  proceedings.    Id. 

68.  The  defendants,  metal  brokers,  having  previously  sold  ore  of  an 

American  mine  on  a  commission  of  2i  per  cent. ,  arranged  with  a  proprietor  to 
assist  in  selling  the  mine  to  a  company  to  be  raised  by  him  in  England.  He  was 
to  procure  the  appointment  of  the  defendants  as  metal  brokers  of  the  company  at 
the  usual  rate  of  English  commission,  viz.,  1  per  cent,  and  he  promised  that  the 
defendants  should  be  liberally  remunerated  to  the  extent  at  least  of  £5,000  for 
their  assistance,  and  to  compensate  for  the  loss  of  the  higher  commission. 
They  were,  as  he  knew,  acquainted  with  facts  detrimental  to  the  reputation  of 
the  mine,  and  he  promised  the  liberal  remuneration  to  insure  their  silence 
respecting  them. 

The  defendants  assisted  him  in  his  endeavors  to  sell  the  mine  to  a  company 
to  be  formed  for  the  purchase  of  it,  but  left  him  to  fix  the  price,  get  up  the 
company,  and  manage  all  details  resi>ecting  the  sale.  He  procured  the  forma- 
tion of  the  plaintiff  company  and  the  purchase  by  it  of  the  mine  for  £100,000, 
half  to  be  paid  in  cash  and  half  in  paid-up  shares.  The  defendants  were  ap- 
pointed metal  brokers  of  the  company  at  the  1  per  cent,  commission,  allowed 
themselves  to  be  named  in  the  prospectus  as  being  ready  to  answer  any  inqui- 
ries relating  to  the  mine,  and  answered  such  inquiries,  but  kept  silence  with 
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respect  to  the  detrimental  facts  known  to  them.  Payment  having  been  made 
for  the  mine  to  the  proprietor,  250  fully  paid-up  shares  out  of  those  receiyed 
from  the  company  were  transferred  by  him  to  the  defendants,  and  were  sabse- 
qoently  sold,  and  the  proceeds  received  by  them.  This  transaction  was  not 
disclosed  to  the  company. 

In  an  action  to  recover  the  proceeds  as  secret  profits  made  by  promoters,  the 
jndge  left  the  question  of  promotership,  without  any  definition,  to  the  jury,  who 
found  that  the  defendants  were  promoters,  and  gave  a  verdict  for  the  plaintiff  : 

Held^  that  there  was  ample  evidence  for  the  jury,  and  that  the  learned  judge 
was  not  bound  to  give  them  a  definition  of  the  term  **  promoter  ;"  that  it  has  no 
very  definite  meaning,  but  involves  the  idea  of  exertion  for  the  purpose  of 
floating  a  company,  and  also  the  idea  of  some  duty  towards  the  company  im- 
posed by  or  arising  from  the  position  which  the  so-called  promoter  assumes  to- 
wards it ;  and  that  the  defendants  were  in  a  fiduciary  relation  to  the  company, 
and  therefore  liable  to  refund  the  secret  profits,  even  although  the  contract  of 
sale  was  not  rescinded.  Emma  Silver  Mining  Co.  v.  Letci8  (Com.  PI.  Div.), 
XXX— 619.     See  notes,  Id.,  681. 

69.  Stockholder,  who  not  liable  as.  A  railway  company  was  incorpo- 
rated by  a  special  act  passed  in  June,  1866,  in  which  T.  and  A.  were  nominated 
directors,  until  the  first  ordinary  meeting  of  the  company,  and  which  provided 
also  that  the  qualification  of  a  director  should  l>e  the  possession  of  fifty  shares. 
In  August,  1866,  T.  sent  in  his  resignation  as  director,  and  S.  was  informally 
appointed  director  in  his  stead,  and  thenceforward  continued  to  act  as  such.  T. 
took  no  part  in  the  affairs  of  the  company,  never  applied  for  any  shares,  none 
were  allotted  to  him,  and  although  calls  were  made,  no  notice  thereof  was  given 
to  him.  A.  acted  as  director  until  December,  1867,  when  he  also  resigned  his 
directorship  ;  shortly  afterwards  B. ,  who  had  not  previously  acted  as  a  director, 
and  whoee  name  was  not  in  the  special  act,  attended  the  meetings  of  the  board 
as  director.  No  shares  were  ever  allotted  to  A.  No  first  ordinary  meeting  of 
the  company  was  ever  held.  After  the  resignations  of  T.  and  A.  an  informal 
register  of  shareholders  was  drawn  up,  from  which  it  appeared  that  the  whole 
number  of  shares  constituting  the  capital  of  the  company  had  been  allotted  to 
other  persons  than  T.  and  A.  After  the  resignations  of  T.  and  A.  the  railway 
company  became  indebted  to  the  D.  Banking  Company.  In  February,  1876,  the 
plaintiff  as  public  officer  obtained  judgment  against  the  railway  company  for 
£18.000,  and  in  Noveml)er  issued  execution  against  them  ;  the  execution  being 
unsatisfied,  he  issued,  in  July,  1877,  writs  of  scire  facias  upon  the  judgment 
against  T.  and  A.  as  holders  severally  of  fifty  shares  in  the  railway  company: 

Held,  that  the  writs  of  eevre  facias  could  not  be  maintained  against  T.  and  A., 
for  it  was  to  he  inferred  from  the  facts  above  stated  that  the  railway  company 
had  accepted  from  T.  and  A.  a  surrender  of  the  inchoate  right  to  shares  which 
they  possessed  under  the  special  act ;  that  the  evidence  of  an  acceptance  of  the 
surrender  of  an  inchoate  right  need  uQt  1>e  as  express  as  would  be  required  in 
the  case  of  the  surrender  of  specific  shares  actually  allotted  ;  and  that  the  lapse 
of  years,  during  which  the  railway  company  had  not  treated  T.  and  A.  as  share- 
holders, was  strong  evidence  that  they  had  abandoned  all  rights  against  them  ; 
and  that,  the  plaintifiTs  causes  of  action  having  accrued  since  their  resignations, 
T.  and  A.  were  not  estopped  as  against  him  from  denying  their  liability  as  share- 
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holders ;  and  that  he  could  Dot  be  in  a  better  position  as  regarded  them  than  the 
railway  company.  Kipling  v.  Todd,  and  Same  v.  AUan  (Ck)m.  PI.  Div.),  y^T 
—220. 

V.  Actions,  winding-up,  contribution. 

70.  Action 'by  shareholder.  A  shareholder  of  a  company  cannot  maintain 
an  action  against  tliird  parties  for  a  fraud  upon  such  company,  but  the  company 
must  be  made. plaintiff.  Duckett  v.  Oover  (Chan.  Div.),  XXII — 651.  See  notes, 
Id..  655. 

71.  Winding-up,  voluntary.  If  a  scheme  of  arrangement  under  the  Com- 
panies Act,  1862,  and  the  Joint  Stock  Companies  Arrangement  Act,  1870,  has 
received  the  sanction  of  the  majorities  of  contributories  and  creditors  required 
by  the  acts,  and  also  the  sanction  of  the  court,  it  is  not  material  in  what  order 
these  sanctions  have  been  obtained.  When  the  arrangement  is  a  fair  one,  and 
is  likely  to  be  benefici9.1  to  all  parties,  the  court  will  not  be  astute  to  find  tech- 
nical defects  in  the  proceedings.  Matter  of  Dyneoor,  etc,,  CoUieriee  Co,  (Chan. 
Div.),  XXVII— 818. 

72.  liability  to  contribute.  Where  a  company,  its  assets  being  insuffi- 
cient to  meet  its  liabilities,  is  voluntarily  wound  up,  a  shareholder  in  such  com- 
pany, who  has  been  induced  to  take  shares  by  the  fraudulent  representation  of 
its  directors,  cannot  repudiate  his  shares,  nor  seek  to  rescind  a  oontra4^  in  re- 
spect of  them,  nor  can  he  recover  back  from  the  company  money  paid  by  him 
for  the  shares.  Stone  v.  GUy  and  County  Bank,  and  Collins  v.  Same  (Com,  PL 
Div.),  XXX— 156.     See  notes.  Id.,  187. 

73. The  notice  to  the  shareholders  convening  the  meeting  at  which  an 

extraordinary  resolution  was  passed  to  wind  up  a  bank  voluntarily  and  appoint  a 
liquidator  (in  which  was  embodied  an  agreement  by  the  directors  with  B.  &  Co., 
a  London  banking  firm,  to  transfer  to  the  latter  all  the  assets  of  the  bank  upon 
their  undertaking  the  debts  and  liabilities  of  the  bank,  not  including  any  datms 
of  shareholders  to  have  money  repaid  to  them  on  the  ground  of  fraud),  was  in 
the  words  of  s.  129,  clause  3,  of  the  Companies  Act,  1862  : 

Held,  that  the  notice  was  sufficient  and  the  resolution  binding  on  all  the 
shareholders  of  the  bank  (under  s.  186),  whether  they  were  present  and  voted 
for  it  or  not.     Id 

74. By  the  agreement  referred  to  in  the  above  resolution  it  was  provided, 

amongst  other  things,  that  B.  &  Co.  should  pay  all  the  debts  and  liabilities  of 
the  bank,  and  should  indemnify  the  bank  and  the  shareholders  against  the  same ; 
that  the  whole  assets  of  the  bank,  "  including  under  such  term  the  uncalled  cap- 
ital and  any  arrears  of  calls  already  made,"  should  be  transferred  by  the  bank  to 
B.  &  Co. ,  who  should  be  empowered  to  collect  and  get  in  all  the  said  assets  of 
the  bank ;  and  that  the  bank  should  admit  B.  &  Co.  as  creditors  against  the 
bank  in  respect  of  all  payments  made  by  them  to  or  on  behalf  of  the  bank : 

Held,  that  the  effect  of  this  arrangement  was  to  keep  alive  the  debts  and  lia- 
bilities as  against  the  bank,  and  in  favor  of  B.  &  Co.,  to  the  extent  necessary  to 
entitle  the  latter  to  recoup  themselves,  in  respect  of  their  payments,  out  of  the 
assets  of  the  bank,  including  its  uncalled  capital.    Id. 

76. By  the  articles  of  association  of  the  bank  every  shareholder  was 

required  to  pay  calls  to  the  person  and  at  the  time  and  place  appointed  by  the 
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directors  ;  and  twenty- one  days'  notice  was  to  be  given  of  tlie  time  and  place 
appointed.  By  a  resolution  of  the  directors  before  a  voluntary  winding  up, 
they  made  a  call  payable  by  instalments  at  certain  dates,  but  no  place  or  person 
at  which  or  to  whom  the  call  was  to  be  paid  was  mentioned,  and  no  notice  of 
tl  J  call  was  given  by  the  directors  ;  after  the  winding  up  the  liquidator  gave 
notice  to  the  shareholders  that  a  call  had  been  made,  and  requested  them  to 
pay  it  to  certain  persons  at  a  specified  place  and  time  : 

ReZd,  that  the  liquidator  had  power  to  enforce  the  call  made  by  the  directors, 
and  that  the  notice  given  by  him  was  sufficient  under  the  Companies  Act,  1803, 
s.  95,  clauses  4  and  8,  and  s.  183,  clauses  5  and  7.     Id. 

76.  After  resolutions  had  been  passed  and  confirmed  for  the  voluntary 

winding-up  of  a  company,  a  shareholder,  in  ignorance  thereof,  commenced  an 
action  against  the  company  and  the  directors  to  have  his  name  removed  from 
the  register,  for  a  rescission  of  his  contract  to  take  shares,  on  the  ground  of 
misrepresentations  in  the  prospectus,  and  to  obtain  repayment  of  all  moneys 
already  paid,  and  an  indemnity  against  future  liability  in  respect  of  his  shares  : 

Hdd,  that  the  relief  asked  in  the  action  was  not  inconsistent  with  the  wind- 
ing-up ;  and  a  motion  by  the  voluntary  liquidator  to  stay  all  further  proceedings 
in  the  action  was  refused  with  costs.  JSaU  v.  Old  Taiargoeh  Lead  MiniTig  Go, 
(Chan.  Div.).  XVIII— 794 

77.  Digtribution  of  assets.  The  articles  of  association  of  a  limited  company 
whose  capital  was  divided  into  preferred  and  deferred  shares  provided  that, 
subject  to  the  difference  in  dividing  the  profits,  the  preferred  and  deferred 
shares  should  rank  equally  in  the  company,  and  that  there  should  be  no  differ- 
ence between  a  preferred  and  deferred  shareholder  in  respect  to  his  stattu  and 
liability  to  the  debts  and  engagements  of  the  company.  The  articles  also  pro- 
vided for  the  dissolution  of  the  company.  On  the  voluntary  winding-up  of  the 
company  under  sect.  188  of  the  Companies  Act,  1862  : 

Held,  that  the  two  classes  of  shareholders  were  in  the  same  position,  and 
entitled  to  the  capital  pro  rata.  Griffith  v.  Paget  (Chan.  Div.),  XXIII— 110 ; 
Affirming  S.C,  XXII-543. 

78.  TilaWHty  for  future  rents.  A  banking  company  which  had  been  regis- 
tered under  the  Companies  Act,  1862,  obtained  demises  of  premises  from  the 
plaintiff,  and  covenanted  to  pay  him  rent  at  the  usual  periods  during  the  terms. 
The  shareholders  passed  a  resolution  for  a  voluntary  winding-up  of  the  company, 
though  it  was  not  insolvent.  A  question  having  arisen  as  to  plaintiff's  claim 
for  the  future  rent,  he  brought  an  action  for  an  injunction  to  restrain  the  distri- 
bution of  the  assets  until  the  liability  of  the  company  had  been  provided  for  : 

Held,  that  the  lessor  was  entitled  to  have  a  sum  set  apart  which,  when 
invested  in  consols,  would,  with  half  yearly  rests,  be  sufficient  to  produce  the 
amount  of  the  rent.  Oppenhemer  v.  British  and  Foreign  Exchange,  etc..  Bank 
(Chan.  Div.),  XXIII— 806. 

79.  Reconstmction  resolution.  Where  a  reconstruction  scheme  was  re- 
solved upon  at  a  meeting  of  debenture  holders  under  the  act  of  1870,  the  court 
held  that  the  holders  of  debentures  passing  by  delivery  were  not  entitled  to  vote 
unless  they  produced  their  debentures  at  or  before  the  meeting.  Matter  of 
Wedgwood  Coal  and  Irm  Go.  (Chan.  Div.),  XXIII— 232. 
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80. Held,  also,  that  tbe  coart  would  not  sanction  a  reoonstruction  Bcheme 

resolved  upon  bj  a  majority  of  debenture  holders,  if  it  should  appear  that  per- 
sons voting  in  favor  of  the  scheme  were  not  acting  bona  fids  in  the  interests  of 
the  debenture  holders.     Id. 

81.  Winding-up.  Involuntary.  A  limited  railway  company  issued,  under 
the  provisions  of  a  trust  deed,  £100  '*  mortgage  bonds,"  in  order  to  raise  money 
for  the  construction  of  their  railway.  By  the  deed  the  company  coyenanted 
with  the  trustees  that  all  the  bonds  should  rank  pari  pas9U,  and  that  every  bond 
should  entitle  the  holder  to  a  fully  paid-up  ordinary  share  in  the  company  as  a 
"  bonus  share  ;"  that  the  company  would  pay  to  the  trustees  the  interest  on  the 
bonds,  and  also  an  annual  sum- by  way  of  sinking  fund  for  the  discharge  of  the 
the  bonds ;  and  that  the  bond  debt,  interest,  and  sinking  fund  should  be  a 
charge  on  the  railway.  Each  bond  contained  a  covenant  by  the  company  with 
the  trustees  for  payment  of  £100  to  the  **  bearer  thereof/'  and  of  interest  to  the 
''  bearer"  of  the  coupons  annexed  thereto. 

The  interest  on  the  bond  debt  having  fallen  into  arrear,  a  winding  up  petition 
was  presented  by  a  holder  of  six  bonds,  but  was  dismissed  with  costs,  on  the 
ground,  1,  that  neither  the  bearer  of  the  bond,  as  to  principal,  nor  the  bearer  of 
the  coupons,  as  to  interest,  was  a  creditor  of  the  company  either  at  law  or  in 
equity  within  the  meaning  of  the  Companies  Acts,  his  right  of  action  being 
through  the  trustees  only;  and,  2,  that  assuming  a  bondholder  to  be  a  creditor, 
then,  under  sect.  91  of  the  Companies  Act,  1862,  regard  must  be  had  to  the 
wishes  of  the  bondholders  other  than  the  petitioner,  all  of  whom  opposed  the 
petition.     Matter  of  Uraguaj/,  etc..  By,  Co.  (Chan.  Div.),  XXVII— d06. 

82. As  a  general  rule,  an  unpaid  creditor  of  a  company  is  entitled  to  a 

winding-up  order  ex  debito  jutiUuB  ;  but  that  rule  is  subject  to  exceptions ;  e.g., 
where  all  the  other  creditors  oppose  the  petition,  and  it  appears  that  the  peti- 
tioning creditor  will  not  be  in  a  better  position  by  obtaining  a  winding-ap 
order.     Id. 

83. A  petition  for  winding  up  a  company  may  be  presented  by  persons 

who  have  obtained  a  decree  of  the  court  ordering  the  company  to  allot  them 
shares  and  to  register  them  as  shareholders,  although  their  names  are  not  on 
the  register  at  the  time  of  the  presentation  of  the  petition.  Matter  ofPaUni 
Steam  Engine  Oo,  (Chan.  Div.),  XXV-430. 

84. A  creditor  of  a  company  being  unable  to  obtain  payment  of  his  debt 

presented  a  petition  to  wind  up  the  company.  Before  the  petition  was  heard 
he  sold  his  debt  and  the  right  to  proceed  with  the  petition  to  a  shareholder  of  the 
company,  who  obtained  leave  to  amend  the  petition  by  making  himself  a 
CO- petitioner : 

Held,  that  the  sale  of  the  right  to  proceed  with  a  winding-up  petition  ought 
not  to  be  allowed,  and  the  petition  was  dismissed.  Matter  ofParii  Skatififf 
Eink  Co.  (Chan.  Div.),  XXII— 678. 

« 

85. petition  for.    A  fully  paid-up  shareholder  who  presents  a  petition 

to  wind  up  the  company  must  both  allege  in  his  petition  and  show  by  evidence, 
that  there  aie  assets  of  the  company  of  such  an  amount  that  in  the  event  of  a 
winding-up  he  would  have  a  tangible  share  of  surplus  to  receive.  Matter  (f 
Biea  Gold  Waehing  Co.  (Chan.  Div.),  XXVII— 810. 
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86. On  a  winding- up  petition,  as  well  as  in  an  action,  a  vague  allegation 

of  fraad  is  not  sufficient,  but  the  facts  which  constitute  the  fraud  must  be  stated, 
and  if  there  is  only  a  vague  general  allegation  of  fraud,  evidence  of  the  acts  of 
fraud  is  not  admissible.     Id. 

87. Whether  a  winding-up  petition  by  a  fully  paid-up  shareholder  can 

be  maintained  where  the  company  has  no  assets  except  moneys  to  he  recovered 
by  rescinding  fraudulent  transactions  properly  alleged  in  the  petition,  quare  f  Id. 

88. when  ordered.    A  petition  for  winding  up  a  company  was  pre- 

aeoted  by  three  shareholders.  It  did  not  allege  insolvency,  but  stated  circum- 
stances showing  that  its  condition  was  not  hopeful,  and  that  it  had  abandoned 
all  bat  a  very  small  part  of  its  objects,  and  alleged  that  it  was  just  and  equita- 
ble that  the  company  should  be  wound  up.  Bacon,  V.G.,  being  satisfied  on  the 
evidence  that  the  company  was  substantially  insolvent,  ordered  meetings  of  the 
shareholders  to  be  held,  that  it  might  be  ascertained  whether  they  did  not  wish 
it  wound  up : 

Hddt  on  appeal,  that,  as  the  petition  did  not  allege  any  of  the  cases  mentioned 
in  the  first  four  sub-sections  of  sect.  79  of  the  Companies  Act,  1862,  and  did  not 
contain  allegations  sufficient  to  make  a  case  for  interference  under  the  5th  sub- 
section, a  winding-up  order  was  not  authorized,  and  that  consequently  no  order 
onght  to  be  made  except  to  dismiss  the  petition.  Matter  of  Langham  Skating 
Sink  Company  (Chan.  Div.),  XXII— 899. 

89. priority  of  proceeding.    When  a  winding-up  order  is  made  upon 

two  petitions,  the  advertisements  of  which  appear  in  the  same  number  of  the 
London  OaeetU,  the  petitioner  whose  petition  has  been  first  presented  is  en- 
titled to  the  carriage  of  the  order.  Matter  of  SUnforth  X.  CoUiery  Companp 
(Chan.  Div.).  XXVn— 50. 

90. after  voluntary  winding-up.     The  court  has  no  jurisdiction  to 

make  an  order  for  winding  up  a  company  which  has  been  voluntarily  wound 
up  and  dissolved  under  the  142d  and  14dd  sections  of  the  Companies  Act,  1862, 
Qoiess  the  dissolution  can  be  impeached  on  the  ground  of  fraud.  Matter  of 
London,  ete.,  M.  Ins.  Co.  (Chan.  Div.),  XXVII— 404. 

91. after  dissolution.    The  P.  Company  granted  a  mortgage  of  all  its 

mining  property  to  two  trustees  upon  trust  to  secure,  pari  paeeu,  the  sums 
advanced  by  various  lenders,  of  whom  E.  was  one.  Some  time  afterwards,  it 
being  thought  desirable  to  reconstitute  the  company,  resolutions  were  passed 
for  a  voluntary  winding-up,  and  the  liquidators  agreed  for  the  sale  of  the  assets 
to  the  6.  Company,  which  was  formed  for  the  purpose.  The  price  was  to  be 
paid  partly  in  bonds  and  partly  in  shares  of  the  6.  Company.  A  meeting  of  the 
^^'^AS^  creditors  was  held,  at  which  the  sale  was  unanimously  approved  of. 
K.  was  not  present  at  this  meeting,  but  there  was  evidence  that  he  knew  of  and 
•cquiesced  in  all  that  was  done  under  the  winding-up.  The  sale  was  completed 
•nd  the  property  conveyed  to  the  6.  Company  by  a  deed  in  which  the  mort- 
gagees and  their  trustees  did  not  join.  Most  of  the  mortgagees  accepted  deben- 
tures of  the  B.  Company  in  satisfaction  of  their  claims  ;  but  E.  did  not.  The 
liqaidators  made  their  financial  report,  and  called  a  meeting  to  consider  it,  pur- 
suant to  sects.  142,  143  of  the  Companies  Act,  1862,  and  the  return  was  regis- 
tered. About  three  years  after  this  E.  presented  a  petition  to  wind  up  the  P. 
Company: 

Vol..  11.  29 
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Hdd^  by  Hall,  V.C.,  tbat  the  company  could  not  be  deemed  to  have  been  dis- 
solved as  against  the  petitioner  and  other  unsatisfied  creditors ;  and  that  an 
order  for  winding  it  up  ought  to  be  made.  Matter  of  Pinto  Siher  Mining  Co. 
(Chan.  Div.),  XXV— 272. 

92.  Held,  on  appeal,  that  as  the  petitioner  had  all  along  known  of  and 

acquiesced  in  the  winding-up  proceedings,  he  could  not  now  treat  the  dissola- 
tion  as  invalid.     Id. 

93.  And,  semMe,  that  there  is  no  jurisdiction  to  wind  up  a  company 

which  has  been  dissolved  under  the  Companies  Act,  1862,  s.  143,  unless  the 
dissolution  can  be  impeached  on  the  ground  of  fraud.     Id. 

94.  priority  of  claims.     Where  a  company  is  being  wound  up  under 

the  provisions  of  the  Companies  Act,  1862,  the  Crown  has  a  right  to  payment  in 
full  of  a  debt  due  from  the  company  for  property  tax  before  the  commencement 
of  the  winding-up,  in  priority  to  the  other  creditors.  Matter  of  Henley  dt  Go. 
(Chan.  Div.),  XXVI— 252.     See  notes.  Id.,  265. 

96.  Where  by  the  articles  of  association  a  limited  company  has  power 

to  mortgage  all  the  property  of  the  company,  shareholders  holding  debentores 
purporting  to  charge  all  the  property  of  the  company  have  priority  over  the  gen- 
eral creditors  of  the  company,  and  their  priority  is  not  affected  by  imperfection 
in  the  register  of  debentures  kept  by  the  company.  General  South  American  Go. 
(Chan.  Div.),  XVI— 772. 

96. An  unregistered  company,  incorporated  by  act  of  Parliament,  bor- 
rowed money  under  the  powers  of  their  act  upon  debenture,  and  the  debenture 
holders,  not  being  able  to  get  payment  of  their  principal  or  interest,  obtained 
the  appointment  of  a  receiver,  but  the  profits  of  the  concern  not  being  sufficient 
to  keep  down  the  interest  upon  the  debentures,  the  debenture  holders  presented 
a  petition  for  winding  up  the  company,  and  for  sale  of  the  concern  : 

Held,  that  the  only  rights  given  to  the  debenture  holders  by  the  act  of  Par- 
liament were  the  appointment  of  a  receiver  and  priority  over  other  debtors ;  and 
not  being  in  the  position  of  ordinary  mortgagees,  they  could  have  no  winding  up 
or  sale  of  the  undertaking.  Matter  of  Heme-Bay  Watenjoorke  Co.  (Chan.  Div.), 
XXVI-488. 

97. debts  provable.    The  enactment  of  sect.  10  of  the  Judicature  Act, 

1875,  which  provides  that  in  the  winding-up  of  companies  the  same  rules  shall 
prevail  and  be  observed  as  to  debts  and  liabilities  provable  as  may  be  in  force 
for  the  time  being  under  the  law  of  bankruptcy,  does  not  comprise,  amongst 
such  liabilities,  the  obligations  of  a  company  in  liquidation  under  covenants  in 
a  lease  to  pay  rent  and  not  to  assign  without  consent,  no  breach  having  taken 
place.    Matter  of  Weetboume  Orove  Drapery  Co.  (Chan.  Div.),  XXII — 60. 

98. A  mortgagee  in  possession  of  a  lessor  to  a  company,  now  in  liquida- 
tion, claimed  to  have  impounded  out  of  the  assets  a  sum  equal  to  the  aggregate 
future  rent,  or  such  other  sum  as  might  be  sufficient  to  provide  for  the  liabili- 
ties of  the  company  under  the  lease  ;  or,  if  such  sum  could  not  be  raised,  to  be 
admitted  to  prove  for  the  amount : 

Held,  that  there  was  no  privity  of  contract  between  the  applicant  and  the 
company ;  and  that  until  breach  he  could  not  have  assets  impounded  or  be 
admitted  to  prove  ;  and  claim  dismissed.     Id, 
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99.  rights  of  mortgagee.    A  company  mortgaged  freehold  and  leasehold 

property  to  K.,  one  of  their  directors,  who  then  sub-mortgaged  it  to  H.,  a 
stranger,  but  neither  of  the  securities  was  registered  under  sect.  43  of  the  Com- 
panies Act,  1862,  the  company  never  hiff  ing  kept  a  register  of  securities.  K. 
took  possession  under  his  mortgage,  and  the  company  was  afterwards  ordered 
to  be  wound  up.  The  title  deeds  of  the  property  were  in  H.*s  possession.  A 
summons  by  the  official  liquidator  that  E.  and  H.  might  be  ordered  to  deliver 
up  possession  of  the  property  and  title  deeds,  was  dismissed  with  costs.  Inter- 
national Pulp  and  Paper  Co.,  Matter  o/(Chan.  Div.),  XXIII— 157. 

100. The  directors  of  a  company  were  empowered  to  issue  100  mortgage 

debentures  at  £05  for  £100.  Sixty  of  these  debentures  were  duly  taken  up  ;  the 
other  forty  were  afterwards  mortgaged  by  the  directors  by  way  of  collateral 
security  for  an  advance  of  money.     The  company  was  afterwards  wound  up  : 

Held,  that  the  mortgage  was  not  ^Itra  vires,  and  that  the  mortgagees  would 
receive  dividends  on  the  whole  amount  expressed  to  be  secured  by  their  deben- 
tures, pari  poMfti,  with  the  holders  of  the  other  sixty  debentures.  Matter  of 
Eegenfs  Canal  Ironworks  Co,  (Clian.  Div.),  XVII— 784 

101. The  firm  of  T.  8.  &  Co.,  consisting  of  three  partners,  of  whom  T. 

S.  was  the  managing  partner,  advanced  a  sum  of  money  to  the  D.  Company, 
Limited,  of  which  T.  S.  was  one  of  the  directors,  the  company  accepting  a  bill 
of  exchange  drawn  on  them  by  T.  S.  &  Co.  This  bill  was  subsequently  renewed 
in  the  name  of  T.  S.  alone,  but  it  was  known  to  the  company  that  the  debt 
remained  a  debt  due  to  the  firm.  When  the  renewed  bill  became  due  the  com- 
pany deposited  with  T.  S.  certain  iron  as  a  security,  which  he  held  on  behalf  of 
his  firm.  The  register  of  mortgages  kept  by  the  comt>any  contained  no  notice 
of  this  transaction.  The  company  having  afterwards  been  ordered  to  be  wound 
up,  the  liquidator  claimed  to  have  the  iron  delivered  to  him,  on  the  ground  that 
as  T.  S.  was  a  director  the  security  was  bad  for  want  of  registration  : 

Held,  that  the  rule  in  In  re  Native  Iron  Ore  Company  did  not  apply  to  a  case 
where  the  mortgage  was  made  to  partners  who  were  not  all  directors  of  the 
company.  Smith*a  Case.  Matter  of  South  Durham  Iron  Co.  (Chan.  Div.), 
XXYII— 794     See  notes.  Id.,  818. 

102. contributories,  who  liable.    In  the  case  of  an  insurance  company 

in  liquidation,  whose  assets  are  limited  as  regards  policyholders  and  unlimited  as 
T^fards  other  creditors,  sect.  88,  sub-sect.  6,  of  the  Companies  Act,  1862,  is  only 
intended  to  protect  the  contributories  as  against  the  claims  of  the  policyholders, 
and  does  not  affect  the  liability  of  contributories  who  have  not  compromised' 
their  liabilities,  under  sect.  160,  to  pay  the  whole  of  the  costs  of  the  liquidation, 
although  the  whole  of  the  nominal  share  capital  has  been  called  up.  Matter  of 
Aeddental Death  Ins.  Co.  (CTian.  Div.),  XXIII— 714. 

103. The  deed  of  settlement  of  an  insurance  company  registered  in  1854 

under  7  &  8  Vict.  c.  110,  provided  that  every  policy  issued  by  the  company 
should  contain  a  proviso  limiting  the  claims  of  the  policyholder  to  the  amount 
of  the  share  capital,  but  left  the  liabilities  of  the  shareholders  in  other  respects 
unlimited. 

All  the  policies  issued  by  the  company  contained  the  required  proviso. 

In  1868  the  company  was  ordered  to  be  wound  up. 

Pnring  the  liquidation  the  whole  of  the  nominal  share  capital  was  called  up, 
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and  seTeral  of  the  oontribatories  compromised  their  liabilities  hj  agreements 
with  the  liquidator  in  manner  provided  by  sect.  160  of  the  Companies  Act,  1962, 
afad  Rnles  of  1862,  Sched.  m.  Form  No.  50. 

The  liquidator  having,  for  the  purpose  of  raising  a  fund  for  the  payment  of 
the  past  and  future  costs  of  the  liquidation,  made  a  further  call  on  those  con- 
tributories  who  had  not  compromised  : 

Held,  that  those  contributories  were  not  entitled  to  require  that  the  amouDts 
received  under  the  compromises  should  be  marshalled  between  the  liability  for 
costs  and  the  liability  under  policies  ;  and  that  the  contributories  who  had  not 
compromised  alone  remained  liable  for  the  costs  of  the  liquidation.     Id. 

104.  Upon  the  formation  of  a  company  nine  persons  signed  the  memo- 
randum of  association.  At  a  preliminary  meeting,  attended  by  four  of  these 
persons,  a  resolution  was  passed  that  no  shares  be  allotted  to  three  of  the  signa- 
tories to  the  articles,  and  with  their  consent  the  deposit  money  was  repaid  to 
them.    The  articles  contained  no  power  to  accept  surrenders  of  shares  : 

ffdd,  that  the  directors  had  no  power  to  remit  the  shares  ;  and  that  all  those 
who  had  signed  the  articles  were  liable  as  contributories  upon  the  winding-up. 
Matter  of  London  and  P.  0.  Coal  Co.  (Chan.  Div.),  XXII— 269. 

106. A  director  of  a  company  received  from  one  of  the  promoters  a  num- 
ber of  paid-up  shares  sufficient  to  qualify  him  as  a  director,  and  then  took  an 
active  part  in  carrying  out  a  conditional  contract  for  the  purchase  by  the  com- 
pany of  a  colliery  belonging  to  the  promoters,  and  for  purchasing  and  working 
which  the  company  was  formed  : 

Held,  that  the  director  was  liable,  under  the  165th  section  of  the  Companies 
Act,  1862,  to  pay  to  the  liquidator  the  value  of  the  shares ;  and  that  in  the 
present  case  the  shares  were  to  be  taken  as  having  been  worth  their  nominal 
amount.     CaerphiUy  Colliery  Co.  (Chan.  Div.),  XXII— 127. 

106. The  articles  of  association  of  a  company  authorised  the  directors  to 

carry  out  an  agreement  which  had  been  previously  entered  into  for  the  pur- 
chase of  a  mine  upon  the  terms  of  6,000  fully  paid-up  shares  of  the  nominal 
value  of  £2  each  being  allotted  to  the  vendor,  his  nominee  or  nominees,  as  the 
purchase-money.  The  agreement  was  registered  under  the  provisions  of  sect 
25  of  the  Companies  Act,  1867.  The  directors,  at  their  first  meeting  after  the 
registration  of  the  company,  adopted  the  agreement,  by  resolving  that,  in 
accordance  with  it,  5,000  fully  paid-up  shares  should  be  allotted  to  the  veador 
and  his  nominees.  Of  the  5,000  shares,  500  were,  on  the  nomination  of  the 
vendor,  allotted  to  W.,  one  of  the  directors,  who  was  present  at  the  meeting. 

In  the  subsequent  winding-up  of  the  company,  the  liquidator  applied  to  the 
court,  under  sect.  165  of  the  Companies  Act,  1862,  for  an  order  that  W.  should 
pay  the  nominal  value  of  the  500  shares.  In  answer  to  the  application  W. 
deposed  that  he  purchased  the  500  shares  from  the  vendor  in  the  regular  way  of 
business,  paying  him  £500  for  them,  which  was  at  the  time  considered  their  full 
value.  He  did  not,  however,  say  when  the  purchase  was  made.  A  share  dealer 
deposed  that,  at  the  time  when  the  contract  was  adopted,  there  was  no  market 
for  the  shares  of  the  company,  and  that  £1  per  share  was  a  large  price  to  pay 
for  them.  The  books  of  the  company  showed  that  at  that  time  a  number  of 
shares  were  allotted  (some  to  the  directors  themselves,  includiog  W.)on  the 


PUBLIC  COMPANY.  458 

tenns  of  payment  in  cash  of  the  par  value.  There  was  no  other  evidence. 
When  the  application  was  made  to  the  court  the  vendor  was  dead  : 

Hdd.  that  the  onus  of  proving  whether  the  purchase  of  the  500  shares  was 
made  before  or  aftt^r  the  directors  liad  adopted  the  agreement  lay  upon  W.,  and 
that  in  the  absence  of  evidence  to  the  contrary  it  must  be  taken  to  have  been 
made  before  the  adoption  of  the  agreement.  WeaUnCs  Case.  Matter  of  West 
JeweU  Tin  M.  Co.  (ChRn.  Div.).  XXVII— 133. 

107.  HM^  therefore,  that  W.  had  in  effect  received  from  the  vendor  a 

bribe  to  the  amount  of  the  value  of  the  shares  beyond  the  sum  which  he  had 
paid  for  them,  which  made  it  his  interest  to  adoptrthe  agreement,  and  prevented 
him  from  exercising  an  unbiased  judgment  on  behalf  of  the  company,  and  that 
be  must  contribute  to  the  assets  of  the  company  the  value  of  the  shares,  less  the 
£500  which  he  had  paid  for  them.     Id. 

108.  HM,  also,  that,  under  the  circumstances,  the  value  of  the  shares 

must  be  taken  to  have  been  the  nominal  par  value.     Id. 

109. The  proprietor  of  a  newspaper  agreed  with  a  company  to  insert  a 

series  of  advertisements  in  consideration  of  seventy-five  fully  paid-up  shares 
in  the  company.  Fully  paid-up  shares  were  accordingly  allotted  to  him,  but 
no  contract  was  registered,  as  required  by  the  Companies  Act,  1867,  s.  25. 
He  sent  the  company  a  receipted  bill  and  inserted  the  advertisements.  The 
company  was  afterwards  ordered  to  be  wound  up  : 

Hddf  that,  as  at  the  time  of  the  allotment  there  was  no  debt  payable  to  the 
allottee  in  cash  by  the  company,  the  case  was  not  within  8pargo*s  Case  ;  for  that 
the  allottee  could  not  have  sustained  a  plea  of  payment  in  an  action  by  the  com- 
pany for  calls,  and  that  he  must  therefore  be  placed  on  the  list  of  contribu- 
tories  as  a  holder  of  shares  on  which  nothing  had  been  paid.  Matter  of  Church 
d  Empire  F.  Ins.  Fund  (Chan.  Div.),  XXT— 174. 

110.  A.,  B.,  and  C.  agreed  with  a  company  to  take  1,400  £1  shares,  to 

be  equally  divided  among  them,  in  respect  of  which  shares  £310  had  been  paid 
generally.  The  company  having  been  afterwards  ordered  to  be  wound  up,  an 
order  was  made  putting  A.  on  the  list  of  oontributories  for  157  shares,  B.  for 
466,  and  C.  for  467.  A.  was  put  on  ttie  list  for  157  shares  only,  because  the 
judge  considered  that  under  an  arrangement  between  the  parties  the  £310  was 
to  be  attributed  to  A.'s  shares,  so  that  810  of  them  were  fully  paid  up.  B.  ap- 
pealed generally  from  this  order,  serving  only  the  official  liquidator.  The  Court 
of  Appeal  was  of  opinion  that  B.  was  properly  put  on  the  list,  but  that  the  £810 
was  attributable  to  all  the  1,400  shares  : 

Held,  that  a  direction  crediting  B.  with  one-third  of  the  £810  ought  to  be 
made,  though  there  was  now  no  opportunity  of  altering  the  order  as  against  A. 
Matter  of  Duchess  of  Westminster  8Uver  Lead  Ore  Co.  (Chan.  Div.),  XXVI— 716. 

111. A  company  was  formed  under  the  act  of  1856,  with  a  capital  of 

£160,000  divided  into  £10  shares,  and  the  memorandum  stated  that  the  liability 
of  the  shareholders  was  limited.  The  articles  provided  that  certain  debts  of 
specified  amount  which  had  been  incurred  by  six  of  the  shareholders  in  forming 
the  company  should  be  paid  by  the  company,  and  that  if  the  company  should 
not  have  sufiScient  funds  to  pay  them,  each  shareholder  for  the  time  being 
should  contribute  and  pay  to  the  company  a  proportionate  amount  of  those  debts 
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according  to  the  number  of  shares  of  each  shareholder.  The  shares  were  not 
all  allotted.     The  company  h&viDg  been  ordered  to  be  wound  up : 

Held,  by  Malins,  V.C. :  1.  That  the  agreement  to  contribute  to  these  debts 
was  legal,  and  could  be  enforced  by  a  call,  though  the  shares  had  been  fully 
paid  up.  2.  That  each  shareholder  must  contribute  a  sum  bearing  to  the  whole 
of  the  debts  the  same  proportion  as  the  number  of  his  shares  bore  to  the  whole 
number  actually  allotted.  3.  That  if  any  of  the  shareholders  were  insolvent, 
the  solvent  shareholders  must  contribute  pro  rata  the  amounts  which  the  insol- 
vent shareholders  failed  to  pay.  4.  That  the  six  shareholders  were  not  entitled 
to  interest  upon  large  sums  ^hich  they  had  paid  for  interest  on  the  debts. 
McKeimn's  Case  (Chan.  Div.),  XXIII— 72.     See  notes.  Id.,  85. 

112. Held,  on  appeal,  that  the  decision  of  the  Vice-chancellor  as  to 

points  1,  2,  and  4,  ought  to  be  affirmed  ;  but  that  no  shareholder  was  liable  to 
pay  any  further  proportion  in  consequence  of  the  inability  of  any  other  share- 
holder to  pay  his  proportion.     Id. 

113. The  owner  of  sixty  £100  shares  in  a  company,  on  each  of  which 

£10  had  been  paid  up,  sold  them  on  the  Stock  Exchange  to  jobbers,  who  fur- 
nished the  name  of  a  purchaser  to  whom  the  shares  were  transferred,  and  in 
whose  name  they  were  registered.  The  company  was  afterwards  ordered  to  be 
wound  up,  when  it  turned  out  that  the  purchaser  was  an  infant  at  the  time  of  the 
transfer  ;  and  his  name  was  thereupon  removed  from  the  list  of  contributories, 
and  that  of  the  vendor  placed  thereon.  The  vendor  then  filed  his  bill  against 
the  jobbers  to  compel  them  to  indemnify  him  against  all  liability  in  respect  of 
the  shares,  and  to  repay  him  all  calls  he  might  have  to  pay  thereon,  with  oost& 
After  the  defendants  had  put  in  their  answer,  an  agreement  was  entered  into 
between  the  plaintiff  and  the  liquidator  for  a  compromise  of  the  plaintiff*8  liabil- 
ity on  the  shares  (amounting  to  £5,400),  the  terms  of  which  were,  in  substance, 
that  the  plaintiff  should  pay  the  liquidator  £2,000,  transfer  the  shares  to  him, 
and  authorisse  him  to  use  his  name  in  all  proceedings  against  the  defendants, 
and  to  retain  all  moneys  recovered  therein,  which  were  to  be  applied  in  recoup- 
ing the  plaintiff  the  £2,000,  and  in  satisfying  all  liability  on  the  shares,  in  con- 
sideration whereof  the  plaintiff  was,  after  all  proceedings  were  over,  to  be 
released  from  all  liability  on  the  shares  without  further  payment.  Upon  the 
hearing  of  the  cause  {NickaUs  v.  Msrry  having  meanwhile  been  decided  in 
the  House  of  Lords),  the  defendants  did  not  dispute  their  liability  to  the  plain- 
tiff as  vendor  of  the  shares,  but  they  contended  that  the  release  comprised  in 
the  agreement  enured  for  their  benefit,  so  as  to  make  the  £2,000  payable  there- 
under by  the  plaintiff  the  measure  of  their  own  liability  either  to  the  plaintiff  or 
to  the  liquidator : 

ffeldf  that,  the  object  and  spirit  of  the  ag^reement  being  to  keep  up  and  enforce 
the  liability  of  the  defendants,  they  could  not  set  it  up  without  giving  effect  to  all 
its  provisons,  and  consequently  that  it  did  not  operate  as  a  release  in  their  favor, 
or  relieve  them  in  any  degree  from  their  liability  to  pay  the  full  amount  payable 
on  the  shares.     Heritage  v.  Paine  (CTian.  Div.),  XVII— 681. 

114.  On  the  22d  of  November  a  shareholder  in  a  company  oomm^aced 

an  action  against  the  company  and  its  directors.  By  the  indorsement  on  the 
writ  he  claimed  to  have  the  allottment  of  shares  to  him  cancelled,  on  the 
ground  that  he  had  been  induced  to  take  the  shares  by  the  fraudulent  misrep- 
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resentations  of  the  defendants  ;  and  that  the  defendants  might  be  declared 
jointly  and  severally  liable  to  repay  him  what  he  had  paid  for  the  shares  and  to 
indemnify  him  against  any  farther  liability.  On  the  29th  of  November  a  peti- 
tion was  presented  to  wind  up  the  company.  On  the  18th  of  December  the  peti- 
tion was  heard,  and  a  winding-up  order  was  made,  the  plaintiff  then  appearing 
as  a  contributory  to  support  the  petition,  and  the  order  providing  for  the  pay- 
ment of  his  costs  in  that  character.  On  the  8d  of  April  the  plaintiff  delivered  a 
statement  of  claim  in  the  action,  by  which  he  claimed  the  same  relief  as  that 
which  he  had  claimed  by  the  indorsement  on  the  writ,  with  this  exception,  that 
he  did  not  expressly  ask  that  the  allotment  of  shares  might  be  cancelled.  There 
was  a  claim  for  farther  or  other  relief.  After  this  the  liquidator  applied  in  the 
winding-up  to  put  the  plaintiff  on  the  list  of  contributories ;  the  plaintiff  re- 
sisted the  application,  and  it  was  ordered  to  stand  over  until  after  the  trial  of 
the  action  : 

Hddt  that  on  the  pleadings  as  they  stood  the  plaintiff  could  not  claim  the 
rescission  of  his  contract  to  take  the  shares.  Ca/rgill  v.  Bower  (Chan.  Div.), 
XXVII— 62. 

116. And  leave  to  amend  the  statement  of  claim  was  refused,  on  the 

ground  that  by  his  conduct  the  plaintiff  had  elected  to  claim  the  rescission  of  the 
contract,  not  in  the  action,  but  in  the  winding-up.     Id. 

116.  Semble,  that,  the  plaintiff  not  having  claimed  rescission  of  the  con- 
tract, he  could  not  have  any  other  relief  in  the  action  as  against  the  com- 
pany.    Id. 

117. past  members.    By  resolutions  and  arrangements  which  had  been 

declared  to  be  intra  vires  by  the  Court  of  Appeal  a  life  assurance  society  ex- 
tended its  business  to  fire  policies.  Separate  (B)  shares  were  issued  in  respect 
of  the  fire  department,  which  was  kept  as  a  distinct  business  with  separate  books 
from  the  life  department ;  and  by  the  fire  policies  it  was  provided  that  all  claims 
in  respect  thereof  should  be  paid  out  of  such  of  the  capital  stock  and  funds  as 
were  expressly  applicable  to  the  fire  insurance  department. 

A  call  having  been  made  for  the  purpose  of  meeting  claims  in  respect  of  the 
fire  business : 

Held,  that  the  contributions  of  the  existing  B  (fire  policy)  shareholders  hav- 
ing been  exhausted,  past  members  of  the  B  class  were  liable  to  contribute  with- 
out calling  on  the  A  (life  policy)  shareholders  whose  liability  in  respect  of  fire 
claims  had  been  expressly  excluded  under  the  arrangement  which  had  been 
already  treated  as  valid  by  the  Court  of  Appeal.  B<Uh*s  Oase.  Matter  of  Nor- 
wwA  Prtm.  Ins.  8o.  (Chan.  Div.),  XXVII— 618. 

118. A  company  was  established  for  effecting  life  insurances  and  insur- 
ances against  such  other  kinds  of  risk  as  might  thereafter  be  determined  upon 
by  general  meeting.  In  March,  1872,  a  general  meeting  resolved  that  fire 
insurance  and  fidelity  guarantees  should  be  added  to  their  business.  New 
shares,  called  B  shares,  were  issued  to  provide  for  this  new  branch  of  business, 
which  was  to  form  a  separate  department.  The  company  was  shortly  after- 
wards advised  that  this  proceeding  was  ultra  vires  and  the  B  shares  invalid  ;  and 
one  of  the  B  shareholders  obtaiaed  from  the  Court  of  Chancery  an  order  remov- 
ing his  name  from  the  register  on  that  ground.  An  arrangement  was  accord- 
ingly made  for  starting  a  new  company  to  take  up  the  fire  and  fidelity  guarantee 
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baBiness.  The  assets  of  the  fire  and  fidelity  department  were  to  be  handed  over 
to  the  new  company,  which  was  to  undertake  the  fulfilment  of  the  contracts  of 
that  department.  The  new  company  was  to  issue  to  the  B  shareholders  shares 
credited  with  the  amounts  paid  by  them  respectiyely  on  their  B  shares,  and  the 
B  shares  were  to  be  cancelled.  The  appellant,  who  was  a  B  shareholder,  had 
shares  allotted  to  him  accordingly  in  the  new  company,  and,  on  the  24th  of 
September,  1878,  his  B  shares  were  cancelled.  On  the  25th  of  April,  1874,  a 
resolution  was  passed  to  wind  up  the  old  comx>any.  The  appellant  having  been 
placed  on  the  list  of  contributories,  applied  to  have  his  name  removed,  which 
was  refused  by  Bacon,  V.C: 

Heldt  by  the  Court  of  Appeal,  that  the  issue  of  B  shares  was  not  uUra  viret, 
and  that  the  B  shareholders  effectually  became  shareholders  in  the  company. 
McOter  of  N(mHch  Prov.  Ins,  8o,  Bath's  Case  (Chan.  Div.),  XXV— 322.  See 
notes.  Id.,  881. 

119. But  Tieldf  that  a  corporation  or  company  has,  aa  an  incident  to  its 

existence,  the  same  power  of  compromising  claims  made  against  it  as  an  indi- 
vidual has,  and  that  the  cancellation  of  B  shares  being  made  as  part  of  a 
bona  fide  arrangement  for  compromising  a  dispute  whether  those  shares  bad 
been  legally  issued,  was  valid ;  and  that  the  appellant,  from  the  time  of  the 
resolution  for  cancellation  of  his  Bharee,  ceased  to  be  a  member  of  the  com- 
pany.    Id. 

120. But  held,  that,  as  the  appellant  had  legally  been  a  shareholder,  the 

cancellation  could  not  affect  any  rights  previously  acquired  by  creditors ;  and 
that  he  must  be  on  the  list  of  contributories  as  a  past  member.     Id. 

121. who  not  liable.    The  articles  of  a  limited  company,  after  naming 

the  first  six  directors,  provide  that  no  person  should  be  qualified  to  be  a  director 
who  was  not  a  holder  of  shares  in  the  company  of  the  nominal  value  of  £500. 
The  board,  who  had  power  to  appoint  directors,  purported  to  appoint  H.,  who 
neither  held  nor  afterwards  acquired  any  shares.  H.  attended  two  meetings  of 
the  board,  and  resigned  his  office  in  two  months.  On  an  application  by  the 
official  liquidator  to  make  H.  a  contributory  in  respect  of  fifty  shares  of  £10  each  : 

HM,  that  his  election  as  a  director  was  void,  and  that  he  could  not  be  made 
a  contributory.  Matter  of  Percy  and  Kelly  Mekel,  etc.,  Co,  EdtoUi/'s  Case 
(Chan.  Div.),  XXII-410. 

122. It  was  provided  by  the  articles  of  a  company  that  no  person  not 

recommended  by  the  board  of  directors  for  election  as  a  director  should  be  eligi- 
ble unless  at  the  time  of  election  he  had  held  twenty  shares  for  two  months. 
B.,  who  was  not  a  shareholder,  agreed  to  become  a  director,  and  was  unani- 
mously elected  at  a  general  meeting  at  which  six  of  the  seven  directors,  who 
were  then  the  only  shareholders,  were  present.  B.  did  not  act  as  a  director, 
and  before  anything  further  had  been  done  he  wrote  refusing  to  be  connected 
with  the  company.  The  company  nevertheless  sent  him  a  letter  of  allotment 
for  twenty  shares,  of  which  he  took  no  notice.  The  company  was  afterwards 
ordered  to  be  wound  up  : 

Held,  that  the  fact  that  six  of  the  seven  directors  voted  for  B.  at  the  general 
meeting  did  not  amount  to  a  recommendation  by  the  board,  as  they  were  not 
met  in  the  capacity  of  directors;   that  B.'s  election  was,  therefore,  void,  and 
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that  he  was  not  a  ooniribatory.  Barber^ »  Case.  Matter  of  Ekut  NorfoOo  Trafh- 
mys  Co,  (Chan.  IMt.),  XXII-^76. 

123. The  articles  of  association  of  a  company  did  not  require  that  a 

director  shoald  be  qualified  by  holding  any  shares,  but  the  directors  passed  a 
resolution  (which  was  not  in  any  way  confirmed  by  the  shareholders)  that  the 
qualification  should  in  future  be  250  shares  of  £1  each  : 

HM^  that  this  resolution  could  not  alter  the  constitution  of  the  company,  and 
that  a  person  who  was  afterwards  elected  a  director,  and  who  acted  in  that 
capacity,  did  not  thereby  enter  into  any  implied  contract  to  take  or  hold  shares, 
80  as  to  make  him  liable  to  contribute  in  respect  thereto  as  if  taken  by  him 
De  Buvigne^a  Case.  Matter  of  British  Provident  L.  d  Q,  Asso,  (Chan.  Div.), 
XXII— 107. 

124. The  directors  of  a  company,  in  its  name,  entered  into  an  agreement 

with  H.  that  the  capital  of  the  company  should  be  increased,  and  that  he  should 
endeavor  to  obtain  subscribers  for  the  new  shares  to  be  issued.  He  was  to 
reoelTe,  by  way  of  remuneration,  a  large  commission  on  the  nominal  value  of 
the  new  shares  taken  up,  and  also  a  number  of  shares  issued  as  fully  paid  up  to 
him  or  his  nominees,  of  which  1,000  were  to  be  issued  as  soon  as  the  directors 
had  accepted  four  persons  to  be  nominated  by  him  as  directors  or  trustees  of  the 
company.  This  agreement  was  registered.  The  coi^pfChy  afterwards  passed  a 
special  resolution  to  increase  the  capital  to  the  extent  mentioned  in  the  agree- 
ment. R. ,  on  the  nomination  of  H. ,  agreed  to  become  a  director,  on  the  under- 
standing that  he  was  to  be  quali6ed  by  holding  200  fully  paid-up  shares,  which 
were  to  be  found  for  him  by  H.  B.  was  afterwards  elected  a  director,  and 
acted  as  such.  After  his  election  a  second  agreement  was  entered  into  between 
the  company  and  H.,  by  which  it  was  arranged  that  2,000  specified  shares  should 
be  allotted  to  him  or  his  nominees,  as  part  of  the  consideration  to  which  he  was 
entitled  under  the  first  agreement.  The  second  agreement  was  also  registered. 
After  this  200  of  the  specified  shares  were,  at  the  request  of  H.,  allotted  to  R., 
and  were  with  his  assent  registered  in  his  name  as  fully  paid  up.  Nothing  was, 
in  fact,  paid  for  them.     The  company  was  afterwards  ordered  to  be  wound  up  : 

Held,  that  the  arrangement  with  H.  was  fraudulent,  and  ultra  vires,  but  that, 
as  R.  had  never  agreed  to  take  any  but  paid-up  shares,  he  could  not  be  placed 
on  the  list  of  contributories  in  respect  of  the  200  shares.     Id. 

126.  Bat,  held,  that  R.  had  been  guilty  of  a  misfeasance  in  relation  to 

the  company,  and  that  the  court  could,  under  sect.  165,  order  him  to  pay  to  the 
liquidator  the  value  of  the  200  shares  which  he  had  obtained.     Id. 

126.  And,  held,  that  there  being  evidence  that  shares  had  been  about  the 

same  time  allotted  to  bona  fide  applicants  on  the  terms  of  their  paying  the  full 
nominal  value  of  them  in  cash,  the  real  value  of  the  shares  must,  as  against  R., 
who  was  a  wrongdoer,  be  taken  to  be  the  nominal  value,  and  that  he  must  pay 
the  sum  of  £200  to  the  liquidator.     Id. 

127.  R.,  the  chairman  of  the  board  of  directors  of  a  company  in  which 

he  held  fifty  shares,  signed  a  letter  of  application  for  450  more,  striking  out  the 
reference  to  the  payment  of  the  deposit  which  was  required  on  application  for 
shares.  There  was  some  evidence  to  show  that  this  application  was  made  in 
pursuance  of  a  previous  promise  by  R.  to  become  a  holder  of  500  shares,  and 
that  on  the  faith  of  this  promise  he  had  been  elected  chairman. 
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No  notice  was  taken  of  the  application  till  after  seven  months,  when  at  a 
board  meeting  it  was  proposed  and  seconded  that  450  shares  should  be  allotted 
to  B.  R.,  who  was  present,  handed  in  a  letter  withdrawing  his  application,  and 
deposed  that  he  had  previously  withdrawn  it  verbally.  There  was  no  proper 
evidence  that  the  resolution  to  allot  shares  to  R.  had  been  carried,  but  a  letter 
of  allotment  was  sent  him  on  the  following  day.  The  company  was  at  this 
time  in  a  hopeless  state,  and  a  resolution  for  winding  it  up  was  passed  a  fort- 
night afterwards : 

Sddf  by  Malins,  V.C,  that,  although  if  R.  had  been  an  outside  applicant  the 
delay  and  the  informality  of  the  allotment  would  have  exempted  him  from  lia- 
bility as  to  the  450  shares,  he  could  not  avail  himself  of  the  delay  and  informal- 
ity which  he,  as  chairman  of  the  board  of  directors,  was  bound  to  have  prevented, 
and  that  he  was  a  contributory  in  respect  of  those  shares. 

ffdd,  on  appeal,  that  the  offer  by  R.  to  take  shares  was  not  shown  to  have 
been  accepted  by  the  company  before  it  was  withdrawn  by  him,  and  that  he 
was  not  liable  in  respect  of  the  450  shares.  Ritso*a  Case.  Mattm'  of  Nati-tarif 
F.  I'M,  Co,  (Chan.  Div.),  XXI— 709. 

128. Shares  in  a  limited  company  were  issued  as  fully  paid-up  shares, 

by  virtue  of  a  contract  not  registered  as  required  by  the  Companies  Act,  1867, 
8.  25.  The  company  issued  certificates  of  these  shares  as  fully  paid-up  shares. 
Borne  of  them  were  afterwards  transferred  for  value  to  a  person  who  had  no 
notice  of  any  irregularity  in  their  issue,  and  took  them  as  fully  paid-up  on  the 
faith  of  the  certificates.  The  company  having  been  ordered  to  be  wound  up, 
the  official  liquidator  sought  to  make  the  transferee  liable  as  the  holder  of 
shares  on  which  nothing  had  been  paid  : 

Held,  that,  as  against  the  transferee  who  took  the  shares  without  notice  that 
they  had  not  been  paid  up  in  cash,  the  company  was  estopped  by  the  certificates 
from  saying  that  they  had  not  been  so  paid  up,  and  that  the  official  liquidator 
was  in  the  same  position.  BrUieh  FarrMrs  Pure  Linseed  Cake  Co,,  Matter  of 
(Chan.  Div.),  XXIII— 692. 

129. The  proprietor  of  a  newspaper  agreed  with  a  company  to  insert  for 

them  a  series  of  advertisements  in  his  newspaper,  and  to  accept  fully  paid-np 
shares  of  the  company  in  payment  of  his  account  for  so  doing.  He  inserted  the 
advertisements,  and  sent  his  account  to  the  company.  The  company  accepted 
the  account,  and  subsequently  allotted  to  him  fully  paid-up  shares  to  amount 
thereof.  The  contract  was  not  registered  in  pursuance  of  the  Companies  Act, 
1867,  s.  25,  and  the  company  was  afterwards  wound  up : 

Held,  that  as  the  services  contracted  for  had  been  actually  rendered  before  the 
shares  were  allotted,  there  was  at  the  time  of  the  allotment  a  debt  payable  in 
money  by  the  company  to  the  allottee,  in  respect  of  which  he  could  have  sus- 
tained a  plea  of  payment  in  an  action  by  the  company  for  calls,  and,  therefore, 
that  the  shares  allotted  must  be  treated  as  having  been  paid  for  in  cash,  and  he 
was  not  chargeable.  White's  Case,  Matter  of  Government  Security  F,  Im.  Co. 
(Chan.  Div.),  XXVII— 229. 

130. The  newspaper  proprietor  also,  in  pursuance  of  a  similar  agree- 
ment with  the  same  company,  inserted  further  advertisements  in  respect  of 
which  no  allotment  of  shares  had  been  made  to  him  at  the  commetoceroent  of  the 
winding-up  : 
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HMf  that  he  was  entitled  to  prove  in  the  winding-up  for  the  amount  due  to 
him  for  such  further  advertisements,  and  could  be  held  as  a  contributory  onlj 
to  the  amount  unpaid  on  shares  after  deducting  such  amount.     Id. 

131.  A  syndicate  was  formed  for  the  purchase  of  a  coal  mine  from  A., 

with  a  view  to  forming  a  company  to  take  the  mine.  The  mine  was  accordingly 
agreed  to  be  conveyed  by  A.  to  B.  (who  was  to  establish  a  company  for  taking 
over  the  mine)  in  consideration  of  £66,000,  of  which  £42,000  were  to  be  in  paid- 
up  shares  of  the  intended  company.  The  memorandum  of  the  association  stated 
that  the  capital  was  to  be  £200,000  in  20,000  shares  of  £10  each.  The  articles 
of  association  stated  that  the  mine  belonged  to  the  persons  named  in  the 
schedule  of  an  agreement  to  be  executed  immediately  after  the  registration  of 
the  articles,  and  that  15,000  paid-up  shares  were  to  be  allotted  to  them  in  the 
proportions  mentioned  in  the  schedule.  Soon  afterwards  B.  declared  himself  a 
trustee  for  the  company,  and  subsequently  to  this  the  agreement  referred  to  in 
the  articles  was  executed,  and  by  it  B.  declared  that  he  had  entered  into  the 
agreement  for  the  purchase  of  the  mine  on  behalf  of  the  persons  named  in  the 
schedule  (being  A.,  the  members  of  the  syndicate  and  their  nominees),  and  that 
they  declared  they  held  the  mine  in  trust  for  the  company ;  and  that  15,000 
paid-up  shares  were  to  be  allotted  to  them  in  the  proportions  therein  mentioned. 
This  agreement  was  registered  under  the  25th  section  of  the  Companies  Act, 
1867.  A.,  besides  the  shares  representing  the  purchase-money  of  the  mine;  pur- 
chased 3,520  from  one  of  the  members  of  the  syndicate,  and  other  persons.  The 
directors  issued  a  large  number  of  debentures  on  the  security  of  the  property  of 
the  company,  but  no  other  shares  were  issued  except  those  15,000  paid-up 
shares.     The  company  being  wound  up  : 

Sdd^  that  the  registered  agreement  was  made  bona  fide  and  for  good  con- 
sideration, and  was  a  sufficient  contract  in  writing  within  the  25th  section  of  the 
Ck>mpanie8  Act,  1867  ;  and  that  there  was  nothing  in  the  circumstances  to  estop 
A.  from  claiming  the  shares  which  he  had  purchased,  as  paid-up  shares.  Mat- 
ter of  Wedgwood  Coal  and  Iron  Co.    Andereon's  Case  (Chan.  Div.),  XXIII — 414. 

132.  Whether  a  memorandum  in  writing  under  which  a  person  is  to 

take  paid-up  shares  without  any  consideration,  is  a  contract  within  the  25th 
section  of  the  Companies  Act,  1867 — Qtuere  f    Id. 

133. Held,  also,  that  there  was  no  inconsistency  between  the  memoran- 
dum and  articles  of  association  in  the  fact  that  the  memorandum  stated  the 
capital  as  consisting  of  20,000  shares,  and  the  articles  stated  that  15,000  of  these 
shares  were  to  be  taken  as  paid  up.     Id. 

134. A  company  (not  registered  under  the  Companies  Act,  1867,)  issued 

shares  as  "  fully  paid  up,"  and  also  certificates  of  those  shares  describing  them 
as  fully  paid  up,  and  made  the  annual  returns  giving  them  the  same  descrip- 
tion. The  company  entered  into  a  contract  with  G.  to  purchase  from  him  a  mill 
and  machinery  in  Nottingham,  part  payment  for  which  was  to  be  made  to  G.  in 
**  fully  paid-up  shares  "  They  were  not,  in  fact,  paid  up,  and  there  was  no 
contract  with  respect  to  them  such  as  is  required  by  the  Companies  Act  of  1807, 
&  25.  G.  (who  was  really  the  vendor  of  this  mill  and  machinery,  and  promoter 
and  managing  director  of  the  company)  received  the  shares.  He  was  himself  at 
the  same  time*  making  a  contract  With  B.  for  the  purchase  of  other  landed 
property  in  another  county  —  Cornwall,  and  B.  agreed  to  accept  a  part  of  the 
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purchase-money  in  fully  paid-up  shares  of  the  company.  B.  had  just  before 
bought  this  Cornwall  property  from  N.,  and  B.'s  purchase-money  for  it  was  pud 
to  N.  through  B.'s  solicitor,  who  also  acted,  in  the  conyeyance,  for  N.  The 
conveyance  was  made,  not  by  N.  to  B.  and  then  by  B.  to  G. ,  but  (at  B.  's  desire) 
was  made  direct  from  N.  to  G.,  and  200  of  the  shares  held  by  G.  were  handed 
over  to  N.,  who  swore  that  he  only  received  them  as  trustee  for  B.  N.'s  name 
was  entered  on  the  register  of  the  company  as  the  holder  of  the  shares,  and  he 
onoe  sent  a  proxy  to  G.  to  vote  at  a  general  meeting,  describing  himself  thereia 
as  a  shareholder  in  the  company.  The  certificates  of  the  shares  were  given  to 
B.  himself.     The  company  was  ordered  to  be  wound  up  : 

HM,  that  under  these  circumstances  N.  was  not  liable  to  be  placed  on  the  list 
of  contributories  in  respect  of  the  200  shares.  Burkinshaw  v.  NieoUs  (App. 
Cas.),  XXIV— 602.     See  notes.  Id.,  624 

136. In  a  matter  of  this  kind  the  official  liquidator  is  not  entitled,  when 

putting  in  force  the  25th  section  of  the  act  of  1867,  to  disregard  the  actual  trans- 
actions  that  have  taken  place  between  the  parties.     Id. 

136.  The  25th  section  of  the  Companies  Act,  1867,  applies  to  a  company 

generally,  and  not  to  its  liquidation  alone.     Id. 

137.  Remarks  on  the  unsatisfactory  manner  in  which  cases  arising  upon 

claims  by  liquidators  are  brought  before  the  courts.     Id. 

138. The  B.  N.  Company  was  an  insurance  company  established  with 

£10  shares,  under  a  deed  of  settlement  which  provided  that  every  instrument 
whereby  the  company  became  liable  to  pay  money  should  contain  a  clause  limit- 
ing the  liability  of  shareholders  to  the  amount  payable  on  their  shares.  The 
deed  contained  a  power  to  the  company,  with  the  sanction  of  an  extraordinary 
general  meeting,  to  purchase  the  business  of  any  other  company  of  a  umilar 
nature,  upon  such  terms  as  the  meeting  should  think  fit.  The  company  resolved 
to  purchase  the  business  of  the  B.  C.  Company,  an  insurance  company  whose 
capita]  was  divided  into  £50  shares,  on  each  of  which  £5  had  been  paid,  and 
whose  deed  of  settlement  contained  no  power  to  sell  the  business.  The  trans- 
action  was  completed  by  purchasing  the  shares  of  the  B.  C.  Company,  which 
were  transferred  to  various  officers  of  the  B.  N.  Company.  Subsequently  a  deed 
was  executed  by  which  these  transferees  transferred  their  shares  to  the  B.  N. 
Company,  and  thereupon  that  company  was  entered  on  the  register  of  share- 
holders of  the  B.  C.  Company,  and  remained  so  registered  for  some  years.  This 
deed  was  never  sanctioned  by  a  general  meeting  of  the  B.  N.  shareholders.  An 
order  having  been  made  for  winding  up  the  B.  C.  Company  : 

Held,  that  the  transfer  of  the  shares  to  the  B.  N.  Company  was  uUra  mres  and 
invalid,  and  that  the  B.  N.  Company  could  not  be  placed  on  the  list  of  contrilm- 
tories  of  the  B.  C.  Company.  Matter  of  European  8o.  AHtUratum,  and  Matter 
of  British  Nat.  X.  Amu.  Amo.  (Chan.  Div.),  XXV— 574. 

139.  practice.    A  petition  was  presented  by  two  policyholders  to  wind 

up  compulsorily  an  insurance  company  which  was  being  wound  up  voluntarily, 
containing  charges  of  false  representations  and  insolvency : 

Held,  upon  a  preliminary  objection,  that  where  a  company  was  being  wound 
up  voluntarily  it  was  unnecessary  to  consider  whether  a  prima  fade  case  was 
stated,  nor  to  order  security  for  costs  under  the  Assurance  Companies  Act,  1870. 
MaUer  of  British  AUiatiee  Ass.  Go.  (Chan.  Div.),  XXVI— 405. 
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140. Held,  npon  demarrer  to  the  petition,  that  policyholders  might  pre- 
sent a  x>etition  nnder  the  act  of  1870,  although  their  dehts  did  not  amount  to 
£50;  that  a  statement — that  under  the  circumstances  the  company  was  "ad- 
mittedly insolvent "  —  was  a  sufficient  statement  that  they  could  not  pay  their 
dehts  ;  and  that  the  allegations  of  false  representations,  and  the  appointment  of 
the  secretary  as  proyisional  liquidator,  were  sufficient  to  render  it  just  and  equi- 
table to  make  a  winding-up  order.     Id. 

141. Held,  also,  that  upon  demurrer  to  a  petition,  the  counsel  for  the 

petitioner  must  open  his  case.    Id. 

142. examination  of  party.    M.,  at  the  request  of  A.,  who  afterwards 

repudiated  the  ownership  in  them,  and  alleged  that  it  was  in  H.,  agreed  that 
sharee  in  a  company,  subsequently  ordered  to  be  wound  up,  might  be  registered 
in  his  name  as  trustee.  The  shares  were  afterwards  transferred  to  W.,  and  in 
the  liquidation  M.  was  placed  in  the  6  list  of  contributories,  and  was  required 
to  xmy  the  call  made.  M.  in  1876  assigned  to  the  company  all  right  to  be  in- 
demnified by  A.  and  H. ,  and  under  the  power  in  the  deed  to  sue  in  his  name  the 
liquidator,  with  the  sanction  of  thd  court,  brought  an  action  in  M.'s  name 
against  A.  and  H.,  to  recover  what  was  due  on  the  shares,  and  for  a  declaration 
that  they  or  one  of  them  were  or  was  bound  to  indemnify  M.  against  all  liabil- 
ity. Issue  was  joined  in  November,  1877.  On  an  application  by  the  liquidator 
under  the  115th  section  of  the  Companies  Act,  1863  : 

Hdd,  that  A.  was  a  person  liable  to  be  summoned,  as  being  capable  of  giving 
information  in  reference  to  the  assets  of  the  company,  and  that  he  must  attend 
before  the  special  examiner  to  be  examined  and  answer  all  relevant  questions. 
Matsey  v,  AUen  (Chan.  Div.),  XXVI— 6. 

143. appointment  of  liquidator.  An  official  liquidator  had  been  ap- 
pointed in  chambers.  Upon  motion  made  on  behalf  of  a  very  large  majority  of 
the  unsecured  creditors  of  the  company,  who  alone  were  interested  in  the  reali- 
zation of  the  assets,  two  creditors  were  appointed  liquidators  instead  of  the 
liquidator  already  appointed.  Matter  of  Land  Financiers  Association  (Chan. 
Div.),  XXVI— 685. 

144. power  of  liquidator.    The  powers  of  a  liquidator  of  a  limited 

eompany  are  more  extensive  than  those  of  the  company  prior  to  the  winding-dp 
order :  for  instance,  he  can  assert  as  against  the  members  of  the  company  rights 
-which  the  company  itself  could  not  have  asserted.  Matter  of  National  Funds 
Assu.  Co.  (Chan.  Div.),  XXVI— 662.     See  notes.  Id.,  573. 

145. Under  sect.  165  of  the  Companies  Act,  1862,  either  the  liquidator, 

or  a  creditor,  or  a  contributory  of  a  limited  company  in  course  of  being  wound 
up,  may  apply  to  the  court  for  an  order  to  compel  a  director  to  repay  moneys  of 
the  company  misapplied  by  him  ;  and  if  the  liquidator  makes  such  an  applica- 
tion, it  is  unnecessary  to  consider  whether  he  does  so  as  representing  the  com- 
pany or  as  representing  the  creditors,  he  having,  upon  the  literal  construction 
of  the  section,  an  independent  right  to  apply  in  a  proper  case.     Id. 

146. The  creditors  of  a  limited  company  are  entitled,  by  virtue  of  a  con- 
tract between  themselves  and  the  company,  to  be  implied,  if  not  expressed,  to 
liave  the  capital  of  the  company  reserved  for  payment  of  their  claims  ;  conse- 
quently, the  repayment  by  the  directors  to  the  shareholders  of  the  whole  or  any 
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part  of  the  capita],  either  in  the  form  of  interest  on  share  warrants  issued  under 
the  Companies  Act,  1867,  s.  27,  or  otherwise,  and  whether  such  repayment  be 
made  with  the  sanction  of  the  shareholders  or  not«  is,  unless  such  repayment  be 
expressly  authorized  by  the  articles  of  association,  ultra  mrea  and  a  breach  of 
trust ;  and  if  the  company  be  ordered  to  be  wound  up  the  court  will,  upon  an 
application  either  by  the  liquidator  or  by  a  creditor,  under  sect.  165  of  the  Com- 
Xmnies  Act,  1862,  order  the  directors  jointly  and  severally  to  make  good  the 
amount  of  capital  so  repaid,  but,  in  case  the  repayment  has  been  made  with  the 
sanction  of  the  shareholders,  without  prejudice  to  the  right  of  the  directors  to 
recover  the  amount  from  the  shareholders.     Id. 

147.  The  articles  of  association  of  a  limited  insuhmce  company  provided 

(122)  that  "  the  directors  might,  without  the  sanction  of  a  general  meeting,  pay 
interest  at  the  rate  of  5  per  cent,  per  annum  upon  the  paid-up  capital."  The 
company,  desiring  to  raise  further  capital,  passed  a  resolution  empowering  the 
directors,  under  the  Companies  Act,  1867,  s.  27,  to  issue  to  members  who  had 
paid  up  the  full  amount  of  their  shares,  share  warrants  payable  to  bearer. 
Share  warrants  were  issued  accordingly,  each  warrant  declaring  that  the  bearer 
was  entitled  to  interest  at  5  per  cent,  per  annum  on  the  amount  therein  specified. 
The  company  never  having  made  any  profits,  the  interest  on  the  warrants  was 
from  time  to  time  paid  to  the  holders  of  them  out  of  capital  by  the  directors 
with  the  express  sanction  of  the  general  body  of  shareholders,  and  on  the 
assumption  that  such  payment  was  authorized  by  article  122.  The  company 
having  been  ordered  to  be  wound  up,  the  liquidator  applied  by  summons  under 
sect.  165  of  the  Companies  Act,  1862,  that  the  directors  might  be  ordered  jointly 
and  severally  to  pay  to  him  the  amount  so  paid  for  interest  to  the  holders  of  the 
share  warrants : 

Held  (1),  that  upon  the  literal  construction  of  sect.  165  the  liquidator  was  en- 
titled to  make  the  application,  independently  of  the  question  whether  he,  as 
representing  the  company,  oould  sue  its  own  agents,  or  whether  he  had  an 
independent  right  to  represent  the  creditors  : 

(2)  That  the  directors  had.  In  making  payments  to  shareholders  out  of  capital, 
acted  ttUra  vires  and  committed  a  breach  of  trust,  and  that  they  were  therefore 
liable  jointly  and  severally  to  make  good  the  amount  of  such  payments,  but 
without  prejudice  to  their  right  to  recover  from  each  shareholder  the  amount  of 
capital  he  had  received.     Id. 

148.  Distress  for  rent.  A  company  in  course  of  liquidation  retained  for  the 
convenience  of  the  winding-up  the  possession  of  leasehold  premises  of  which 
they  were  in  occupation  as  assignees  of  a  lease  containing  the  usual  proviso  for 
re-entry  by  the  lessors  : 

Eeld,  that  leave  should  be  given  to  the  lessors  to  distrain  for  rent  accrued  due 
after  the  commencement  of  the  winding-up,  but  not  for  rent  accrued  due  before 
that  time,  as  to  which  they  must  prove  as  creditors  in  the  winding-up.  Matter 
oflfarth  Yorkshire  Iran  Co,  (Chan.  Div.),  XXIII— 798. 

149.  Transfer  of  pending  suit.    When  an  order  for  the  compulsory  wind- 
ing-up of  a  company  has  been  made,  an  action  against  the  company  pending  in 
another  division  of  the  court  will  be  transferred  on  an  application  eat  parte 
Matter  of  Landore  Siemens  Steel  Company  (Chan.  Div.),  XXVII — 51. 
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RAILWAY  COMPANY. 

1.  Power  to  maintain.  The  S.  Railway  Company  were  aathorized  bj  their 
act  to  "make  and  maintain"  a  railway,  with  all  proper  stations,  approaches, 
and  works,  and  were  empowered  to  transfer  or  sell  the  railway  before  or  after 
completion,  and  all  the  powers  of  the  company,  to  the  D.  Railway  Company. 
By  a  working  agreement,  the  terms  of  which  were  incorporated  in  the  act,  it 
was  provided  that  the  S.  Company  were  to  complete  the  line,  and  that,  when 
completed,  it  should  be  maintained  and  worked  by  the  D.  Company  in  perpetu- 
ity, and  that  they  were  to  pay  an  annual  sum  to  the  D.  Company.  On  the  com- 
pletion of  the  line  the  D.  Company  took  possession  of  and  worked  the  same 
under  the  agreement,  but  no  sale  to  them  of  the  railway  had  been  effected. 
While  the  D.  Company  was  thus  in  possession  the  S.  Company,  acting  under 
the  alleged  powers  in  the  act,  in  order  to  provide  a  better  access  to  a  station  on 
the  line,  erected  some  stone  stex>s  in  the  station  yard,  which  the  D.  Company 
removed.  In  an  action  for  mandatory  injunction  to  compel  the  D.  Company  to 
restore  the  steps : 

SM^  that,  on  the  true  construction  of  the  act  and  working  agreement  incor- 
porated therewith,  the  D.  Company  were  entitled  to  the  exclusive  possession 
and  right  of  maintenance  of  the  railway  and  works ;  and  that  the  erection  of 
the  steps  was  a  work  of  maintenance,  and  was  a  wrongful  act  on  the  part  of 
the  8,  Company.  Seven  Oaks^  etc..  By.  Co.  v.  London,  etc.,  Ry.  Co.  (Chan.  Div.), 
XXVn— 831. 

2.  Under  power  to  "maintain"  a  railway  and  works,  reasonable  im- 
provements, consistent  with  the  purpose  of  the  undertaking,  are  includ^d.    Id. 

3.  By-Iawv,  validity  of.  A  by-law  of  the  respondents'  company  provided 
"that  a  passenger  should  show  and  deliver  up  his  ticket  to  any  duly  authorized 
servant  of  the  company  whenever  required  to  do  so  for  any  purpose,  and  that 
any  person  travelling  without  a  ticket,  or  failing  or  refusing  to  -show  or  deliver 
up  his  ticket  as  aforesaid  should  be  required  to  pay  the  fare  from  the  station 
whence  the  train  originally  started  to  the  end  of  his  journey."  The  appellant 
had  a  ticket  entitling  him  to  travel  on  the  lines  of  the  resix)ndents  and  the  L.  and 
S.  W.  Railway  Company  from  Charing  Cross  or  Cannon  Street  to  Windsor  and 
back.  Having  come  to  the  Waterloo  Junction  station  on  the  respondents'  line, 
where  he  had  to  change  trains,  he  had  for  this  purpose  to  go  from  the  respon- 
dents' station  to  that  of  the  L.  and  S.  W.  Railway  Company.  On  passing  out 
of  the  respondents'  station  he  was  asked  to  show  his  ticket  but  refused  to  do  so. 
There  was  no  intention  to  defraud  on  the  appellant's  part.  The  respondents 
summoned  him  under  the  above  by-law,  and  he  was  convicted  in  the  amount  of 
the  fare  from  the  station  whence  the  respondents'  train  by  which  he  travelled 
had  started  : 

Held,  that  the  conviction  must  be  quashed.     Saunders  v.  Sotith  Eastern  Ry, 
Co,  (Q.  B.  Div.),  XXIX— 384.     See  notes,  Id.,  394. 

4.  By  Cockbum,  C.J.,  assuming  that  the  power  given  by  the  108th  sec- 
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tion  of  the  Railways  Clauses  Consolidation  Act,  to  make  by-laws  for  "  reflat- 
ing the  travelling  upon  or  using  and  working  the  railway/'  applied  to  persons 
travelling  in  the  company's  carriages,  which  he  was  inclined  to  think  it  did  not, 
it  was  not  competent  to  the  company  by  their  by-law  to  make  the  refusal  to 
show  the  ticket  an  offence  in  the  absence  of  a  fraudulent  intention  ;  secondly, 
the  by-law  was  void  for  unreasonableness,  because  the  penalties  thereunder  for 
offences  of  equal  criminality  would  vary  with  the  distances  from  w:hich  the 
train  might  originally  have  started  ;  and  thirdly,  the  by-law  was  inapplicable 
to  the  case,  as  the  power  to  make  by-laws  was  confined  to  the  case  of  persons 
travelling  on  the  railway,  which  the  appellant  was  not  doing  when  required  to 
show  his  ticket.     Id. 

6.  By  Lush,  J. :    The  by-law  was  void  for  unreasonableness,  because  the 

X)enalty  for  not  showing  the  ticket  varied  according  to  the  distance  the  train  had 
travelled,  and  also  because  the  passenger  was  required  not  only  to  show  but  to 
deliver  up  his  ticket  whenever  required  for  any  purpose.     Id. 

6. By  8  Vict.  c.  20,  s.  103  :  *'  If  any  person,  having  paid  his  fare  for  a 

certain  distance,  knowingly  and  wilfully  proceed  in  any  such  carriage  beyond 
Buch  distance,  without  previously  paying  the  additional  fare  ....  and  with 
intent  to  avoid  payment  thereof,  he  shall  for  every  such  offence  forfeit  40*." 
By  s.  108  :  "  The  company,  subject  to  this  and  the  special  act,  may  make  regu- 
lations for  regulating  the  travelling  upon  or  using  and  working  the  railway." 
By  s.  109  :  "For  better  enforcing  the  allowance  of  all  and  any  of  such  regula- 
tions, it  shall  be  lawful  for  the  company  subject,  &c. ,  to  make  by-laws  .... 
provided  that  such  by-laws  be  not  repugnant  to  the  laws  of  that  part  of  the 
United  Kingdom,  where  the  same  are  to  have  effect,  or  to  the  provisions  of  this 
or  the  special  act."  By  a  by-law  made  under  the  above  act  **  any  person  travel- 
ling without  the  special  permission  of  some  duly  authorized  servant  to  the  com- 
pany, or  by  a  train  of  a  superior  class  to  that  for  which  his  ticket  was  issued,  is 
hereby  subject  to  a  penalty  not  exceeding  40^.,  and  shall  in  addition  be  liable  to 
pay  his  fare  according  to  the  class  of  carriage  in  which  he  is  travelling  from  the 
station  where  the  train  originally  started,  unless  he  shows  that  he  had  no  inten- 
tion to  defraud.'* 

The  appellant  was  convicted  in  a  penalty  of  10^.  under  this  by-law  for  travel- 
ling in  a  first-class  carriage  with  only  a  second-class  ticket ;  but  it  was  found  as 
a  fact  that  he  had  no  intention  to  defraud  the  company: 

Held,  that  the  conviction  must  be  quashed,  for  without  deciding  whether  the 
by-law  did  or  did  not  make  proof  of  the  absence  of  fraudulent  intention  an  ex- 
emption from  the  penalty  as  well  as  from  the  extra  fare,  it  was,  if  it  made  the 
fraudulent  intention  immaterial  in  the  case  of  the  penalty,  repugnant  to  8  Vict, 
c  20,  8.  108,  and  ultra  vires  the  company.  BerUham  v.  Hayle  (Q.  R  Div-)» 
XXVIII— 263.     See  notes.  Id.,  2«8. 

7.  The  respondent,  who  was  travelling  on  the  Q.  W.  Railway  in  a  train 

going  to  N.  produced  the  "  forward  half"  of  a  tourist  return  ticket  from  L.  to 
N.  and  back.  This  ticket  had  been  originally  issued  to  another  person  and  was 
stated  on  the  back  thereof  to  be  not  transferable.  The  original  taker  had  used 
the  ticket  as  far  as  H.  on  the  way  from  L.  to  N. ,  but  then  proceeded  on  a  differ- 
ent route  and,  consequently  not  having  given  up  the  forward  half  of  the  ticket, 
sold  it  to  the  respondent  who  was  travelling  with  it  between  H.  and  N. : 
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HMt  tliat  the  respondent  was  liable  to  be  convicted  under  8  &  9  Vict.  e.  SO, 
8. 103,  for  travelling  without  having  previously  paid  his  fare  with  intent  to 
avoid  payment  thereof.  Langdon  v.  HaioeUs  (Q.  B.  Div.),  XXYIII— 79d.  See 
ootas.  Id.,  794. 

8. A  by-law  of  a  railway  company  provided  that  *'  any  passenger  travel- 
ling without  a  ticket,  or  failing  or  refusing  to  show  or  deliver  up  his  ticket "  to 
any  duly  authorized  servant  of  the  compauy  when  required  to  do  so,  ''  shall  be 
required  to  jmy  the  fare  from  the  station  whence  the  train  originally  started  to 
the  end  of  his  journey  :" 

Held,  that,  as  against  a  passenger  who  had,  in  good  faith,  travelled  a  short 
distance  upon  the  line  without  having  procured  a  ticket,  this  by-law  was  unrea- 
sonable, and  void, — inasmuch  as  it  was  in  substance  an  attempt  to  inflict  a 
penalty  for  doing  without  fraud  that  which,  by  the  joint  operation  of  ss.  108 
and  109  of  8  Vict.  c.  20,  can  be  punished  only  if  done  frJLudulently.  London, 
«te.,  JBy.  Go.  V.  WaUon  (Com.  PI.  Div.),  XXX— 277;  affirmed.  Id.,  433.  See 
notes.  Id.,  284,  435.  > 

9. oonjitraction  oL    Buch  by-law  did  not  create  a  debt  recoverable  in  a 

ooart  of  civil  jurisdiction.     Id. 

10. A  by-law  made  by  a  railway  comx>any  imposed  upon  a  passenger 

failing  or  refusing  to  produce  his  ticket  the  liability  to  pay  the  amount*of  the 
fare  from  the  station  whence  the  train,  by  which  such  passenger  travelled,  had 
originally  started : 

Beld,  that  there  must  be  a  demand  of  the  specific  sum  payable  in  respect  of 
such  fare,  in  order  to  enable  the  company  to  recover  it.  Semble,  that  such  sum 
is  a  penalty  or  forfeiture  within  8  &  9  Vict.  c.  20,  s.  145.  Brown  v.  Great 
Eastern  RaUway  (Q.  B.  Div.),  XXI— 185. 

11.  ^Freight,  inequality  forbidden.  The  90th  section  of  the  8  &  9  Vict.  c.  20 
(Bailways  Clauses  Consolidation  Act,  1845),  requires  equality  of  tolls  for  similar 
services  rendered  by  railway  companies  to  all  persons  ;  and  s.  2  of  the  17  &  18 
Vict.  c.  81  (Railway  and  Canal  Traffic  Act,  1854),  forbids  the  giving  of  any 
undue  or  unreasonable  preference  or  advantage  to  any  particular  person  or  com- 
pany. A  charge  made  by  a  railway  against  A.  for  services  rendered  by  that 
company  to  him  must  not,  therefore,  be  greater  than  the  charge  made  by  the 
same  company  against  B.  for  rendering  him  services  of  the  like  nature.  London 
dK  W,  Ry.  Co.  v.  Bt>ershed (App.  Cas),  XXIV— 025. 

12. £.  was  a  brewer  at  the  town  of  B.,  where  three  railways  had  their 

stations.  With  one  of  these  railways,  M.,  certain  brewers  in  the  town  had 
direct  communication  by  sidings,  which  enabled  goods  to  be  sent  to  the  trains, 
and  taken  from  the  trains  of  Railway  M.  with  greater  ease  and  less  loss  of  time 
than  by  the  way  of  ordinary  cartage.  M.  charged  them  nothing  for  cartage  and 
made  a  rebate  in  the  charge  for  station  to  station  conveyance.  These  brewers 
had  no  such  communications  with  Railway  N.  W.,  but  it  was  often  convenient 
for  them  to  send  by  that  railway;  and  the  directors  of  that  railway,  in  order  to 
compete  with  Railway  M.,  allowed  these  particular  brewers  the  same  advant- 
ages as  to  cartage  and  rebate  as  Railway  M.  did.  As  to  all  others  in  the  same 
trade  (E.  among  the  rest),  the  directors  of  Railway  N.  W.  made  the  ordinary 
charge  for  cartage,  and  allowed  no  rebate  on  the  charge  for  conveyance  on 
the  line : 

Vol  II.  80 
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Held,  that  this  was  an  inequality  and  an  undue  preference  within  the  mean- 
ing of  the  statutes.     Id. 

13.  Duty  and  liability  to  passengers.  Railway  companies  are  bound  to 
provide,  at  every  station,  reasonable  means  for  passengers  to  alight  from  their 
cars  in  safety.  Rdbaon  v.  Great  Eastern  Ry.  (Jo,  (Q.  B.  Div.),  XIX— 238.  See 
notes,  Id.,  281. 

14.  unsafe  platform.  The  defendants,  the  Metropolitan  District  Rail- 
way Company,  have  running  powers  over  the  South  Western  Railway  between 
Hammersmith  and  the  New  Richmond  station  of  the  South  Western  Railway 
Company.  Above  the  booking  office  at  the  New  Richmond  station  are  the 
words  "  South  Western  and  Metropolitan  Booking  Office  and  District  Railway." 
The  plaintiff  took  from  the  clerk  there  employed  by  the  South  Western  Railway 
a  return  ticket  to  Hammersmith  and  back.  The  ticket  was  not  headed  with  the 
name  of  either  company,  but  bore  on  it  the  words  "  Via  District  Railway."  On 
his  return  journey  from  Hammersmith  to  Richmond  the  plaintiff  travelled  with 
his  ticket  in  a  carriage  of  a  train  belonging  to  the  defendants  and  under  the 
management  of  their  servants.  The  carriage  being  unsuited  for  the  New  Rich- 
mond station  platform,  the  plaintiff,  on  alighting  there,  fell  and  was  hurt  He 
brought  an  action  against  the  defendants,  and  the  jury  found  negligence  in 
them  : 

Held^  that  having  invited  or  permitted  the  plaintiff  to  travel  in  their  train,  the 
defendants  were  bound  to  make  reasonable  provision  for  his  safety  ;  and  that 
there  was  evidence  of  their  liability,  even  assuming  the  ticket  not  to  have  been 
issued  by  or  for  them,  but  by  the  South  Western  Company.  Foulkes  v.  Metro- 
politan  D,  By,  Co.  (Com.  PI.  Div.),  XXX— 536  ;  affirmed,  Id.,  740.  See  notes. 
Id.,  560. 

16. restriction  of  liability.  Outside  the  cover  of  a  paper  book  of  cou- 
pons forming  a  railway  ticket,  issued  to  the  plaintiff  by  the  defendants,  was 
printed  the  name  of  their  railway,  the  words  "  Cheap  return  ticket,  London  to 
Paris  and  back.  Second  class,"  and  a  statement  of  the  period  and  journey  for 
which  the  ticket  was  available,  but  no  reference  to  the  inside  of  the  cover.  On 
the  inside,  and  apparent  on  turning  the  leaf,  was  a  condition  limiting  the 
responsibility  of  the  defendants  to  their  own  trains.  The  plaintiff  having  been 
injured  while  travelling  by  virtue  of  the  ticket,  in  a  French  train,  sued  the 
defendants.  They  set  up  the  condition.  The  plaintiff  had  not  read  and  did  not 
know  of  it. 

The  jury  were  directed  that  if  it  was  brought  to  his  notice  it  would  afford  a 
defence,  and,  on  being  asked  the  question  whether  what  was  done  by  the  com- 
X>any  was  reasonably  sufficient  to  bring  the  condition  to  the  notice  of  the  plain- 
tiff, answered  that  it  was  not,  and  found  a  verdict  in  his  favor.  He  moved  for 
judgment : 

Held,  that  the  whole  book  was  the  contract  accepted  by  the  plaintiff,  and  that 
he,  therefore,  could  not  reject  the  condition  which  was  one  of  its  terms,  and 
that  judgment  should  be  entered  for  the  defendants.  Burke  v.  8ouih  Eadern 
By,  Co.  (Com.  PI.  Div.),  XXX— 671.     See  notes.  Id.,  676. 

16.  The  plaintiff  took  a  ticket  for  Scarborough  at  the  defendants' 

station  at  Liverpool.     The  journey  from  Liverpool  to  Scarborough  is  via  Leeds 
and  York.    The  defendants'  tn4n  only  goes  to  Leeds ;  and  from  Leeds  to  Scar- 
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borough  the  journey  is  over  the  liu^  and  bj  the  trains  of  other  companies. 
The  ticket  referred  to  the  conditions  in  the  defendants*  published  time  bills,  of 
which  the  most  material  part  was  as  follows  :  "The  published  train  bills  are 
only  intended  to  fix  the  time  at  which  passengers  may  be  certain  to  obtain 
tickets  for  any  journey  from  the  various  stations,  it  being  understood  that  the 
trains  shall  not  start  before  the  appointed  time.  Every  attention  will  be  paid 
to  insure  punctuality,  so  far  as  it  is  practicable  ;  but  the  directors  give  notice 
that  the  company  do  not  undertake  that  the  trains  shall  start  or  arrive  at  the 
time  specified  in  the  bills,  nor  will  they  be  accountable  for  any  loss,  Inconven-. 
ience,  or  injury  which  may  arise  from  delays  or  detention.  .  .  The  granting  of 
tickets  to  x>assengers  to  places  off  the  company's  line  is  an  arrangement  made  for 
the  convenience  of  the  public  ;  but  the  company  do  not  hold  themselves  respon- 
sible for  any  delay,  detention,  or  other  loss  or  injury  whatsoever  arising  off  their 
lines,  or  from  the  acts  or  defaults  of  other  parties,  nor  for  the  correctness  of  the 
times  over  lines  of  other  companies,  nor  for  the  arrival  of  this  company's  own 
trains  in  time  for  the  nominally  corresponding  train  of  any  other  company  or 
party." 

The  train  by  which  the  plaintiff  travelled  was  too  late  at  Leeds  to  catch  the 
train  by  which  the  plaintiff  should  have  proceeded  to  York ;  an4  when  the 
plaintiff  did  arrive  at  York,  at  about  7  p.m.,  he  found  that  the  train  for  Scar- 
borough which  he  should  have  caught  had  gone,  and  that  the  next  train  for 
Scarborough  did  not  start  till  8  p.m.,  arriving  at  about  10  p.m.  He  thereupon 
took  a  special  train  from  the  North  Eastern  Company,  which  arrived  at  Scar- 
borough between  8.30  and  9  p.m.  The  plaintiff  had  no  business  or  engagement 
in  Scarborough  necessitating  his  being  there  at  any  particular  time. 

The  plaintiff  brought  an  action  against  the  defendants  in  the  county  court, 
and  the  county  court  judge  held  that  there  was  a  contract  on  the  defendants  »- 
part  to  use  due  diligence  to  insure  punctuality,  and  that,  upon  the  facts,  there 
had  not  been  such  diligence  used.  He  also  held  that  the  plaintiff  was  entitled 
to  recover  the  cost  of  the  special  train,  on  the  authority  of  the  dictum  of  Alder- 
son,  B.,  in  HanUin  v.  Oreoit  Northern  Ry.  Go.  (26  L.  J.  (Ex.),  22),  that  "  where 
one  party  to  a  contract  does  not  perform  it,  the  other  may  do  so  for  him  as  near 
as  may  be,  and  charge  him  for  the  expense  incurred  in  so  doing.'' 

On  appeal  to  the  Court  of  Common  Pleas,  that  court  affirmed  the  judgment 
of  the  county  court  judge.  On  appeal  from  that  decision  to  the  High  Court  of 
Appeal : 

MM,  that  the  county  court  judge  was  wrong  in  acting  on  the  dictum  above 
mentioned  as  an  absolute  rule.  The  principle  is,  that  if  one  party  does  not  per^ 
form  his  contract,  the  other  may  do  so  for  him  as  reasonably  near  as  may  be, 
and  charge  him  for  the  reasonable  expense  incurred  in  so  doing  ;  and  a  proper 
test  of  what  is  reasonable  in  such  a  case  as  the  plaintiff's  is  to  consider  whether, 
according  to  the  ordinary  habits  of  society,  a  person  delayed  on  his  journey, 
under  circumstances  for  which  Ihe  company  were  not  responsible,  would  have 
incurred  the  expenditure  in  question  on  his  own  account.  Le  Blanche  v.  Lon- 
don d!  N.  W,  By,  Co.  (Com.  PI.  Div.),  XVH— 248.     See  notes.  Id.,  284. 

17.  Held,  also,  by  the  majority  of  the  court,  that  the  words  "  Every 

attention  will  be  paid  to  insure  punctuality  as  far  as  practicable  "  did  import  a 
contract  to  use  due  attention  to  keep  the  times  specified  in  the  time  bills  as  far 
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as  practicable,  having  regard  to  the  necessary  exigencies  of  the  traffic  and 
circumstances  over  which  the  company  had  no  control.     Id. 

18. Per  Cleasby,  B. :    The  effect  of  the  conditions  was  that  the  company 

declined  to  enter  into  any  contract  as  to  the  times  specified  in  the  time  bills, 
whether  absolute  or  qualified.     Id. 

19. Per  Baggallay ,  J.  A. :    The  contract  in  the  conditions  was  such  as  to 

protect  the  defendants  from  any  further  liability  in  a  case  where  they  issued  a 
through  ticket  than  they  would  have  incurred  if  they  had  only  issaod  a  ticket 
to  the  farthest  point  of  the  journey  on  their  own  system.     Id. 

20. Per  James,  L.J.:    The  true  meaning  of  the  contract  was,  that  the 

persons  in  the  management  of  the  train  would,  with  regard  to  the  particular 
train  on  that  particular  journey,  use  due  attention  to  insure  punctuality,  but 
that  the  defendants  were  not  to  be  held  responsible  for  delays  arising  from  cir- 
cumstances unconnected  with  the  management  of  the  particular  train.     Id. 

21.  Obligation  to  fence.  The  plaintiff  in  1846  became  tenant  from  year  to 
year  of  land  belonging  to  one  G.  In  1847,  the  defendants,  a  railway  company, 
acquired  part  of  the  land  in  the  exercise  of  their  statutory  powers,  and  by 
arrangement  with  G.  paid  him  compensation  in  lieu  of  all  accommodation 
works,  including  the  right  to  have  his  land  fenced  from  the  railway,  G.  pleas- 
ing the  defendants  from  their  statutory  obligation  in  that  respect.  The  defend- 
ants, however,  made  a  sufficient  fence  (consisting  of  poets  and  rails,  a  ditch, 
and  a  quickset  hedge)  between  the  railway  and  the  land  so  occupied  by  the 
plaintiff,  but  neglected  to  keep  up  the  posts  and  rails,  and  in  consequence  of 
their  defective  and  dangerous  condition  a  cow  belonging  to  the  plaintiff,  in  1879, 
whilst  the  plaintiff  so  continued  in  the  occupation  of  the  land,  fell  into  the  ditch 
and  was  killed : 

Heldy  that  the  defendants  were  liable,  for  that  their  arrangement  with  the 
owner  did  not  exonerate  them  from  their  liability  under  the  Railways  Clauses 
Act  (8  &  9  Vict.  c.  20),  s.  68,  to  maintain  the  fence  and  ditch  for  the  benefit  of 
the  occupier,  and  so  as  to  prevent  his  cattle  from  straying  from  the  land.  Corry 
V.  Great  Wegtem  Ry,  Go,  (Q.  B.  Div.),  XXIX— 595. 

22.  A  private  railway,  on  private  property,  made  and  used  exclusively 

for  the  proprietors'  own  purposes,  and  not  for  passenger  traffic,  is  not  subject  to 
the  regulations  as  to  gates  and  persons  in  charge  at  level  crossing^  imposed  by 
the  railway  statutes ;  nor  are  the  proprietors  bound  at  common  law  to  erect 
such  g^tes. 

A  horse  escaping  by  night  from  a  field,  by  no  fault  of  its  owner,  strayed  along 
a  turnpike  road  on  to  a  private  branch  railway  at  a  level  crossing  where  there 
.were  no  gates,  or  person  in  charge.  The  horse  then  proceeded  down  the  branch 
to  the  junction  with  the  main  line,  on  which  it  was  killed  by  a  passing  train  : 

Held,  that  the  proprietors  of  the  private  line,  who  could  not  have  made  the 
railway  across  the  road  on  a  level  except  with  the  leave  or  sufferance  of  the 
road  trustees  (who  could  have  imposed  any  conditions  they  thought  right),  were 
not  liable  in  damages,  there  being  no  obligation  on  them  under  the  railway 
statutes  to  fence  with  gates  the  railway  where  it  crossed  the  high  road.  Mat- 
son  V.  Baird  (App.  Cas.),  XXIV— 676. 

23.  Inability  for  negligence.  The  defendants,  a  railway  oompnny,  have  a 
junction  at  Perterborough,  at  which  they  receive  from  other  lines  a  great  nnm- 
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ber  of  tracks,  which  they,  being  bound  hj  law  to  give  facilities  for  through 
traffic,  are  compelled  to  forward  with  despatch  to  their  destination.  The  de- 
fendants, when  a  foreign  truck  comes  on  their  line,  cause  it  to  undergo  such 
a  general  examination  as  can  take  place  without  causing  an  undue  delay,  that 
is  to  say,  the  tire  of  the  wheels  are  tapped  with  a  hammer,  and  the  truck  gener- 
ally looked  over  for  defects. 

A  foreign  truck,  loaded  with  coal,  belonging  to  the  B.  Wbgon  Company, 
came  on  to  the  defendants'  line  at  Peterborough,  and  there  underwent  the 
nsaal  examination,  when  a  defect  in  one  of  the  springs  and  a  crack  in  the  wood- 
work was  discovered.  The  truck  was  shunted,  upon  the  discovery  of  the  de- 
fects, in  order  that  it  might  be  repaired  by  the  wagon  company  to  whom  it 
belonged.  The  defect  in  the  spring,  which  was  the  only  pressing  defect,  was 
repaired,  and  the  truck  was  handed  over  to  the  defendants,  and  sent  on  by  tbeiu 
to  its  destination.  On  the  way  an  accident,  by  which  the  plaintiff  was  injured, 
happened  through  the  existence  of  a  crack  in  one  of  the  axles  of  the  truck.  It 
was  stated  in  evidence  that  by  a  minute  examination  of  the  truck  the  crack  in 
the  axle  might  have  been  discovered.  The  defect  in  the  axle  was  entirely  un- 
connected with  the  defects  previously  discovered.  The  jury,  in  answer  to  ques- 
tions left  them  by  the  judge,  found  that  the  crack  in  the  axle  might  have  been 
discovered  by  a  sufficiently  minute  examination  ;  but  that  the  defendants  were 
Dot  bound  to  examine  the  truck  minutely,  so  as  to  enable  them  to  see  the  crack. 
In  answer,  however,  to  a  third  question  left  to  them,  viz.,  as  to  whether,  al- 
though it  might  not  be  the  defendants'  duty  on  the  first  view  of  the  truck  to 
examine  it  minutely,  it  did  not  become  their  duty  to  do  so  upon  discovery  of  the 
defects  in  the  spring  and  wopdwork,  the  jury  answered  that  it  was  their  duty 
to  require  from  the  wagon  company  some  distinct  assurance  that  the  truck  had 
been  thoroughly  examined  and  repaired :  # 

Held,  that  on  these  findings  the  defendants  were  entitled  to  a  verdict ;  for 
the  defendants  were  not  bound  to  do  more  in  the  way  of  examining  the  foreign 
truck  on  its  arrival  at  Peterborough  than  they  had  done,  and  inasmuch  as  the 
defects  discovered  on  such  examination  were  entirely  unconnected  with  the 
defect  that  caused  the  accident,  they  were  not  responsible  by  reason  of  their 
failing  upon  the  discovery  of  such  defects  to  enter  upon  a  more  minute  examina- 
tion of  the  truck,  or  to  make  any  such  inquiry  of  the  wagon  company,  as  sug- 
gested by  the  finding  of  the  jury.  Richa/rdson  v.  Gh'eat  Eastern  By.  Go.  (Com. 
PI.  Div.),  XVII--293  ;  reversing  S.  C,  XIII— 843.     See  notes.  Id.,  XVII— 299. 

24.  Revenue  duty  on  receipts.  By  the  2d  section  of  6  &  6  Vict.  c.  79,  and 
the  schedule  to  that  act,  a  duty  at  the  rate  of  6  per  cent,  is  made  payable  upon 
all  sums  received  or  charged  for  the  hire,  fare,  or  conveyance  of  passengers 
conveyed  for  hire  upon  apy  railway.  The  defendants,  by  a  local  act,  were  pro- 
hibited from  charging  to  their  passengers  more  than  certain  specified  sums  per 
mile,  which  sums  were  to  include  all  expenses  incidental  to  their  conveyance, 
except  government  duty.  The  defendants,  in  addition  to  the  sum  charged  by 
them  to  their  passengers  for  conveyance,  charged  to  and  received  from  such 
passengers,  a  further  sum  at  the  rate  of  5  per  cent,  on  the  former,  to  cover  the 
government  duty.  The  Crown  claimed  duty  on  the  latter  sum  as  well  as  on  the 
former : 

HM,  that  the  Crown  was  entitled  to  duty  on  the  whole  amount  received  from 
the  passengers,  even  though  such  amount  should  exceed  the  maximum  charge 
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for  convejance  fixed  by  the  local  act.  Attomeif -General  v.  London  d  iV.  W. 
By,  Co.  (Q.  B.  Div.),  XXIX— 572. 

25. The  defendants  attached  to  certain  of  their  night  trains  sleeping*  car- 
riages for  the  accommodation  of  such  of  their  first  class  passengers  as  miglit 
choose  to  avail  themselves  of  it.  For  the  use  of  these  carriages  sach  passengers 
were  charged  an  extra  sum  in  addition  to  tlie  ordinary  first-class  fare.  In  addi- 
tion to  couches  with  pillows,  sheets  and  blankets,  each  carriage  contained  a  lav- 
atory, water-closet,  and  other  conveniences.  Passengers  using  such  carriage 
were  not  disturbed  during  the  night  by  demands  for  their  tickets  ;  and  if  they 
arrived  at  their  destination  in  the  middle  of  the  night  the  carriage  was  put  into 
a  siding,  and  the  passengers  allowed  to  remain  in  their  beds  until  the  morning. 
A  special  servant  was  employed  to  wait  upon  them,  call  them  in  the  morning, 
and  bring  them  hot  water.  The  Crown  claimed  duty  upon  the  sums  charged  to 
passengers  for  the  accommodation  provided  in  the  sleeping  carriages : 

Held,  that  such  accommodation  was  incidental  to  the  conveyance  of  the  pas- 
sengers, and  that  the  Crown  was  entitled  to  the  duty  claimed.     Id. 

26.  Railway  Oommlssionen,  powers  of.  The  Railway  Commissioners^ 
to  whom  has  been  transferred  the  jurisdiction  of  the  Court  of  Common  Pleas 
under  the  Railway  and  Canal  Traffic  Act,  1854  (17  &  18  Vict.  c.  31),  have  under 
that  act  jurisdiction  to  hear  and  determine  a  complaint  against  a  railway  com- 
pany of  not,  according  to  its  powers,  affording  all  reasonable  facilities  for 
receiving,  forwarding,  and  delivering  passengers  and  other  traffic  at  and  from 
any  of  its  stations  which  are  used  by  the  company  for  such  passengers  or  other 
traffic  ;  and  although  the  commissioners  have  no  jurisdiction  to  order  the  com- 
pany to  make  a  new  railway  station,  or  to  order  any  particular  works,  or  other- 
wise to  interfere  with  the  discretion  of  the  company  in  the  mode  of  performing 
its  obligation  to  afford  such  facilities,  according  to  its  powers,  for  the  receiving, 
forwarding,  and  delivering  of  the  traffic,  yet  they  have  jurisdiction  to  order 
such  facilities,  even  if  their'doing  so  would  necessitate  the  making  by  the  com- 
pany of  some  structural  alteration  of  such  station.  South  Eastern  By.  Co. 
V.  Bailway  Commissioners  (Q.  B,  Div.),  XXIX — 724. 

27. If  the  Railway  Commissioners  act  beyond  their  powers,  prohibition 

will  lie  notwithstanding  the  power  of  the  Court  of  Common  Pleas  over  railways 
under  17  &  18  Vict.  c.  81,  was  transferred  to  such  commissioners  by  36  &  87 
Vict.  c.  48.    Id. 

28. hx  a  declaration  in  prohibition  by  a  railway  company  against  the  Rail- 
way Commissioners  it  appeared  that  a  complaint,  under  the  Railway  and  Canal 
Traffic  Act,  1854,  had  been  made  to  the  commissioners  against  the  company,  and 
that  the  commissioners  proposed  to  order  certain  things  to  l>e  done  by  the  com- 
pany in  respect  of  such  complaint,  and  that  the  company  denied  the  jurisdiction 
of  the  commissioners  to  hear  and  determine  the  complaint  or  any  part  of  it,  and 
prayed  for  a  writ  to  prohibit  the  commissioners  ''  from  further  proceeding  in 
any  way  touching  the  premises  before  them."  . 

The  court,  being  of  opinion  that  the  commissioners  had  jurisdiction  over  the 
general  matter  of  the  complaint,  and  that  they  had  jurisdiction  to  order  some 
of  the  things  th^y  proposed  ordering,  though  not  to  order  the  others :  but  held 
(Brett,  L.J.,  dissenting),  that  a  general  demurrer  by  the  commissioners  to  the 
whole  declaration  should  be  allowed.     Id. 
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29. The  Railway  Commissioners  appointed  under  the  Regulation  of  Rail- 
ways Act,  1873  (36  &  37  Vict.  c.  48),  are  not  entitled  in  the  execution  of  the  pro- 
visions of  the  Railway  and  Canal  Traffic  Act,  1854  (17  &  18  Vict.  c.  81),  ss.  1,  3, 
3,  (o  make  orders  directing  railway  companies,  lor  the  better  accommodation  of 
the  public,  to  erect  or  enlarge  stations  and  other  structural  works.  JSauih 
EasUrn  By.  Go.  v.  Ry,  Commimoiien  (Q.  B.  Div.),  XXIX— 283. 

30.  Application  having  been  made  to  the  Railway  Commissioners  for  an 

order  requiring  a  railway  company  to  enlarge  their  station  at  the  town  of  H., 
and  to  provide  better  booking  office,  waiting  room,  refreshment  room,  and  gen- 
eral accommodation  therein  ;  to  lengthen  and  deepen  the  existing  platforms  of 
the  station,  and  to  provide  additional  platforms ;  to  provide  better  warehouse 
accommodation  for  goods  at  the  station  ;  to  provide  better  pens  at  the  same  sta- 
tion, and  additional  sidings  for  cattle  trucks ;  to  enlarge  the  platform  of  the 
station  at  the  town  of  S.  L. ,  and  to  provide  that  station  with  a  new  approach  by 
a  direct  route  —  the  commissioners  made  or  proposed  to  make  orders  to  the  effect 
that  a  substantial  addition  should  be  made  to  the  area  of  the  covered  platform 
at  H. ;  that  the  yard  should  be  so  arranged  as  that  carriages  might  set  down  and 
take  up  under  cover ;  and  that  the  company  should  provide  at  H.  two  general 
and  first-class  waiting  rooms,  each  at  least  twice  as  large  as  the  largest  of  the 
then  present  rooms,  and  should  reserve  also  part  of  their  buildings  for  refresh- 
ment purposes : 

Held,  that  upon  the  true  construction  of  the  words  of  17  k  18  Vict.  c.  31..  s.  3, 
requiring  railway  companies  '*to  afford  all  reasonable  facilities  for  the  receiv- 
ing, and  forwarding,  and  delivery  of  traffic  upon  and  from  the  several  railways 
worked  by  such  companies  respectively ; "  such  facilities  could  not  include 
structural  accommodation,  and  that  the  Railway  Commissioners  had  no  jurisdic- 
tion to  entertain  an  application  for  an  order  for  the  structural  erections  and 
alterations  in  question  ;  that  their  orders  were  invalid,  and  a  prohibition  must 
be  granted.    Id. 

31. By  Lush,  J.,  dissenting,  that  the  word  "facilities"  must  be  taken 

in  the  case  of  railways  to  include  suitable  stations  and  platforms,  and  that  the 
commissioners  had  jurisdiction  to  entertain  the  application  and  to  make  the 
orders,  except  the  order  to  provide  a  refreshment  room,  that  is,  a  room  in  which 
the  company  were  to  provide  refreshments.     Id. 

32.  The  Railway  Commissioners,  under  86  &  87  Vict.  c.  48,  made  an 

order  requiring  the  C.  and  S.  E.  Railway  Companies  to  make  arrangements  and 
to  afford  facilities  for  the  transference  of  traffic  from  the  line  of  one  company  to 
the  other ;  to  arrange  the  arrivals  of  their  trains  at  a  junction  in  a  particular 
manner,  and  directing  the  C.  Company  to  run  trains  over  a  disused  branch  line  ; 
and,  upon  non-compliance  with  the  order,  made  a  further  order  imposing  penal- 
ties upon  both  companies  for  their  disobedience  : 

Held,  that  the  first  order  was  invalid,  and  that  a  prohibition  must  be  granted 
to  restrain  the  commissioners  from  enforcing  it ;  for,  assuming  that  they  had 
jurisdiction  to  require  each  company  separately  to  give  facilities  according  to  its 
poTrers,  they  were  not  entitled  to  order  two  companies  to  act  jointly  in  doing 
what  neither  could  do  separately. 

QucBre,  whether,  if  the  first  order  had  been  valid,  the  commissioners  had, 
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under  s.  6,  jurisdiction  to  impose  penalties  for  non-oomplianoe  witli  it.    Matter 
of  Toomer  (Exch.  Div.),  XXI— IS50. 

Jdee  Cabrisbs,  1,  etc.;  Eminent  Dohain,  2-6 ;   Nbgliobnce,  18,  14,  2S-25. 

RAPE— iS^  Criminal  Law,  5^-^. 

RATIFICATION  — iS^«  Infant,  4-6;  Insurance,  Marine,  18;    Marbuge 

Settlement,  7,  8 ;  Wills,  10, 11. 

REAL  ESTATE. 

1.  What  Is.  A  testatrix,  having  an  absolute  power  of  appointment,  gare  the 
surface  of  land  to  her  nephew,  and  the  minerals  under  it  to  others.  Under  the 
Settled  Estates  Act  a  lease  of  the  minerals  had  previously  been  made,  and  a 
part  of  the  rents  received  had  been  set  aside  and  was  in  the  hands  of  trustees  to 
be  invested  under  the  act  in  the  purchase  of  other  laad  : 

Held,  that  the  rents  so  set  aside  were  land  in  the  hands  of  the  trustees  and 
passed  with  the  surface.    Matter  of  Scarth  (Chan.  Div.),  XXVII— 59. 

2.  What  is  not.  A  debenture  mortgage  made  bj  a  railway  company  in  the 
form  given  in  Schedule  C  of  the  Companies  Clauses  Consolidation  Act,  1845,  does 
not  give  the  debenture  holder  an  interest  in  land  within  the  Statute  of  Mort 
main.    MUeheU  v.  Mclberly  (Chan.  Div.),  XXIII— 258. 

3. Debenture  stock  created  under  the  provisions  of  the  Companie* 

Clauses  Act,  1868  (26  &  27  Vict.  c.  118),  Part  iii,  does  not  give  the  holder  an 
interest  in  land  within  the  meaning  of  9  Geo.  2,  c.  86,  and  may  therefore  be 
given  by  will  for  charitable  purposes.  Attree  v.  Hatoe  (Chan.  Div.),  XXVI 
—163. 

[  4. And,  sembUt  the  same  rule  applies  to  debentures  as  to  debenture 

stock.    Id. 

6.  Blectlon  to  take  as  pemonalty.  The  share  of  a  married  woman  in  the 
proceeds  of  sale  of  real  estate  devised  to  her  in  fee,  and  which  has  been  sold 
under  an  order  in  a  partition  action,  may  be  paid  to  her  husband  on  her  electing 
by  examination  in  court  to  take  the  money  as  personal  estate.  Standering  v. 
£a«(Chan.  Div.),  XXVII— 855. 

6.  Blectlon  to  retain  as  realty.  A  person  contingently  entitled  to  the  pro- 
ceeds of  real  estate  directed  to  be  sold  may,  pending  the  contingency,  elect  to 
take  the  estate  as  realty,  and -such  election  will  become  operative  u[>on  the  con- 
tingency happening  before  or  upon  his  death.  Meek  v.  Devenith  (Chan.  Div.), 
XXIII— 168. 

7. The  H.  P.  estate  was  vested  in  H.  D.  and  S.,  upon  trust  after  the 

death  of  a  person  who  died  in  August,  1868,  to  sell  with  all  convenient  speed. 
The  proceeds  of  sale  belonged  as  to  one  moiety  to  D.'s  wife  absolutely  for  her 
separate  use,  subject  to  a  charge  of  £500  to  a  legatee,  and  as  to  the  other  moiety 
to  S.  absolutely.  The  property  was  well  adapted  for  building  purposes,  but  the 
bulk  of  it  was  subject  to  an  old  lease  of  which  twenty-six  years  were  unexpired. 
In  March.  1864,  D.  and  wife  paid  off  the  £500.  In  1864,  the  three  trustees  let 
for  three  years  part  of  the  property  not  comprised  in  the  old  lease,  and  in  1867, 
and  again  in  1869.  D.  and  S..  who  had  survived  H.,  granted  similar  leases  for 
three  years.     In  1865,  S.,  who  was  the  acting  trustee  and  managed  the  property. 
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had  plans  prepared  hj  a  surveyor  for  laying  oat  the  property  for  building.  In 
the  same  year  a  bill  was  brought  into  Parliament  for  authorising  a  railway  to 
pass  through  the  estate,  and  a  petition  against  it  was  presented  on  behalf  of 
''the  owners  and  trustees  of  the  H.  P.  estate,"  which  stated  that  it  was  their 
intention  to  lay  out  the  estate  for  building.  Mrs.  D.  died  in  1870,  in  the  life- 
time of  her  husband.  There  was  no  direct  evidence  that  she  had  concurred  in 
the  leases,  the  preparation  of  the  plans,  or  the  petition  to  Parliament : 

Held,  that  the  parties  had  elected  to  take  the  property  as  real  estate,  and  that 
Mrs.  D.'s  share  went  to  her  heir-at-law  as  realty,  and  not  to  her  husband  as 
personalty.  Martin  ▼.  Trimmer,  and  Damdstm  v.  Trimmer  (Chan.  Div.), 
XXVII-^76. 

8. Devise  and  bequest  of  freehold  and  copyhold  land  and  personal  estate 

to  A.  and  B.,  upon  trust  as  to  the  land  for  sale,  and  as  to  the  personalty  to  real- 
ize the  same,  and  to  stand  possessed  of  the  proceeds  upon  trust  for  C.  M. ,  who 
was  his  heir-at-law,  absolutely.  A.  predeceased  the  testator  ;  B.  renounced 
probate,  and  died  three  years  afterwards,  not  having  acted  as  trustee,  though 
he  did  not  disclaim  the  trusts,  and  letters  of  administration  with  the  will 
annexed  were  granted  to  C.  M.  From  and  after  the  testator's  death  C.  M., 
through  his  agent,  received  the  rent  of  the  land,  but  did  not  exercise  any  other 
act  of  ownership.  No  one  was  admitted  tenant  of  the  copyhold.  The  land  was 
let  from  year  to  year,  and  there  was  one  change  of  tenancy  effected  by  the 
agent.  On  the  death  of  C.  M.,  who  survived  the  testator  nearly  nine  years,  the 
question  arose  whether  the  land  was  to  be  treated  as  real  estate  : 

Held,  that  on  B.  renouncing  probate,  the  legal  estate  devolved  on  C.  M.,  and 
that,  whether  the  legal  estate  was  outstanding  or  not,  G.  M.  must  be  taken  to 
have  elected  to  take  the  land  as  real  estate.  Roberts  v.  Gordon  (Chan.  Div.), 
XXm— 136. 

9.  When  money  treated  as.  Purchase-money  paid  into  court  by  a  railway 
company  under  sect.  69  of  the  Lands  Clauses  Consolidation  Act,  1845,  for  land 
of  which  an  infant  is  absolutely  seised  in  fee,  remains  impressed  with  the  char- 
acter of  real  estate,  and  on  the  death  of  the  infant  descends  to  his  heir-at-law. 
Kelland  v.  Fulfard  (Chan.  Div.),  XXIII— 108.     See  notes,  Id.,  105. 

10. Where  money  was  liable  to  be  invested  in  land  to  be  settled  to  uses 

in  strict  settlement,  and  all  the  uses  were  exhausted  except  a  legal  jointure : 

Held,  that  the  jointress  had  an  equity  to  compel  the  investment  of  the  money 
in  land,  and  that,  consequently,  the  same  must  be  treated  as  real  estate  as 
between  the  real  and  personal  representatives  of  the  person  who,  subject  to  the 
jointure,  was  entitled  thereto.  Semble,  it  would  be  otherwise  as  to  portioners. 
Walrond  v.  Boedyn  (Chan.  Div.),  XXVII— 844. 

RECEHTER. 

1.  Appointment  o£  On  the  application  of  an  unpaid  vendor  of  the  property 
of  a  company  in  voluntary  liquidation,  and  unable  from  insolvency  to  carry  on 
its  works,  the  vendor  was  appointed  receiver  without  security  or  salary.  Boyle 
V.  BeUws  JJantwit  CoUiery  Co.  (Chan.  Div.),  XVII— 718. 

2.  Intwlocutory.  A  creditor,  who  had  recovered  judgment  in  an  action  in 
the  Chancery  Division  for  payment  of  a  sum  of  money,  sued  out  an  elegit 
against  his  debtor,  whose  only  interest  in  land  was  an  equity  of  redemption  in 
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fpa.  The  creditor  theu  coiuiueDcnd  aa  action  io  the  ChaDc«i7  Division,  clsimlcg 
to  have  it  declared  that  ha  was  entitled  to  a  charge  on  the  land,  and  to  haio 
such  charge  enforced  by  sale,  forecloBnre,  delivery  in  eiecntion,  or  otherwise  M 
the  court  miglit  direct,  and  asking-  for  a  receiver.  The  pUiotlS  then  moved  for 
a  receiver  In  the  new  action. 

Held,  that  the  statute  ST  &  38  Vict.  c.  113,  s.  I,  did  not  take  awaj  the  old 
right  which  a  judgiuent  creditor  hod  before  the  statute  1  &2  Vict,  c.  110, to 
take  proceedings  in  equity  to  obtain  the  benefit  of  a  judgment  which  there  wen 
legal  impediiueotE  to  his  enforcing  at  Uw,  aod  tiiat  the  plaintiff  was  not  oblig«d 
to  wait  till  the  trial,  but  might  obtain  a  receiver  on  interlocutory  applic^tlan  in 
the  new  action.     Anglo-lUUian  Bank  v,  Daiiiet  (Chan.  Div.),  XXVI— 103. 

3. Whether  the  appointment  of  a  receiver  could  have  been  obtained  in 

the  old  actioD,  qwere.     Id. 

4.  The  Judicature  Act,  1873,  s,  85,  suba.  8,  has  very  much  enlarged  the 

powers  which  courts  of  eqnity  formerly  possessed  of  granting  injunctions  or 
receivers,  and  they  may  now  be  granted  by  interlocutory  older,  unconditionally 
or  upon  terms,  and  may  be  granted  after  as  well  as  before  judgment.     Id. 

G.  In  place  of  sequeatration.  PlainCiflf  in  action,  which  had  been  followsd 
by  a  cross-action,  obtained  an  order  in  both  actions  that  his  costs  of  the  cross- 
action  should  be  paid  by  the  defendant  in  the  action,  a  married  woman,  entitled 
for  life,  for  her  separate  use,  to  the  dividends  of  a  sum  of  stock,  standing  in  the 
names  of  trustees,  who  were  not  parties  to  either  action.  Plaintiff  had  endeav- 
ored to  obtdin  a  sequestration,  but  failed  from  not  being  able  to  find  the  defend- 
ant's address  so  as  to  serve  the  subpcena  for  costs.  He  then  moved  the  court  for 
a  receiver,  under  sect.  25,  subs.  8  of  the  Judicature  Act,  1873.  After  service  of 
the  notice  of  motion,  but  before  the  motion  was  heard,  the  defendant  made  an 
affidavit,  in  which  her  address  was  set  forth  ; 

Held,  that  the  plaintiff  was  entitled  to  a  receiver ;  and  order  made  on  the 
bearing  of  the  motion  accordingly.     Bryant  v,  BvU  (Chan.  Div,),  XXTI— 591. 

5.  When  property  vesta  In.  An  order  was  made  at  the  salt  of  an  equitable 
mortgagee  "  that  C.  E,  M.,  npon  his  giving  security,  be  appointed  receiver"  of 
certain  chattels  comprised  in  the  security.  After  this  order,  bat  before  secarily 
had  been  given,  ait  execution  creditor  of  the  mortgagor  took  the  chattels  in 


Ileid.  that  the  receiver  was  not  constituted  receiver  till  he  had  given  security, 
and  that  the  taking  the  chattels  in  eiecation  was  not  a  contempt  of  court.  Si- 
wn-dt  V.  Mieard*  (Chan.  Div.),  IVI— 751  ;  reversing  8.C.,  XV— 846. 

RECORD  —  Bee  Chattel  Mobtgaob,  18-39. 

REDEMPTION  —  8ai  Mohtgaob,  46-49. 

REFERENCE  — See  Pbacticb,  B1-5«. 

REFORMATION  OF  INSTRUMENTS. 
mL    The  plalntiiT,  a  widow  with  children,  being  poaseesed  of 
ly  her  first  husband,  married,  and  marriage  articles  were  prepared 
ons  given  by  the  intended  husband  the  night  before  the  marriage, 
wife's  property  was  limited  in  the  first  iiutance  to  hint  for  lUs. ' 
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The  bill  was  filed  by  the  wife  to  rectify  the  settlement  against  the  husband  and 
the  solicitor  who  prepared  the  settlement  : 

Heldy  that  upon  the  evidence,  the  limitations  were  contrary  to  the  intention 
of  the  plaintiff,  and  that  the  husband,  having  undertaken  as  agent  for  the  wife 
to  have  a  settlement  prepared,  was  bound  to  have  such  a  contract  prepared  as 
the  court  would  sanction,  and  such  contract  would  give  the  wife  the  first  life 
estate  in  her  own  property.  A  decree  was  therefore  made  to  rectify  the  settle- 
ment.    Clark  V.  Girdtcood  (Chan.  Div.),  XXIII— 862. 

REGISTRY  — 5^  Chattel  Mortgage.  18-29;   Public  Company,  11-13; 

Ships,  etc.,  6. 

RELEASE. 

1.  Of  one  Joint  debtor.  J.  gave  to  a  bank  a  guarantee  for  £1,000  in  favor 
of  A.  &  Co. ,  representing  at  the  same  time  to  the  bank  manager  that  he  was  a 
partner  in  that  firm,  but  that  he  wished  the  fact  of  his  partnership  to  be  kept 
secret.  The  guarantee  described  him  as  a  partner  in  the  firm.  Some  time 
afterwards  A.  alone,  as  A.  &  Co.,  filed  a  liquidation  petition,  and  the  bank  ten- 
dered a  proof  in  the  liquidation  for  advances  which  they  had  made  to  A.  &  Co. 
after  the  guarantee.  After  this  the  bank  sued  J.  at  law  for  £5,659,  alleging 
him  to  have  been  a  partner  with  A.  J.  filed  a  bill  in  chancery  to  restrain  the 
proceedings  in  the  action,  denying  the  alleged  partnership.  A  compromise  was 
entered  into  between  the  bank  and  J.,  by  which  £2,818  was  paid  to  them  in 
satisfaction  of  their  claim  against  J.  and  of  a  claim  which  they  made  against  S., 
who  had  also  given  them  a  guarantee  on  behalf  of  A.  &  Co.  J.'s  guarantee  was 
given  up  to  him,  a  receipt  for  £1,000  being  indorsed  on  it  by  the  bank  manager 
"in  payment  and  discharge  of  the  within  guarantee,  and  also  of  all  claims 
against  J.  in  reference  to  or  in  connection  with  A.  &  Co.": 

Held,  by  tbe  Court  of  Appeal,  that  J.  must  be  taken  to  have  been  an  actual 
partner  with  A.,  but  tbat  the  receipt  did  not  operate  to  release  J.  so  as  to  pre- 
clude the  bank  from  maintaining  a  proof  against  A.'s  estate.  Matter  of  Oood, 
and  Matter  of  Armitagi  (Chan.  Div.),  XXI— 777.     See  notes.  Id.,  790. 

2.  Per  Bacon,  C.J. :    Though  a  creditor  has  a  right  to  sue  jointly  with 

his  debtor  a  person  who  has  held  himself  out  as  a  partner  with  the  debtor,  jet, 
as  between  themselves,  the  ostensible  partner  is  a  surety  only,  not  liable  to  con- 
tribution, and  therefore  a  release  of  the  ostensible  partner  by  the  creditor  does 
not  release  the  debtor.     Id. 

3.  Voidable,  when.  A  release  by  the  owners  of  a  colliery  to  owners  of  an 
adjoining  colliery  for  all  previous  wrongful  acta,  executed  and  delivered  witb- 
ont  knowledge  or  ground  for  suspecting  that  while  such  release  was  in  negotia- 
tion the  latter  parties  had  broken  over  the  boundaries  and  excavated  coal  from 
the  lands  of  the  former  parties,  does  not  release  the  damages  for  such  trespass. 
JSceUdagtieal  Commissioners  v.  North  Eastern  Ry.  Co.  (Chan.  Div.),  XXI — 737. 

RELIGIOUS  CORPORATIONS  —  5fe<J  Pkws,  1. 

REMAINDER  — i8e«  Wills,  74-79. 

RENTS—  See  Bankruptcy,  77,  142  ;  Landlord,  rtc.,  81-83,  58,  56. 

REPAIRS  — ;S^  Landlord,  etc.,  23,  24;  Lunatic,  8. 
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RES  ADJUDICATA— -iSted  Former  Adjudication,  1,  hto. 
RESCISSION  —  See  Contract,  32-86 ;  Fraud,  6-8 ;  Sam,  11-17. 

RESERVATION  —  See  Minbs,  8-6. 
RESIDENCE— /S^  Domicile,  1-6 ;  Pauper,  1-8. 

RESTITUTION  —  i8^  Criminal  Law,  119. 

RESTRAINT  OF  TRADE  —  Aje  Covenant,  5,  6. 

REVERSION—  fliwj  Fraud,  15-18. 

REWARD. 

1.  Officer  when  not  entitled  to.  G.,  haying  been  guilty  of  foigeiy,  ab- 
sconded. The  defendants  published  a  handbill  offering  a  reward  of  £300  "  to 
anj  person  or  persons  giving  such  information  to  A.,  superintendent  of  police, 
Dewsbury,  or  to  H.,  superintendent  of  police,  Wakefield,  as  will  lead  to  the 
apprehension  of  the  said  G." 

On  the  dOth  of  November,  1877,  a  person  presented  himself  at  the  police  office, 
Exeter,  and  asked  for  the  chief  constable  (the  plaintiff).  On  seeing  him,  the 
man  (who  was  G.)  said,  *'  You  hold  a  warrant  for  me ;  I  am  wanted  for  forgery." 
The  plaintiff  left  the  man  in  a  private  room,  and,  on  searching  the  police  gasette 
and  finding  a  notice  therein,  "  W.  G.  wanted  for  forgery,"  telegraphed  to  the 
superintendent  of  police  at  Dewsbury,  *'  Do  you  hold  warrant  for  the  apprehen- 
sion of  W.  G.  for  forgery?"  Receiving  an  answer,  "I  still  hold  warrant  for 
G.,  and  should  like  him  to  be  apprehended,"  the  plaintiff  apprehended  and 
charged  the  man  who  was  ultimately  convicted. 

In  answer  to  questions  left  to  them,  the  jury  found  that  G.  was  not  in  cusfody 
before  the  telegram  was  sent ;  but  they  were  unable  to  agree  as  to  whether  or 
not  he  had  given  his  name  before  it  was  sent : 

Held,  that  the  plaintiff  was  not  entitled  to  claim  the  reward, — the  apprehen- 
sion of  G.  not  being  the  consequence  of  the  plaintiff's  information,  but  of  the 
criminal  surrendering  himself  to  justice.  BerU  v.  Wakefield,  etc,,  Bank(Qom. 
PI.  Div.),  XXX— 860.     See  notes,  Id.,  365. 

RIPARIAN  OWNER. 

1.  Rights  in  lake.  Action  for  declarator  of  common  right  in  the  fishing, 
fowling,  and  boating  in,  over,  and  on  an  inland  loch  or  lake.  The  pursuer  was 
a  riparian  owner  on  Loch  F.,  which  was  separated  from  Loch  D.  by  a  narrow 
and  shallow  channel  (which  was  not  a  river),  and  more  materially  divided  by  a 
causeway  of  loose  stones  erected  more  than  forty  years  ago.  He  claimed  that 
Loch  F.  and  Loch  D.  were  one.  The  defender  owned  all  the  land  lying  round 
Loch  D.     Both  proprietors  held  their  lands  cum  lacubus  merely  : 

Held,  Lord  Blackburn  doubting,  that  Loch  D.  was  a  separate  and  distinct 
loch,  and  that  therefore  the  pursuer  had  no  right  therein.  The  grounds  of 
decision  being  the  difference  of  name,  the  configuration  of  the  ground,  and  the 
existence  of  the  causeway.     Mackeiiaie  v.  Bankes  (App.  Cas.),  XXIV— 648. 

2.  Rights  in  river.  By  the  Thames  Conservancy  Act  (20  &  21  Vict.  chap, 
cxlvii),  s.  liii.  the  Conservators  appointed  under  that  act  have  a  power  to  grant 
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a  license  to  a  riparian  proprietor  to  make  an  embankment  in  front  of  his  own 
land  abatting  on  the  river,  but  though  such  license  might  be  the  owner's  justi- 
fication so  far  as  the  public  right  of  navigation  was  concerned,  it  would  not 
authorize  a  licensee,  being  a  riparian  owner,  to  embank  in  front  of  his  own 
land  so  as  injuriously  to  affect  the  land  of  .another  riparian  owner.  Lyon  v. 
FuUvnumg&ri  Go,  (App.  Cas.),  XVII— 51 ;  reversing  S.  C,  XIV-*^7. 

3. The  right  of  navigating  a  tidal  river  is  common  to  the  subjects  of  the 

realm,  but  it  may  be  connected  with  a  right  to  the  exclusive  access  to  particular 
land  on  the  bank  of  the  river,  and  the  latter  is  a  private  right  to  the  enjoyment 
of  the  land,  the  invasion  of  which  may  form  the  ground  for  an  action  for  dam- 
ages, or  for  an  injunction.  It  comes  therefore  within  the  operation  of  the  saving 
clause  (sect,  clxxix)  of  the  Thames  Conservancy  Act.     Id. 

4.  -: The  right  of  a  riparian  owner  to  the  use  of  the  stream  does  not  de- 
pend on  the  ownership  of  the  soil  of  the  stream.     Id. 

6. The  power  granted  to  the  conservators  under  the  53d  section  of  the 

20  A  21  Vict.  c.  cxlvii,  is  qualified  and  restricted  by  the  provisions  of  the  179th 
section,  saving  the  rights  of  riparian  owners.     Id. 

6. The  owner  of  the  l>anks  of  a  non-navigable  river  may  without  any 

illegality  build  a  mUl-dam  across  the  stream  within  his  own  property,  and 
divert  the  water  into  a  mill-lade  without  asking  the  leave  of  the  proprietors 
odootf  him,  provided  he  does  not  obstruct  the  water  from  flowing  as  freely  as  it 
was  wont ;  and  without  asking  the  leave  of  those  proprietors  heL&vo  him,  if  he 
takes  care  to  restore  the  water  to  its  natural  course  before  it  enters  their  land. 
Busing  v.  (klqahoun  (App.  Cas.),  XXI — 91. 

7. The  right  of  a  conterminous  proprietor  in  the  stream  dividing  his 

property  from  that  of  his  opposite  neighbor  is  very  different  from  that  of  the 
public.  If  the  right  of  navigation  is  not  interfered  with,  the  public  cannot 
complain  of  operations  by  proprietors  for  the  beneficial  use  and  occupation  of 
their  properties.     Id. 

8.  I  think  it  clear  law  in  England,  that,  except  at  the  instance  of  a  per- 
son (including  the  Crown)  whose  property  is  injured,  or  of  the  Crown  in  respect 
of  an  injury  to  a  public  right,  there  is  no  power  to  prevent  a  man  making  an 
erection  on  his  own  land,  though  covered  with  water,  merely  on  a  speculation 
that  some  change  might  occur  that  would  render  that  piece  of  land,  though  not 
now  part  of  the  waterway,  at  some  future  period  available  as  part  of  it.  I 
think  that  the  land  being  covered  by  water  is  in  such  a  case  a  mere  accident, 
and  that  the  defenders  are  as  much  at  liberty  to  build  on  the  bed  of  the  river 
(if  thereby  they  occasion  no  obstruction)  as  they  would  be  to  build  on  an  island 
which  might  at  some  future  period  be  swept  away.  I  advise  your  Lordships  to 
hold  that  there  is  no  such  power  in  Scotland.     Id. 

9. A  railway  company  whose  line  crossed  a  stream  in  the  immediate 

neighborhood  of  one  of  their  stations,  took  water  for  supplying  their  engines 
and  for  the  general  purposes  of  the  station.  On  bill  filed  by  a  millowner  lower 
down  the  stream,  it  appeared  that  the  abstraction  of  water  did  no  damage  in 
wet  weather,  and  never  shortened  the  working  of  the  mill  for  more  than  a  few 
minutes  a  day: 

Udd^  that  the  company,  as  riparian  owners,  were  entitled  to  take  a  reason- 
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able  qnantlty  of  water  for  their  purposea,  and  that  in  thio  caae  the  quanlii; 
taken  was  reasonable.  Sandtcieh,  EaH  of,  t.  Oreai  Northern  Bj/.  Co.  (Chao. 
Div.),  XXVII— 218. 

10.  ObUgatlon  to  fanca.  By  the  Glasgow  Police  Act,  1866  (29  4  30  View 
c.  373),  section  384,  the  master  ot  workx  may  by  notice  ' '  require  any  proprietor 
or  occupier  of  a  land  or  heritage"  within  the  city,  "to  fence  the  B&me.  or  re- 
pair any  cliimney-sCalk  or  fine,  or  chimney -head  or  can,  or  any  rbone,  Elgnboard, 
or  other  thing  conoected  with  or  appertaining  to  any  building  thereon,  whicb 
appears  to  be  dangerous": 

Heid,  that  the  atatate  gave  no  power  to  the  maater  of  works  in  Glasgow  la 
eompel  a  riparian  proprietor  to  fence  his  land  oS  from  a  tidal  and  navi)^hle 
river,  although  a  right  of  way  gained  by  the  public  along  the  river  bank,  and 
fenced  on  the  land  side,  was  alleged  lo  be  insecure  and  dangerous,  on  account 
of  the  proiimity  of  the  river.     Lang  v.  Kerr  (App.  Cas.),  XXIV— 384. 

11.  Remedy  for  It^ury.  The  distluctiou  between  an  obstruction  to  aneranl 
lights  and  an  interference  with  the  water  rights  ot  a  riparian  proprietor  vilh 
reference  to  the  question  whether  damages  should  be  awarded  in  lien  of  an 
injunction.  Is  that  the  former  la"  usually  caused  by  a  permanent  structure,  and 
the  damages  given  by  a  judgment  would  represent  the  deprecialioo  in  value  of 
the  Injured  property,  while  In  the  case  ot  an  Injury  to  the  right  to  rauDlug 
water,  such  damages  would  represent  only  the  past  injury  to  the  plaintiff's 
right,  and  neither  prevent  nor  compensate  future  injury,  PenniTigton  v.  £rtn- 
•pp  EaU  Coai  Co.  (Chan.  Div,).  XSII— 450. 

Ste  Navioaslb  RrvBBa,  S, 

SALE. 

1.  Afi^uoj.    Goods  were  consigned  by  menntactnrets  under  an  agreement 

which,  in  the  opinion  ot  the  court,  made  the  consigneee,  not  purchasers  of  the 

goods,  but  agents  of  the  manufacturers  for  their  sale.     The  agents  described 

tliemselves,  upon  a  brass  plate  which  was  affiled  at  their  place  of  bnalaeas,  and 

also  upon  the  Invoices  which   they   used,  as  "  merchants  and  manufacturers' 

agents,"     They  acted  as  agents  in  the  same  way  for  several  other  manufacturers. 

creditors  ot  the  agents  had  notice  of  the  agency  snfflcleni  to 

Ion  of  the  reputed  ownership  clause,  and  the  trustee  in  their 

lered  to  deliver  up  to  the  manufacturers  goods  ot  theirs  which 

ision  of  the  agents,  in  specie,  at  the  commencement  or  their 

i  pay  over  to  the  manufacturers  the  proceeds  of  the  sale  of 

had  been  sold.     Matter  of  Bright,  and  Matter  of  Smith  (Chan, 

sals.  A  horse  was  sold  by  the  plaintlC  1«  the  defendant  apon 
ihoutd  he  taken  away  by  the  defendant  and  tried  by  him  for 

;urned  at  the  end  of  eight  days  it  the  defendant  did  not  think 
purposes.  The  horse  died  on  the  third  day  after  it  was  placed 
stable,  without  fault  of  either  parly  ; 

lalntift  could  not  maintain  an  action  for  the  price,  as  for  goods 
.    Elphickv.Bar>t€»{Vom.  PI.  Div.),  XXXSIO.    See  notes. 
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3. Four  months  previously  to  his  bankruptcy  the  debtor  hired  a  piano 

from  H.  &  Co.  upon  the  following  written  terms  ;  £15  a  year  for  three  years  by 
equal  monthly  payments  of  25«. ;  at  the  expiration  of  which  term  the  piano 
became  the  absolute  property  of  the  hirer  ;  bat  in  case  the  instalments  were  not 
paid,  or  in  the  event  of  the  death,  bankruptcy,  or  insolvency  of  the  hirer  before 
the  expiration  of  the  term,  H.  &  Co.  were  to  be  at  liberty  to  determine  the  hiring 
and  take  possession  of  the  instrument.  There  was  no  special  mark  or  label  on 
the  piano  to  show  that  it  was  not  the^roperty  of  the  debtor.  Upon  the  bank- 
ruptcy, H.  &  Co.  removed  the  piano  from  the  debtor's  premises.  The  trustee 
claimed  the  piano  as  being  within  the  order  and  disposition  of  the  debtor. 
There  wtA  evidence  of  a  custom  of  letting  pianos  on  such  terms  : 

Held,  that  the  custom  was  sufficiently  established,  and  one  which  the  ordinary 
creditors  of  a  bankrupt  must  be  reasonably  presumed  to  have  known,  and 
accordingly  that  the  agreement  for  hire  was  valid,  and  did  not  come  within  the 
mischief  tontemplated  by  the  Bankruptcy  Act,  1869,  s.  15,  subs.  5.  Matter  of 
Blanshard,  and  Matter  of  Hatterdey  (Chan.  Div.),  XXV— 510.  See  notes, 
Id.,  514 

4. R.,  on  the  29th  of  November,  1877,  entered  into  an  agreement  with 

C.  &  Co.  to  hire  some  furniture  from  them,  which  was  admitted  to  be  of  the 
value  of  £68.  R.  was  to  pay  C.  &  Co.  £10  on  the  signing  of  the  agreement,  £5 
on  the  4th  of  January  then  next,  and  £5  on  the  4th  of  each  succeeding  month 
during  the  continuance  of  the  agreement,  and  he  was  also  on  the  signing  of  the 
agreement  to  deposit  with  C.  &  Co.  promissory  notes  for  the  total  amount  of  the 
instalments  as  collateral  security,  and  without  prejudice  to  their  title  to  the  fur- 
niture and  to  their  rights  under  the  agreement.  In  case  of  the  furniture  being 
seized  by  them  under  the  agreement,  the  notes,  or  so  many  of  them  as  should 
then  be  current,  were  to  become  void.  In  the  event  of  non-payment  of  any  of 
the  notes  when  due  C.  &  Co.  might  seize,  remove,  and  retake  possession  of  the 
furniture  as  in  their  first  and  former  estate,  notwithstanding  any  payments 
made  by  R.,  which  payments  were  then  to  be  forfeited  to  C.  &  Co.  Upon  pay- 
ment by  R.  to  C.  &  Co.  of  the  full  amount  of  £66  by  the  above  instalments  the 
furniture  was  to  become  his  property,  but,  until  the  whole  of  that  sum  had  been 
paid,  the  furniture  was  to  remain  the  sole  property  of  C.  &  Co.,  and  was  only 
let  on  hire  to  R. 

The  furniture  was  delivered  to  R.  and  he  gave  the  promissory  notes.  On  the 
9th  of  January,  1878,  he  filed  a  liquidation  petition,  under  which  a  trustee  was 
appointed,  who  took  possession  of  the  furniture,  which  was  then  in  R.'s  house. 
On  the  19th  of  March,  some  of  the  monthly  instalments  being  over  due,  C.  & 
Co.  seized  the  furniture  : 

Heldf  that  the  property  in  the  furniture  did  not  pass  to  R.  until  payment  of 
the  full  amount  of  the  instalments,  and  that  consequently  the  agreement  did 
not  amount  to  a  bill  of  sale  by  R.,  and  did  not  require  registration.  Matter  of 
Oratoeour,  and  Matter  of  Bobertson  (Chan.  Div.),  XXVI— 206.  See  notes, 
Id.,  210. 

5.  Sale,  Tvhen  complete.  An  offer  to  sell  property  may  be  withdrawn  before 
acceptance  without  any  formal  notice  to  the  person  to  whom  the  offer  is  made. 
It  is  sufficient  if  that  person  has  actual  knowledge  that  the  person  who  made 
the  offer  has  done  some  act  inconsistent  with  the  continuance  of  the  offer^  such 
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as  selling  the  property  to  ft  third  person.  DiekiMon  v.  Bodds  (Chan.  Div.), 
XVI-«54. 

6. Semble,  that  the  sale  of  the  property  to  a  third  person  would  of  itself 

amount  to  a  withdrawal  of  the  offer,  even  although  the  person  to  whom  the 
offer  was  first  made  had  no  knowledge  of  the  sale.     Id. 

7. Semble,  that  the  acceptance  of  an  offer  to  sell  constitutes  a  contract 

for  sale  only  as  from  the  time  of  the  acceptance.  The  contract  does  not  relate 
back  to  the  time  when  the  offer  was  made.     Id. 

8. The  owner  of  property  signed  a  document  which  purported  to  be  tn 

agreement  to  sell  it  at  a  price  fixed.  But  a  postscript  was  added,  which  he  also 
signed — "  This  offer  to  be  left  over  until  Friday,  9  a.  m.": 

Heldt  that  the  document  amounted  only  to  an  offer,  which  might  be  with- 
drawn at  any  time  beforo  acceptance,  and  that  a  sale  to  a  third  person  which 
came  to  the  knowledge  of  the  person  to  whom  the  offer  was  made  was  an  effect- 
ual withdrawal  of  the  offer.     Id. 

9.  The  defendant,  being  possessed  of  warrants  for  iron,  wrote  from  Lon- 
don to  the  plaintiffs  at  Middlesborough  asking  whether  they  could  get  him  an 
offer  for  the  warrants.  Further  correspondence  ensued,  and  ultimately  the 
defendant  wrote  to  the  plaintiffs  fixing  40«.  per  ton,  net  cash,  as  the  lowest  price 
at  which  he  could  sell,  and  stating  that  he  would  hold  the  offer  open  till  the 
following  Monday.  The  plainti&  on  the  Monday  morning  at  9.42  telegraphed 
to  the  defendant :  "  Please  wire  whether  you  would  accept  forty  for  delivery 
over  two  months,  or  if  not,  longest  limit  you  could  give."  The  defendant  sent 
no  answer  to  this  telegram,  and  after  its  receipt  on  the  same  day  he  sold  the 
warrants,  and  at  1.25  P.  H.  telegraphed  to  plaintiffs  that  he  had  done  so.  Before 
the  arrival  of  his  telegram  to  that  effect,  the  plaintiffs  having  at  1  p.  ic.  found  a 
purohaser  for  the  iron,  sent  a  telegram  at  1.84  P.  if.  to  the  defendant  stating 
that  they  had  secured  his  price.  The  defendant  refused  to  deliver  the  iron,  and 
thereupon  the  plaintiffs  brought  an  action  against  him  for  non-delivery  thereof. 
The  jury  found  at  the  trial  that  the  relation  between  the  parties  was  that  of 
buyer  and  seller,  not  of  principal  and  agent. 

The  state  of  the  iron  market  was  very  unsettled  at  the  time  of  the  transaction, 
and  it  was  impossible  to  foresee  when  the  plaintiffs'  telegram  was  sent  at  9.43 
A.  H.  how  prices  would  range  during  the  day  : 

HM^  that  under  the  ciroumstances  the  plaintiffs'  telegram  at  9.42  ought  not 
to  be  construed  as  a  rejection  of  the  defendant's  offer,  but  merely  as  an  inquiry 
whether  he  would  modify  the  terms  of  it,  and  that,  although  the  defendant  was 
at  liberty  to  revoke  his  offer  before  the  close  of  the  day  on  Monday,  such  revoca- 
tion was  not  effectual  until  it  reached  the  plaintiffs ;  consequently  the  defend- 
ant's offer  was  still  open  when  the  plaintiffs  accepted  it,  and  the  action  was, 
therefore,  maintainable.  Stevenson  v.  McLean  (Q.  B.  Dlv.),  XXIX—^l.  See 
notes.  Id.,  347. 

10.  The  plaintiffs,  being  under  contract  to  sell  wagons,  employed  L.  to 

make  them  according  to  sample  at  a  certain  price.  L.  then  employed  the 
defendant  wagon  company  to  make  them  according  to  sample  at  a  lower  price. 
The  company  afterwards  proposed  to  receive  payment  direct  from  the  plaintiffs, 
who  consented  and  were  authorized  by  L.  to  pay  them.  Some  wagons  were 
delivered  by  the  wagon  company  to  the  defendant  railway  company  to  the  order 
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of  the  plaintifEs.  The  .plaintiffs  sent  a  complaint  to  the  wagon  company  that  the 
wagons  were  unequal  to  sample,  bat  did  not  reject  them ;  and  they  informed 
L.,  and  also  the  wagon  company,  that  they  would  dispose  of  the  wagons  at  the 
\xeX  price  obtainable,  and  hold  L.  responsible  for  loss.  L.  rejected  the  wagons. 
The  plaintifiEs  gave  notice  to  the  railway  company  not  to  deliver  the  wagons 
without  their  order,  bat  the  railway  company  nevertheless  delivered  them  to 
the  wagon  company,  who  refused  to  give  them  up.  In  an  action  against  both 
companies  for  conversion : 

Hetd  (1.)  That,  the  property  in  the  goods  and  the  right  to  possession  of  them 
having  passed  to  the  plaintiffs,  both  defendants  were  liable  : 

(2.)  That  the  arrangement  for  the  advantage  of  the  wagon  company,  that  they 
should  receive  direct  payment  from  the  plaintiffs,  had  not  created  any  relation- 
ship between  them  which  would  prevent  the  application  of  the  ordinary  rule  as 
to  the  measure  of  damages  in  trover  against  mere  strangers ;  and  that  the 
plaintiffs  were,  therefore,  entitled  to  recover  the  full  value  of  the  goods  at  the 
time  of  the  conversion,  without  deduction  of  the  price.  Johnwn  v.  Lancaslwre, 
•to.,  %  Co,  (Com.  PI.  Div.),  XXX— 350. 

11.  Sale  Induced  by  fraud.  The  purchaser  of  a  chattel  takes  it,  as  a  gen- 
sral  rule,  subject  to  what  may  turn  out  to  be  informalities  in  the  title.  Oundy 
V.  LiruUay  (App.  Cas.),  XXiy--345;  affirming  S.C.,  XIX— 287 ;  reversing  XVI 
-^303.    See  notes  XXiy-^7. 

12. By  a  purchase  in  market  overt  the  title  obtained  is  good  against  all 

the  world.    Id. 

13. If  not  so  purchased,  though  purchased  bona  fide,  the  title  obtained 

may  not  be  good  against  the  real  owner.    Id. 

14. Where  the  original  owner  has  parted  with  the  chattel  to  A.  upon 

a  de  facto  contract,  though  there  may  be  circumstances  which  enable  that  owner 
to  set  aside  that  contract,  the  bona  fide  purchaser  from  A.  will  obtain  an 
indefeasible  title.     Id. 

16. The  question,  therefore,  in  many  such  cases  will  be,  was  there  a 

eontraot  between  the  original  owner  and  the  intermediate  person.     Id. 

Itf*  —  L.  was  a  manufacturer  in  Ireland  ;  Alfred  Blenkam,  who  occupied 
a  room  in  a  house  looking  into  Wood  Street,  Cheapside,  wrote  to  L. ,  proposing 
t  considerable  purchase  of  L.'s  goods,  and  in  his  letter  used  this  address —  "37 
Wood  Street,  Cheapside,"  and  signed  the  letters  (without  any  initial  for  a  Chris- 
tian name)  with  a  name  so  written  that  it  appeared  to  be  *'  Blenkiron  &  Co.'* 
There  was  a  respectable  firm  of  that' name,  "  W.  Blenkiron  k  Co.,"  carrying  on 
business  at  123  Wood  Street.  L.  sent  letters,  and  afterwards  supplied  goods, 
the  letters,  the  goods,  and  the  invoices  accompanying  the  goods,  being  all 
•ddreesed  to  "Messrs.  Blenkiron  &  Co.,  87  Wood  Street."  The  goods  were 
leoeived  by  Blenkam  at  that  place,  and  disposed  of  to  the  defendants,  who  were 
entirely  ignorant  of  the  fraud  : 

Hddt  that  no  contract  was  made  with  Blenkam,  that  even  a  temporary  prop- 
erty in  the  goods  never  passed  to  him,  so  that  he  never  had  a  possessory  title 
which  he  could  transfer  to  the  defendants,  who  were  consequently  liable  to  the 
plaintiib  for  the  value  of  the  goods.     Id. 

17. By  24  ft  25  Vict.  c.  96,  s.  100,  if  any  person  guilty  (iiOw  alia)  of 

Vol.  IL  81 
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obtaining  any  chattel,  money,  or  other  property  by  false  pretences  "  shall  be 
indicted  on  behalf  of  the  owner  of  the  property  and  convicted,  in  each  case  the 
property  shall  be  restored  to  the  owner." 

W.  purchased  and  obtained  delivery  of  certain  sheep  from  the  defendant  by 
false  pretences.  The  plaintiff  purchased  the  sheep  from  W.  and  paid  W.  for 
them  without  knowledge  of  the  fraud,  the  defendant  having  done  nothing  in 
the  meantime  to  avoid  the  contract  between  himself  and  W.  The  defendant 
finding  that  the  sheep  were  on  the  plaintiff's  premises  retook  possession  of 
them ;  W.  having  been  convicted  of  obtaining  the  sheep  by  false  pretences  on 
the  presecution  of  the  defendant : 

Held,  that  the  effect  of  24  &  25  Vict.  c.  96,  s.  100,  was  not  to  revest  the  prop- 
erty in  the  sheep  in  the  defendant  as  against  the  plaintiff,  who  had  acquired  a 
good  title  to  them  before  the  conviction,  and  consequently  that  the  defendant 
was  liable  in  an  actioh  by  the  plaintiff  for  the  value  of  the  sheep.  Moyee  v. 
Neumgton  (Q.  B.  Div.),  XXVIII— 674.     See  notes,  Id.,  678. 

18.  Oontract,  w^hen  entire.  The  plaintiffs  contracted  to  sell  to  the  defend- 
ants twenty-five  tons  (more  or  less)  Penang  pepper,  October  *"<*/«•  November 
shipment,  name  of  vessel  or  vessels,  marks  and  particulars  to  be  dedarttd 
within  sixty  days  from  date  of  bill  of  lading. 

Within  the  stipulated  time  the  plaintiffs  declared  twenty-five  tons  by  a  vessel 
called  the  B. ,  only  twenty  tons  of  which  complied  with  the  terms  of  the  contr^t 
as  to  shipment,  and  made  no  further  declaration.  The  defendants  declined  to 
accept  any  portion  of  the  pepper  : 

Held,  that  the  contract  was  entire,  and  that  the  defendants  were  not  bouod  to 
accept  the  twenty  tons,  but  were  entitled  to  insist  upon  the  delivery  of  twenty- 
five  tons  according  to  the  contract.    Reuter  v.  Bala  (Com.  PI.  Div.),  XXX— 518. 

19. -whsD.  not  entire.    By  agreement  between  the  plaintiffs  and  the 

defendants,  the  plaintifb,  who  were  merchants  at  Bilbao,  undertook  to  supply 
the  defendants  at  Workington,  Cumberland,  with  about  80,000  tons  of  Sommo- 
rostro  ore  at  the  price  of  25«.  6({.  per  ton,  cost  freight  and  insurance,  payment  to 
be  made  by  cash  on  delivery  of  each  shipment,  "  Deliveries  to  be  made  at  the 
rate  of  from  800  to  1,800  tons  per  month,  provided  we  (plaintiffs)  are  able  to 
procure  tonnage  at  or  under  the  rato  of  16«.  M.  per  ton.  No  responsibility  to 
attach  to  us  should  we  be  prevented  from  delivering  all  or  any  portion  of  the 
ore,  through  any  dangers  and  accidents  of  the  mines,  railway  shoots,  rivers, 
seas,  and  navigation  of  whatever  nature  or  kind,  or  through  any  circumstances 
beyond  our  own  control :" 

Held,  first,  that  the  plaintiffs  were  entitled  to  deliver  quantities  of  the  ore 
which  they  had  previously  withheld  while  freights  were  above  the  limit,  pro- 
vided such  deliveries  were  made  within  a  reasonable  time,  having  regard  to  the 
contemplated  duration  of  the  contract,  the  means  which  they  had  to  make  up 
arrears,  Ac. ;  secondly,  that  they  were  not  entitled  to  deliver  quantises  which 
they  had  previously  been  prevented  from  delivering  from  dangers  and  accidents 
of  the  mines,  &c. ,  such  quantities  being  as  much  struck  out  of  the  contract  as  if 
they  had  been  actually  delivered.  De  Oleaga  v.  West  Oumberland  Iran,  ete^ ,  Co. 
(Q.  B.  Div.),  XXIX— 28. 

20. The  defendant  entered  into  two  contracts,  each  of  which  was  for  the 

purchase  from  the  plaintiff  of  4,500  qrs.  of  Russian  oats,  more  or  less,  "ship- 
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ment  by  steameT  ot  steamers  daring  Febraary.  Should  ice  at  loading  port  pre< 
▼ent  shipment  within  stipulated  time,  shipment  to  be  made  immediately  after 
reopening  of  the  navigation."  The  plaintiff  shipped  on  board  one  steamer 
4,511  qrs.  to  answer  the  first  contract,  and  1,189  qrs.  to  answer  in  part  the 
second  contract.  The  plaintiff  also  shipped  on  board  another  steamer  a  saffi- 
cient  quantity  of  oats  to  complete  the  second  contract.  The.  shipment  on  the 
first  steamer  was  made  in  time ;  that  on  the  second  steamer  was  made  too  late  : 
Hdd,  that  the  defendant  was  bound  to  accept  the  1,139  qrs.  in  part  fulfilment 
of  the  second  contract,  notwithstanding  that  the  other  shipment  on  account  of 
the  contract  was  made  too  late.    Brandt  v.  Laterence  (Q.  B.  Div.),  XVI — 389. 

21.  Sale  of  crop  of  specified  land.  Defendant,  in  March,  agreed  to  sell  to 
pluntiff  "200  tons  of  regent  potatoes  grown  on  land  belonging  to  defendant  in 
W.,  at  £3  10s.  per  ton,  to  be  delivered  in  September  and  October,  and  paid  for 
as  taken  away."  In  March  defendant  had  sixty- eight  acres  ready  for  potatoes, 
which  were  afterwards  sown,  and  were  amply  sufficient  to  have  grown  more 
than  200  tons  in  an  ordinary  season  ;  but  in  August,  without  any  default  in  de- 
fendant, the  disease  attacked  the  crop,  and  defendant  was  able  to  deliver  only 
about  eighty  tons : 

Heldf  that  the  contract  was  for  potatoes  off  specific  land,  and  was  therefore 
a  contract  for  a  part  of  a  8x>ecific  crop,  although  not  sown  at  the  time.  The  con- 
tract was  therefore  subject  to  the  implied  condition  that  the  parties  shall  be 
excused  if  before  breach,  performance  becomes  impossible  from  the  perishing  of 
the  thing  without  default  of  the  contractor.  Howell  v.  Coupland  (Q.  B.  Div.), 
XVI— 819  ;  affirming  S.  C,  X— 110. 

22.  Sale  for  specific  purpose.    On  the  sale  of  an  article  for  a  specific  pur- 
pose there  is  a  warranty  by  the  vendor  that  it  is  reasonably  fit  for  the  purpose,  ! 
and  there  is  no  exception  as  to  latent  undiscoverable  defects. 

The  limitation  as  to  latent  defects  Introduced  by  Iie(idhe(id  v.  Midland  By. 
Co.  (Law  Rep.,  4  Q.  B.,  879)  does  not  apply  to  the  sale  of  a  chattel.  BandaU  v. 
Newan  (Q.  B.  Div.),  XIX— 243'    See  note.  Id.,  252. 

23. The  plaintiff  ordered  and  bought  of  the  defendant,  a  coach  builder, 

a  pole  for  the  plaintiff's  carriage.  The  pole  broke  in  use  and  the  horses  became 
frightened  and  were  injured.  In  an  action  for  the  damage,  the  jury  found  that 
the  pole  was  not  reasonably  fit  for  the  carriage,  but  that  the  defendant  had  been 
guilty  of  no  negligence  : 

HM,  that  the  plaintiff  was  entitled  to  recover  the  value  of  the  pole,  and  also 
for  damage  to  the  horses,  if  the  jury,  on  a  second  trial,  should  be  of  opinion  that 
the  injury  to  the  horses  was  the  natural  consequence  of  the  defect  in  the  pole.    Id. 

24.  Time  when  not  easentiaL  The  defendants,  on  the  6th  of  July,  1876, 
sold  to  the  plaintiff  by  auction  a  reversion  in  railway  stock,  expectant  on  the  de- 
cease of  a  married  lady  without  issue  who  should  attain  the  age  of  twenty-one 
years.  The  lady  was  then  in  her  forty-fourth  year,  and  had  never  had  any 
children.  The  sale  was  subject  to  conditions,  whereby  it  was  provided  that  the 
purchaser  should  pay  a  deposit  and  the  purchase  l>e  completed  on  or  before  the 
17th  of  August  then  next ;  "  but  should  the  completion  of  the  purchase  be  de' 
layed  from  any  cause  whatever  beyond  that  period,  the  purchaser  is  (but  with- 
out prejudice  nevertheless  to  the  vendor's  rights  under  the  seventh  or  any  other 
condition  of  sale)  to  pay  interest  on  the  balance  of  the  purchase-money  from  that 
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da;  until  the  complation  of  the  parchasn. "  Bj  theMTenth  condiUon.  ehanld  ihe 
purchaser  neglect  or  fail  to  compl}'  vlth  tuij  condition,  "  the  deposit  ihodp; 
Bhall  be  forfeited  &nd  the  vendor  ....  shall  be  at  full  ISbert;  to  resell  the 
propertj  ....  and  the  deGclPDc;  (if  an;)  arising  b;  such  second  sale,  tagpthpr 
with  all  charges  attending  the  same,  shall  be  made  good  by  the  defaullpr." 
There  was  no  express  stipulation  that  time  ehoald  lie  of  the  eeseoee  of  the  con- 
tract The  plaiatifl  at  the  time  of  sale  paid  a  deport  of  £30.  The  defendaots 
were  not  able  to  complete  the  sale  on  or  before  the  17th  of  Angnst,  and  tbA 
plaintiff  two  da;B  aftematda  brought  his  ac^on  to  recover  the  deposit.  Ths 
defendants  were  able  and  willing  to  complete  the  sale  at  the  end  of  November, 
1676: 

Beld,  that  auder  the  condltlooB  time  was  not  of  the  eesence  of  t)ie  confract, 
and  the  plaintiff  was  not  enUtled  to  recover.  Paintsk  v.  MUner  (C.  P.  Div.|, 
XXI— 812. 

3b.  Warranty  of  kind.  If  an  article  sold  is  described,  the  description 
amoants  to  a  warrant;  or  a  condition  precedent  that  it  shall  be  an  article  of  ihs 
kind  described.  Botee*  v.  Shatid  (App.  Caa.),  XX— 80 ;  afflnning  XTII— 133, 
and  reversing  XIX— 3S3. 

as.  Ofior  to  peifbnn  after  time.  On  the  16th  of  Jnne,  1B74,  the  defend- 
ant bought  of  the  plaintiffs  100  ton  of  pig  iron,  to  be  delivered,  "2S  loniat 
once,  and  75  tons  in  Jul;  next."  B;  the  end  of  JdI;  75  tons  in  all  bad  twen 
delivered.  There  was  no  evidence  of  anj  request  by  the  defendant  to  the  plain- 
tifls  before  the  end  of  Jul;  to  dela;  the  deliver;  of  the  last  35  tons  ;  but  it  was 
proved  that  in  October  the  defendant  verballj  requested  the  plaintiffs'  manager 
to  deliver  them,  in  conseqnence  of  wbicb  they  were  forwarded  in  the  couree  of 
the  same  month  to  the  defendant,  bat  he  declined  to  receive  them. 

In  an  action  against  the  defendant  for  refosing  to  accept  the  25  tons,  the  de- 
fendant pleaded,  amongst  other  pleas,  that  the  plainti^  were  not  i«ad;and 
willing  to  deliver  the  iron  according  to  the  contract : 

Sdd,  that,  inasmuch  as  the  vendors  were  not  shown  to  have  withheld  the 
delivery  of  the  29  tons  In  consequence  of  a  reqnest  b;  the  vendee  before  the  ex- 
piration of  the  agreed  time,  viz.,  in  Jul;,  the  action  was  not  maintainable  upon 
the  original  contract ;  and  that  the  subseqaent  conversation  with  the  vendors' 
manager  coold  not  be  relied  upon  either  as  a  new  contract  or  as  an  arrangement 
for  an  altered  time  of  delivery.     PItntu  v.  Downing  (Com.  PI.  Div.),  XVl-608. 
it.  Tender,  whan  good.    The  defendants  agreed  to  bu;  of  the  plalntilb  a 
cargo  of  maise.     The  plaintiffs  tendered  the  cargo  of  the  C.  which  the  defend- 
— *~  -sfosed  to  accept,  apon  the  gionnd  that  the  shipping  documenta  were  not 
red  with  It.     The  plaintiffs  insisted  that  the  tender  was  valid.     This  dis- 
vas  referred  to  an  arbitrator,  who  decided  that  the  tender  was  invalid. 
laintiffs  tberenpon.  and  within  the  time  limited  by  the  contract,  tendered 
Tgo  of  the  M.,  which  the  defendants  refused  to  accept  upon  the  ground 
liey  were  not  bonnd  to  accept  an;  cargo  In  subs^tution  for  that  of  the  C, 
Oder  of  which  the  arbitrator  had  decided  to  be  invalid : 
i,  that  the  defendants  were  bound  to  accept  the  cargo  of  the  M.,  «nd 
be  saed  b;  the  pli^ntiSs  to  recover  an;  loss  which  the  latter  might  bave 
ued  throogh  the  refusal  to  accept  It.     Borrowmaa  v.  ^m(Q.  B.  Div.^ 
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28.  Right  to  rancind.  When  the  parchaser  of  goods  sold  on  credit  becomes 
bankrupt  before  the  vendor  has  parted  with  the  possession  of  the  goods,  the 
trustee  in  the  bankruptcy  has  a  right  to  elect  to  complete  the  contract  by  pay- 
ing the  agreed  price  in  cash  within  a  reasonable  time.  But,  if  he  does  not  do 
BO,  the  vendor  is  entitled  to  treat  the  contract  as  broken,  and  to  resell  the  goods* 
without  first  tendering  them  to  the  trustee.  Matter  of  Stapleton,  MaU&r  of 
Nathan  (Chan.  Div.),  XXVII--128.    See  notes.  Id.,  183. 

29. Semble,  that  a  sub-purchaser  from  the  bankrupt  would  also  be  en- 
titled to  an  option  to  complete  the  original  contract  on  tendering  the  agreed 
price  in  cash  within  a  reasonable  time.    Id. 

3a  Right  to  withhold  delivery.  The  defendants  sold  to  6.  &  Co.  100  tons 
of  rinc  (unappropriated)  upon  certain  terms  of  payment,  giving  them  at  the 
time  of  the  contract  four  several  documents  to  the  following  effect :  "  We 
hereby  undertake  to  deliver  to  your  order  indorsed  hereon  twenty-five  tons  mer- 
chantable sheet  zinc  off  your  contract  of  this  date."  Upon  the  faith  of  these  doc- 
uments, the  plaintiffs  bought  of  B.  &  Co. ,  and  paid  for,  fifty  tons  of  the  zinc 
mentioned  in  the  contract.  B.  &  Co.  having  failed,  and  the  contract  price  being 
unpaid,  the  defendants  refused  to  deliver  the  zinc  : 

3M,  that  the  giving  of  these  delivery  orders  or ''  undertakings  "  did  not  estop 
the  defendants  from  setting  up,  as  against  the  vendees  of  B.  &  Co.,  their  right 
as  unpaid  vendors  to  withhold  delivery.  Farmdoe  v.  Bain  (Com.  PI.  Div.), 
XVII— 849. 

31. The  C.  Iron  Company  in  October,  1874,  contracted  to  supply  the  P. 

Steel  Company  with  iron  at  a  certain  price,  to  be  delivered  in  monthly  instal- 
ments and  to  be  paid  for,  as  to  some,  by  bills  at  four  months,  and  as  to  the  rest* 
by  cash  at  a  certain  length  of  credit.  The  instalments  were  delivered  till  the 
month  of  February,  1875,  inclusive,  in  which  month  the  purchasing  company 
called  a  meeting  of  their  principal  creditors,  and  stated  that  they  were  carrying 
on  the  business  at  a  loss  and  were  short  of  working  capital,  and  asked  for  an  ex. 
tension  of  credit  in  their  existing  contracts,  which  however  was  refused  them. 
The  selling  company  then  refused  to  deliver  any  more  iron  except  upon  imme- 
diate cash  payments,  and  in  consequence  of  that  refusal  the  purchasing  com- 
pany gave  notice  to  rescind  the  contract.  The  purchasing  company  continued 
to  carry  on  the  business  after  the  meeting,  and  endeavored  to  raise  fresh  capital 
by  issuing  preference  shares,  but  in  June,  1875,  they  passed  a  resolution  for 
winding-up.  The  selling  comx)any  claimed  to  prove  for  damages  for  breach  of 
the  contract  against  the  estate  of  the  purchasing  company  : 

HM,  that  there  was  no  such  declaration  of  insolvency  at  the  meeting  in  Feb- 
roary  as  to  Justify  the  selling  company  in  refusing  to  deliver  iron  except  for 
cash  payments  ;  and  consequently  that  the  purchasing  company  had  a  right  to 
rescind  the  contract ;  and  the  claim  for  damage  was  dismissed.  MaUer  of  PJm- 
nix  B,  Steel  Co.    Ex  parte  Camforth  K  Iron  Go.  (Chan.  Div.),  XIX— 701. 

32.  In  order  to  justify  the  vendors  in  such  a  case  in  exercising  their 

right  of  refusal  to  deliver,  there  must  be  such  proof  or  admission  of  the  insol- 
vency of  the  purchasers  at  the  time  as  amounts  to  a  declaration  of  intention  not 
to  pay  for  the  goods.    lU. 

33.  Vendor's  lien.    Unless  actual  possession  of  goods  sold  has  been  delivered 
to  the  purchaser,  the  vendor  is  not  deprived  of  his  right  of  lien  as  against  the 
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ae^^eee  of  the  porchaser,  in  the  evBDt  of  his  iMolTMuqr.  ffrte*  v.  Rkkaritn 
(App.  Cas),  XXIV— 214.     See  notee,  Id.,  219. 

34. Where  the  Tenders  were  also  warehonaemsii   of  the  goo^  sold, 

under  an  arrangement  with  the  parchaeers  to  paj  warehouse  rent  : 

H^d,  that,  as  the  goods  rem^ed  in  the  posseHsloa  of  the  vendors  and  no 
actual  delivery  had  been  made  to  the  parchasers.  the  vendors'  lien  revived  apon 
the  insolvencj  of  the  vendees.     Id. 

36. On  the  8d  of  March  certain  goods  belonging  to  Messn.  C. ,  Ijfng  it 

the  St.  Katharine  Dock,  in  the  custody  of  the  Docks  Compaoy,  were  bought  by 
D.,  as  broker  for  buyers  and  sellers,  for  B.  tc  Co.,  without  discloang  tha  names 
of  bis  principals,  and  D.  indorsed  to  them  the  deliver}'  order  he  had  obtaia«d 
from  the  aellers,  on  the  representation  of  B.  ft  Co.  that  the  goods  were  wauled 
for  Immediate  shipment  They,  however,  pledged  th^r  inlereet  in  the  goods  lo 
the  plaintiSs,  and  indorsed  the  order  to  them.  On  the  prompt  day,  the  1811)  of 
MB.rcb.  the  plaintiffs'  clerk  lodged  the  order  at  the  London  office  of  the  Docks 
Company,  with  this  memorandam,  "  Hold  within  to  our  order,  and  have  war^ 
rants  made  oat  as  soon  as  possible."  He  was  told  that  the  warrants  would  ba 
ready  with  the  goods  on  the  30th  of  March.  Three  hours  later  a  measengn 
from  the  office  reached  the  warrant  office  at  the  dock  bouse  with  a  notice  that 
the  order  bad  been  lodged.  Meanwhile  B.  ft  Co.  had  stopped  payment,  azid  D. 
being  so  Informed,  and  having  no  notice  of  the  plainti^'  Utie,  on  the  same  day 
paid  Messrs.  C.  for  the  goods,  and  through  a  clerk,  who  reached  the  dock  house 
before  the  messenger  had  arrived,  obtained  at  t^e  wan«oI  office  a  warrant  for  the 
goods  In  the  name  of  Messrs.  C,  who  indorsed  the  same  to  D.,  and  gave  him  a 
second  delivery  order.  The  first  delivery  order  was  returned  to  the  plahiUfls  by 
the  Docks  Company,  who  refused  to  act  upon  it. 

In  an  action  by  the  plaintiffs,  claiming,  as  agaioBt  the  Docks  Company, 
Messrs.  C.,  and  D,,  to  be  entitled  to  the  goods  : 

Heid,  that  D.  was  the  surety  and  B.  &  Co,  the  principal  debtors ;  that,  in  the 
circumstances  of  the  case,  the  unpaid  vendors'  lieu  had  passed  to  D. ;  that  the 
title  to  the  goods  was  in  D, ;  and  that  Messrs.  C.  were  not  necessary  parties  to 
the  suit.     Impmi^  Bank  v.  Loiidon  &  S(.  K.  Doc3a  Co.  (Chan.  LKv.),  XXlI-41. 

30.  Stoppaga  In  tranalto.  Delivery  of  goods  by  the  vendor  to  a  carrier,  even 
though  the  carrier  he  nominated  and  hired  by  the  purchaser,  is  only  construc- 
tive, not  actual  delivery  to  the  purchaser,  inasmuch  as  the  contract  with  a  car- 
rier to  carry  goods  does  not  make  the  carrier  the  agent  or  servant  of  the  person 
with  whom  he  contracts.  Till  the  goods  are  in  the  actual  possession  of  tlie  pur- 
chaser or  of  some  one  who  can  be  treated  as  his  agent  or  servant,  the  transit  Is 
not  at  an  end,  and  it  makes  no  difference  that  their  ultimate  destination  has  not 
been  communicated  by  the  pnrchaser  to  the  vendor.  Matter  of  Ooek,  and  Jfat- 
[Chan.  Div.),  XXVII— 778. 

IS  entered  into  for  the  sale  of  some  china  clay  to  be 
;  a  specified  port,  and  to  be  paid  for  by  an  acceptance 
rards  the  purchaser  chartered  a  ship  and  gave  notice 
delicered  the  clay  on  Ixiard  the  specified  ship  »t  the 
destinatiou  of  the  clay  had  not  been  communicalal  10 
ship  left  the  harl>or  the  vendora  heard  of  tbe  insul- 
Rud  gave  notice  lo  the  master  of  the  ship  (o  stop  tite 
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day  in  trarmiu  No  bill  of  lading  had  l^een  signed,  nor  had  the  purchaser  given 
any  acceptance  for  the  price  of  the  clay  : 

ffeldy  by  the  Chief  Judge,  that  so  soon  as  the  clay  was  delivered  on  board  the 
ship  the  transit  was  at  an  end,  and  the  vendors  had  no  right  afterwards  to  stop 
the  clay  in  transitu  :  bat,  Tteld^  by  the  Court  of  Appeal,  that,  the  clay  being  in 
the  possession  of  the  master  of  the  ship  only  as  carrier,  the  transit  was  not  at  an 
end,  and  the  notice  to  stop  was  given  in  time.     Id. 

38.  A  cargo  of  114  tons  of  miscellaneous  iron  castings  was  consigned 

from  Scotland  to  London  on  board  a  ship  chartered  by  the  vendor,  the  bill  of 
lading  being  made  out  in  favor  of  the  purchaser  or  his  assigns,  he  or  they  pay- 
ing freight.  After  thirty  tons  of  the  cargo  had  been  delivered  to  the  purchaser 
the  vendor  gave  notice  to  stop  the  unloading  of  the  ship.  At  this  time  only  part 
of  the  freight  had  been  paid  to  the  master  of  the  ship.  Soon  afterwards  the 
purchaser  filed  a  liquidation  petition,  and  a  receiver  was  appointed.  The  bal- 
ance of  the  freight  was  paid  by  the  receiver,  and  the  remainder  of  the  iron  was 
placed  in  medio : 

Hdd,  that,  inasmuch  as  it  could  not  be  supposed  that  the  master  intended  to 
abandon  his  lien  for  the  unpaid  freight,  the  delivery  of  the  thirty  tons  did  not 
operate  as  a  constructive  delivery  of  the  whole  cargo,  and  that,  consequently, 
the  trarmttis  was  not  at  an  end  as  to  the  remainder  of  the  cargo,  and  the  ven- 
dor's notice  to  stop  in  transitu  was  given  in  time.  Matter  of  Cooper ^  and  Matter 
of  McLaren  ((^han.  Div.),  XXVII-— 338.     See  notes,  Id.,  84Q. 

39. In  the  absence  of  evidence  to  the  contrary,  it  must,  as  a  general 

rule,  be  assumed  that  the  delivery  of  part  of  a  cargo  is  intended  only  to  operate 
as  a  delivery  of  that  part.  But,  if  the  cargo  consisted  of  the  different  parts  of 
one  entire  machine.  Semble,  that  the  delivery  of  an  essential  part  of  the 
machine  would  operate  as  a  delivery  of  the  whole.    Id. 

40. When  goods  are  placed  in  the  possession  of  a  carrier  to  be  carried 

for  the  vendor  and  to  be  delivered  to  the  purchaser,  the  transit  is  not  at  an  end 
so  long  as  the  carrier  holds  the  goods  as  carrier,  nor  until  by  agreement  between 
him  and  the  purchaser  he  holds  them,  not  as  carrier,  but  as  the  purchaser's 
agent.     Id. 

41.  The  purchaser  was  also  a  partner  in  the  vendor's  firm  : 

Held,  that  this  did  not  affect  the  right  of  the  vendor  to  stop  in  transitu.    Id. 

42.  Goods  were  purchased  of  6.  in  London  by  A.,  residing  at  Falmouth. 

On  the  27th  of  October,  1876,  B.  delivered  the  goods  for  shipment  on  a  steamer 
calling  at  Falmouth,  and  on  the  same  day  posted  an  invoice  to  A.  On  the  29th 
of  October  the  steamer  left  London,  and  on  the  31st  arrived  at  Falmouth,  where 
the  goods  were  discharged  on  the  quay  and  taken  to  the  warehouse  of  C. ,  who 
was  the  agent  of  the  Steam  Packet  Company,  and  in  the  habit  of  holding  goods 
landed  from  the  steamers  at  the  risk  and  subject  to  the  order  of  the  consignees, 
and  also  with  the  exclusive  right  as  between  himself  and  the  Steam  Packet 
Company  of  delivering  goods  to  the  consignees. 

On  the  BOth  of  October  A.  committed  an  act  of  bankruptcy  by  absconding 
from  Falmouth,  and  on  the  4th  of  November,  1876,  he  was  adjudicated  bankrupt. 

On  the  4th  of  November  B.  telegraphed  instructions  to  C.  not  to  deliver  the 
goods  : 
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Seld,  that  the  trantittu  had  Dot  ended  on  the  Mrlval  of  the  gooda  it  FU' 
mouth,  and  transfer  to  the  warehoase  of  C,  who,  in  the  absence  of  Instnetione, 
held  them  as  forwarding  a^nt,  and  not  as  an  agent  for  B.  to  keep  the  goodi; 
and,  accordinglj,  that  the  right  of  B.  as  unpaid  vendor,  to  atop  the  deliver;  of 
the  goode  prevailed  as  against  the  claim  of  A. 'a  trnatee  in  bankmpt^^.  MaUlf 
tff  Baimne,  and  Matter  of  WorideU  (Chan.  Div.),  XXIU— 349, 

43.  An  agreement  was  entered  Into  between  L.,  a  merchant  in  LondOD, 

and  W.,  a  manufacturer  in  Torhahire,  that  W.  should  from  time  to  time  inppi; 
L.  with  goods,  W.  drawing  upon  L. ,  and  L.  accepting,  bills  of  exchange  for  the 
Invoice  price  of  the  goods.  L.  was  to  ship  the  gnoda  to  R.  at  Shanghai,  for  sale 
on  li.'a  account.  On  receipt  of  Che  bills  of  lading  L.  was  to  send  them  to  R.,  u 
whose  order  the?  were  to  be  made  out.  W.  waa  to  have  a  lien  npon  the  bills  of 
lading,  and  each  shipment  of  goods  In  transit  outwarda,  or  in  the  bands  of  the 
coDsignBe  or  any  othei  persons,  which  lien,  however,  was  to  extend  onlj  to  the 
particular  shipment,  and  was  to  cease  when  the  bills  of  exchange  i^ven  for  that 
shipment  had  been  paid.  No  notice  of  this  agreement  was  given  to  R.  In  pu- 
•uance  of  the  agreement  L.  ordered  a  parcel  of  goods  of  W,  The  goods  "are 
packed  bj  W.'s  packer,  who  forwarded  t^em  \tj  railwar  to  London  in  balca 
marked  for  Shanghai,  and  addressed  to  a  sbip  called  the  Qordon  Castle  desig- 
nated b;  L.,  which  was  loading  in  the  West  India  Docks  for  Shanghai.  The 
freight  to  London  was  p^d  by  W.  The  packer  in  advising  L.  of  the  dBspaUli 
of  the  goode,  told  tUm  that  they  were  "  at  his  dispoeal."  L.  aocepted  a  dx 
months'  bill  of  exchange  drawn  upon  him  by  W.  for  the  invoice  price.  The  lail- 
way  company,  in  advising  L.  of  the  arrival  of  the  goods  at  their  Poplar  Docks 
Station,  told  him  that  they  remained  at  hla  order  and  were  held  by  the  oonipany 
as  warehousemen  at  his  risk,  bat  added,  "will  be  sent  to  the  Gordon  Castle. 
The  goods  were  shipped  on  board  that  vessel.  The  bills  of  lading  were  by  L-'s 
directions  made  oat  to  the  order  of  himself  or  assigns,  but  thsy  were  never 
delivered  to  him  by  the  shipowners,  inasmuch  as  he  did  not  pay  the  freighL 
The  ship  siUled  for  Shanghai  with  the  goods  on  board.  A  tew  days  prevloosly 
L.  had  stopped  payment,  and  shortly  after  she  had  sailed  he  committed  an  act 
of  bankcuptcy,  upon  which  he  waa  adjudicated  a  bankrupt.  The  bills  of  lading 
were  still  in  the  possession  of  the  shipowners  in  London,  of  whom  they  were 
claimed  by  W.  and  by  the  trastee  in  the  bankruptcy.  It  waa  arranged  that  the 
goods  should  be  sold  by  the  agent  of  the  shipowners  at  Shanghd,  and  the  pro- 
ceeds of  sale  paid  to  the  person  who  should  be  entitled  to  them  : 

Beld,  that  the  agreement  did  not  deprive  W.  of  the  right  to  stop  the  goods  M 
tranritu  ;  that  the  transit  was  not  ended  till  the  goods  arrived  at  Shanghu,  and 
that  the  demand  by  W.  of  the  bills  of  lading  from  the  shipowners  was  an  effect- 
nal  stoppage  in  traTmfu.  Consequentl?.  that  W.  was  entitled  to  have  the  bill 
of  exchange  satlaBed  out  of  the  proceeds  of  sale.  MatUr  of  Walton.  In  r* 
)iv.),  XXt— 764.     See  notee,  Id.,  773. 

he  transfer  of  a  bill  of  lading  for  valuable  consideration  to  a  Apna 
1  defeats  the  right  of  stoppage  in  (ntrwitu  of  the  unpaid  vendor  of 
liough  the  consideration  waa  past  and  not  pven  at  the  time  the  Ull 
handed  to  the  transferee  by  the  lawful  holder.  Leaik  v.  SetO 
SXI— 169. 
I  December,  1875,  Q.  &  Ca  pnrchased  from  defendant  a  shipmcoi 
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of  nats,  to  be  paid  for  hy  acceptance  at  three  months  on  receipt  of  shipping 
documents.  On  the  let  of  Janaary,  1876,  G.  &  Co.,  being  already  indebted  to 
plaintiff,  applied  to  him  for  a  further  advance,  which,  he  said,  he  would  give,  but 
they  must  first  cover  their  account.  Q.  &  Co.  promised  to  give  him  cover  (not 
naming  any  particular  securities),  and  plaintiff  at  once  advanced  them  a  further 
sum  of  £2,000.  On  the  4th  of  January  the  bill  of  lading  of  the  nuts,  indorsed 
in  blank,  came  into  the  possession  of  G.  &  Co.  from  defendant,  and  they 
accepted  defendant's  draft ;  and  on  the  following  day  they  handed  the  bill  of 
lading  to  plaintiff  with  other  securities,  in  fulfilment  of  their  promise  to  give 
him  cover.  This  transaction  between  plaintiff  and  G.  &  Co.  was  bona  fide.  On 
the  arrival  of  the  ship  on  the  3d  of  February,  G.  &  Co.  having  in  the  meantime 
stopped  payment,  defendant  sought  to  stop  the  nuts  in  transitu,  and  plaintiff 
claimed  them  under  the  bill  of  lading  : 
JTeld,  that  the  plaintiff  had  a  good  title  as  against  the  defendant.     Id. 

46. By  the  usage  of  the  iron  trade,  warrants  for  goods  "deliverable 

(f.  o.  b.)  to  A.  B.,  or  their  assigns,  by  indorsement  hereon,"  are  considered  to 
pass  to  the  holders  for  value  free  from  any  vendor's  lien. 

The  P.  B.  Company,  manufacturers  of  steel  rails,  contracted  with  S.  &  Co., 
iron  merchants,  for  the  sale  of  a  quantity  of  rails  to  be  rolled  at  their  works, 
and  to  be  delivered  at  intervals,  payment  to  be  made  as  to  three-fifths  at  three 
days'  sight,  and  as  to  two-fifths  by  buyers'  acceptances  at  four  months.  On  the 
completion  of  each  portion  of  goods  a  warrant  for  the  same  in  the  above  form 
was  sent  to  8.  &  Co.  with  an  invoice  and  drafts  for  the  purchase-money,  and 
the  goods  referred  to  in  the  warrants  were  stacked  at  the  works.  In  the  mean- 
time S.  &  Co.  pledged  the  several  warrants,  and  indorsed  the  same  to  the  plain- 
tiffis.  Before  the  contract  was  completed,  when  only  part  of  the  goods  were 
paid  for,  S.  &  Co.  became  bankrupt,  and  their  acceptances  were  dishonored.  At 
that  time  part  of  the  goods  had  been  despatched  in  wagons  sent  by  order  of  S.  & 
Co.,  and  were  stored  in  a  railway  company's  warehouse,  addressed  to  the  agents 
of  S.  &  Co. ,  and  part  remained  stacked  at  the  works  : 

JBeld,  that,  by  the  usage  of  the  iron  trade,  as  well  as  by  the  intention  of  the 
parties  as  shown  by  their  course  of  dealing,  the  plaintiffs,  as  holders  for  value 
of  the  warrants,  were  entitled  to  the  goods  free  from  any  vendor's  lien.  Mer- 
eharU  Banking  Co,  v.  Phcmix  Bessemer  Steel  Co.  (Chan.  Div.),  XXII— 83. 

47.  Heldt  also,  that  even  had  the  vendors  been  able  to  claim  a  lien  on 

the  andelivered  goods,  the  transit  was  at  an  end  as  regarded  those  stored  in  the 
warehibuse,  and  their  right  was  gone.     Id. 

48.  Heldt  also,  that  the  contract  was  apportionable,  and  that  the  ven- 
dors ooald  not  in  any  event  have  claimed  any  lien  on  that  portion  of  the  goods 
which  had  been  fully  paid  for.     Id. 

SALVAGE  —  See  Insttrance,  Mabine,  53 ;  Ships,  etc.,  86-45. 

SCHOOL. 

1.  XaiabiUty  of  parent  for  fees.  A  parent  who,  under  an  order  by  a  court 
of  Bammary  jurisdiction  that  his  child  shall  attend  a  board  school  and  that  he 
do  see  that  the  order  is  complied  with,  causes  the  child  to  attend  the  school 
bat  without  the  school  fees,  is  not  liable  to  conviction  under  the  Elementary 


490  SCHOOL  BOARD.     SET-OFF. 

Education  Act,  1876  (30  &  40  Vict  c.  79),  s.  IS,  for  uon-compUuce  with  tha 
order,  although  he  ma;  have  failed  to  applj  to  the  fnardians  aadar  a.  10,  to 
pay  the  fees,  and  ref aaed  to  obtain  a  remlsston  of  them  trndet  8S  &  M  Vict. 
c.  7S,  s.  17.    BieJiardton  r.  Saunders  (Q.  B.  Div.),  XXIX— «4S. 

SCHOOL  BOARD. 

1.  Oaunot  borrow.    A  school  board  have  not  power,  when  the  Bcbool  (and 

proves  liuiiifflclent,  to  contract  a  temporary  loan  for  the  porpoae  of  meeting  llisii 

current  eipensM  until  (he;  cam  obtalti  money  out  of  the  ralcB.     Segina  *.  Btti 

(Q.  B.  Div.),  XXIX— 407. 

BEA — 8m  Jusibdiction,  34-31 ;  Neougeucs,  15, 16. 
BECURITT  FOR  C0BT8  —  See  Cobts.  41-fll  ;  Pbactict,  38. 
SELLING  LIQUORS- .Sm  CKnnsAL  Law,  40  ;  ExciBB,  0,  10. 

SET-OFF. 

1.  Agalnit  adminlitrator.  To  an  action  by  an  administntor  for  the  balum 
of  the  Intestate's  banking  account  at  the  time  of  hia  death,  the  defutdaots  in 
their  Htatement  of  defence  Bought  to,  avail  themselvee,  either  by  way  of  Bet-oS 
or  of  counter-claim,  of  a  debt  dae  to  them  from  the  intestate  as  one  of  Beveral 
makers  of  a  promlsBory  Dote  for  £1,000,  which  did  not  become  due  until  after 
the  inteelale'H  death.  Reply,  that,  before  action,  an  order  was  made  in  an  ad- 
mlDlstration  suit  In  the  Chancery  Division,  to  ti^e  an  accoauC  of  the  debta  utd 
liabilities  affecting'  the  personal  estate  of  the  deceased,  of  which  the  defendanta 
before  action  had  notice  ;  and  that,  under  s.  14  of  38  &  34  Vict.  c.  88,  equity 
would  restrain  any  proceedings  on  the  note  until  the  account  bad  been  Uiaa. 
On  demurrer  to  this  reply: 

Heid,  that  the  claim  in  respect  of  the  promissory  note  could  not  be  relied  <ai 
aa  a  set-off ;  and  that,  in  accordance  with  the  practice  In  equity,  the  defendants 
must  under  the  circumstances  be  restrained  from  setting  It  up  by  wa/ of  counter 
claim,  and  be  left  to  prove  for  it  In  the  admluistratJon  suit.  jr«u«a  v.  lfatioa<A 
Procineial  Bk.  (Com.  PI.  Div.),  XVII— 881. 

2.  Against  footor.  A  person  purchasing  goods  from  a  factor  who  sells  them 
in  his  own  name  can  set  oft  a  debt  due  to  him  from  the  factor  personally,  in  the 
same  way  as  if  the  factor  were  the  principal,  unless  the  purchaser  has  ^notio 
thai  the  factor  is  not  the  principal  ;  and  this  right  is  not  affected  by  the  fact 
that  the  factor  in  selling  In  his  own  name  without  disclosing  the  agency  ta  act- 
ing In  contravention  of  the  express  directions  of  his  principal.  Matter  of  Dixon- 
7i>  ™  TT.„i^.,  (m,.„.  Div.),  XIX— 734. 

t  coats.    Id  an  administration  suit  a  decree  was  made  againrt 
i  was  ordered  to  pay  the  costs.     He  changed  his  solicilor,  and 
to  a  motion  by  the  plaintiffs  for  leave  to  issne  an  artachmeot 
tlie  decree  sod  order  was  refused  with  costs  ; 
lintiffB  had  a  right  to  set  off  the  costs  adjudged  to  the  d^ 
B  coBls  adjudged  to  themselves.  notwlthalandiDg  the  lie"  *" 
■  solicitor.     Bd>art»  v.  Bwl4  (Chan.  Kv.),  XIV-31S.    S«» 
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4>  Debt  againBt  oosts.  By  an  arbitrator'fl  award  in  an  action  the  plaintiff 
'was  ordered  to  pay  a  sum  of  money  to  the  defendant,  and  the  defendant  was 
ordered  to  pay  the  plaintiff  a  part  of  his  costs  when  taxed  : 

Heid,  that  the  defendant  was  entitled  to  have  the  debt  set  off  against  the 
taxed  costs,  and  that  the  right  of  set-off  in  such  a  case  was  not  interfered  vnih 
by  the  ordinary  solicitor's  lien  for  costs.  Pringle  v.  Qloag  (Chan.Div.),  XXVII 
—208. 

6. Rule  28  of  Additional  Rules  of  Court  (costs),  1876,  when  applied  to 

the  Chancery  Division,  does  not  mean  that  the  old  common  law  rules  as  to  costs 
shall  prevail  in  the  chancery  as  well  as  the  other  divisions,  but  that  the  rules  of 
the  old  Court  of  Chancery  as  to  costs  shall,  except  where  altered  by  the  new 
rales,  remain  in  force  in  the  Chancery  Division.     Id. 

6.  Debt  against  claim  for  contribution.  Where  a  limited  company  is  in 
voluntary  liquidation,  a  contributory  cannot  set  off  a  debt  due  to  him  from  the 
company  against  calls  made  against  him  either  by  the  company  before  or  by  the 
liquidator  after  the  resolution  to  wind  up;  Matter  of  WhUehouse  d  Co.  (Chan. 
Div.),  XXVI— 372.     See  notes.  Id.,  383. 

7.  Debt  against  deposit.    D.  &  C,  who  traded  in  partnership,  filed  a  liquida- 
tion petition  on  the  4th  of  December,  1876.    On  the  19th  of  December  the  creditors 
resolved  on  a  liquidation  by  arrangement,  appointed  B.  trustee,  with  a  commit- 
tee of  inspection,  and  resolved  that  the  debtors'  discharge  should  be  granted 
upon  the  committee  of  inspection  and  the  trustee  certifying  that  they  were  enti- 
tled to  it.     On  the  8d  of  January  the  committee  resolved  that  C.  should  be 
allowed  to  realize  the  stock-in-trade  and  to  collect  the  debts  due  to  the  estate, 
under  the  supervision  of  the  committee,  for  six  months  from  that  day,  the  com- 
mittee receiving  the  proceeds ;  that,  if  7«.  dd.  in  the  pound  and  the  costs  of  the 
liquidation  were  thus  realized,  a  further  7«.  Qd.  in  the  pound  should  be  accepted 
from  C.  for  the  remainder  of  the  estate,  if  it  was  paid  within  three  months ; 
that  D.  should  be  allowed  his  discharge,  subject  to  the  payment  of  his  private 
debts,  and  that  C.  should  have  his  discharge  on  payment  of  the  15s.     C.  realized 
the  stock-in-trade  and  the  debts,  and  out  of  the  proceeds  paid  £719  to  the  com- 
mittoe.  and  £60  to  the  trustee  for  his  costs  of  the  liquidation.     The  £719  was 
»ot  enough  to  pay  the  first  7«.  Qd.,  but  that  was  in  fact  paid  soon  after  it  became 

^uo  to  all  the  creditors  who  had  proved.     There  were  only  eight  of  ^hem.     The 

^         rs   bankers,  to  whom  they  owed  £251  at  the  commencement  of  the  liquida- 

'^^    *  "J^*  prove,  because  they  were  amply  secured  by  a  mortgage  of  real 

e^       of  C,  which  he  had  executed  in  favor  of  the  bank  in  February,  1876,  to 

^^me^*^^^^*  advanced  by  them  to  him  or  to  his  firm.     In  February,  1877,  C. 

strain  ^  H       *^^*°^  again  alone.     Seven  of  the  old  creditors  dealt  with  him 

iMnk  to     .^*^®  ^^ni  credit.     Before  he  recommenced  business  he  applied  to  the 

had  an  •  ^^^  }^^^  credit  on  the  security  of  the  mortgage.     The  bank  manager 

safely  d       ^^.'^'^  "^ith  the  trustee,  and  asked  him  whether  the  bank  might  not 

hands       h  ^^^^  ^'    '^^®  trustee  told  him  that  the  matter  was  quite  out  of  his 

credit'    Tii^        ^*  woald  be  all  right.     The  bank  then  agreed  to  give  C.  fresh 

Th&  cred't  ^  ^^^'Jd  instalment  of  7«.  6d.  was  not  paid  when  it  became  due. 

8tep^  to      r^  "PP^ied  for  payment  to  C,  not  to  the  trustee,  but  did  not  take  any 

the  csreditn    '^^  Payment.      Citimately  C.  paid  the  second  instalment  to  one  of 

by  na  ^uns    f  "'^^  ^^  ^^  ^^  ^  some  of  the  others,  making  the  payment  in  part 

checks  on  the  bank.     In  July,  f877,  the  mortgaged  property  was 
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Bold  hj  C,  with  the  consent  of  the  bank,  (or  £1,180,  which  hss  pkid  to  the 
bank  ftDd  carried  to  the  CKdit  of  C.'s  account.  In  August,  1877,  he  itas  adjudi- 
cated a  bankrupt.  At  the  end  of  Julj,  1877,  the  trustee's  solicitor  had  claimed 
the  £1,180  from  the  bank.  After  the  adjudication  the  traatee  in  the  liquidatioc 
applied  to  the  count;  court  for  an  order  that  the  bank  should  pay  the  £1,160  to 
him.  The  judge  ordered  the  bank  to  pay  over  the  balance,  after  deducting  th« 
debt  due  to  them  by  the  Snn  of  D.  A  C.  aud  the  advancea  made  by  them  io  C. 
after  the  date  of  the  liqnidatlon  petition  ; 

Held.  that,  having  regard  to  the  repreeentations  made  by  the  trustee  to  the 
bank,  and  the  conduct  of  the  creditors,  the  bank  were  entitled  to  retain  oat  of 
the  pnrchase-money  the  advancee  which  they  had  made  to  C.  since  the  filing  of 
the  liquidation  petition.  Matter  ofBoUand,  and  Matter  of  Syiert  {Cbaa.  Div.), 
XXVI— 183.    See  notes.  Id.,  140. 

8.  Debt  againat  legacy.  A  week  before  the  death  of  a  teetatrii,  a  debtor 
to  her,  who  was  one  of  the  lesidaary  legatees  under  her  will,  dated  sevonJ 
years  previously,  became  bankrupt.  The  debt  was  never  proved  by  the  leMi- 
trii  in  her  lifetime  or  by  her  executors  after  her  death,  nor  had  any  dividend 
been  declared  in  the  bankrnptcy; 

Held,  that  the  executors  of  the  testatrix  were  not  entitled  to  set  off  or  retain 
the  amoant  of  the  debt  dne  to  the  testatrix  against  the  share  of  the  bank- 
rapt  ;  Dor,  under  the  circumstances,  any  amount  in  mpect  of  dividend  ou  such 
debt.     Bodgaon  v.  Fox  (Chan.  Div.),  XXVI— 431. 

9.  Share  of  Joint  claim  agalnat  IndlTidual  debt.  Action  on  a  covenant  to 
pay  all  liabilities  which  the  plaintiff  might  incur  under  a  deed  of  assignmnit 
made  between  the  plaintiff  and  other  partlea.  The  defendant  pleaded  that  the 
covenant  was  the  joint  and  several  covenant  of  himself  and  one  Wilson,  and 
that  before  action  the  plaintiff  was  iodebted  to  Wilson  in  an  amount  eieeediug 
the  plaintiffs  claim  against  the  defendant ;  and  that  Wilson  had  assigned  the 
plaintiff  s  debt  to  himself  and  the  defendant  in  equal  shares  as  tenants  Id  com- 
mon. As  to  one  half  of  the  plaintiff's  cl^m  the  defendant  claimed  to  set  off 
one  half  of  the  debt  so  assigned,  and  as  Xa  the  other  half,  the  defendant  slid 
that  he  was  entitled  to  be  exonerated  by  his  co-surety  Wilson,  and  to  call  apoa 
him  to  contribute  in  equal  shares  to  the  payment  of  the  plaintiiTs  claim,  and 
was  entitled  to  set  off  the  share  remaining  vested  in  Wilson  against  this  part  of 
the  plaintiff's  claim  : 

iZeM,  that  the  defence  was  no  answer  to  the  plaintiff's  claim.  Boaj/tar  v. 
Pavaon  (Q.  B.  Div.),  XXIX— 704.     See  notes,  Id,,  708. 

See  Bankruptcy,  40  ;  Coontbr-claiu,  1,  etc. 

SETTLED  ESTATES. 
1.  Sale  of.  A  sale  out  of  court  may  be  directed  under  the  Settled  EstaM 
177,  the  purchase-money  being  brought  into  court ;  and  such  a  sale  may 
horized  to  be  made  by  public  auction  or  private  contract,  subject  to  a 
■d  price  to  be  fixed  b;  the  judge  in  chambers.  Matter  of  Adame'  Edate* 
Div.),  XXV— 819. 

—  Testator,  being  entitled  in  fee  to  a  settled  estate,  subject  to  a  shifting 
in  favor  of  A.  in  the  event  of  testator's  children  dying  without  iasna 
twenty-one,  and  being  also  seised  in  fee  of  another  property  adjoining  and 
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pftTtlj  intermiDgled  with  the  settled  estate,  demised  all  his  real  estate  to  trastees 
in  trust  for  sale.  Testator  left  four  children,  the  eldest  being  twelve  years  old. 
The  trustees  presented  a  petition  under  the  Settled  Estates  Act,  1877  (40  &  41 
Yict.  c.  18),  for  the  sale  of  the  two  properties  together  and  the  apportionment 
of  the  purchase-monej.     A.  opposed  the  sale  : 

Held,  that  A.'s  interest  was  too  remote  to  be  considered,  and  the  court  being 
satisfied  on  the  evidence  that  the  proposed  sale  would  be  more  advantageous 
than  if  the  properties  were  sold  separately,  the  same  was  ordered  accordingly. 
SpurtBoy^a  Estate,  Matter  ©/(Chan.  Div.),  XXVI— 660. 

SETTLEMENT. 

1.  Validity  o€  When  the  legal  estate  in  land  is  vested  in  a  trustee  for  an 
absolute  beneficial  owner,  "  the  party  who  is  by  law  enabled  to  declare  a  trust " 
of  the  land,  within  the  meaning  of  sect.  7  of  the  Statute  of  Frauds,  is  the  bene- 
ficial owner  only.    Kronhetm  v.  Johnon  (Chan.  Div.),  XXIII — 407. 

2. The  absolute  beneficial  owner  of  land  vested  in  a  trustee  wrote  a  let- 
ter to  the  mother  of  her  infant  grandson.  The  letter  was  signed  with  the 
writer's  initials.  Inclosed  in  the  same  envelope,  but  on  a  separate  piece  of 
paper,  was  another  document  in  the  handwriting  of  the  same  person,  and 
headed  "  Supplement."  This  document  was  not  signed  in  any  way.  It  com- 
menced thus  :  "  I  had  quite  omitted  to  tell  you,"  but  it  contained  no  other  ref- 
erence to  the  letter,  and  the  letter  in  no  way  referred  to  it.  It  was  alleged  that 
the  "supplement"  contained  a  declaration  of  trust  of  the  land  in  favor  of  the 
infant: 

Hdd,  that  the  "  supplement "  was  not  signed  so  as  to  satisfy  the  statute.     Id. 

3.  Ooii8traction  of.  A  testator  directed  his  trustees  to  hold  and  apply  the 
residue  of  his  estate  for  behoof  of  his  nieces  and  their  children  in  certain  pro- 
portions, viz. :  one-third  to  A.  in  life-rent,  and  her  children  in  fee  ;  one-third  to 
B.  in  life-rent,  and  to  her  children  in  fee;  and  one- third  to  C,  D.,  E.,  and  F. 
equally  among  them  in  life-rent,  and  to  their  children  equally  among  them  per 
itirpes  in  fee.  He  further  provided  that  in  case  A.  and  B.  died  unmarried,  or 
without  issue,  or  in  the  event  of  such  issue  existing,  but  afterwards  deceasing 
before  attaining  the  years  of  majority,  or  being  married,  then  the  two-third 
shares  destined  to  them  and  their  issue  should  fall  and  accrue  to  C,  D.,  E.,  and 
F.  and  their  children  respectively  in  life-rent  and  in  fee,  and  equally  among 
them  per  $Hrpee  as  provided  with  respect  to  their  own  shares  of  the  residue.  A. 
and  B.  died  without  issue.  C.  died  leaving  one  child,  married,  and  of  age,  but 
who  had  died  without  issue  before  A.  and  B. :  Held,  that  the  representatives  of 
the  child  of  C.  were  entitled  to  participate  in  the  division  of  the  fee  of  the  two- 
third  shares  which  were  life-rented  by  A.  and  B.  Taylor  v.  Oraham  (App. 
Cas.),  XXIV— 837. 

4. There  is  no  difference  between  the  law  of  England  and  that  of  Scot- 
land in  the  principles  ruling  the  decision  of  this  case.     Id. 

6.  Estate  created.  By  settlement  made  in  1817  freehold  and  leasehold  prop- 
erty was  conveyed  to  trustees  upon  trust  to  apply  the  rents  and  profits  in  the 
maintenance  and  education  of  the  two  children  of  A. ,  deceased,  until  the  young- 
est of  them  should  attain  twenty-one,  and  from  and  after  that  event  to  pay  the 
rents  unto  and  equally  between  the  two  children  of  A.,  their  heirs,  executors, 
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adminiBtrators,  and  assigns  respect! velj,  **  provided  tievertheless  that  in  case 
either  of  the  children  of  A.  should  die  without  leaving  lawful  issue,"  then  on 
trust  to  paj  the  share  or  shares  of  him,  her,  or  them  so  dying  unto  and  equally 
between  persons  named. 

A.  had  two  children,  one  of  whom,  B.,  died  Intestate  and  unmarried,  the 
other,  C. ,  intestate  as  to  his  share,  but  leaving  a  daughter,  D. : 

Held,  that  the  interest  taken  by  D.  under  the  settlement  was  an  Interest  in 
fee  simple,  and  that  an  estate  tail  was  not  created  by  the  proviso- as  to  failure  of 
Issue.     Olwant  v.  Wright  (Chan.  Div.),  XXVI-406. 

6.  Wife's  equity  to.  A  married  woman  has  the  same  equity  to  a  settlement 
out  of  property  in  which  she  has  a  life  interest  only  as  out  of  property  in  which 
she  has  an  absolute  interest,  and  there  ought  to  be  no  distinction  between  the 
two  cases  as  regards  the  amount  to  be  settled.  TaunUm  v.  Morris  (Chan.  Div.), 
XXV— 423. 

7. In  a  settlement  of  a  wife's  property  made  in  pursuance  of  her  equity, 

an  exclusive  power  of  appointment  by  deed  or  will  among  her  children  ought  to 
be  given  to  her  in  priority  to  the  limitations  in  favor  of  the  children  ;  and  the 
like  power  was  inserted  in  a  case  where  the  husband  had,  by  post-nuptial  deed, 
covenanted  to  settle  the  property  on  trusts  not  including  such  a  power.  OUd&r 
V.  Oliver  (Chan.  Div.),  XXVII-.268. 

See  Fraudulent  Convbtancbs,  8-13 ;  Mabkiagb  Sbttlement,  1,  ktc.; 

Pauper,  1-8. 

SEWERS. 

1.  Power  of  local  board  as  to.  By  the  Public  Health  Act,  1875,  s.  16,  a 
local  authority  is  empowered  to  carry  any  sewer  "  into,  through,  or  under"  any 
lands  within  its  district,  and  the  act  provides  for  compensation  to  all  persons 
sustaining  damage  by  reason  of  the  exercise  of  the  powers  of  the  act  in  relation 
to  any  matters  as  to  which  they  are  not  themselves  in  default.  A  local  board 
under  this  act  proceeded  to  carry  a  sewer  across  the  plaintiff's  pleasure  grounds 
on  such  a  level  that  the  bottom  of  the  sewer  would  be  only  slightly  below  the 
surface,  and  a  permanent  embankment  about  six  feet  high  would  be  made  : 

ffeldt  that  they  were  authorized  so  to  do,  for  that  the  act  did  not  confine  them 
to  carrying  a  sewer  under  ground.  Roderick  v.  Aeton  Local  Board  (Chan. 
Div.),  XXII— 126. 

2.  Apportionment  of  expense.  The  Metropolis  Management  Amendment 
Act  (25  &  26  Vict.  c.  102),  s.  58,  enacts  that,  "  where  any  sewer  shall  be  con- 
structed by  any  vestry  or  district  board  in  a  street  in  which  previously  to  such 
construction  there  had  been  no  sewer,  &c. ,  but  where  sewers  rates  h&ve  been 
levied  previously  to  such  construction,  the  expense  of  constructing  sacli  sewer 
and  the  works  appertaining  thereto  shall  be  borne  in  part  only  by  the  owners  of 
the  houses  situate  in  and  of  the  land  bounding  and  abutting  on  such  street 
respectively,  and  the  amount  to  be  borne  by  such  owners  shall  be  determined  by 
the  vestry  or  district  board  in  each  particular  case,  and  the  residae  of  such 
expenses  shall  be  defrayed  out  of  the  sewers  rate,"  but  there  is  no  limitation  of 
the  time  within  which  the  amount  payable  by  the  owners  of  sacb  land  and 
houses  is  to  be  apportioned. 

Where  therefore  a  sewer  had  been  constructed  within  the  meaning  of  the  sec- 
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tion  in  1868,  and  no  apportionment  of  the  amoant  of  the  cost  of  constructing  it, 
to  be  borne  by  the  owners  of  the  houses  in  the  street,  was  made  until  1876  : 

Hddf  that  the  apportionment  was  valid.  Bradley  v.  Board  of  Works,  etc,  (Q. 
B.  Div.),  XXVm— 831. 

See  Nbgliobncb,  18, 19 ;  Nuisance,  1. 

SHERIFF. 

1.  Poiindage,  eto.  If  a  sheriff,  who  has  seized,  pursuant  to  a  writ  otfl.  fa.^ 
tbe  goods  of  an  execution  debtor,  is  paid  out  before  sale,  he  is  not  entitled  to 
poandage,  but  he  is  entitled  to  a  discharge  fee  for  the  release  of  the  goods.  Boe 
7.  Hammond  (C.  P.  Div.),  XXI— 297. 

2. The  goods  of  the  defendants  were  seized  by  the  sheriff  of  M.  under  a 

writ  of  ^.  fa.  issued  at  the  suit  of  the  plaintiff,  and  afterwards  a  similar  writ  in 
an  action  by  I.  against  one  of  the  defendants  was  lodged  with  him.  The  sheriff 
remained  in  possession  some  days  afterwards,  but  ultimately  the  amount  of  the 
judgment  debts  was  paid  on  behalf  of  the  defendants,  and  no  part  of  the  goods 
seized  was* sold.  The  sheriff  claimed  and  received  payment  of  a  discharge  fee 
in  each  action,  and  in  the  action  at  the  suit  of  I. ,  poundage  and  a  levy  fee.  A 
rule  was  obtained  under  1  Vict  c.  65,  s.  8,  for  a  return  of  these  fees  and  the 
poundage  : 

Held,  that  the  sheriff  was  not  entitled  to  poundage,  which  must  be  returned ; 
but  that  he  was  entitled  to  retain  the  discharge  fees  and  the  levy  fee.     Id. 

3. A  sheriff,  who  by  compulsion  of  a  writ  of  Jf./a.,  recovers  the  amount 

of  a  judgment  debt,  is  entitled  to  poundage,  although  after  seizure  he  is  paid 
oat  by  the  .execution  debtor,  without  a  sale  of  any  portion  of  the  goods  seized. 
MoHimare  v.  Cragg  (Com.  PI.  Div.),  XXX— 112. 

4. A  sheriff's  officer  in  the  execution  of  a  warrant  of  Jf.  fa.  went  with 

another  man  to  the  debtor's  house,  showed  him  the  warrant,  and  demanded 
payment,  and  told  him  that  in  default  of  payment  the  man  must  remain  in  pos- 
session and  further  proceedings  be  taken.  The  debtor  then  paid  the  sum 
demanded  in  the  warrant,  which  included  poundage  and  officer's  fee : 

Heldf  that  there  had  been  in  substance  a  levy,  and  that  the  sheriff  was  entitled 
to  poundage  and  fee,  though  there  had  been  no  sale.  Biseicke  v.  Bath  CoUiery 
Co.  )  Excb.  Div.),  XXI— 550.    See  notes,  Id.,  558. 

See  Attornbts,  28. 
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II.  Demurrage 500 

III.  Collision 501 

IV.  Salvage 508 

V.  AVSRAGE 605 

I.  In  general. 

1.  Power  of  master.  A  master  cannot  bottomry  a  ship  without  communica- 
tion with  his  owner,  if  communication  be  practicable,  and,  d  fortiori,  cannot 
hypothecate  the  cargo  without  communicating  with  the  owner  of  it,  if  communi- 
cation with  such  owner  be  practicable.     Such  communication  must  state  not 
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merely  the  necessity  for  expenditare,  but  also  the  necessity  for  hypothecation. 
Kleinwort  y.  Cassa  MarUtima  (App.  Cas.),  XIX — 10.    See  note.  Id.,  16. 

2.  Ship  liable  for  necessaries.  A  foreign  ship  is  liable  for  money  advanced 
for  the  purpose  of  enabling  the  master  to  supply  it  with  necessaries  to  continue 
its  voyage,  and  an  English  court  has  jurisdiction  of  an  action  to  enforce  such  a 
liability  for  money  so  advanced  in  the  port  of  Quebec.  T?u  Anna  (Prob.  Div.), 
XVII-^2. 

3.  W.  was  the  registered  owner  of  certain  shares  in  a  ship,  and  had  been 

entered  on  the  register  as  managing  owner.  The  defendant  subsequently  be- 
came the  registered  owner  of  other  shares  in  the  ship.  The  defendant  was  not 
aware  in  fact  that  W.  was  so  registered  as  managing  owner.  W.  sent  the  ship 
on  a  voyage  without  the  defendant's  knowledge,  and  contrary  to  the  terms  of  an 
agreement  made  between  them.  The  defendant  did  not  participate  in  the  ad- 
venture, and  had  previously  informed  W.  that  he  did  not  intend  to  navigate 
the  ship  or  take  any  part  in  her  management.  The  plaintiffs  supplied  necessa- 
ries for  the  ship  previous  to  such  voyage,  upon  the  order  of  W.  without  the 
knowledge  or  consent  of  the  defendant.  The  plaintifib,  before  supplying  the 
goods,  consulted  the  register,  and  found  the  defendant's  name  entered  therein 
as  part  owner  of  the  ship  : 

HMt  that  the  fact  that  the  defendant  &ad  allowed  the  entry  on  the  register 
describing  W.  as  managing  owner  to  remain  unaltered  did  not  per  se  amonnt  to 
a  holding  out  of  W.  as  his  agent,  so  as  to  render  the  defendant  liable  for  the 
necessaries  supplied  by  the  plaintiffs,  and  that  inasmuch  as  W.  had  not  in  fact 
authority  to  bind  the  defendant,  the  plaintifib  could  not  recover  against  the  de- 
fendant for  such  necessaries.     Ftomt  v.  OuthberUan  (Q.  B.  Div.),-  XXIX— 508. 

4.  Lien  for  necessaries.  The  statement  of  claim  in  an  action  of  necessa- 
ries in  rem  alleged  that  in  November,  1874,  the  plaintiff  had  supplied  to  the  own- 
ers of  the  vessel  proceeded  against  certain  stores  necessary  for  her  equipment ; 
that  in  September,  1876,  whilst  the  amount  due  in  respect  of  the  said  stores  was 
still  unpaid,  forty- three  sixty-fourth  shares  in  the  vessel  had  been  transferred 
to  the  defendant  in  the  action  with  knowledge  and  notice  of  the  plaintiifs 
claim  ;  that  the  defendant  became  owner  of  the  shares  subject  to  such  claim  ; 
and  that  the  value  of  the  shares  was  increased  by  reason  of  the  said  equipment, 
and  the  owners  of  the  vessel  had  derived  benefit  therefrom  : 

Held,  on  demurrer,  that  the  statement  of  claim  showed  no  right  of  action  in 
respect  of  the  vessel  as  against  the  defendant.  The  Aneroid  (Prob.  Div.),  XXI 
—601.     See  notes.  Id.,  604. 

6.  Navigation  in  Thames.  22  &  23  Vict.  c.  cxxxiii :  An  act  for  the  Better 
Regulation  of  the  Barge  Owners  and  others  connected  with  the  Navigation  of 
the  River  Thames  between  Teddington  Lock  and  Lower  Hope's  Point,  by  sect. 
Ixvi,  enacts  that  no  barge  or  other  like  craft  for  the  carrying  of  goods  shall  be 
'*  worked  or  navigated  "  within  the  limits  of  the  act,  unless  there  be  "in  charge 
of  such  craft "  a  lighterman  licensed  or  apprentice  qualified  as  therein  men- 
tioned. 

Six  barges  fastened  together  in  pairs  were  towed  by  a  steamtug  on  the  river 
within  the  limits  of  the  act.  Four  men  were  in  charge,  bat  no  one  was  on 
board  either  of  the  two  last  barges  : 

Held,  that  the  two  barges  were  "  worked  or  navigated"  in  contravention  of 
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the  act,  which  required  a  qualified  person  to  be  on  board  each  barge  to  manage 
It,  in  cue  of  separation  or  accident.    Elmore  v.  Bunter  (Com.  PI.  Diy.),  XXX 

-58. 

0.  Registry,  fraud  in.  A  cause  of  forfeiture,  under  the  108d  section  of  the 
Merchant  Shipping  Act,  was  instituted  on  behalf  of  a  British  officer  of  customs 
against  a  vessel  seized  for  an  alleged  infringement  of  the  provisions  of  that  sec- 
tion. The  plaintiff  in  his  statement  of  claim  in  effect  aUeged  that  on  the  18th 
of  July,  1874,  one  of  her  owners,  being  a  British  subject,  had  falsely  repre- 
sented, contrary  to  the  fact,  and  with  intent  to  conceal  the  British  character  of 
such  ship,  that  she  had  been  sold  to  foreigners.  An  appearance  in  the  action 
having  been  entered  on  behalf  of  a  foreigner  as  defendant,  a  statement  of  de- 
fence and  counter-claim  was  delivered  on  his  behalf,  which  in  the  7th  paragraph 
thereof  set  up  the  defence,  that  on  the  6th  of  July,  1876,  the  defendant  became 
Ixmafide  purchaser  of  the  vessel  proceeded  against,  for  valuable  consideration, 
without  knowledge  of  any  of  the  matters  alleged  in  the  statement  of  claim. 
The  plaintiff  demurred  to  the  7th  paragraph  of  the  statement  of  defence. 

The  court  sustained  the  demurrer,  and  held  that  the  property  in  the  vessel 
proceeded  against  was  divested  out  of  its  former  owners,  and  vested  in  the  Crown 
immediately  on  the  conmiission  of  any  of  the  offences  in  respect  of  which,  under 
the  provisions  of  the  section,  the  penalty  of  forfeiture  was  imposed.  The  An- 
nandale  (Prob.  Div.),  XXI— 595 ;  affirmed.  Id.,  604. 

7.  Title.  An  action  of  co-ownership  was  instituted  on  behalf  of  Q.  W. 
against  a  British  vessel,  and  against  J.  H.,  defendant  intervening.  The  state- 
ment of  daim  alleged,  inter  alia,  that  by  bill  of  sale  duly  registered  in  1867  the 
defendant,  as  sole  owner  of  the  vessel,  transferred  for  valuable  consideration  a 
moiety  of  the  same  to  one  T.  W.,  and  that  T.  W.,  by  a  subsequent  bill  of  sale 
doly  registered  in  1876,  transferred  the  said  moiety  of  the  vessel  to  the  plaintiff 
for  value.  The  defendant,  in  his  statement  of  defence,  denied  that  he  had  at 
any  time  signed  a  bill  of  sale  transferring  any  shares  in  the  vessel  to  the  said 
T.  W.,  and  alleged,  inter  alia,  that  if  any  such  bill  of  sale  had  been  registered, 
the  same  was  made  and  registered  fraudulently.  At  the  hearing  of  the  action 
the  registration  and  execution  of  the  bills  of  sale  were  proved.  The  court 
thereupon  directed  that  the  question  whether  the  fraud  alleged  could  affect  the 
rights  of  the  plaintiff  should  be  raised  on  demurrer.  The  plaintiff  thereupon 
demurred  to  so  much  of  the  statement  of  defence  as  alleged  fraud  : 

Held,  that  the  demurrer  must  be  sustained  on  the  ground  that,  the  legal  own- 
ership in  the  moiety  of  the  vessel  having  passed  to  the  plaintiff  for  valuable 
consideration  hy  the  execution  and  registration  of  a  bill  of  sale  without  notice  of 
fraud,  the  plaintiff  had  thereby  acquired  a  title  to  the  same  as  against  the  de- 
fendant.    The  Horlock  (Prob.  Div.),  XXI— 626. 

8.  Warranty  of  seaworthiness.  In  every  contr.ftCt  for  the  conveyance  of 
merchandise  by  sea  there  is,  in  the  absence  of  expr  ss  provision  to  the  contraiy, 
an  implied  warranty  by  the  shipowner  that  his  vejsel  is  seaworthy.  Kopitoff  v. 
Wiiwn  (Q.  B.  Div.),  XVI— 411. 

9. In  an  action  to  recover  damages  ''or  the  loss  of  iron  armor- plates, 

which  were  loet  on  board  the  defendants'  ship,  it  appeared  that  the  defendants, 
by  their  servants,  stowed  the  ship,  and  that  during  rough  weather  one  of  the 
plates  broke  loose  and  went  through  the  s  de  of  the  ship,  which  in  consequence 
Vol.  II.  82 


498  SHIPS  AND  SHIPPING. 

was  lost.  At  the  trial  the- judge  told  the  jary,  as  a  matter  of  law,  that  a  ship- 
owner warrants  the  fitness  of  his  ship  when  she  sails,  and  not  merelj  that  he 
will  honestly  and  bona  fide  endeavor  to  make  her  fit,  and  left  to  them  the  qaes- 
tions,  —  was  the  vessel  at  the  time  of  the  sailing  in  a  state,  as  regards  the  stow- 
ing and  receiving  of  these  plates,  reasonably  fit  to  encounter  the  ordinaiy  perila 
that  might  be  expected  on  a  voyage  at  that  season  ;  secondly,  if  she  was  not  in 
a  fit  state,  was  the  loss  that  happened  caosed  by  that  unfitness  : 

Held,  that  the  direction  was  right,  and  correctly  stated  the  liability  of  a  ship- 
owner, even  though  he  did  not  hold  himself  out  as  a  common  carrier.     Id. 

10.  Detention  for  unseaworthiness.  By  s.  12  of  the  Merchant  Shipping 
Act,  1878  (36  &;  37  Vict.  c.  85),  it  is  enacted^that,  where  the  Board  of  Trade  have 
received  a  complaint  or  have  reason  to  believe  that  any  British  ship  is  by  reason 
of  the  defective  condition  of  her  hull,  &c.,  or  by  reason  of  over-loading.  &&. 
unfit  to  proceed  to  sea  toithatit  serioiu  danger  to  human  life,  they  may  appoint 
some  competent  person  or  persons  to  survey  her  and  to  report  to  them,  and  may 
if  they  think  fit  order  her  to  be  detained  for  survey;  and  thereupon  any  officer 
of  customs  may  detain  such  ship  until  her  release  be  ordered  either  by  the 
board  or  by  any  court  to  which  an  appeal  is  given  under  s.  14  of  the  act ;  and, 
upon  receipt  of  the  report  of  the  surveyor,  the  board  may,  if  in  their  opinion 
the  ship  cannot  proceed  to  sea  without  serious  danger  to  human  life,  make  such 
further  order  as  they  may  think  requisite  as  to  the  detention  of  the  ship,  or  as 
to  her  release  either  absolutely  or  upon  the  performance  of  such  conditions  with 
respect  to  repairs,  &c.,  as  the  board  may  impose  : 

Held,  that  neither  the  original  information  or  complaint  nor  the  report  of  the 
surveyor  need  state  in  terms  that  the  vessel  "cannot  proceed  to  sea  without 
serious  danger  to  human  life":  it  is  enough  if  the  facts  reported  to  the  board 
are  such  as  ought  reasonably  to  satisfy  them  that  the  condition  of  the  ship  is 
such  that  she  is  unfit  to  proceed  to  sea  without  serious  danger  to  human  Ufe. 
Lewis  v.  Graj/  (CJom.  PI.  Div.),  XVII— 356. 

11. The  chief  officer  of  customs  at  Hull,  on  the  6th  of  November,  1873,  inti- 
mated to  the  Board  of  Trade  that  he  had  examined  a  ship  called  the  Maiy  Ann 
(built  in  1831),  and  was  of  opinion  that  she  should  be  examined  with  the  cugo 
out  before  being  allowed  to  proceed  to  sea.  The  defendant  (the  assistant- 
secretary  of  the  Board  of  Trade)  on  the  7th  wrote  to  the  collector  of  customs  at 
Hull,  as  follows :  '*  The  Board  of  Trade  having  reason  to  believe  that  the  vessel 
named  above  is  unseaworthy.  you  ai^  requested  to  detain  her  for  the  purpose  of 
survey;"  and  on  the  same  day  he  wrote  to  the  owner  of  the  Maiy  Ann,  as  fol- 
lows, —  *'  I  am  directed  by  the  Board  of  Trade  to  inform  you  that  they  have 
reason  to  believe  that  the  British  ship  Mary  Ann  is  for  the  reasons  stated  unfit 
to  proceed  to  sea  without  serious  danger  to  human  life.  The  Board  of  Trade 
have  therefore  ordered  her  detention  by  the  proper  authority  until  she  can  be 
surveyed." 

The  ship  was  surveyed  on  the  12th  of  November  by  two  surveyors  of  customs, 
who  reported  to  the  board  that  "  they  had  examined  the  vessel,  and  found  that 
a  thorough  repair  would  be  required  to  render  her  seaworthy,  that  the  decks 
were  quite  worn  out,  the  deck-beams  and  knees  were  defective,  and  the  timbers 
rotten,"  and  intimated  that,  as  the  vessel  belonged  to  Sunderland,  the  owner 
wished  to  take  her  there  for  repair.     This  report  was  sent  to  the  owner  of  the 
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Uary  Ann  on  the  15tli  of  November,  inclosed  in  a  letter,  in  which  the  assistant- 
secretary  of  the  board  wrote,  in  answer  to  a  Request  of  the  owner  to  be  allowed 
to  take  the  vessel  to  Sunderland  in  ballast,  —  "  I  am  directed  by  the  board  to 
state  that  they  are  prepared  to  allow  the  Mary  Ann  to  be  towed  round  to  Son- 
derland  for  the  necessary  repairs,  provided  the  crew,  knowing  the  case,  are 
willing  to  go  in  her.  Upon  hearing  that  the  repairs  indicated  in  the  accom- 
panying report  have  been  effectually  and  completely  carried  out,  they  will 
direct  a  re-survey  of  the  vessel  to  be  made,''  &c.  On  the  1st  of  January,  1874, 
the  board  communicated  to  the  plaintiff's  solicitors  by  telegram  and  letter  their 
consent  to  the  vessel  sailing  to  Sunderland  upon  certain  conditions.  Those  gen- 
tlemen in  reply  objected  to  the  right  of  the  board  to  make  the  conditions  indi- 
cated, "inasmuch  as  your  surveyors  did  not  report  that  the  ship  was  '  unfit  to 
proceed  to  sea ;'  neither  has  the  Board  of  Trade,  so  far  as  we  know,  made  any 
order  stating  that  in  their  opinion  the  ship  is  unfit  to  proceed  to  sea." 

In  reply  to  this  letter,  the  assistant-secretary  of  the  board  wrote  to  the  solici- 
tors on  the  7th  of  January,  1874,  a  statement  of  the  facts  relating  to  the  deten- 
tion of  the  Mary  Ann,  concluding  as  follows,  —  "The  Board  of  Trade  now 
withdraw  the  modification  of  their  order  by  which  she  would  have  been  allowed 
to  proceed  to  Sunderland  ;  and,  under  the  powers  given  to  them  by  the  act,  they 
vary  their  order  as  follows,  viz.,  that,  as  .in  their  opinion,  the  ship  cannot  pro 
oeed  to  sea  without  serious  danger  to  human  life,  she  shall  be  detained  at  Hull 
for  further  survey  and  repairs." 

The  ship  was  accordingly  surveyed  on  the  14th  of  January,  the  surveyors 
reporting  that  every  portion  of  the  hull  was  in  a  state  of  extreme  decay;  con- 
cluding their  report  as  follows,  —  "  From  what  we  have  seen  and  tested,  we  are 
of  opinion  that  at  the  time  of  survey  the  ship  was,  having  regard  to  the  nature 
of  the  service  for  which  she  was  intended,  unfit  to  proceed  to  sea  without  seri- 
ous danger  to  human  life."  A  copy  of  this  report  was  sent  to  the  plaintiff's 
solicitors  on  the  16th  of  January,  in  a  letter  in  which  the  assistant-secretary 
wrote,  —  "I  am  to  state  that  the  order  made  by  the  board  thereupon  is,  that  the 
vessel  be  detained  at  Hull  until  repaired  to  the  satisfaction  of  this  board's  sur- 
veyor." Ultimately,  the  ship  was  taken  possession  of  by  a  mortgagee,  and  sold 
for  a  small  sum. 

In  an  action  brought  by  arrangement  against  the  assistant-secretary  of  the 
Board  of  Trade  for  the  alleged  illegal  detention  of  the  ship  : 

Held,  that  the  detention  was  justifiable,  the  board  having  ample  grounds  for 
believing  that  the  ship  could  not  proceed  to  sea  without  serious  danger  to 
human  life  ;  that  the  letter  of  the  7th  of  November,  1878,  did  not  amount  to  an 
order  under  s.  12  of  the  act ;  but  that  the  letter  of  the  7th  of  January,  1874, 
was  a  valid  order  which  could  be  questioned  only  upon  appeal  under  s.  14  of 
the  act.     Id. 

12. Sect.  14  of  the  act  provides  that,  if  the  owner  of  any  ship  surveyed 

under  this  act  Is  dissatisfied  with  any  order  of  the  board  made  upon  such  sur- 
vey, he  may  apj^ly  (in  England)  to  any  court  having  admiralty  jurisdiction  ;  and 
such  court  maj  order  the  ship  to  be  surveyed  anew,  and  may  make  such  order 
as  to  the  detention  or  release  of  the  ship,  and  as  to  costs  and  damages,  as  to 
the  ooort  may  seem  just.    Id. 

13, Q^iEre,  whether,  in  the  case  of  any  excess  of  jurisdi(ftion  on  the  part 
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of  the  board,  the  plaintiff's  common  law  remedy  bj  action  was  taken  away  by 
this  enactment?    Id. 

IL    Demttrbagb. 

14.  UabUity  for.  A  charterparty  entered  into  between  the  plaintifb  an4  B. 
&  Go.  for  the  conveyance  of  grain  from  C.  to  L.,  stipulated  that  fourteen  work- 
ing days  were  to  be  allowed  for  loading  and  unloading  at  the  port  of  discharge, 
and  ten  days  on  demurrage  at  £35  a  day.  The  vessel  having  been  loaded,  one 
of  the  bills  of  lading  was  indorsed  to  the  defendants.  The  defendants'  grain 
was  stowed  at  the  bottom  of  the  main  hold,  and  that  of  the  other  shippers  on 
the  top  of  it.  The  bill  of  lading,  indorsed  to  the  defendants,  contained  the 
words  "  paying  freight  for  the  same  goods  and  all  other  conditions  as  per  char- 
terparty." Owing  to  the  consignees,  whose  grain  was  placed  on  the  top  of  the 
defendants',  having  failed  to  take  away  their  goods  within  the  lay  days,  the 
defendants  were  unable  to  obtain  delivery  of  their  grain,  and  three  days' 
demurrage  was  incurred  : 

Held,  that  the  defendants  were  liable  for  the  demurrage,  although  they  were 
prevented  from  getting  their  goods  by  the  delay  of  other  consignees.  Porteus 
V.  Watney  (Q.  B.  Div.),  XXVIII— 443  ;  affirming  B.C.,  Id.,  206. 

16. A  cargo  of  wheat  was  shipped  on  board  of  the  plaintiff's  ship  under 

eight  bills  of  lading  which  contained  the  following  clause :  '*  Three  working 
days  to  discharge  the  whole  cargo  or  £30  sterling  per  day  demurrage."  The 
defendants,  the  indorsees  of  one  of  the  bills  of  lading,  were  prevented  from 
completely  unloading  their  portion  of  the  cargo  within  the  lay  days,  because  it 
lay  at  the  bottom  of  the  hold  under  the  portions  of  cargo  belonging  to  the  other 
consignees,  and  such  other  portions  of  the  cargo  were  not  unloaded  in  time  to 
enable  the  defendants  to  clear  the  ship  of  their  portion  within  the  lay  days. 
The  master  was  ready  and  willing  to  discharge  the  defendants '  portion  of  the 
cargo  as  soon  as  it  could  be  reached,  and  the  defendants  to  receive  the  same, 
and  the  discharge  of  it  in  due  time  was  only  prevented  by  the  before  men- 
tioned circumstances : 

Held,  that  under  the  above  mentioned  stipulation  of  the  bill  of  lading  the 
consignee,  as  between  himself  and  the  shipowner,  undertook  to  bear  the  risk  of 
being  prevented  from  discharging  his  portion  of  the  cargo  from  the  ship  within 
the  lay  days  by  the  default  of  his  fellow  consignees,  and  the  defendants  were 
therefore  liable  for  demurrage.     Straker  v.  Kidd  (Q.  B.  Div.),  XXVIII— 206. 

16. In  a  second  case  the  charterparty  under  which  the  ship  was  char- 
tered stipulated  that  fourteen  working  days  were  to  be  allowed  for  loading  and 
unloading  at  the  port  of  discharge,  and  ten  days  on  demurrage  at  £35  day  by 
day.  The  bills  of  lading,  one  of  which,  for  a  part  of  the  cargo,  had  been 
indorsed  to  the  defendants,  contained  the  words,  **  paying  freight  for  the  same 
goods  and  all  other  conditions  as  per  charterparty."  In  other  respects  the  facts 
were  precisely  similar  to  those  of  the  first  case  : 

MM,  that  the  defendants  were  liable  for  demurrage.     Id. 

17.  Who  entitled  to.  By  a  charterparty  entered  into  between  the  plaintiff 
and  G.  it  was  agreed  that  the  plaintiff's  vessel  should  at  the  port  of  discharge 
be  unloaded  as  fast  as  the  custom  of  the  port  would  allow.  By  the  bill  of  lading, 
signed  by  the  master,  the  cargo  was  stated  to  have  been  shipped  by  6.  and 
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to  be  delivered  to  the  defendant  or  his  aasignB,  he  or  they  paying  freight  for  the 
goods  as  per  charterpartj.  No  time  for  the  discharge  of  the  cargo  was  men- 
tioned in  the  bill  of  lading.  At  the  port  of  discharge  there  was  no  custom  as  to 
unloading  vessels,  but  a  delay  occurred  in  unloading  the  ship.  The  defendant 
never  assigned  the  bill  of  lading,  but  before  the  arrival  of  the  ship  he  sold  the 
cargo,  and  the  ultimate  purchaser  took  delivery  of  it  upon  an  order  signed  by 
the  defendant  : 

Held,  1.  That,  as  there  was  no  custom  of  the  port  of  discharge  as  to  unload- 
ing vessels,  the  charterparty  did  not  by  its  terms  vary  the  implied  contract 
contained  in  the  bill  of  lading  to  deliver  the  cargo  within  a  reasonable  time ; 
2.  That  the  defendant,  although  he  had  parted  with  the  beneficial  interest  in  the 
cargo,  was  when  the  delay  occurred  a  ''consignee"  within  the  Bills  of  Lading 
Act,  1866.     Fotcier  v.  Knoap  (Q.  B.  Div.),  XXVIII— 766. 

18.  Mow  calculated.  By  charterparty  between  the  plaintiff  and  the  defend- 
ants it  was  agreed  that  the  plaintiff's  ship  should  proceed  to  Bilbao  and  there 
load  a  full  and  complete,  or  part,  cargo  of  iron  ore,  and  deliver  the  same  at  Mid- 
dlesborough.  "  400/600  tons  per  working  day  (Sundays  and  holidays  excepted) 
to  be  allowed  the  charterers  for  loading,  and  800  discharging,  all  demurrage 
over  and  above  the  said  days  at  the  rate  of  2s.  per  hour  for  every  100  tons  cargo. 
The  lay  days  to  commence  day  after  arrival,  and  being  ready  to  load  or  discharge 
respectively.     The  captain  to  have  a  lien  on  the  cargo  for  freight  or  demurrage." 

'*  If  the  ship  is  loaded  at  other  than  Portugalette  or  Lucana  shipping  staithes, 
tbe  loading  and  discharging  to  be  at  the  rate  of  800  tons  per  working  day." 

The  vessel  having  loaded  at  a  place  other  than  those  last  mentioned  at  a  rate 
less  than  800  tons  per  working  day,  proceeded  to  Middlesborough,  where  she 
discharged  her  cargo  at  a  higher  rate  per  day  : 

Held,  that,  in  calculating  the  demurrage,  the  days  for  loading  and  unloading 
must  be  kept  separate,  and  that  the  charterers  had  no  right  to  add  together  the 
whole  number  of  days  occupied  in  loading  and  unloading  for  the  purpose  of 
ascertaining  the  average  amount  of  work  done  on  each  day.  Marshall  v.  Bolc- 
kaw  (Q.  B.  Div.),  XXIX-.585. 

III.  Collision. 

19.  Liability  for.  Where  one  ship  is  by  the  improper  navigation  of  a  sec- 
ond ship  compeUed  to  alter  her  course,  and  so  does  damage  to  a  third  ship,  the 
ship  which  compelled  the  alteration  of  course  is  liable  for  the  damage ;  and 
that  liability  remains  if  the  damaged  ship  was  not  actually  negligent,  even 
though  by  taking  another  course  she  might  have  avoided  the  coUision.  The 
SiHers  (Prob.  IHv.),  XVI— 603. 

20.  Daty  to  keep  out  of  way.  A  ship  and  a  bark  were  both  on  the  port 
tack.  The  bark  was  the  leading  vessel,  and  had  the  wind  three  points  free ; 
the  ship  was  close  hauled  and  was  overtaking  the  bark : 

Held,  that  it  was  the  duty  of  the  vessel  with  wind  free  to  keep  out  of  the 
way  of  the  other.     The  Peekforton  Castle  (Prob.  Div.),  XXI— 607. 

21.  When  a  port-tacked  vessel  has  thrown  herself  into  stays  and  be- 
comes helpless,  she  ought  nevertheless  to  execute  any  practicable  manoeuvre  in 
order  to  get  out  of  the  way  of  a  starboard-tacked  vessel.  Wilson  v.  Canada 
Shipping  Co.  (App.  Cas.),  XIX— 172. 
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22. A  starboard-tacked  vessel,  when  apprised  of  the  helpless  condition 

of  a  vessel  which  by  the  ordinary  rule  of  navigation  onght  to  get  oat  of  her 
way,  is  bound  to  execute  any  practicable  numoenvre  which  would  tend  to  avoid 
a  collision. 

Both  vessels  were  held  to  blame  for  the  collision.     Id. 

23. A  vessel  is  overtaking  another  vessel,  within  the  meaning  of  articles 

16  and  17  of  the  regulations,  and  not  crossing  the  other  vessel,  within  the 
meaning  of  article  14,  when  she  is  going  faster  than  the  other  vessel  and  is  so 
much  behind  her  as  to  be  unable  to  see  the  side  light  of  the  other  vessel,  and  is 
bound  to  keep  out  of  the  way  of  the  latter.  The  Fh'ancoma  (Prob.  Div.),  XIX 
-^647. 

24. In  the  English  Channel  the  rules  as  to  vessels  at  sea,  and  not  the 

rules  as  to  vessels  in  a  river,  apply;  and  in  the  English  Channel  there  is  no 
customary  course  for  vessels.     Id. 

26. In  a  case  of  collision,  a  steamer  will  be  held  not  justified  in  running 

at  full  speed  on  a  dark  night  and  not  far  from  a  coast  where  other  vessels  are 
likely  to  be.     The  Oity  of  Brooklyn  (Prob.  Div.),  XVII— 574. 

26. A  vessel,  unless  there  be  apparent  danger,  is  not  guilty  of  negli- 
gence in  not  showing  a  light  to  a  vessel  following  her.     Id. 

27.  Duty  AB  to  look-oat.  A  steamer,  with  sails  up,  running  through  a 
roadstead  ought  even  by  day-time  and  in  fine  weather  to  have  a  man  on  the 
look-out  besides  the  captain  on  the  bridge.  The  Otanntbanta  (Prob.  Div.),. 
XVII— 577. 

28. If  a  collision  occurs  in  consequence  of  the  want  of  such  a  look-out, 

the  owner  of  the  careless  ship  is  liable  for  the  damages  caused  thereby.    Id. 

29.  Negligence  in  backing  oat  of  dock.  Where  a  steamship  was  ordered 
by  the  dock-master  to  back  out  of  the  dock,  and  while  doing  so,  the  pilot,  being 
on  board  but  not  having  taken  charge,  interfered  to  prevent  a  collision  with  a 
barge  lying  near  the  dock  entrance,  and  the  master  of  the  ship  accepted  the 
offer  of  the  dock-master  to  let  his  tug  take  hold  and  pull  the  ship  out,  but  the 
tug  proving  too  weak,  a  collision  occurred  sinking  the  barge :  Heldf  that 
the  ship  was  under  the  control  of  its  master,  and  was  liable  for  the  damages 
The  Bdgic  (Prob.  Div.),  XX-^88. 

30. in  coming  into  dock.    The  steamer  C,  coming  into  the  St.  Katha 

line's  Docks,  fell  against  two  barges,  and  drove  them  against  a  vessel  called  th^ 
v.,  which  was  lying  alongside  the  St.  Katharine's  Wharf  ;  a  skiff  was  between 
the  V.  and  the  wharf,  and  in  such  a  position  as  not  to  be  visible  to  thoee  on 
board  the  C.  By  reason  of 'the  C.  falling  against  the  barges  the  V.  was  driven 
towards  the  wharf,  and  crushed  the  skiff  against  the  wharf.  At  the  time  of 
the  collision  the  C.  was  within  the  prescribed  limits  within  which  the  jurisdic- 
tion of  the  dock-master  extended,  and  she  was  coming  into  dock  under  the  di- 
rection of  the  dock-master.  A  cause  of  damage  was  instituted  in  the  City  of 
London  Court  on  behalf  of  the  owner  of  the  skiff  and  the  owners  of  her  cargo 
against  the  owners  of  the  C.  to  recover  for  the  damage  done  to  the  skiff  and  her 
cargo: 

Held,  on  appeal,  that  the  accident  might  have  been  avoided  if  the  master  of 
the  C.  had  taken  proper  precautions  in  entering  the  dock,  and  that  the  C.  must 
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be  oondemned  in  the  damage  proceeded  for.  The  Cynthia  (Prob.  Div.),  XX 
—683. 

31. in  breaking  adrift.    Where  a  vessel,  securely  moored  fo  a  wharf  in 

a  river,  was  run  into  and  injured  by  another  vessel  which  had  been  improperly 
and  insecurely  moored  in  the  river  above,  and  had  neither  her  master  nor  more 
than  three  of  her  crew  on  board  at  the  time  of  the  collision :  Held,  that  the  lat> 
ter  vessel  was  liable  for  the  damages,  although  the  breaking  adrift  was  partly 
caused  by  the  violence  of  a  gale.     The  Kepler  (Adm.  Ct.),  XX — 578. 

32. During  a  very  violent  gale  a  brig  adrift  in  the  Tyne  drove  down  on  a 

steamer  which  was  lying  properly  moored  to  mooring  buoys  placed  there  by  the 
harbor  authorities.  On  the  brig  striking  the  steamer  the  ring  of  one  of  the 
buoys  carried  away,  and  the  steamer  got  adrift,  and  drove  down  the  river,  and 
ultimately  came  in  contact  with  and  did  damage  to  a  bark,  whose  owners  insti- 
tuted a  cause  of  damage  against  the  steamer  in  the  county  court  of  Northumber- 
land, to  recover  for  the  damage  done  to  their  vessel  by  the  steamer. 

At  the  hearing  it  was  proved  that  the  chain  cables  of  the  steamer  had  been 
unbent  at  the  time  she  got  adrift,  and  that  no  look-out  had  previously  been  kept 
on  deck,  though  it  was  known  that  the  weather  was  getting  worse  : 

Held,  on  appeal,  that  a  defence  of  inevitable  accident,  set  up  by  the  owners 
of  the  steamer,  was  not  sustained,  and  that  the  steamer  was  alone  to  blame  for 
the  collision,     T7te  Pladda  (Prob.  Div.),  XX— 673. 

33. in  launching.    When  a  vessel  is  launched  in  a  river,  the  law  casts 

upon  the  persons  in  charge  of  the  launch  the  obligation  of  conducting  the 
launching  operations  with  the  utmost  precautions,  and  of  giving  such  notice  as 
is  reasonable  and  sufficient  to  prevent  any  injury  to  passing  vessels.  The 
Andcdusian  (Prob.  Div.).  XXI— 615.     The  Glengarry,  Id.,  619. 

34.  Extent  of  liability.  The  owners  of  a  ship,—  though  their  liability  to 
damages  in  respect  of  the  loss  of  goods  owing  to  a  collision  is  confined,  by  s.  54 
of  the  Merchant  Shipping  Amendment  Act,  1862,  to  an  aggregate  amount  not 
exceeding  £8  per  ton  of  the  ship's  tonnage, —  are  liable  to  pay  interest  on  that 
amount  from  the  date  of  the  collision.     Smith  v.  Kirby  (Q.  B.  Div.),  XVI— 262. 

36.  Not  liable  when  pilot  in  charge.  When  a  ship  is  in  charge  of  a  licensed 
pOot,  whose  authority  is,  by  the  Merchants  Shipping  Act  of  1854,  imperative, 
the  owners  are  not  liable  for  damages  caused  by  a  collision  through  the  fault  or 
incapacity  of  such  pilot.  Olyde  Namgation  Co.  v.  Ba/rclay  (App.  Cas.), 
XVin— 72. 

rv.   Salvage. 

36.  Out  of  cargo  for  life  salvage.  A  German  steamship  was  wrecked  in 
British  waters,  and  the  lives  of  ten  passengers  and  some  of  her  crew  were  saved 
by  certain  boats.  Subsequently,  divers  employed  by  the  owners  of  the  cargo  in 
the  steamship  succeeded  in  recovering  from  the  wreck  a  large  amount  of  specie. 
A  cause  of  salvage  was  instituted  on  behalf  of  the  owners,  masters  and  crews  of 
the  boats  against  the  owners  of  the  specie  : 

Hdd,  that  the  plaintiffs  were  entitled  to  be  paid  salvage  remnnera;tion  out  of 
the  proceeds  of  the  specie.  Cargo  of  the  Schiller  (Prob.  Div.),  XXI — 566  ;  affirm- 
ing S.C,  XVIII-488. 
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37.  Exorbitant.  A  abif  with  SCO  paaMDgera  was  ashora  In  tlie  Bad  Stt, 
Another  ship  came  ap,  and  refused  l<i  taJce  tha  pasaengera  to  theit  destliiUfcin 
for  leea  than  £4,000.  An  agreement  was  therenpon  made  between  the  ciptalu 
of  the  ships  Tor  payment  of  the  £4,000.  The  pasaengera  were  taken  accoidiiiglT, 
and  an  action  waa  brought  for  the  £4,000  : 

Meld,  that  the  ai^reenient  waa  Ineqaitable,  and  could  not  be  enforced,  bnt  that 
£I,BOO  should  be  paid  for  the  aalvage  aervicea.  Tht  Medina  (Frob.  Dlv.),  XIX 
-Mi;  affirming  8.C.,  XVII— 570. 

38.  To  pnblio  vewieL  Under  the  Harbors  and  Passing  Tolls,  &e..  Act.  18S1, 
part  vil,  the  harbor  of  Ramagate  and  the  property  and  powers  of  its  trustSMUe 
tranaferred  to  the  Board  of  Trade.  Id  a  suit  tor  salvage  remuneration  for  sir. 
vices  rendered  by  a  vessel  belonging  to  the  harbor,  and  vested  la  the  boaid, 
under  the  provisions  of  the  act : 

BM,  that  the  vessel  waa  not  "one  of  Her  Hajeet;'a  ships"  within  the  ni«aa- 
iog  of  the  Merchant  Shipping  Act,  1854  <17  &  18  Vict,  c  104,  SB.  484,  485),  ami 
that  the  claims  most  be  adjudicated  upon  without  the  consent  of  the  admitallj 
In  the  section  last  mentioned.     The  Oybeie  (Prob.  Div.),  XXI— 609. 

39.  To  Qneen'a  ship.  The  commander  and  crew  of  a  Qaeen's  ship  have  the 
same  rights  to  remuneration  for  salvage  as  the  msster  and  crew  of  a  merchuit 
ship,  bat 

Qitara,  whether  they  can  maihe  with  the  eaptidn  of  the  wrecked  ship  an 
agreement  as  to  the  amount.      Woorung,  Cargo  o/(P(ob.  Div.),  XVII — 559. 

40. The  commander  of  a  Queen's  ship,  sent  to  render  help  to  a  wrecked 

ship,  cannot  Impose  terms  and  refuse  to  give  salvage  services  nnlsHs  those  terms 
are  accepted.     Id. 

41. A  ship  belonging  to  the  Bombay  Oovemment  with  a  hired  com. 

mander  and  crew  is,  with  respect  to  the  provisions  of  the  Merchant  Bhipping 
Act,  1854,  s,  484,  in  the  same  position  as  a  Qaeen's  ship  wHh  comrolsuoned  offi- 
cers.    Id. 

42,  In  a  suit  by  the  commanding  officer  and  crew  of  the  Dalhoosle,  a 

government  steamer,  to  recover  salvage  for  the  cargo  of  the  Aialea,  a  privale 

ateamer,  where  it  appeared  that  the  Dalhaoaie.  on  t>eing  applied  to  for  ^d, 

attempted  to  tow  the  Azalea  oft  from  the  rodu  of  the  island  of  Perim  where  she 

had  struck,  but  unsucceeafully,  and  then  the  crew  of  tha  Dalhousle  proceeded. 

In  great  heat  and  stench,  and  with  great  fatigue,  to  get  out  the  cargo  and  pat 

It  aboard  their  own  vessel,  and  were  engaged  in  saving  and  transferring  the 

cargo   for  more  than  a  month,  when  the  Azalea  became  a  complete  wreck  : 

EM,  that  the  salvage  service  was  considerable  and  there  was  great  danger  f  nan 

mhealthy  work  done,  but  the  steamer  being  in  the  Queen's  service  could 

le  considered  as  a  salvor,  though  the  officers  and  men  had  rendered  great 

c«e  in  aavlng  a  portion  of  the  cargo  valued  at  £33,400,  and  in  protecUng  it 

the  Arabs,  and  the  remuneration  moat  tie  to  the  oCBcers  and  men,  eidod- 

he  ship,  and  £4,500  was  therefore  awarded  to  them.     Th»  DalAouaie  (Prob. 

1,  XVII— 5fl9. 

:.  Aaalgnment  of,  A  cause  of  distribution  of  salvage  was  instituted  ca 
If  of  some  of  the  crew  of  a  steamship  against  the  owners  of  the  steamship. 
owners  of  the  Hteamebip  appeared  to  defend  the  suit,  and  in  their  statement 
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of  defence,  alleged  in  effect  that,  subsequently  to  the  salvage  seirlces,  but 
before  any  amount  had  been  paid  in  lespect  of  such  services,  fourteen  of  the 
plaintiffs  had  by  deed,  in  consideration  of  sums  varying  from  £1  to  10«.  paid 
them  by  the  defendants,  assigned  to  the  defendants  all  their  respective  shares  of 
salvage  reward.  The  plaintiffs  demurred  to  the  paragraphs  of  the  statement  of 
defence  containing  these  allegations. 

The  court  sustained  the  demurrer,  on  the  ground  that  such  assignments  were 
wholly  inoperative  and  void  under  section  182  of  the  Merchant  Shipping  Act  of 
1854.     The  Romrio  (Prob.  Div.),  XX— 579. 

44.  Lien  for.  A  vessel  having  gone  ashore  with  a  cargo  on  board,  the 
plaintiff,  a  ship  agent,  was  put  in  possession  of  the  ship  and  cargo  by  the  cap- 
tain, with  authority  from  the  captain  to  do,  as  his  agent,  what  was  for  the  ben- 
efit of  all  concerned.  The  plaintiff  did  work  and  expended  money  in  discharging 
the  cargo,  and  brought  it  to  a  place  of  safety,  where  he  took  possession  of  it. 
The  hull  broke  up,  and  became  a  wreck.  The  expenditure  by  the  plaintiff  was 
not  for  the  purpose  of  enabling  the  shipowner  to  perform  his  contract  and  to 
earn  freight,  but  was  an  extraordinary  expenditure  for  the  purpose  of  saving  the 
property  at  risk,  namely,  the  cargo  : 

Held,  that  the  plaintiff  had  a  lien  on  the  cargo  for  his  charges  as  against  the 
owner,  though  such  charges  were  incurred  without  authority  from  the  owner, 
the  claim  being  analogous  to  that  for  general  average  or  salvage.  HingsUm  v. 
Wendt  (Q.  B.  Div.),  XVI— 405. 

46. HM^  also,  that  an  agent  to  whom  bills  of  lading  are  handed  for  the 

purpose  of  obtaining  possession  of  the  cargo  of  a  stranded  vessel,  is  impliedly 
authorized  to  bind  the  owner  by  an  agreement  to  pay,  on  condition  of  the  cargo 
boing  given  up,  charges  for  which  there  is  a  lien  on  the  cargo.    Id. 

V.  Average. 

46.  Mast  cat  away.  Whilst  on  a  voyage  to  H.  a  vessel  met  with  a  storm, 
which  caused  parts  of  the  rigging  to  give  way;  the  mainmast  in  consequence 
began  to  lurch  violently,  and  was  cut  away  by  the  captain's  orders  for  the  pur- 
pose of  preventing  it  from  tearing  up  the  vessel  and  sacrificing  the  whole 
adventure  ;  the  mast  might  possibly  have  been  saved  if  the  weather  had 
moderated  quickly;  the  vessel,  having  outlived  the  storm,  was  repaired  at  a 
port  of  refuge,  and  proceeded  on  her  voyage  to  H.,  where  she  delivered  her 
cargo.  An  action  having  been  brought  by  the  owners  of  the  vessel  against  the 
owners  of  the  cargo  for  a  general  average  contribution  for  the  loss  of  the  mast, 
at  the  trial  the  judge  asked  the  jury  whether  at  the  time  of  sacrifice  the  mast 
was  virtually  a  wreck  and  valueless  ;  but  he  did  not  ask  them  to  find  whether, 
if  the  weather  had  moderated,  the  mast  could  possibly  have  been  saved,  nor  did 
he  ask  them  to  find  whether  the  mast  was  cut  away  to  save  the  adventure,  or  as 
a  mere  incumbrance  : 

HM,  a  proper  direction.  Shepherd  v.  Kottg&n  (C.  PI.  Div.),  XXI— 480 ; 
reversing  S.C.,  Id.,  474. 

47. A  claim  for  a  general  average  contribution  must  receive  a  liberal 

construction  ;  and  therefore  where  a  part  of  a  vessel  has  been  injured  by  the 
perils  of  the  seas,  and  has  thereby  become  dangerous  to  her  and  her  cargo,  the 
mere  possibility  of  saving  the  injured  part  will  be  sufiicient  to  render  its  sacri- 
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fiee,  for  tbe  purpoBe  ot  saviog  tbe  whole  silveDtnre,  a  general  Kverage  loas ;  ud, 
provided  the  lojared  pirt  at  the  momeDt  of  sacriBca  is  of  some  vtloe,  thg 
right  to  contribution  arisee.  althoagh  it  woald  probablj  luive  become  at  a  snb- 
Beqnent  time  ueeless  and  of  do  value  if  it  had  been  allowed  to  remain  affiled  to 
the  veasel.     Shepherd  v.  Eottgen  (C.  P.  Div.),  XXI— 474 

4S. If  aojttiing  on  board  of  a  ahip  which  Is  cat  or  CMt  awaj  becaiue  it 

le  endotigeriDg  the  whole  adventure,  is  in  anch  a  state  or  condition  tbu  it  mmt 
itself  certainl7  be  lost,  altfaongh  the  rest  of  the  adventure  Bhoold  be  saved  wilfa- 
out  the  cnttiog  or  casting  away,  then  the  destruction  of  the  thing  g^vee  no  cliim 
for  general  average,  such  thing  being  at  the  time  ot  no  value  whatever  to  t)u 
owner.     B,  C,  XXI— 480 ;  reversing  Id..  474. 

49.  Spars,  eto.,  burnt.  A  ship  sailed  from  Q.  to  L.,  being  well  equipped  ud 
manned  for  the  vo;rage ;  she  was  &tt«d  with  a  donke/  engine,  and  had  on  botid 
a  reasonable  supplj  of  coals  to  work  it  la  pumping.  The  defendants  irere 
owners  and  consignees  of  a  portion  ot  the  cargo.  During  the  voyage  the  vced 
met  with  very  bad  weather,  and  in  order  to  avert  the  loss  of  the  ship  and  W 
cargo,  the  master  worked  the  pumps  with  the  donkey  engine,  and  the  supplfof 
cools  falling,  he  bomt  as  fuel  for  the  donkey  engine,  the  ship's  spare  span  ud 
some  of  the  cargo  ; 

Seld,  that  the  defendants  were  liable  to  a  general  average  eontribntloii  ia 
respect  of  the  spars  and  the  cargo  burnt  as  fael  for  the  donke;  engine.  SM»- 
*on  V.  Price  (Q.  B.  Div.),  XIX— 333 ;  affirmed  S.C. ,  XX— SM. 

50.  Semble,  that  if  when  the  vessel  ssiled  she  had  not  bad  on  boaid  % 

reasonable  supply  ot  ooala  for  the  donkey  engine  for  pumping  purposes  daring 
the  voyage,  the  defendants  would  not  have  been  liable  to  contribute  to  genenl 
average ;  for  by  fitting  the  veaaol  nith  a  donkey  engine  her  owner  impliedly 
represented  to  the  defendants  that  the  master  would  he  supplied  with  Uie 
means  ot  using  it  in  time  of  peril,  and  this  was  a  representation  which  bs  «u 
hound  to  fnlBI.     Id. 

61.   Berrloes  In  salvage  operaUons.     A  ship  during  her  voyage  from  India 

to  London  was  stranded  on  the  coast  of  Prance.     The  shipowner  despatched  Ua 

manager  and  other  pensona  to  take  part  In  the  necessary  salvage  operatioM,  and 

the  whole  of  the  cargo  was  saved,  transhipped,  and  bnmght  forward  U>  Londoa 

and  tha  freight  earned.     Part  of  the  cargo  which  could  not  be  Identified  was 

sold  by  the  shipowner  by  arrangement  with  the  coDNgneee  through  a  •'J™*^ 

who  received  bia  brokerage.     The  shipowner  incurred  considerable  trouble  in. 

chartering  ships  to  carry  on  the  cargo  from  France  lo  London,  and  in  *»™|f« 

«...  i.„v.._  .^A  necessary  appliancee  to  France,  and  in  the  idenliflcatioo  ot  tt« 

:  tor  the  sale,  answering  the  inquiries  of  and  ariang.ng  with  i^a 

the  average  statement  a  remuneration  to  the  Bhipowner    or 

salvage  operations,  receiving  cargo,  meeting  and  arrangiiig 

receiving  and  paying  proceeds,  and  generally  """^ """>»"* 

harged  partly  to  general  average,  and  partly  as  P""'™"  „^„. 

.."      "^     '    .?    ..       .   ,r  thinking  that  the  amnnnt 

«  and  for  com- 


jvered,  there  being  a 


i 
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cargo  to  remunerate  the  shipowner  for  his  services,  a  great  part  of  which  had 
been  rendered  with  the  object  of  earning  his  freight.    Sekutter  t.  Fletcher 
\  (Q.  B.  Div.).  XXVIII— 349. 

62.  Shipowner's  duty  as  to  a4]u8tineiit.  A  shipowner,  where  a  general 
average  loss  has  occurred,  may  be  liable  to  an  action  for  damages  for  delivering 
up  the  cargo  without  taking  the  necessary  steps  for  procuring  an  adjustment 
of  the  general  average  and  securing  its  payment.  Crooks  v.  AUan  (Q.  B.  Div.), 
XXIX— 164. 

b3. The  plaintiffs  shipped  goods  at  Liverpool  on  board-  a  steamer  belong- 
ing to  the  defendants  under  a  bill  of  lading,  by  which  the  defendants  undertook 
to  deliver  the  goods  at  the  port  of  Montreal  unto  the  Grand  Trunk  Railway, 
by  them  to  be  forwarded  (upon  the  conditions  before  and  after  expressed)  thence 
per  railway  to  the  station  nearest  to  Toronto,  &c.,  and  among  the  conditions  was 
the  following:  "The  shipowner  or  railway  company  are  not  to  be  liable  for 
any  damage  to  any  goods  which  is  capable  of  being  covered  by  insurance,"  &c. 

In  the  course  of  the  voyage  the  plaintiffs'  goods  sustained  damage  which 
came  under  the  heading  of  general  average.  The  ship  returned  to  Liverpool, 
and  the  cargo  was  discharged  and  handed  over  by  the  defendants  to  a  company 
to  be  distributed  and  disposed  of  for  the  benefit  of  the  parties  concerned,  with- 
out giving  any  assistance  to  the  bailees,  the  underwriters,  or  the  persons  whose 
goods  were  damaged  to  get  an  average  statement  made  out,  or  taking  any  steps 
to  enable  the  plaintijGb  to  recover  contribution  : 

SM,  first,  that  the  bill  of  lading  did  not  relieve  the  defendants  from  contri- 
bution to  general  average,  and,  secondly,  that  they,  were  liable  to  an  action  by 
the  plaintifEs  for  their  omission  to  take  the  necessary  steps  to  secure  an  ad- 
justment and  payment  of  the  general  average.     Id.^ 

64.  Where  to  be  adjusted.    The  mere  temporary  suspension  of  the  voyage 
oy  reason  of  the  necessity  of  repairing  the  ship  at  a  port  of  refuge  does  not,  as 
ween  the  shipowner  and  the  owner  of  cargo,  warrant  an  average  adjustment 
^t  the  intermediate  port.    ffiU  v.  Wilson  (Com.  PI.  Div.),  XXX— 578. 

'  "         To  entitle  a  shipowner,  in  the  absence  of  a  special  contract,  to  de- 

^Z.     *^^  ^^^  freight,  where  the  goods  have  been  sold  at  an  intermediate  port 

^     »ng  so  much  damaged  as  not  to  be  worth  forwarding),  it  must  be  shown  that 

*.««-     *'       *^®  goods  had  an  option  of  having  them  sent  on  or  of  accepting 

**"^**'"'*  Intermediate  port.    Id. 

^^"j "]  ^  ship  sailed  from  Riga  for  Hull  with  a  general  cargo  and  was 
of  her  ^^  afterwards  got  off  (part  of  the  cargo  having  been  washed  out 

diflcha  tniA  ^^  jettisoned)  and  towed  into  Copenhagen,  where  her  cargo  was 
fi«nt  0  t*  ^^^  *^®  ship,  having  been  repaired  at  considerable  expense,  was 
board  *'^®^  *  delay  of  about  two  months,  with  some  of  her  cargo  on 

P^»>ntiff  »  ^'  ^^^  having  been  sent  on  by  the  master  in  other  vessels.  The 
fpfoperl  ^°*^®  ^ere  so  much  damaged  as  not  to  be  worth  sending  on,  and  were 
option)  '  M  ^^  ^^*hout  the  plaintiffs  having  an  opportunity  of  exercising  an 
ing  iq  TV   .**  ^openha^en,  and  an  average  adjustment  took  place  there  accord 


/reigiij  frh         '*^»  under   which  the  plaintiffs  were  charged  with  pro  rata 
In  an  act^  ^'^  *<>  Copenhagen. 

^°Q  for  the  price  realized  by  the  sale  at  Copenhagen  : 
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Held,  thkt  the  shlpoimerB  were  not  eutttled  to  deduct  the  genarkl  avenge  ei- 

pensea  aecartalned  by  the  adJOBtment  Kt  Copenhagea,  nor  pn)  rata  freight.  Id. 

•Sm  Aomibaltt,  1,  BTC.;  Chattel  Mortoaoes,  28,  39,  36-89;  JmuDic- 

TION,  83-89. 

BLANDEB. 
1.  Aotion  for.  ActioD  1^  ft  trader  cbarging  thAt  the  defendAOt  ftlselj  ind 
malldoasly  spoke  &ad  pabliahad  of  the  wife  of  the  plaintiff,  who  aauaUid  b)m 
in  his  baBineaa,  and  iD  relation  to  aach  bastneBB,  certain  words  cbATf^g  hut 
with  having  committed  adultery  upon  the  premises  where  the  plaintiff  resided 
■ltd  carried  on  boainesB,  whereby  the  pluntiS  was  injured  in  his  bosinaa,  ud 
certain  specified  persons  and  otbets  iwho  had  theretofore  dealt  with  him  Mued 

Held,  that  the  action  wm  maintainable  on  the  ground  that  the  injaiy  to  the 
plaintiff's  business  was  the  natural  conseqaence  of  the  words  spoken,  whid) 
would  prevent  persons  resorting  to  the  plaintiff's  shop.  Riding  v.  dnttt 
(Eioh.  Div.),  XVI— 647. 

3.  Beld,  also,  that  special  damage  might  be  proved  by  general  eridence 

of  the  faUlDg  off  of  the  plaintiff's  business,  without  showing  who  the  penoM 
were  who  had  ceased  tc  deal  with  the  plaintiff,  or  that  they  were  the  peraona  to 
whom  the  statements  were  made.    Id. 

3.  What  privllegad.  A  witnees  In  a  oonrt  of  justice  is  absolutely  privi- 
leged as  to  anything  he  may  say  as  a  witness  having  reference  to  the  inquiry  oo 
which  he  is  called  as  a  witness.  Seaman  v.  S^etherd^fl  (Com.  PL  Div.),  SIX— 
804  ;  afflrming  S.  C,  XVIII— 178, 183. 

4.  A  statement,  as  to  another  matter,  made  to  justify  the  witness  in  coD- 

seqnence  of  a  qoeetion  going  to  the  vrltness'  credit,  has  reference  to  the  inquiry 
within  the  above  rule.     Id. 

6.  Defendant,  an  expert  in  handwriting,  gave  evidence  In  the  trial  of 

D.  V.  M.  that,  in  his  opinion,  the  signature  to  the  will  in  qnestion  was  a  for- 
gery. The  jury  found  In  favor  of  the  will,  and  the  presiding  judge  made  k^^ 
very  disparaging  remarks  on  defendant's  evidence.  Soon  afterwards  defendant 
was  called  as  a  witness  in  favor  of  the  genninencBS  of  a  docamant,  on  a  charge 
of  forgery  before  a  magistrate.  In  cross-examination  he  was  asked  whether  he 
had  given  evidence  in  the  suit  of  i>.  v.  Jf.,  and  whether  ho  had  read  the  Judge's 
remarks  on  his  evidence.  He  answered,  "  Yes."  Counsel  asked  no  more  qnofl- 
Uons,  and  defendant  insisted  on  adding,  though  told  hy  the  raigi«rale  not  » 
make  any  further  statement  as  to  i>.  v.  if!  .■  "1  believe  that  wUl  lota  a  r«lk 
lall  believe  so  to  the  day  of  my  death." 

slander  for  these  words  hsviug  been  brooght  l^y  one  of  the  alte*- 
o  the  will : 

le  words  were  spoken  by  defendant  as  a  witness,  and  hid  vtt^- 
nirj-  before  the  magistrate,  as  they  tended  to  justify  the  defend- 
dft  as  a  witness  bad  been  impugned ;  and  that  the  de/ondant 
absolutely  privileged.     Id. 

n  aotion  of  slander  defendant  pleaded  that  the  itilements  a-n- 
.  part  of  the  evidence  given  by  him  In  the  character  of  ■  ""««« 
committee  of  the  Uouae  of  Commons : 
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EMf  that  the  statements  so  made  were  privileged,  and  that  the  action  would 
not  Ue.     Goffln  v.  Donnelly  (Q.  B.  Div.),  XXIX— 640.     See  notes,  Id.,  642. 

See  iKJimcTiON,  82  ;  Libel,  1,  etc.;  Plbadikg,  2. 

SPECIFIC  PERFORMANCE. 

1.  Ante-nnptial  agreement.    By  an  ante- nuptial  agreement,  signed  by  the 
intended  husband  and  wife  and  the  parents  of  the  wife,  the  parents  agreed  to 
appoint  a  share  of  certain  real  estate  (which  was  subject  to  their  life  interest 
and  to  the  appointment  of  them  and  the  surrivor  of  them)  to  the  wife,  and  the 
husband  agreed  that  "  he  would  settle "  his  wife's  reversionary  share  of  the 
said  real  estate  upon  the  usual  trusts  for  the  husband  and  wife,  and  their  chil- 
dren.   The  wife's  father  having  survived  her  mother,  released  the  power  and 
granted  the  estate  after  his  death,  giving  his  said  daughter  a  share.     The  wife 
predeceased  the  husband  and  left  two  children.     The  property  being  still  rever- 
Bionary,  an  action  was  brought  by  the  husband  and  one  of  the  children  against 
the  other  child,  the  wife's  heir-at-law,  for  specific  performance  of  the  agreement : 
Held,  that  the  agreement  bound  the  wife  as  having  assented  to  her  father's 
stipulation,  and  also  her  heir-at-law,  and  specific  performance  ordered  accord- 
ingly.   Lee  y.  Lee  (Chan.  Div.),  XIX— 754. 

2.  Agreement  for  lease.  A  memorandum  of  agreement  to  grant  a  lease, 
not  stating  any  time  for  the  commencement  of  the  lease,  construed  as  an  agree- 
ment for  a  lease  to  commence  immediately  from  the  date  of  the  agreement,  and 
held  sufficient  under  the  Statute  of  Frauds,  and  capable  of  being  specifically 
enforced.    Jaques  v.  Millar  (Chan.  Div.),  XXII— 728. 

3. The  plaintiff  agreed  with  the  defendant  to  take  a  lease  of  premises 

belonging  to  the  defendant  for  the  purpose,  as  the  defendant  knew,  of  carrying 
on  a  trade  which  the  plaintiff  was  about  to  commence.  In  consequence  of  the 
defendant's  wilful  refusal  to  fulfil  liis  agreement,  the  plaintiff  was  unable  for 
fifteen  weeks  to  commence  his  trade  : 

Beld,  that,  in  addition  to  judgment  for  specific  performance  of  the  agree- 
ment, damages  must  be  awarded  in  respect  of  the  plaintiff's  loss  of  profits  from 
his  trade  during  the  fifteen  weeks ;  and  £250  damages  were  awarded.     Id. 

4> A.,  on  the  application  of  B.  &  C,  agreed  to  grant  them  a  lease  of  a 

vein  or  seam  of  coal,  called  the  S.  vein,  "about  two  feet  thick,  with  the  over- 
lying and  underlying  beds  of  clay,"  on  and  under  a  farm  called  X.,  at  £100  per 
annum  as  certain  or  dead- rent,  and  royalties  of  9d.  per  ton  for  the  coal  and  4d. 
per  ton  for  the  clay ;  the  lessees  to  have  any  part  of  the  farm  at  the  rent  of  £10 
per  acre,  and  to  expend  not  less  than  £500  in  the  erection  of  a  manufactory  and 
buildings  for  the  purpose  of  working  the  coal  and  clay  ;  way-leave  of  Id.  per 
ton  for  foreign  coal  and  clay  ;  lessees  to  have  power  to  determine  the  lease  at 
the  end  of  three  years  on  giving  one  year's  notice. 

On  action  by  A.  for  specific  performance,  B.  and  C.  alleged  that  the  S.  vein 

did  not  exist  under  the  farm,  and  it  was  proved  that  on  search  it  had  not  been 

found,  but  counter  evidence  was  given  to  show  that  the  searches  were  insufft- 
cient  : 

-owd,  that,  under  the  agreement,  B.  and  C.  had,  in  consideration  of  the  dead- 
""wit  reserved,  obtained  license  to  enter  and  search  for  the  vein,  but  not  a  war- 
'•nty  that  such  vein  was  to  be  found  ;  and,  accordingly,  that  A.  was  entitled 
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to  specific  perfonnance  of  the  contract  whether  the  8.  vrin  ousted  or  not. 
Jtfer^t  V.  FaiTt  (Chan.  Div.),  XX— 676. 

B. for  purohas*  of  land.    A  trustee  having  a  diaereUonar;  tnut  far  tile 

of  real  estate  under  a  will  at  such  price  aa  he  should  think  reasonable,  wiih 
power  to  postpone  the  sale,  leased  the  property  tor  thin;  yean  with  ttie  cod- 
currence  of  the  beneGciaries.  Before  the  lease  expired  the  property  was  put  op 
for  sale  by  the  leasee  and  the  trustee  conjointly,  the  facta  beieg  diKlraed 
by  the  pertloulan  of  Bale,  aud  a  sale  having  been  effected,  the  purcbaeemoD^ 
was  apportioned  between  the  two  intareata  according  to  the  valuation  ot  a  skilled 
valuer : 

SdA,  that  the  purchaser  was  not  entitled  to  insist  on  the  ooncnrrence  of  Ibe 
beneficiaries  on  account  of  the  valnaUon  not  having  l>een  made  before  the  sale, 
and  that  the  title  would  be  forced  upon  him.  MorrUv.  iM«nAam  (Chan.  Dir.V 
XVII— 625. 

6.  of  goodl.    In  an  action  to  enforce  an  agreement  bj  B. ,  an  innkwpw, 

to  give  a  bill  of  sale  of  his  fuTDitare  and  effects,  A.  obtained  the  appointment  oFt 
receiver,  who  entered  Into  poaaesaion  on  the  16th  of  Uarch,  1876,  and  aerved 
the  cuBtomera.  During  the  night  B.  abecoaded,  and  next  day  filed  a  liquidk- 
tion  petition,  ander  which  a  receiver  waa  appointed  in  bankruptcy.  Tha  two 
receivers  remained  in  joint  possession  : 

Bald,  that  the  case  did  not  fall  within  the  provlslonH  of  the  Billa  ot  Sale  Act, 
1854,  and  that  the  poaaeBBlon  of  A.'s  receiver  had  taken  the  goods  oat  of  lti« 
order  and  disposition  of  B.  at  the  time  oF  his  bankroptcy:  and  aoeoTdingly  thil 
the  title  of  A.  prevailed  over  that  of  B.'s  trustee  In  bankruptcy,  and  he  wu 
entitled  to  have  the  agreement  specifically  performed.  Ta]/U>r  v.  BduniV 
<ai»o.  Div.),  XXII— 441. 

7.  to  settle  property.    The  performance  of  a  covenant  by  a  widow  do 

her  secoDd  m&rrlage  to  convey  property  for  the  benefit  of  her  children  by  a  for- 
mer marriage,  if  made  in  pursuance  of  an  agrennent  between  her  and  bsr 
Intended  hasband,  will  be  enforced  at  the  suit  of  those  children,  and  is  u 
exception  to  the  general  rale  that  the  performance  of  a  covenant  cannot  ba 
enforced  by  volunteers.     Oale  v.  OaU  (Chan.  Wv.),  XXII— 719. 

8. to  mU  land.    In  a  conveyance  of  a  plot  of  land  (reserving  the  mioei 

under  it  to  the  vendor)  there  was  a  oovenuit  by  the  vendor  with  the  pnrchaMT 
that,  in  case  the  vendor,  his  heirs  or  assigns,  should  at  any  time  thereaflet  "U. 
or  agree  to  sell,  to  any  person  the  mines  under  some  adjoining  lands  belanfiiV 
to  him,  he,  his  heirs  or  assigns,  would  at  the  same  time  offer  to  the  pnrchaserol 
is  heirs  or  aasigna,  the  mines  under  that  plot,  and  give  bbn 
sal  of  the  same  for  one  month  from  the  time  sucb  offer  ahonU 
me  price  per  acre  as  the  vendor,  his  heirs  or  assigns,  sboold 
1  the  adjoining  mines.     And,  if  the  purchaser,  bi»  heirs  or 
eept  such  offer,  and  within  such  month  agree  to  purchase  lbs 
1  the  price  at  which  they  should  be  offered,  the  vendor,  bis 
lould  convey  the  same  to  the  purchaser,  hisheireorasdgng: 
ovemtnt  was  not  obnoxious  W  the  rule  against  perpetnitiee. 
the  performance  of  the  covenant  could  be  enforced  by  asrigna 
against  devisees  of  the  vendor,    Birmii^ham  Canai  Co- "f- 
Div.),  SXVU-648. 
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9. Heldy  also,  that  it  was  necessaiy  that  the  offer  should  be  made  in 

writing,  and  that  consequently  the  nou-acceptance  within  a  month  of  a  parol 
offer  made  by  the  devisees  of  the  vendor  did  not  deprive  the  assigns  of  the  pur- 
chaser of  their  rights  under  the  covenant.     Id. 

10. And  specific  performance  of  the  covenant  was  decreed  against  the 

devisees  of  the  vendor  and  a  purchaser  from  them  (with  notice  of  the  covenant) 
of  the  adjoining  land  and  the  mines  under  it,  and  also  of  the  mines  under  the 
plot  of  land,  to  whom  they  had  actually  executed  a  conveyance.    Id. 

11.  Memorandum  sufficient.  The  N.  commissioners  agreed  to  sell  a  prop- 
erty to  the  defendant  D.  The  contract  did  not  refer  to  any  plan,  but  the  agents 
who  signed  it  for  the  parties  signed  at  the  same  time  the  following  memoran- 
dum written  upon  a  plan  of  the  property  :  "  Plan  of  property  sold  to  and  pur- 
chased by  D.  23d  Oct.,  1874.  N.  B.  — The  property  included  in  the  purchase  is 
edged  with  red  color": 

EM,  that  the  plan  was  sufficiently  incorporated,  and  that  the  description  in 
the  contract  was  controlled  by  it ;  and  the  purchaser  should  be  compelled  to 
complete  his  purchase.  Nene  Valley  Drainage  Commisnmiers  v.  Durikley  (Chan. 
IHv.),  XIX— 633. 

12.  • —  Several  persons  interested  in  a  particular  piece  of  land,  authorized, 
l>}r  agreement  among  themselves,  one  of  their  number,  W.,  to  dispose  of  it. 
The  land  was  divided  into  lots  and  a  plan  of  the  lots  made,  and  certain  condi- 
tions, on  which  the  land  might  be  let  or  sold,  were  printed  on  the  plan.    M.,  an 
intending  purchaser,  made  inquiries  of  W.  as  to  the  sale  of  certain  lots.     W. 
expressly  informed  him  that  he  must  purchase  subject  to  the  conditions  stated 
on  the  plan.     One  of  these  conditions  required  that  a  purchaser  should  execute 
a  contract  embodying  the  conditions.    M.  offered  to  purchase  these  lots  at  a 
price  which  he  named.     W.  promised  to  lay  his  offer  before  "  the  proprietors" 
(without  naming  or  describing  them),  and  very  shortly  afterwards  wrote  to  M. 
that  he  had  done  so,  and  (stating  the  conditions),  that  the  proprietors  had 
accepted  his  offer  ;  adding,  that  in  reducing  the  price  they  had  taken  into  con- 
sideration his  intention  of  soon  building  on  the  land,  an  intention  which  of 
course  they  wished  to  encourage.     W.  added  that  he  had  instructed  the  solici- 
tors to  forward  to  M.  the  agreement  for  purchase.     There  was,  in  fact,  nothing 
in  the  conditions  which  bound  a  purchaser  to  build,  though  there  were  provi- 
sions which  assumed  that  he  might  do  so,  and  which,  in  such  a  case,  regulated 
the  mode  of  proceeding.    M.  wrote  back,  in  answer,  that  he  could  not  be  bound 
to  build  at  any  given  time,  or  at  all,  that  the  subject  had  better  be  reconsidered, 
unless  W.  was  prepared  to  leave  him  to  do  as  he  might  think  best.     W.  replied 
that  the  acceptance  of  the  offer  was  without  condition,  and  that  M.  was  free  to 
do  what  he  might  think  best.     M.  afterwards  declined  to  complete  the  purchase  : 
Held,  that  what  had  taken  place  by  the  correspondence  constituted  a  com- 
plete contract  between  the  parties ;  that  under  such  circumstances  the  execution 
of  a  formal  deed  was  not  necessary;  that  the  reference  to  it  in  W.'s  letter  did 
not  suspend  or  in  any  way  affect  the  contract ;  and  that  M.  was  bound  specifi- 
cally to  perform  his  contract  of  purchase.    Bomter  v.  MiUer  (App.  Cas.),  XXIV 
— «84  ;  reversing  S.C,  XXII— 382. 

13. Held,  also,  that  the  dealings  between  the  parties  sufficiently  showed 
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the  anthoritj  of  W.  Ui  enter  Into  the  contract ;  uid,  farthsr,  that  tbe  deeerip- 
tioa  of  "  the  proprietors  "  for  whom  he  acted  was  aufficient.     Id. 

.  14.  Poneuioii  given.  A.  father  verbally  promlBed,  la  coosidermtlon  of  hit 
daugliter'B  marriage,  to  glre  her  a  hooBe  as  a  wedding  present,  and  immediately 
sfte^  the  marriage  he  put  the  daughter  and  her  haeband  into  pOEBession.  The 
father  was  then  the  owner  of  the  honae,  which  was  leasehold  and  was  sabjed 
to  a  charge  in  favor  of  a  building  society,  payable  by  loBtalDieats.  The  father 
paid  the  iQBtalmeDls  which  fell  due  during  his  lifetime,  and  at  his  death  there 
remained  a  balance  of  £110,  which  fell  due  shortly  afterwards  : 

Belit.  that  the  verbal  promise  to  give  the  house  having  been  established,  the 
posaeaaioD  took  the  case  ont  of  the  Statute  of  Frauds ;  that  the  contract  was  to 
give  the  house  free  from  incumbrances  ;  and  that  the  £110  was  payable  oat  of 
the  father's  estate,  and  that  the  daughter  was  entitled  to  a  speciGc  performance 
of  the  promise,  Ungley  v.  Ungleg  (Chao.  Dlv,),  XXII— 535.  See  note,  Id., 
S39  ;  affirming  S.  C,  SIX— 378. 

16. G.  S.,  a  lessee  of  a  house  for  a  term  of  eighty  years,  which  had  fif^- 

nine  years  to  run,  agreed  to  let  the  same  to  R.  E.  at  a  fixed  rent.  ThednrattOD 
of  the  underlease  was  not  specified  ;  but  the  agreement  went  on  to  Bay  that 
Q.  S.  agreed  to  let  R.  K.  have  a  lease  at  the  same  rent  "  at  any  period  ho  may 
feel  disposed  ;"  and  further  agreed  "not  to  molest,  disturb,  or  raiae  the  rent  of" 
R.  E.  "  after  hia  having  laid  out  money  In  improving  the  said  premiaeo."  R. 
K.  did  Dot  at  the  time  of  the  agreement  know  the  nature  of  the  interest  of  O.  8. 
In  the  property. 

R.  E.  having  gone  into  and  lemi^ned  In  possee^n,  and  having  laid  oot 
money  in  Improving  the  premises,  and  the  lease  having  over  twenty  yeaia 

Seld,  that  R.  E.  was  entitled  to  an  underlease  tor  the  whole  of  the  reeldne  of 
the  term,  less  one  day.     Kvsa  v.  Waiton  (Chan.  Div.),  XXVII— 895. 

16.  HeM.  on  appeal,  that  be  was  entitled  only  to  an  UDderle«Be  tor  the 

residue  of  the  term,  less  one  day.  If  he  should  so  long  live.     Id. 

17.  Parties.  Although  It  is  the  law  that  an  auctioneer  holding  the  depodt 
on  a  purchase  may  be  made  a  defendant  in  an  action  for  specific  performance, 
yet,  as  a  general  rule,  the  proper  practice  is  not  to  make  him  a  defendant  when 
the  deposit  is  of  small  amount,  unless  he  refuses  to  pa;  it  Into  court  whan 
required  ;  but  where  the  deposit  ia  of  large  amount,  he  may  he  properly  made  a 
defendant,  nnleas  he  has  paid  It  into  court  before  action  brought.  BffnuiU  r. 
Smiih  {Chan.  Div.).  XXlll— 63. 

18.  Judgment  for  petfonnanoe  with  ahatament.  Where  two  peraoas 
agreed  to  sell  property,  of  whom  one  was  enUtled  to  a  moiety  subject  to  a  mort- 
gage for  its  full  value,  and  the  other  had  no  Interest : 

Hetd.  that  a  judgment  for  BpeclRc  performance  with  abatement  might  be 
kiust  the  former.  Eonoekt  v.  Rigby  (Chan.  Div.),  XXVI— SO.  Sea 
34. 

-  The  plaintiff  offered  to  take  a  lease  of  a  farm  belonging-  to  the  d>- 
t  a  rent  of  f.'iOO  per  annum,  specifying  in  his  tender  the  closes  which 
I  to  take,  with  their  acreage,  which  amonnted  In  the  whole  to  249 
Wo  defendant's  agent  desired  to  let  only  214  acres  with  this  farm,  but 
ed  the  plaintiff's  offer  without  looking  at  the  acreage  Included  in  it 
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He  had  in  fact  already  let  one  of  the  closes  to  another  person.  Another  tender 
had  been  made  bj  a  former  tenant  for  the  same  farm,  as  comprising  285  acres, 
and  the  defendant's  agent  admitted  in  examination  that  he  thought  the  plaintiff 
had  tendered  for  the  same  quantity  of  land  as  the  former  tenant.  The  plaintiff 
commenced  an  action  for  specific  performance  against  the  defendant,  and  was 
willing  to  take  a  lease  of  the  314  acres  at  a  proportionately  reduced  rent : 

Held,  that  the  defendant  must  grant  the  plaintiff  a  lease  of  214  acres  at  a  rent 
reduced  from  £500,  in  the  proportion  of  214  to  235.  McKemU  v.  Hesketh  (Chan. 
Div.),  XXni— 801. 

20. with  ▼axiation.    In  defence  to  an  action  for  specific  performance  of 

a  contract  as  expressed  in  a  document  stated  by  the  plaintiffs,  the  defendant 
pleaded  that  the  document  did  not  contain  the  true  terms  for  the  purchase,  but 
he  did  not  state  what  the  true  terms  were.  The  defendant  afterwards  produced 
a  written  agreement  for  purchase  containing  terms  differing  from  those  in  the 
document  stated  by  the  plaintiffs.  The  plaintiffs  amended  their  statement  of 
claim,  but  continued  to  claim  specific  performance  of  the  <x>ntract  as  stated  by 
them : 

Hdd,  that,  the  plaintifEs  asking  at  the  trial  to  have  specific  performance  with 
a  variation  according  to  the  ^rms  of  the  agreement  produced  by  the  defendant, 
the  aetitm  would  not  be  dismissed,  but  judgment  would  be  given  for  specific 
performance  with  the  variation.  SmUh  v.  WheaUyroft  (Chan.  Div.),  XXVI— 64. 
See  notes.  Id.,  71. 

21. Where  personal  considerations  enter  into  a  contract,  error  as  to  the 

person  with  whom  the  contract  is  made  annuls  the  contract ;  not  so  where  the 
person  sought  to  be  bound  would  have  been  equally  willing  to  make  the  same 
contract  with  any  other  person.    Id. 

22. for  part  performanoe.    The  defendant  purchased  an  estate,  having 

agreed  with  the  plaintiff  thai,  if  he  made  the  purchase,  he  would  cede  part 
thereof  to  the  plaintiff. 

There  was  some  uncertainty  in  the  memorandum  of  agreement  between  the 
plaintiff  and  defendant  as  to  the  exact  portion  which  was  to  be  ceded  to  the 
plaintiff. 

In  an  action  by  the  plaintiff  for  specific  performance  of  the  agreement. 

The  court  directed  a  reference  to  chambers  to  ascertain  what  portion  the 
plaintiff  was  entitled  to,  and  decreed  that  the  defendant  should  convey  such 
portion  to  the  plaintiff.  {7%a<^a<^  v.  ift^^Zer  (Chan.  Div.),  XXV-^IO.  See  notes, 
Id.,  214. 

23. An  action  was  brought  by  a  company  for  the  specific  performanoe 

by  the  defendant  of  an  agreement  which  he  had  entered  into  to  take  2,000  £10 
shares  in  the  company,  and  pay  for  them  in  such  numbers  and  at  such  times  as 
should  be  required  for  the  purposes  of  the  company.  His  name  had  been  placed 
on  the  register  of  shareholders,  and  a  call  had  been  made  upon  him  which  he 
refused  to  pay.  Contemporaneously  with  the  agreement  to  take  the  shares  the 
hoard  of  directors  had  agreed  with  the  defendant  to  pay  him  £4,000  in  consid- 
eration of  services  rendered  by  him  to  the  company.  This  sum  was  to  be  paid 
twelve  months  after  the  shares  should  have  been  paid  for  in  full.  The  direc- 
tors afterwards  called  on  the  defendant  to  pay  up  the  full  amount  of  1,000  of 
his  shares,  which  he  refused  to  do.  The  defendant  alleged  that  the  two  agree- 
VOL.  IL  33 
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ments  formed  really  only  one  contract  for  the  issae  of  the  shares  at  a  diKoant ; 
that  he  had  not  rendered  any  services  to  the  company;  and  that  the  contract 
was  divided  into  two  parts  for  the  express  purpose  of  evading  a  provifflonof  the 
company's  articles  of  association  which  prohibited  the  directors  from  iasaiDg 
shares  at  a  price  below  par  without  the  consent  of  a  general  meeting.  No  such 
consent  had  been  given  to  the  contract  with  the  defendant : 

Jleld,  that,  as  the  defendant  had  acted  in  collusion  with  the  directors  to  de- 
fraud the  company,  he  could  not  be  heard  to  set  up  this  fraud  for  the  purpose 
of  making  invalid  the  agreement,  which  was  ex  facie  valid,  to  take  and  pay  for 
the  shares  :  and  that  as  the  parties  had  Contemplated  a  piecemeal  performance 
of  the  one  agreement,  the  court  could  compel  a  performance  of  a  part.  Odem 
Tramtoays  Co.  v.  Mendel  (Chan.  Div.),  XXV— 240. 

24. That,  in  the  absence  of  any  proof  of  malafidee,  the  resolution  of  the 

directors  to  call  up  the  amount  of  the  shares  was  conclusive  evidence  that  the 
money  was  required  for  the  purposes  of  the  company.     Id. 

26. Specific  performance  of  the  agreement  to  take  and  pay  for  the 

shares  was  accordingly  decreed.     Id. 

26.  When  denied.  By  a  written  agreement  the  defendant  agreed  with  the 
plaintiff  to  take  a  lease  of  a  house  for  a  certain  term  at  a  certain  rent,  "  subject 
to  the  preparation  and  approval  of  a  formal  contract."  No  other  contract  was 
ever  entered  into  between  the  parties  : 

Held,  that  there  was  no  final  agreement  of  which  specific  performance  could 
be  enforced  against  the  defendant.  Winn  t.  BvU  (Chan.  Div.),  XXin-879. 
Bee  notes,  Id.,  882. 

27. A  contract  for  the  purchase  of  a  lease  stated  that  it  was  made  "  sub- 
ject to  the  approval  of  the  title  by  the  purchaser's  solicitor  ": 

Held,  that,  in  the  absence  of  male  fides  or  unreasonableness  on  the  part  of  the 
purchaser  or  his  solicitor,  the  vendor  could  not  enforce  specific  performance  of 
the  contract  if  the  purchaser's  solicitor  disapproved  of  the  title.  Hudson  y- 
Buck  (Chan.  Div.).  XXIII— 808.     See  notes,  Id.,  818. 

28.  When  right  lost.    M.  became  tenant  to  A.  of  leasehold  property  for 
ten  years  from  December,  1861,  "  M.  to  have  the  option  at  any  time  daring  the 
said  term  to  purchase  the  premises  for  £8,500,  and  upon  payment  thereof  to  A. 
the  said  term  of  ten  years  and  the  said  rent  shall  thereupon  cease,  and  H.  shall 
thereupon  be  entitled  to  an  assignment."   M.  entered  into  posseasioo,  and  after- 
wards A.  made  a  mortgage  to  G.     In  July,  1867,  M.  gave  written  notice  to  A. 
and  to  G.  that  he  elected  to  purchase.     A  draft  assignment  was  prep«red* 
which  could  not  be  settled,  since  neither  A.  nor  G.  would  assent  to  the  purchase- 
money  being  paid  to  the  other  of  them.    A  correspondence  took  place,  wMch 
ended  in  March,  1868.    G.  having  given  notice  to  M.  to  pay  his  rent  to  him, 
M.  made  to  him  various  irregular  payments,  for  most  of  which  receipts  were 
given  expressing  them  to  be  on  account  of  rent,  and  this  went  on  after  the  end 
of  the  term  of  ten  years.     In  November,  1872,  A.  became  bankrupt.    On  the  1^ 
of  May,  1878,  the  solicitor  of  A. 's  trustee  in  bankruptcy  called  on    M.,  •»<» 
stated  that  the  trustee  was  going  to  sell,  and  wished  to  give  him  the  refosw- 
M.  desired  time  to  consider,  and  did  not  say  that  he  had  already  agreed  to  pnr- 
chase.     On  the  next  day  his  solicitor  discussed  the  matter  with  the  trustee  b 
solicitor,  but  did  not  set  up  any  daim  as  having  purchased.    On  the  13tb  o 


\ 
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May,  however,  he  wrote  to  the  trastee's  solicitor  insisting  on  M.'s  right  under 
the  agreement  of  1861  and  the  notice  of  July,  1867,  and  the  trustee  disputing 
this  right,  M.  filed  a  bill  for  specific  performance  : 

Hdd,  that  the  option  in  the  agreement  of  1861  and  the  notice  of  July,  1867, 
made  a  binding  contract,  although  the  purchase-monej  was  not  paid  within  the 
tenn.   Mills  v.  ffaytoood  (Chan.  Div.),  XXII— 756.     See  notes.  Id.,  764. 

29, Held,  that  M.'s  right  to  specific  performance  was  lost  by  the  delay 

from  March,  1868,  to  May,  1873,  which  was  not  excused  by  his  having  been  in 
poeaession ;  for  that  possession,  in  order  to  have  that  effect,  must  be  a  posses- 
Bion  under  the  contract,  and  such  that  the  vendor  must  know,  or  be  taken  to 
know,  that  the  purchaser  claims  to  be  in  possession  under  the  contract ;  and  in 
tMs  case  the  plaintiff  did  not,  from  March,  1868,  to  May,  1878,  claim  possession 
Uider  the  contract,  nor  did  it  appear  that  the  vendors  recognized  him,  or  were 
hound  to  recognize  him,  as  claiming  possession  under  it.     Id. 

See  Mistake,  4,  5.  i 

STAMPS. 

1.  Insofficienoy,  effect  ol  A  deed,  purporting  to  appoint  a  new  tmstee, 
appeared  when  tendered  in  evidence  to  be  sufiSdently  stamped  according  to  the 
law  in  force  on  the  day  when  it  was  dated,  but  it  was  proved  to  have  been  exe- 
eated  some  years  previously,  and  the  stamp  according  to  the  law  then  in  force 
was  insufflcient : 

Held,  on  the  construction  of  88  &  84  Vict  c.  97,  ss.  15,  16, 17,  that  the  deed 
wold  Dot  be  admitted  in  evidence.     Clarke  v.  Boche  (Q.  B.  Div.),  XXVIII— 167. 

STATUTES. 

1.  Oonstmctlon  in  genend.  A  statute  which  refers  to  the  matter  of  a  com- 
mon law  liability  and  declares  to  whom  it  shall  attach,  will  not  thereby  create  a 
new  and  extended  application  of  that  liability,  unless  it  contains  words  ex- 
pressly declaring  such  a  purpose.  Ei/ver  Wea/r  Commissionera  v.  Adamaon 
(App.  Cm.),  XXI— 1 ;  affirming  S.  C,  XVII— 190. 

^" Per  The  Lord  CuANCEiiLOB :  The  clause  of  10  Vict,  c.  27,  declaring 

the  lUhilitj  of  the  owners  of  vessels  or  floats  of  timber  for  injuries  to  harbors, 
aocka,  piers,  etc. ,  is  a  clause  of  procedure  only,  dealing  with  the  mode  in  which 
a  right  of  action  already  existing  shall  be  asserted,  but  not  creating  a  new  and 
extended  liability.     Id. 

^'  ■ Lord  Qokdos,  dies.,  on  the  ground  that  the  intention  of  the  Legis- 

iatare  ia  passing  the  act  must  be  decided  by  the  ordinary  meaning  of  the  words 
naed.  and  here  the  words  used  in  the  first  portion  of  the  section  were  words 
creating  a  liability  without  any  restriction  whatever.     Id. 

4-  Direotory.    By  the  Ecclesiastical  Dilapidations  Act,  1871,  s.  29,  "  within 

^«e  calendar  months  after  the  avoidance  of  any  benefice  ....  the  bishop 

^  direct  the  snrvejor,  who  shall  mspect  the  buildings  of  such  benefice,  and 

Import  to  the  bishop  what  sum,  if  any,  is  required  to  make  good  the  dilapida- 

BM  ^^^^^  *^®  ^*^  incumbent  or  his  estate  is  liable": 
^«W,  that  the  provision  as  to  the  time  within  which  the  bishop  is  to  direct  the 
is  dli^  ^  inspect  and  report  upon  the  buildings  of  a  benefice  after  its  avoidance 
^*^^^ctorjr  only,  and  not  imperative ;  and  that  a  direction  to  inspect  and  report 
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made  bj  a  bishop  more  tluuj  three  monUiB  ftfter  the  Avoldanee  of  a  benefice  mij 
be  valid.     Caidew  v.  Pixdl(C.  P.  Wv.),  XXI— 463. 

6.  IiOoaL  A  local  HCt  of  Parliament  mnat  be  jadidally  aoUced,  ud  molt 
have  all  the  operation  of  a  public  statute.  Atton  v.  SUphen  (App.  Can.),  XVI 
—118. 

6.  Maudatoiy.  The  proTision  of  s.  1,  chap.  36,  6  Geo.  4,  that  "  it  sbatl  be 
lawful "  for  churchwardeuH,  "  and  they  are  heieby  anthorixed  and  required  lo 
make  sneh  annaal  or  half.jMrl;  rates,  tor  the  repayment  of  the  sums  so  id- 
vanced,  &c,  within  the  period  of  twenty  yean  at  farthest  from  the  adiuicnng 
of  any  snch  sum,"  &c. ,  ia  mandatory,  and  they  canoot  make  anch  rates  after  ih« 
eipiretion  of  such  twenty yeara,  Btffinay.  Chiathiutrdtn* of  Att 8aint»,tU., 
(App.  Cm.),  XVII— 1. 

7.  BnUdlng  act.  By  the  Metropolitan  Building  Act,  1855.  a.  37,  rale  i, 
every  warehouse  or  other  building  used  for  the  purposes  of  trade  or  manutact- 
are,  containing  more  than  216,000  cubic  feet,  shall  be  divided  by  party  walla 
By  B.  28,  rule  3,  no  buildings  shall  be  united,  if  when  bo  united  they  will  be  in 
coutravention  of  the  act.  Witliiu  the  limits  of  the  act  the  reepoDdent  added  to 
a  building  previouBly  erected  a  new  building  without  Repatating  them  by  party 
walls  :  the  addition  was  made  by  taking  down  one  of  the  ezt«mal  walls  of  (be 
old  building,  and  then  erecting  the  new  building  against  the  old  one :  the  addi. 
tlou  coDtHined  less  than  316,000  cubic  feet,  but  the  two  buildings  taken  togethet 
contained  more  than  216,000  cubic  feet : 

EtH,  that  the  buildings  had  been  united  in  contravention  of  the  statute,  uid 
must  be  separated  by  a  party  wall,     Beott  v.  £«{^(Esch.  Div.).  XlX~sa2. 

S.  Ai  to  coita.  It  is  now  Inmiaterial  to  conuder  whether  any  public  or  pri' 
vate  statute  passed  prior  to  the  Judicature  Act,  187S,  has  made  or  omitted  to 
make  any  express  provisioD  as  to  the  costs  of  particular  proceedlDgs  nuder  any 
such  statute,  inasmuch  as  the  combloed  effect  of  the  Judicature  Act,  and  OiAta 
LT  of  the  Rules  of  Court,  1876,  giving  the  judges  of  the  High  Court  of  Joitice 
a  discretion  as  to  costs  in  all  cases,  with  certain  exceptions  specified  in  the  or- 
der, is  to  repeal  all  previous  enactments  direcUng  costs  to  follow  certain  mln, 
and,  where  •  previous  statute  is  silent  as  to  the  costs  of  particular  proceedings 
under  it,  lo  supply  the  omiasioa  XatUr  of  Mtfrter^  Company  (CtKa.  Divji 
XXVlI-47. 

9.  BlmMDtary  Mlaoatloti  act.  The  Elementary  EdncatioD  Acts,  33  k  3^ 
Tict.  c.  7S,  s.  00,  and  36  &  37  Viet.  c.  86,  second  schedule,  which  impoea  a  pen- 
alty for  the  offence  of  personating  any  one  entitled  to  vote  at  the  election  oi  a 
eehool  board,  do  not  inelade  the  offence  of  peisonation  at  the  voting  for  a  rteo- 
lutioD  for  application  for  a  school  board  ;  and  an  Order  in  Coon^  pnrpoitlDg  to 
be  made  nnder  the  above  acts,  and  imposing  a  penalty  upon  any  one  guilty  ol 
—\  offence,  is  invalid.    RegiTM  v.  Bank^  (Q.  B.  IKv.),  XXVIII— 331. 

Q.  BzUi^niahing  rlf^ta  of  tiray.  An  act  of  Parliament  enacting  that  the 
its  of  way  In  respect  to  eerti^  footways  croBsing  a  railway  diall  be  eitln- 
ihed,  on  the  ground  that  it  is  expedient,  and  not  providing  for  any  oompM- 
on  to  a  person  having  a  right  by  contract  with  the  railway  company  to  a 
iage  way  over  such  railway,  cannot  be  construed  as  Intended  to  conBacate 
private  right,  but  must  be  applied  to  public  rights  of  footway  only.  WA 
\on4oa,  TUbury,  tU.,  By.  Co.  (Chan.  Div.},  XXI— 84S, 
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11.  Injury  to  dock,  etc.  Tbe  language  of  tlie  act  making  the  owner  of 
every  vessel  or  float  of  timber  liable  for  any  damage  done  to  a  harbor,  dock,  &c., 
by  such  vessel  or  float,  or  by  any  person  employed  about  the  same,  must  be  con- 
strued as  applying  only  to  the  case  where,  either  directly  or  indirectly,  through 
the  act  of  man,  the  vessel  or  float  is  caused  to  run  against  or  injure  the  dock, 
&c..  and  not  to  a  case  where  the  injury  is  caused  by  the  act  of  God,  without  any 
fault  or  negligence  on  the  part  of  the  master  or  crew.  Biver  Wear  Commis- 
Moners  v.  AdarMon  (Q.  B.  Div.),  XVII— 190.     See  notes.  Id.,  200. 

12.  Pharmacy  act.  In  ss.  1,  15  of  the  Pharmacy  Act,  1868— which  prohibit 
under  a  penalty  any  person,  not  being  a  duly  registered  pharmaceutical  chemist, 
from  keeping  open  shop  for  the  sale  of  poisons  or  using  the  name  of  chemist  or 
druggist — the  word  "person"  does  not  include  a  corporation,  and  the  penalty 
cannot  be  recovered  from  an  incorporated  company  for  keeping  a  chemist's  shop 
as  described  in  the  act.  PharmaeetUieal  8o.  ▼.  London  Qtipply  Asso.  (Q.  B. 
Div.),  XXIX— 317 ;  reversing  S.C,  XXVIII— 776. 

13.  Railwa3ni  conBolidation  act.  The  original  special  act  of  a  canal  com- 
pany empowered  them  to  construct  certain  works,  and  provided  that  nothing  in 
the  act  coniained  should  be  construed  to  give  the  company  the  mines  under  any 
land  purchased  by  them  under  the  provisions  of  that  act,  unless  the  same  should 
he  expressly  purchased  and  paid  for  by  the  company  under  a  special  provision 
thereinafter  contained,  empowering  the  company  to  purchase  the  mines  under 
their  works,  or  within  a  certain  distance  from  them,  if  the  owner  of  the  mines 
should  give  the  company  notice  of  his  intention  to  work  them,  but  with  that 
exception  all  mines  should  be  deemed  to  be  excepted  out  of  every  purchase  of 
land  by  the  company.  By  a  subsequent  special  act  the  company  were  empowered 
to  construct  additional  works,  and  to  acquire  additional  lands  for  that  purpose, 
aoAi  with  this  act  sect.  77  of  the  Railways  Clauses  Consolidation  Act,  1845,  was 
incorporated.  The  act  also  provided  that  the  works  authorized  by  it  should  be 
considered  as  part  of  the  undertaking  of  the  company,  and,  subject  to  the  pro- 
visions of  the  act,  should  for  all  purposes  be  treated  as  if  the  same  had  been 
originally  part  thereof : 

Heid,  that  the  company  had  power,  by  virtue  of  sect.  77  of  the  Railways 
Clauses  Consolidation  Act,  1845,  to  make  an  express  purchase  of  the  mines 
lying  nnder  part  of  their  works  which  they  had  constructed  under  the  powers 
of  their  second  special  act.  Birmingham  Canal  Go»  v.  Oarttoriffht  (Chan.  Div.), 
XXVII— 049. 

14.  Wagon  and  cart  act.  An  information  was  laid  against  the  respondent 
for  using  a  cart  on  the  highway  without  having  his  name  painted  thereon,  as 
required  by  5  &  6  Wm.  4,  c.  50,  s.  76.  The  cart  was  a  light  spring  cart  with 
two  wheels  used  by  the  respondent  in  his  business  as  an  agricultural  implement 
maker,  in  which  he  frequently  carried  agricultural  implements  to  market,  and 
drove  his  family  about  from  place  to  place,  and  for  which  he  paid  duty  under 
82  &  83  Vict.  c.  14,  s.  18.     The  magistrates  dismissed  the  information  : 

Held,  that  the  **  cart  or  carriage"  contemplated  by  the  76th  section  of  5  &  6 
Wm.  4,  c.  50,  was  "  ^jttsdem generis"  with  a  wagon,  and  that  this  was  not  such 
a  cart,  and  that  the  magistrates  were  therefore  right.  Danlby  v.  Hunter  (Q.  B. 
Div.),  XXIX.r-149. 
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16.  Saving  clause.  A  saving  clause  in  a  general  act  has  no  operation  if  it  is 
inconsistent  with  the  express  provisions  of  a  subsequent  special  act.  Corpora- 
Hon  of  Yarmouth  v.  Simmons  (Chan.  Div.),  XXVII— 76. 

16.  Qovemment  not  bound  by.  Though  the  Crown  is  named  in  some  of 
the  sections  of  the  Bankruptcy  Act,  1869,  it  is  not  bound  by  the  other  provisions 
of  the  act.  Matter  of  Bonham.  Matter  of  Postmaster-General  (Chan.  Div.), 
XXVn— 137. 

17. In  particular,  the  relation  back  of  the  title  of  the  trustee  in  a  liqui- 
dation to  the  filing  of  the  petition  does  not  affect  the  rights  of  the  Crown  under 
an  extent  issued  against  the  property  of  the  debtor  between  the  filing  of  the 
petition  and  the  appointment  of  a  trustee.     Id. 

18. Notwithstauding  the  filing  of  a  liquidation  petition  and  the  appoint- 
ment of  a  receiver  by  the  court  on  the  application  of  the  debtor,  his  property 
remiuns  vested  in  him  as  before,  until  the  creditors  have  determined  what  they 
will  do,  and  the  i>roperty  is  bound  by  an  extent  issued  by  the  Crown  between 
the  filing  of  the  petition  and  the  appointment  of  a  trustee.     Id. 

See  Sewebs,  1,  2. 
STATUTE  OP  FRAUDS— /8^  Frauims,  Statute  op,  1,  Era 
STATUTE  OP  LIMITATIONS— /8fe6  Limitations,  Statute  of,  1,  btc 

STENOGRAPHER— fiijtf  Costs,  80-83. 

STOCKHOLDERS  —  See  Public  Compakt,  9-18.  10(m86. 

STOPPAGE  IN  TRANSITU  —  See  Sale,  3ft-49. 

STREETS  — iSSM  Assessments,  1;  Municipal  Cobforationb,  19-21. 

SUBROGATION. 
1.  Right  of  insurance  company.  An  insurance  company  which  has  paid  for 
a  total  loss  of  a  ship  caused  by  the  negligence  of  a  colliding  ship,  is  ordinarily 
entitled,  as  in  the  right  of  the  owner  of  the  injured  ship,  to  vindicate  a  claim  of 
damages  against  the  owner  of  the  ship  which  caused  the  damage,  but  not  in  a 
case  where  the  same  person  was  the  owner  of  both  ships.  Simpson  v.  Thomson 
(App.  Cas.),  XXIV— 197.     See  notes.  Id.,  212. 

See  Dower  ;  Principal  and  Surety  ;   Redemption. 

SUCCESSION  DUTY. 

1.  On  what  sales  payable.  In  1881,  under  the  will  and  upon  the  death  of  a 
testator,  his  nephew  A.  became  tenant  for  life,  and  A.'s  eldest  son,  -B.,  tenant  in 
tail  of  a  freehold  estate,  subject  to  an  outstanding  legal  mortgage  in  fee.  In 
1849  A.  mortgaged  his  equitable  life  estate  to  certain  persons,  and  in  1852,  B.. 
having  previously  barred  his  equitable  estate  tail,  mortgaged  his  equitable 
remainder  in  fee  to  the  same  persons,  each  mortgage  being  for  a  distinct  sum, 
and  containing  the  usual  power  of  sale.  Various  transfers  of  the  mortgages 
from  father  and  son  took  place,  in  the  course  of  which,  subsequently  to  the 
passing  of  the  Succession  Duty  Act,  1858,  the  outstanding  legal  estate  was  got 
in.    In  1868,  the  then  mortgagees,  in  exercise  of  their  powers  of  sale,  sold  the 
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entire  estate  by  auction  to  C.  in  fee  for  a  lump  sum,  but  in  the  conveyance  to  C. 
it  was  recited  (as  the  fact  was)  tliat  the  purchase-money  had  been  duly  appor- 
tioned between  the  life  estate  and  remainder.  C.  then  died,  having  by  his  will 
devised  the  estate  to  his  nephew  D.  for  life  with  remainders  over,  whereupon 
D.  entered  into  possession  and  paid  duty  on  his  succession  to  his  uncle  at  8  per 
cent,  to  the  full  amount  as  on  the  fee  simple. 

The  trustees  of  C.*s  will  then  sold  the  estate  to  a  purchaser,  who  raised  the 
objection  that  although  the  sale  to  C.  was  made  under  powers  contained  in 
mortgages  existing  before  the  passing  of  the  act,  succession  duty  had  neverthe- 
less attached,  and  would  become  payable  in  respect  of  B.'s  succession  upon  the 
death  of  A .,  wlio  was  still  living  : 

Held,  upon  a  summons  taken  out  by  the  vendors  under  sect.  0  of  the  Vendor 
and  Purchaser  Act,  1874, — First :  That  the  mortgages  of  the  life  estate  and 
remainder,  though  made  to  the  same  persons,  were  in  all  respects  independent 
mortgages,  and  at  the  passing  of  the  Succession  Duty  Act  were  not  merged 
either  at  law  or  in  equity;  that  the  sale  by  the  mortgagees  under  their  powers  in 
1863  was  to  be  regarded  as  a  joint  sale  of  the  two  interests,  and  could  be  sup- 
ported only  upon  the  principles  applicable  to  joint  sales  of  two  trust  properties 
by  two  sets  of  trustees  ;  and  that  accordingly,  inasmuch  as  a  higher  price  was 
clearly  obtainable  by  selling  the  fee  simple  in  possession  rather  than  the  life 
estate  and  remainder  separately,  and  as  the  purchase-money  had  been  duly 
apportioned  between  the  two  interests,  the  sale  was  a  proper  exercise  of  the 
powers.     Matter  of  Cooper  and  AUen's  Contract  (Chan.  Div.),  XXI — 725. 

2.  Secondly :   That  at  the  date  of  the  Succession  Duty  Act,  A.  and  B. 

were  respectively  entitled  in  equity  as  tenant  for  life  and  remainderman  in  fee, 
subject  only  to  money  charges  on  their  respective  estates,  and  therefore  that  B. 
was  then  entitled  to  a  '^  succession  "  within  sect.  2  of  the  act ;  and  that  since  the 
mortgagees  sold,  in  effect,  as  the  agents  of  A.  and  6.,  C,  as  purchaser  from 
them,  took  B.'s  succession  by  "alienation  not  conferring  a  new  succession" 
within  sect.  15,  and  became  liable  to  duty  accordingly.     Id. 

3. Thirdly  :   That,  as  a  "  new  su*Jcession"  had  been  created  by  C,  duty 

then  became  payable  on  that  succession  only,  and  therefore,  the  full  amount 
having  been  paid  by  D.  on  his  taking  under  such  new  succession,  the  estate  was 
discharged  from  all  further  duty  on  A.'s  death.     Id. 

See  Taxation,  8-14. 
SUPPORT  — /Sfetf  Easement,  12-17. 

SURETY— 5fe«  Principal  and  Surety,  1,  etc. 
SURVIVOR— iS^  Abatement,  1. 

TACKING  —  See  Chattel  Mobtgagbs,  52 ;  Mobtoages,  44,  45. 

TAIL  ESTATE  — iSfetf  Estate  Tail,  1,  2;  Wills,  69. 

TAVERN  KEEPER— 5^  Innkeeper,  1,  etc. 

TAXATION. 

1.  On  polideo,  etc.    The  clauses  of  the  act  89  Vict.  c.  7  (passed  by  the  Legisla- 
ture of  Quebec),  which  impose  a  tax  upon  certain  policies  of  assurance  and  cer- 
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tain  receipts  or  renewals,  are  not  authorised  bj  the  British  North  America  Act, 
1867,  s.  92,  sabs.  2,  9.  Attorney- General  v.  Queen  In$,  Co.  (App.  Cas.).  XIIV 
—683. 

2. A  license  act  bj  which  a  licensee  is  compelled  neither  to  take  oat  dot 

to  pay  for  a  license,  bat  which  merely  provides  that  the  price  of  a  license  shall 
consist  of  an  adhesive  stamp,  to  be  paid  in  respect  of  each  transaction,  not  hj 
the  licensee  but  bj  the  person  who  deals  with  him,  is  virtuaUy  a  Stamp  Act  ind 
not  a  License  Act.     Id. 

3. The  imposition  of  a  stamp  duty  on  policies,  renewals,  and  receipts, 

with  provisions  for  avoiding  the  policy,  renewal,  or  receipt  in  a  court  of  law,  if 
the  stamp  is  not  affixed,  is  not  warranted  by  the  terms  of  an  act  which  author- 
izes the  imposition  of  direct  taxation.     Id. 

4.  On  real  esUte.  The  20  &  21  Vict,  c  cxlvii  (The  Thames  Conservancy 
Act,  Private),  vests  in  certain  persons  thereby  created  Conservators  of  the  river 
Thames,  all  the  interest  of  the  Crown  and  of  the  Lord  Mayor  and  Corporation 
of  the  city  of  London  in  the  bed  and  soil  of  the  river.  It  does  so  for  the  pur- 
poses stated  in  that  act,  for  the  execution  of  which  various  powers  are  conferred 
upon  the  Conservators. 

In  execution  of  some  of  those  powers  the  Conservators  passed  a  resolution 
giving  permission  to  the  appellants  to  lay  down  moorings,  attached  to  which 
they  might  place  a  derrick  hulk,  610  feet  from  the  river  wall ;  the  work  of  lay- 
ing down  these  moorings  was  to  be  done  to  the  satisfaction  of  the  Conservators, 
and  was  to  remain  "  on  condition  that  the  accommodation  be  assessed,  and  the 
rent  paid  thereon  ;  and  that  the  hulk  be  not  used  for  storing  coals."  The  pur- 
pose of  so  mooring  the  hulk  was  that  of  fastening  and  holding  coal  vessels, 
while  they  were  unloading  their  coals,  and  transferring  their  cargoes  to  barges 
and  lighters.  The  derrick  hulk  was  held  in  its  position  by  chains  and  anchors 
set  in  large  stones,  and  ballast  placed  in  holes  dug  in  the  bed  of  the  river,  and 
the  work  of  so  placing  the  stones  and  the  ballast  was  performed  by  the  work- 
men of  the  Conservators,  the  payment  for  the  work  being  furnished  by  the 
appellants.  The  Conservators  reserved  to  themselves,  under  the  91st  clause  in 
the  act,  power  to  remove  the  hulk  at  a  week's  notice.  The  derrick  hulk  could 
only  be  removed  from  the  moorings  by  being  itself  loosened  from  the  chains 
attached  to  the  stones  and  ballast  in  the  bed  of  the  river ;  these  holdings  in  the 
river  continuing  fixed  as  before  : 

Held,  that  the  appellants  were  liable  to  be  rated  to.the  relief  of  the  poor  of 
the  parish  (within  which  lay  that  part  of  the  river  where  .the  derrick  hulk  was 
moored)  in  respect  of  the  profit  derived  by  them  from  its  employment,  as  they 
must  be  treated  as  persons  in  occupation  of  a  part  of  the  soil  and  bed  of  the 
river.  Cory  v.  Bristow  (App.  Cas.),  XIX— 85  ;  affirming  8.  C,  XV— 287.  See 
note.  Id.,  104. 

6. Per  LoBD  O'Haoan  :    They  were  as  much  occupiers  of  the  land  as 

if  they  had  put  a  stage  upon  piles  driven  into  the  bed  of  the  river,  or  had 
erected  a  house  there.    Id. 

6. The  grant  of  the  right  to  lay  down  these  moorings,  and  then  to 

occupy  them  through  the  instrumentality  of  this  hulk,  was  an  exercise  of  the 
parliamentary  powers  given  to  the  Conservators  under  their  act.     Id. 
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7. On  the  facts  of  thiB  case  the  moorings  most  be  taken  to  be  the  prop- 
erty of  the  appellants,  subject  only  to  the  power  of  removal  reserved  by  the 
Conservators.     Id. 

8.  Succession  tax.  The  2d  section  of  the  Succession  Duty  Act  (16  &  17 
Vict.  c.  51),  distinguishes  succession  by  "disposition "  from  succession  by  **  dev- 
olution of  law;"  and  the  rate  of  duty  is  to  be  regulated  by  the  propinquity  of 
the  successor  to  the  '*  predecessor/'  The  "  predecessor"  may  be  determined  by 
considering  whether  the  succession  is  by  "disposition**  or  by  "devolution  of 
law."    Zetland,  Earl  of,  v.  Lord  Advocate  (App.  Cas.),  XXIV— 383. 

9. Substitute  heirs  of  entail  not  called  nomiriatim,  nor  coming  under  a 

descriptive  designation  as  the  head  of  a  new  atirps,  will  be  held  to  takd*"  by 
devolution  of  law,  and  not  by  dupoHtion,  and  the  predecessor  in  the  sense  of  the 
Succession  Duty  Act  will  be  the  last  possessor.     Id. 

10.  — r-  Under  two  entails  executed  by  his  lineal  ancestors,  the  Earl  of 
Zetland  succeeded  his  uncle  as  heir  substitute  to  estates  in  Scotland  : 

HM,  confirming  the  decision  of  seven  judges  of  the  courts  below,  that  within 
the  meaning  of  the  statute  16  &  17  Vict.  c.  51,  the  uncle  was  the  **  predecessor" 
of  the  Earl,  and  that  therefore  taking  by  "  devolution  of  law  "  he  was  liable  to 
duty  at  the  rate  of  three  per  cent.     Id. 

11. The  person  named  specifically  and  nomiTuUim  in  the  deed  would 

take  the  property  by  virtue  of  the  deed  alone,  but  those  who  derive  any  title  by 
operation  of  law  would  have  to  pay  as  claiming  an  interest  which  would  be 
pointed  out  by  the  law  alone.     Id. 

12. Devolution  by  law  takes  place  whenever  the  title  is  such  that  an  heir 

takes  under  it  by  descent  from  an  "ancestor"  according  to  the  rules  of  law 
applicable  to  the  descent  of  heritable  estates,  and  in  all  cases  of  descent  the 
estate  of  the  successor  is  immediately  "derived"  from  the  "ancestor"  from 
whom  the  estate  descends.     Id. 

13. The  word  "  ancestor"  used  in  the  act  is  properly  assignable  to  the 

person  who  really  preceded  in  the  estate,  although  that  person  may  not  be  the 
progenitor  of  the  successor.     Id. 

14.  In  the  case  of  appointment  by  selection,  the  real  author  from  whom 

the  benefidaiy  takes  his  succession  is  the  person  who  has  given  such  limited 
power  of  selection.    Id. 

16.  Bxemptions.  Taxing  acts  must  be  construed  strictly.  Where  therefore 
land  which,  in  the  4  Wm.  &  M.,  being  employed  for  charitable  purposes,  as  the 
i^te  of  an  alms-house  or  hospital,  was,  on  that  account,  declared  by  a  statute 
then  passed  (c.  1)  to  be  exempt  from  the  land  tax  at  that  time  imposed  —  and 
the  like  words  of  exemption  were  used  in  a  subsequent  statute  (38  Geo.  3,  c  5), 
the  fact  that  other  land  had  since  been  applied  to  the  same  charitable  pur- 
poses, and  the  original  land  had  been,  by  order  of  the  Court  of  Chancery, 
directed  to  be  held  by  the  trustees  of  the  charity  to  their  own  use,  freed  from 
its  charitable  trusts,  did  not,  without  more,  render  it  liable,  even  in  the  hands 
of  a  tenant,  to  the  taxation  from  which  it  had  been  previously  exempt.  Cox  v. 
Babtnis  (App.  C«s.),  XXIV— 363. 

15.  A  society,   the  primary  object  of  which  is   the  acquisition  and 

advancement  of  scientific  knowledge  for  the  parooses  and  in  the  interests  of  a 
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particular  profession,  such  as  that  of  civil  engineers,  is  not  a  society  instituted 
for  purposes  of  science  exclusively,  within  the  1st  section  of  6  &  7  Vict.  c.  36, 
and  consequently  is  not  entitled  to  exemption  from  rating  under  that  statute. 
Beffina  v.  InstUuiion  of  CivU  Engineers  (Q.  B.  Div.),  XXIX— 174. 

17. By  4  Wm.  &  M.  c.  1,  s.  25,  the  sites  of  hospitals  were  rendered 

exempt  from  chargeability  to  land  tax.  In  88  Geo.  8,  c.  5,  s.  25  (rendered  per- 
petual by  88  Geo.  8,  c.  60,  s.  1),  this  exemption  was  repeated.  By  88  Geo.  3, 
c.  5,  s.  29,  all  such  lands  *' belonging  to  any  hospital  ....  as  were  assessed 
in  the  fourth  year  of  the  reign  of  ^ing  William  and  Queen  Mary  "  were  to  be 
charged  with  the  land  tax  ;  but  no  other  lands  '*  then  belonging  to  any  h<wpi- 
tal "  were  to  be  assessed. 

An  hospital,  erected  and  chartered  before  4  Wm.  &  M.  c  1,  was  maintained 
until  1849,  when,  pursuant  to  a  decree  of  the  Court  of  Chancery,  the  alms- 
houses of  which  it  consisted  were  taken  down  and  rebuilt  upon  another  spot . 
the  former  site  of  the  hospital  was  then  let  to  the  plaintiff : 

Hetd,  that  the  exemption  from  chargeability  for  land  tax  continued  after  the 
site  had  been  let  to  the  plaintiff.     Babbits  v.  Cox  (Q.  B.  Div.),  XXYIII— 285. 

18.  Assessment,  how  made.  By  a  canal  company's  special  act,  it  was  pro- 
vided that  the  lands  of  the  company,  whether  covered  with  water  or  not,  and 
also  all  dwelling  houses,  wharves,  warehouses,  lockhouses,  and  other  houses  of 
the  company,  should  be  ratable ;  the  lands  according  to  their  quantity  and 
quality,  and  the  dwelling  houses,  &c.,  according  to  the  nature  and  respective 
uses,  dimensions,  and  descriptions  thereof ;  and  should  be  charged  and  assessed 
in  like  manner  as  lands  of  a  like  quality  and  dwelling  houses,  &c.,  of  a  like  and 
similar  size,  nature,  dimension,  or  description  in  the  respective  parishes  where 
the  same  should  be  situate,  were,  or  should  be  assessed  or  charged.  The  lands 
adjoining  the  canal  were  all  built  upon,  and  the  assessment  committee  sought 
to  assess  the  canal  and  towing-path  on  the  following  principle.  They  assumed 
the  area  occupied  thereby  to  be  covered  by  buildings  similar  in  ratable  value  to 
the  buildings  adjoining  the  canal,  allowing  for  necessary  roads,  access,  &c.,  and 
then  took  a  proportionate  part  of  such  ratable  valne  as  representing  the  ratable 
value  of  the  lands  so  covered  as  distinguished  from  the  buildings  : 

Held,  that,  the  canal  ought  to  be  rated  in  like  manner  as  land  of  the  like 
quality  in  the  parish  uncovered  with  buildings,  the  value  of 'which  might  be 
increased  from  time  to  time  by  circumstances,  and  that  the  mode  of  assessment 
proposed  by  the  assessment  committee  was  therefore  incorrect.  Regenti  Canal 
Co.  V.  J^.  Pancras,  etc.  (Q.  B.  Div.),  XXVIII— 69.     See  notes,  Id.,  75. 

19.  In  assessing  shipbuilding  premises  to  the  poor-rate,  the  value  of 

machinery  attached  to  the  premises  is  to  l)e  taken  into  consideration  in  ascer- 
taining their  ratable  value,  where  such  machinery,  though  some  of  it  may  be 
capable  of  being  removed  without  injury  to  itself  or  the  freehold,  is  essentially 
necessary  to  the  shipbuilding  business  to  which  the  premises  are  devoted,  and 
intended  to  remain  permanently  attached  to  them  so  long  as  they  are  applied  to 
their  present  purpose.     Laing  v.  Bishopwearmouth  (Q.  B.  Div.),  XXVIH— 278. 

20.  Who  liable  for.  A  feu-contract,  dated  in  1828,  of  land  feued  out  to  the 
British  Fisheries  Society  for  the  formation  of  a  harbor  and  erection  of  buildings 
contained  this  obligation  :  ''Sir  Benjamin  Dunbar,"  the  superior,  "binds and 
obliges  himself  and  his  foresaids  to  free  and  relieve  the  said  society  of  the 
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whole  cess  or  land  tax,  fea-duties,  or  other  duties  payable  to  his,  the  said  Sir 
Benjamin  Dunbar's  superiors  of  tlie  said  lands,  ministers'  stipends,  schoolmas- 
ters' salaries,  and  other  public  burdens  due  and  exigible  out  of  the  whole  lands 
and  subjects  hereby  feued,  or  that  may  become  due  and  payable  for  or  from  the 
same  in  all  time  coming'*: 

H€ld^  that  the  superior  was  bound  to  relieve  the  vassal  of  the  whole  of  the 
poor-rates  payable  in  respect  of  the  lands  and  buildings  erected  thereon, 
imposed  under  the  Poor  Law  Amendment  Act,  1845 ;  and  that  the  superior's 
liability  was  not  limited  to  the  proportion  of  assessment  effeiring  to  the  feu- 
contract,  or  to  the  amount  of  the  feu-duty.  Dunbar  v.  British  FuikerieB  So, 
(App.  Cas.),  XXIV— 646. 

21.  The  superior  held  liable  for  the  whole  assessments  though  they 

exceeded  the  fen  duties.     Id. 

22.  HM^  that  the  superior  was  not  bound  to  relieve  the  vassal  of  the 

road  assessments  imposed  under  local  acts  in  1830,  1838,  and  1860,  the  burden 
existing  at  the  date  of  the  feu-contract  having  been  changed  by  supervenient 
legislation.     Id. 

See  Municipal  Cobpobations,  18-16. 

TELEGRAPH. 

1.  Telephone  is.  Edison's  telephone,  for  which  patents  were  granted  In 
1877  and  1878,  consists  of  a  transmitter,  a  wire,  and  a  receiver.  When  sounds 
are  spoken  into  the  transmitter,  electric  currents  of  varying  intensity  pass  along 
the  wire,  so  that  corresponding  or  equivalent  sounds  are  heard  at  the  receiver, 
and  two  persons  at  a  distance  can  thus  converse  with  one  another.  A  company 
leased  these  telephones  to  subscribers  at  yearly  rents  which  produced  a  profit  to 
the  company,  and  arranged  the  wires  so  that  subscribers  could  converse  with 
one  another  when  put  into  communication  by  a  servant  of  the  company  : 

Held,  that  Edison's  telephone  was  a  ''telegraph"  within  the  meaning  of  the 
Telegraph  Acts,  1863  and  1869,  although  the  telephone  was  not  invented  or  con- 
templated in  1869.  Attorney-General  v.  Edison  Telephone  Co,  (Q.  B.  Div.), 
XXIX— 602. 

2.  Heldt  also,  that  a  conversation  through  the  telephone  was  a  "mes- 
sage," or  at  all  events  a  ''communication  transmitted  by  a  telegraph,"  and 
therefore  a  "  telegram  "  within  the  meaning  of  those  acts  ;  and  that  since  the 
company  made  a  profit  out  of  the  rents,  conversations  held  by  subscribers 
through  their  telephones  were  infringements  of  the  exclusive  privilege  of  trans- 
mitting telegrams  granted  to  the  Postmaster-General  by  the  act  of  1869,  and 
were  not  within  the  exceptions  mentioned  in  s.  5.     Id. 

3.  Liability  for  misdelivery  of  message.  No  action  will  lie  against  a  tele- 
graph company  at  the  suit  of  the  receiver  for  the  misdelivery  of  a  telegram, 
unless  there  be  either  a  contract  between  him  and  the  company,  or  (possibly) 
fraud  on  their  part  in  the  transmission  of  it.  Dickson  v.  Better's  Tel.  Co,  (Com. 
PI.  Div.),  XIX— 313. 

4.  The  defendants,  a  telegram  company,  through  the  negligence  of  their 

servants  delivered  to  the  plaintiffs  a  message  which  was  not  intended  for 
them.  The  plaintiffs,  who  reasonably  supposed  that  the  message  came  from 
their  agents  and  was  intended  for  them,  acted  upon  it  and  thereby  incurred 
a  loss  : 
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Seldy  that  the  plaintiffs  could  not  maintain  any  action  against  the  defendants 
upon  the  ground  of  their  negligence,  or  of  an  implied  representation  by  them 
that  the  message  was  sent  by  the  plaintiffs'  agents.  Diekwn  v.  ReuU/t'i 
Telegram  Go.  (Com.  PI.  Dlv.),  XXX— 1;  affirming  S.  C,  XIX— 318.  See 
notes,  Id.,  9. 

6.  Oompensation  to  discharged  officer.  The  Telegraph  Act.  1868  (81  & 
82  Vict.  c.  110),  enables  the  Postmaster- General  to  purchase  the  undertakings 
of  telegraph  companies.  By  s.  8,  subs.  7,  every  officer  and  derk  of  any  com- 
pany, the  undertaking  of  which  may  be  so  purchased,  who  has'been  not  less 
than  five  years  in  the  service  of  the  telegraph  companies  and  in  the  receipt  of  a 
yearly  salary,  or  who  has  been  not  less  than  seven  years  in  the  service  of  tele- 
graph compaz^ies  and  is  in  receipt  of  remuneration  at  a  rate  of  not  less  than  £50 
a  year,  shall,  if  he  receives  no  offer  of  an  appointment  by  the  Postmaster-Gen- 
eral in  the  telegraphic  department,  &c.,  receive  during  his  life  from  the  Post- 
master-General by  way  of  compensation  for  the  loss  of  his  office  from  the  time 
at  which  the  government  takes  possession  of  the  company's  telegraph,  an  annu- 
ity payable  half-yearly,  equal,  if  he  shall  have  been  in  the  service  of  telegraph 
companies  twenty  years,  to  two-thirds  of  the  annual  emolument  derived  by  him 
from  his  office  on  the  24th  of  June,  1868. 

Mandamus  to  the  Postmaster- General  to  assess  compensation  to  S.,  an  officer 
of  a  telegraph  company,  in  respect  of  the  expenses  allowed  him  as  a  part  of  the 
emolument  of  his  office.  Return,  that  it  was  the  duty  of  S.  from  time  to  time, 
when  required,  to  travel  upon  the  company's  business,  and  that  the  company 
had  agreed  with  him  upon  rates  of  allowance,  as  an  indemnity  against  the  extra 
personal  expenditure  incurred,  or  assumed  to  be  incurred,  by  him  while  travel- 
ling on  the  business  of  the  company,  beyond  his  ordinary  expenditure,  namely, 
Vits.  6(2.  for  twenty-four  hours'  absence  from  headquarters,  and  5«.  for  twelve 
hours'  like  absence,  when  such  last  mentioned  absence  did  not  oblige  him  to 
stop  away  from  home,  and  that  the  allowances  so  made  did  not  form  any  part 
of  his  yearly  salary  or  remuneration,  but  were  made  for  the  purpose  of  indem- 
nifying him  against  extra  personal  expenditure,  and  that  the  refusal  to  assess 
compensation  was  only  so  far  as  regarded  these  allowances.  Plea,  that  the 
allowances  were  not  made  as  an  indemnity,  but  were  made  to  the  company's 
officers  when  travelling,  whether  extra  expense  was  incurred  by  them  or  not, 
and  were  fixed  payments  ;  that  the  company's  officers  when  travelling  received 
the  allowances,  and  saved  a  large  part  of  the  money  which  they  would  other- 
wise have  expended  at  home  fbr  board  and  lodging,  and  that  the  allowances 
were  part  of  the  annual  emoluments  of  the  officers  : 

Held,  on  demurrer,  that  anything  which  S.'s  allowance  enabled  him  to  save 
from  his  ordinary  expenses  was  an  *' emolument,"  and  therefore  a  subject  for 
compensation.    Begiria  v.  Postmctgter-Qeneral  (Q.  B.  Div.),  XXVIII — 859. 

TENANTS  IN  COMMON  — /8^  Partition,  1,  etc. 

TENANT  FOR  LIFE. 
1.  Oustody  of  title  deeds.  A  legal  tenant  for  life  of  freeholds  is  entitled 
to  the  custody  of  the  title  deeds,  and  the  court  will  not  interfere  as  between  a 
tenant  for  life  and  remainderman,  except  where  there  is  danger  to  the  safety  of 
the  deeds  if  left  in  the  hands  of  the  tenant  for  life,  or  where  the  court  roqoires 
the  deeds  for  the  purpose  of  carrying  out  trusts  relating  to  the  property. 
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On  aD  application  hy  a  tenant  for  life  in  remainder  of  settled  estates  for  the 
title  deeds  to  be  deposited  in  court : 

JETeid,  that. the  tenant  for  life  in  possession  was  entitled  to  their  custody. 
Leathes  v.  Ltathes  (Chan.  Div.),  XXII— 48. 

2.  Duty  to  keep  down  interest.    A  tenant  for  life  of  real  estate,  upon ' 
which  the  debts  of  the  testator  have  been  ascertained  to  be  a  charge,  must  keep 
down  all  the  interest  which  accrues  due.    MwrshaU  v.  Crowther  (Chan.  Div.), 
XVI— 726. 

3.  Right  to  casual  profits.  In  18^  property  was  demised  for  a  term  deter- 
minable on  the  dropping  of  three  lives,  reserving  a  yearly  rent  and  a  heriot 
payable  on  the  dropping  of  each  life,  with  a  covenant  for  perpetual  renewal  at 
a  specified  fine  on  the  dropping  of  each  life.  Ip  1869  the  persons  who  had  then 
become  absolute  owners  subject  to  the  lease  settled  the  property  in  strict  settle- 
ment, giving  to  a  trustee  ample  powers  of  management,  with  powers  to  grant 
leases  with  or  without  covenants  for  renewal,  and  to  perform  any  covenant  for 
renewal  previously  entered  into  by  any  previous  owner,  or  by  the  trustee  for 
the  time  being,  so  that  in  every  such  appointment,  lease,  or  demise,  the  best 
rent  be  reserved  without  taking  any  fine  or  premium.  During  the  continuance 
of  a  tenancy  for  life  under  this  settlement  two  lives  dropped,  and  on  each  occa- 
sion a  heriot  was  paid  and  the  lease  renewed  by  the  trustee  at  a  fine  in  pursu- 
ance of  the  covenant : 

Held,  by  Bacon,  V.C.,  that  the  fines  and  heriots  ought  to  be  treated  as  moneys 
arising  under  a  power  of  sale  and  exchange,  and  to  be  invested  in  lands  to  be 
settled  to  the  same  uses ;  but  held^  by  the  Court  of  Appeal,  that  the  powers 
given  to  the  trustee  did  not  affect  the  question,  and  that  the  fines  and  heriots 
were  casual  profits  payable  to  the  tenant  for  life.  Brigstocke  v.  Brigstocke 
(Chan.  Div.),  -XXV— 344. 

4.  Right  to  limds  accumulated.  A  testator,  gave  to  his  trustees  a  tithe  rent 
charge  held  under  an  ecclesiastical  lease  for  twenty-one  years,  which  was  in 
practice  renewed  every  seven  years  on  payment  of  a  fine,  upon  trust  to  renew 
otut  of  the  proceeds,  and  to  apply  the  surplus  in  a  certain  way  during  the  life  of 
his  wife,  and  directed  that  after  her  death  it  should  form  part  of  his  residuary 
estaite.    He  gave  his  trustees  power  at  any  time  to  sell  the  leasehold  interest. 

The  lease  having  ceased  to  be  renewable : 

Held,  by  Malins,  V.C,  that  the  persons  interested  during  the  life  of  the 
widow  were  entitled  to  receive  the  rent  charge  free  from  any  deductions  for 
raising  a  renewal  fund  ;  and  that  a  renewal  fund  which  had  been  raised  out  of 
the  income,  but  could  not  be  applied  for-  renewal,  must  be  paid  to  the  persons 
entitled  to  the  income  : 

Held,  on  appeal,  that  the  leasehold  interest  ought  to  be  sold  and  the  proceeds 
inveslied,  and  only  the  income  of  this  fund  and  of  the  renewal  fund  applied  as 
income.    Maddy  v.  Hale  (Chan.  Div.),  XVIII— ^81. 

6.  Right  to  proceeds  of  timber  sold.  An  equitable  tenant  for  life  im- 
peachable for  waste  cut  timber  not  otherwise  than  in  due  course  of  management. 
The  proceeds  had  been  brought  into  court  and  the  income  ordered  to  be  paid  to 
her.  On  her  death  her  son,  being  the  next  tenant  for  life  dispunishable  for 
waste,  petitioned  for  payment  to  him  of  the  timber  money  in  court : 
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Held,  that  he  was  entitled  to  the  money,  as  he  would  have  been  entitled  to 
the  trees  which  produced  it.    Lamndes  v.  Norton  (Chan.  Div.),  XXII— 715. 

6.  Prodnction  of  cestui  que  vie.  Where  an  application  is  made  under  tbe 
statute  6  Anne,  c.  18,  s.  1,  to  the  partj  in  possession  of  an  estate  for  the  produc- 
tion of  a  cestui  que  vie  to  the  person  entitled  to  the  estate  in  remainder,  and  the 
party  in  possession  does  not  respond  to  the  application,  the  applicant  is  .entitled 
to  an  order  for  production.  MaUer  of  Owen  (Chan.  Div.),  XXVI--5W.  See 
note,  Id.,  001. 

7.  Proceedings  for  sale  of  settled  lands.  A  petition  under  25  &  26  Vict 
c.  108,  s.  3,  by  trustees  having  power  to  sell  settled  lands  with  the  consent  of 
the  tenant  for  life  for  leave  to  sell  the  land  and  minerals  separately,  need  not 
be  served  on  the  remaindermen.    Nagl6*»  Trusts  (Chan.  Div.),  XXII— 677. 

8.  Value  of  estate.  Testatrix,  being  possessed  of  reversionary  interests, 
bequeathed  them  to  a  tenant  for  life,  with  remainder  over.  Before  the  rever- 
sionary  interests  fell  into  possession,  the  devisee  for  life  died. 

The  reversionary  interests  having  afterwards  fallen  in  : 

HeJd^  that,  in  estimating  what  was  due  to  the  estate  of  the  devisee  for  hfe, 
the  value  of  the  reversions  must  be  calculated  as  at  the  end  of  a  year  from  the 
testatrix's  death,  on  the  assumption  that  they  would  fall  in  when  they  actoally 
did  ;  and  that  the  devisee  for  life  was  entitled  to  £A  per  cent,  on  that  amount 
from  the  death.     Wi-igkt  v.  Lambert  (Chan.  Div.),  XXIII— 258. 

TENDER. 

1.  To  clerk,  when  good.  Money  payable  as  a  composition  on  a  sum  due  to 
a  solicitor  for  costs  was  tendered  to  a  clerk  in  his  office,  who,  saying  that  the 
solicitor  was  out,  and  that  he,  the  clerk,  had  "no  instructions,''  refused  the 
money  : 

Held,  that  the  clerk's  statement  did  not  amount  to  a  disclaimer  of  his  author- 
ity to  receive  the  money  ;  as  he  was  apparently  conducting  his  master's  busi- 
ness in  the  office,  such  authority  might  be  implied  ;  and,  therefore,  the  tender 
was  good: 

Denman,  J.,  dissents  on  the  ground  that  the  statement  was,  in  effect,  a  dis- 
claimer of  authority.    Finch  v.  Boning  (Com.  PL  Div.),  XXX—- 447. 

See  Salb,  27. 
THREATS  —  See  Criminal  Law,  82. 

TIME. 

1.  Oompatation  of.  On  the  21st  of  October,  the  respondent  kept  a  dog  with- 
out having  in  force  a  license  granted  under  80  Vict.  c.  5.  He  thereby  became 
liable  to  a  penalty  under  s.  8.  His  default  was  discovered  by  the  excise,  and 
he  took  out  a  license  at  a  later  hour  on  the  same  day. 

Sect.  6  enacts  that  every  license  shall  commence  on  the  day  on  which  the 
same  shall  be  granted. 

i\n  information  against  him  laid  before  a  magistrate,  charged  his  offence  to 
to  have  been  committed  on  the  21st  of  October.  At  the  hearing,  he  prodaoed 
the  license  granted  on  the  21st  of  October,  and  the  charge  was  dismissed : 
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Heldf  that  the  dismissal  was  wrong,  because  an  offence  had  been  committed 
on  the  2l8t  of  October,  and  the  subsequent  license  operated  only  from  the 
time  when  it  was  granted,  and  did  not  relate  back  to  the  earliest  moment  of 
that  day  so  as  to  justify  the  violation  of  the  act  before  the  license  existed. 
Campbell  v.  Strangewayi  (Com.  PI.  Div.),  XXX — 54.     See  notes,  Id.,  57. 

2. The  35  &  36  Vict.  c.  65,  s.  3,  provides  for  an  application  for  an  order 

of  affiliation  by  any  single  woman  who  may  be  delivered  of  a  bastard  cUild 
"  after  tlie  passing  of  this  act."  The  act,  which  came  into  immediate  operation, 
received  the  royal  assent  on  the  10th  of  August,  1872  : 

Held,  that  an  order  of  affiliation  might  be  made  under  the  act  in  respect  of  a 
child  bom  at  any  time  of  the  day  on  the  10th  of  August,  1872,  inasmuch  as  the 
act  in  contemplation  of  law  for  this  purpose  came  into  effect  from  the  com- 
mencement of  the  day  on  which  it  received  the  royal  assent.  Tomlinson  v. 
Buaock{<^  B.  Div.),  XXVIII— 751.     See  notes,  Id.,  754. 

See  Criminal  Law,  130,  131. 

TITLE. 

1.  SectnritieB.  The  plaintiffs,  bankers  at  Lima,  established  a  credit  agency 
with  the  General  Company  in  London,  and  agreed  to  send  remittances  within 
ninety  days  to  cover  drafts.  The  General  Company,  being  in  difficulties,  ob- 
tained an  advance  of  money  from  the  Peruvian  Bank,  to  be  repaid  out  of 
expected  remittances  from  the  Lima  Bank  to  cover  bills  then  current,  and  the 
Peruvian  Bank  employed  as  agents  to  receive  and  select  from  the  expected  secu- 
rities, the  managing  director  of  the  General  Company  and  their  own  managing 
director,  who  had  been,  two  years  previously,  the  manager  ot  the  General  Com- 
pany, and  was  cognizant  of  and  party  to  the  arrangement  with  the  Lima  Bank. 
The  securities  were  selected  by  and  handed  over  to  the  Peruvian  Bank  upon 
their  arrival,  and  the  follovring  day  the  General  Company  stopped  payment  and 
was  wound  up  : 

Held,  that  the  Lima  Bank  had  no  title  to  recover  the  securities  from  the 
Peruvian  Bank.  Banco  de  Lima  v.  Anglo-Peruvian  Bank  (Chan.  Div.),  XXV 
—194. 

See  Assignment,  2,  3,  6,  10 ;  Bani^uftcy,  53-70 ;  Bona  Fidb  Pxtbchabeb, 

1-6  ;  Eminbnt  Domain,  5-8 ;  Willb,  59-69. 

TOLLS. 

1.  Qrant  of  right  to.  Where  the  fishermen  of  a  sea  village  had  been  imme- 
morially  accustomed  to  beach  their  boats  in  winter  on  ground  adjoining  the 
harbor,  and  where  the  proprietor  had  subsequently  obtained  a  local  act  author- 
izing his  levy  of  five  shillings  yearly  for  each  boat  beached,  the  fishermen's 
rights  were  enforced  against  him  ;  and  it  was  Tield,  that  he  could  not  exclude 
the  fishermen  from  the  ground  used  for  beaching  without  assigning  to  them  other 
ground  equally  well  adapted  for  the  purpose.  Aiton  v.  Stephen  (App.  Cas.) 
XVI— 112. 

2. When  an  act  authorizes  the  exaction  of  a  toll,  the  accommodation 

for  which  the  toll  is  authopzed  must  be  provided.     Id. 

See  TtJBNPiKB,  1. 
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TORTS— i8fe«  Trespass,  1-4. 

TRADEMARK. 
1.  What  may  be.    A  single  letter  cannot  be  registered  as  a  trademark  under 
the  Trademarks  Registration  Acts.     Matter  of  Mitchell  (Chan.  DiY.)i  XXIII 
—386. 

2. Anj  person  who  has  become  acquainted  with  the  process  of  nuina- 

facturing  an  article  which  is  in  general  secret  is  entitled  to  manufactare  it,  and 
if  the  name  of  the  first  manufacturer  has  become  attached  to  the  article,  any 
person  afterwards  manufacturing  is  entitled  to  describe  it  bj  the  name  of  sach 
original  manufacturer,  and  if  he  happens  to  be  of  the  same  name  as  the  origi- 
nal manufacturer,  he  may  use  his  name  in  describing  his  business,  or  allow  it 
to  be  used  by  a  company  formed  by  htm  for  the  purpose  of  carrying  on  the  busi- 
ness, notwithstanding  that  the  representatives  of  the  original  manufacturer 
continue  to  carry  on  the  old  manufacture  under  the  old  name.  JToMim  ▼. 
TTiorley's  Cattle  Food  Co,  (Chan.  Div.),  XXIII— 175. 

3.  A  word  or  distinctive  combination  of  letters  such  as  "  AEILTTON,'* 

is  not  "  a  distinctive  device,  mark,  or  heading  **  within  the  meaning  of  sect  10 
of  the  Trademarks  Registration  Act,  1875  (88  &  S9  Vict.  c.  91),  and  cannot  be 
registered  as  a  trademark  under  the  act.  Stephens,  Matter  of  (Chan.  Div.)t 
XVIII— 749. 

4.  Registration  oi  The  applicants,  who  were  iron  manufacturen,  had  for 
a  long  period  before  the  passing  of  the  Trademarks  Registration  Act,  1875,  been 
in  the  habit  of  using  as  trademarks  the  letters  B  B  H,  which  were  the  initials 
of  the  firm,  and  also  the  same  marks  coupled  with  symbols  or  words  common 
to  the  trade,  denoting  the  quality  of  the  iron  : 

Held,  by  Malins,  V.C.,  that  every  mark,  or  combination  of  marks  or  words 
used  as  a  trademark  before  passing  of  the  Trademarks  Registration  Act,  1875, 
which  would  have  entitled  the  proprietor  to  maintain  a  suit  for  infringement 
against  any  person  imitating  it,  may  be  registered  as  a  trademark  under  the  act, 
and  a  trader  is  entitled  to  register  a  series  of  such  marks  which  only  differ  from 
each  other  by  combining  in  different  modes  a  mark  common  to  all  of  them  and 
peculiar  to  the  trader,  with  words  merely  indictative  of  the  quality  of  the 
goods  marked  or  symbols  common  to  the  trade,  a  note  being  in  such  a  case  en- 
tered in  the  register  specifying  the  portions  of  the  combination  as  to  which  no 
exclusive  right  is  claimed.  Matter  of  Ba/rrou^e  Trademarks  (Chan.  Div.),  XXII 
—127. 

6. Hdd,  by  the  Court  of  Appeal,  that  the  proper  mode  of  registratioQ 

was  to  register  the  trademark  B  B  H  to  be  used  either  alone  or  with  any  device 
or  words  signifying  the  quality  of  the  iron.     Id. 

6. A  regulation  having  been  issued  by  the  Commissioneis  of  Patents  fo^ 

bidding  the  registration  as  a  trademark  of  any  word  in  foreign  characters : 

Held,  that  such  regulation  was  ultra  vires  and  void.  Matter  qf  Bother\om*i 
Trademark  (Chan.  Div.),  XXVII— 497. 

7.  A  firm  of  watchmakers,  who  for  many  years  had  been  in  the  habit  of 

using  the  word  "  Tod  "  painted  or  engraved  in  Arabic  characters  on  the  dials  of 
watches,  as  a  trademark  for  a  particular  class  of  watches,  consagned  by  the 
piakers  to  a  firm  of  Tod,  MaUer  &  Co.,  for  sale  in  the  East  —  where  the  mark 
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was  well  known  —  applied  to  have  this  trademark  registered  The  Registrar,  in 
obedience  to  the  above  mentioned  regulation  of  the  Commisioners  of  Patents  re- 
fased.  The  court  ordered  the  trademarks  register  to  be  rectified  hj  inserting 
therein  the  name  of  the  firm  as  proprietors  of  the  trademark.     Id. 

8. When  a  label  for  cotton  g^oods,  which  had  been  used  as  a  trademark 

before  the  passing  of  the  Trademarks  Registration  Act,  1875,  has  been  placed 
by  the  Committee  of  Experts,  appointed  under  the  59th  Rule  of  the  Rules  for 
Registration  of  Trademarks,  in  the  second  class,  as  not  being  a  trademark  as 
defined  by  the  act,  the  decision  of  the  committee  is,  in  general,  final  ;  and  a 
jadge  of  the  Chancery  Division  ought  not  to  order  the  registration  of  such 
label  except  under  special  circumstances :  as,  for  instance,  that  the  committee 
have  proceeded  on  a  wrong  principle.  Matter  of  Orr  Moing'a  Trademark 
(Chan.  Div.),  XXV— 600.  ^ 

9. There  being  under  the  Trademarks  Registration  Act,  1875,  four  trade- 
marks including  an  anchor  registered  in  respect  of  goods  in  Class  42  of  the  Ist 
schedule  to  the  Rules  made  under  the  act,  the  court  refused  to  give  leave  to 
the  Registrar  to  register  a  new  trademark  including  an  anchor  in  respect  of 
goods  in  the  same  class,  but  different  in  character  from  those  goods  for  which 
the  four  trademarks  had  been  registered.  JSargreavi^e  Trademark,  Matter  of 
(Chan.  Div.),  XXVII— 870. 

10.  Right  by  custom.  An  arrangement  was  made  between  W.,  R.,  and  G., 
that  W.,  a  manufacturer,  shotild  consign  cotton  cloths  to  G.  in  Rangoon,  paying 
him  an  inclusive  commission.  The  goods  were  to  be  exported  through  R.,  who 
acted  as  shipping  agent,  and  was  to  see  to  the  goods  being  finished  and  packed, 
for  which  services  he  received  a  commission  from  G.  A  particular  mark  was 
by  arrangement  between  the  three  parties  adopted  for  the  goods,  of  which  some 
portions  and  the  general  arrangement  were  new,  and  other  portions  consisted  of 
R.'s  name  and  arms,  and  of  a  symbol  which  had  formerly  been  used  by  G. 
After  goods  had  been  r^^ularly  exported  for  some  years  under  this  arrangement, 
W.  ceased  to  send  goods  through  R. ,  and  commenced  exporting  them  to  Ran- 
goon through  the  agency  of  F.,  continuing  to  use  the  old  mark,  except  that  the 
name  and  arms  of  F.  were  substituted  for  those  of  R.  At  the  same  time  R. 
commenced  exporting  other  goods  under  the  old  mark. 

Cross  actions  were  commenced  for  injunctions,  in  which  R.  set  up  an  alleged 
custom  in  Manchester,  giving  the  right  to  the  trademarks  to  the  shipping 
agent: 

Bield,  npon  the  evidence,  that  no  such  custom  existed.  Ward  v.  Botdmon, 
and  Bobiruon  v.  Fmlap  (Chan.  Div.),  XXVI— 269. 

11. Seldy  also,  that  neither  R.  nor  W.  had  any  exclusive  right  to  the 

use  of  the  mark,  and  that  both  actions  must  be  dismissed.    Id. 

12.  Right  alter  expiration  of  patent.  Where  the  inventor  of  a  new  sub- 
stance has  given  to  it  a  name,  and,  having  taken  out  a  patent  for  his  invention, 
has,  during  the  continuance  of  the  patent,  alone  made  and  sold  the  substance 
by  that  name,  be  is  nevertheless  not  entitled  to  the  exclusive  use  of  that  name 
after  the  expiration  of  the  patent.  Linoleum  Mfg,  Co.  v.  Nairn  (Chan.  Div.), 
XXV-48. 

Vol  n.  84 
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13.  Infringement.  The  plaintiff  was  the  owner  of  and  worked  all  the  collie- 
ries in  the  parish  of  R.  in  Somersetshire,  and  owned  all  the  coal  in  that  parish, 
with  a  small  exception.  She  carried  on  the  business  of  working  the  collierieg 
and  selling  the  coal  in  her  own  name,  adding  to  it  on  her  wagons  and  bill-hetds 
the  words  "R.  Collieries."  The  defendants,  from  1868,  carried  on  at  B.  the 
business  of  coal  merchants  as  the  "  R.  Coal  Co.,"  having  depots  at  various  rail- 
way stations  in  the  south  and  west  of  England,  at  which  they  sold  different 
kinds  of  coal.  They  became  in  1876  the  lessees  of  and  worked  a  colliery  out- 
side the  parish  of  'R.,  but  in  a  district  or  basin  in  which  coal  was  raised  similar 
to  that  raised  within  the  parish,  coal  raised  in  the  district,  but  outside  the  par- 
ish, being  known  in  the  market  as  R.  coal.  In  1873  the  defendants  began  to 
sell  coals  at  G.  in  Surrey,  by  means  of  a  local  agent,  and  in  1875  they  booght 
the  good-will  of  a  retail  coal  dealer  name^  C.  at  G.,  who  had  become  bankrupt. 
They  then  advertised  themselves  in  tire  Surrey  newspapers,  and  otherwise  in 
the  neighborhood,  as  *'  The  R.  Colliery  Proprietors  and  Factors,  Coal  and  Coke 
Merchants  (late  C.  &  Co.),"  and  offered  to  supply  coal  of  every  description  direct 
from  the  collieries : 

Heidi  that  the  defendants  were  not  entitled  to  use  the  name  "  The  R.  Colliery 
Proprietors,"  unless  and  until  they  should  acquire  a  colliery  within  the  parish 
of  R.,  or  to  use  any  style  implying  that  their  coal  came  from  the  parish  of  R., 
unless  and  until  they  should  become  authorized  to  sell  coals  raised  from  a  col- 
liery within  that  parish.     Braham  v.  Beachim  (Chan.  Div.),  XXV — 65. 

14. Held,  also,  that,  the  acts  of  the  defendants  being  calculated  to 

induce  purchasers  to  believe  that  the  defendants  were  selling  the  plaintiff's  ooal, 
it  was  not  necessary  for  the  plaintiff  to  prove  any  instance  of  actual  deception, 
or  any  actual  damage.     Id. 

16. The  plaintiffs  were  the  publishers  of  a  work  intituled  "Hetty's 

Royal  Modem  Tutor  for  the  Pianoforte,"  a  revised  edition  of  which  had  been 
brought  out  in  1867,  and  which  was  well  known  and  had  an  extensive  sale,  bat 
was  not  so  registered  as  to  secure  copyright.  In  1874  the  defendant  employed 
Hemy  to  revise  an  old  work,  intituled  "  Jousse's  Royal  Standard  Pianoforte 
Tutor,"  which  had  formerly  been  in  high  repute,  but  had  entirely  fallen  into 
disuse.  This  revised  work  the  defendant  brought  out  under  the  tiUe,  "Hemy's 
New  and  Revised  Edition  of  Jousse's  Royal  Standard  Pianoforte  Tutor,"  the 
word  "Hemy's,"  both  on  the  outside  of  the  book  and  on  the  title-page,  being 
printed  in  much  larger  and  more  conspicuous  type  than  any  other  of  the  words : 

ffddt  that  the  plaintiffs  were  entitled  to  an  injunction  restraining  the  defend- 
ant from  offering  his  work  for  sale  with  its  present  form,  title-page,  and  cover, 
or  any  other  form,  title-page,  or  cover,  calculated  to  deceive  persons  into  the 
belief  that  it  was  the  plaintiffs'  work.  MetOer  v.  Wood  (Chan.  Div.),  XXV 
—517. 

16. In  1862  a  patent  for  improvements  in  filters  was  taken  out  by  S.  C. 

in  the  name  of  himself  and  of  his  son  G.  C,  aged  seventeen.  After  the  death 
of  S.  C.  in  the  same  year,  the  business  was  carried  on  by  G.  C. ,  who  made  and 
sold  filters  under  the  title,  and  marked  with  a  label  as  "  S.  C.'s  Improved  Patent 
Gold  Medal  Self-cleaning  Rapid  Water  Filters."  The  patent  of  1862  was 
allowed  to  lapse  in  1865.  In  1867  G.  C,  who  had  then  attained  twenty-one, 
altered  his  label  to  '*G.  C.'s  Improved  Patent  Gold  Medal  Self -cleaning  Rapid 
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Water  Filters,"  above  which  was  a  medallion  oontaining  the  royal  arms,  sur- 
moanted  by  the  words  "  By  Her  Majesty's  Royal  Letters  Patent."  The  defend- 
ants who  had  been  in  G.  C.'s  employ,  set  up  in  business  in  the  same  town  in 
1876  as  makers  and  sellers  of  filters,  which  were  .similar  in  appearance  to  those 
of  Q.  C.'s,  and  inscribed  with  "  S.  C.'s  Patent  Prize  Medal  Self-cleaning  Rapid 
Water  Filters,  Improved  and  Manufactured  by  W.  &.  Ck)."  : 

Held,  first,  that  the  label  used  by  the  plaintiff  was  not  a  trademark,  but  only 
a  description  of  the  article  as  made  according  to  S.  C.'s  patent,  which  was  com- 
mon to  all  the  public    Cheavin  v.  Walker  (Chan.  Div.),  XXII— 513. 

17. Secondly,  that  there  was  nothing  in  the  defendants'  label  calculated 

to  mislead  the  public  by  a  fraudulent  imitation  of  the  plaintiffs  label.     Id. 

18. Thirdly,  that  the  plaintiffs  label,  coupled  with  the  medallion  of  the 

royal  arms,  constituted  a  false  representation  that  the  patent  was  still  subsist- 
ing, and  disentitled  the  plaintiff  to  relief  by  injunction.     Id. 

19.  Protection  of.  Where  the  first  producer  of  an  article  of  manufacture  has 
identified  with  it  a  particular  name,  whether  his  own  name  or  a  name  which  is 
a  word  descriptive  of  the  article  itself,  such  name  becomes  a  trademark,  and 
cannot  be  adopted  and  employed  by  another  person  in  advertising  a  similar  arti- 
cle ;  but  such  adoption  and  employment  will  be  restrained  by  injunction. 
Singer  Machine  Mdnufaeturers  v.  Wilson  (App.  Gas.),  XXIY — 272  ;  reversing 
S.C,  XVI— 827.     See  notes.  XXIV— 296. 

20. S.  made  a  sewing  machine,  to  which  he  gave  his  own  name ;  it 

became  known  by  that  name.  He  afterwards  took  other  persons  into  partner- 
ship with  him  for  the  sale  of  the  machines  known  as  the  *'  S."  sewing  machines, 
and  which  were  made  in  great  variety,  and  with  many  modifications,  but  though 
not  protected  by  patents,  were  established  in  public  favor  under  that  name. 
W.  sold  sewing  machines,  and  advertised,  among  others,  *'  S."  sewing  machines, 
but  osed  his  own  trademark  on  the  machines,  and  expressly  stated  in  his  adver- 
tisements that  the  machines  sold  by  him  were  manufactured  by  himself  : 

JJeldt  that  this,  nevertheless,  constituted  a  wrongful  invasion  of  the  property 
of  S.,  and  that  W.  might  be  restrained  by  injunction.     Id. 

21. Fraud  is  not  necessary  to  be  averred  or  proved  in  order  to  obtain 

protection  for  a  trademark.    Id. 

22. Q^€Bre,  whether  the  same  reasoning  and  the  same  rules  are  applica- 
ble to  a  trademark  and  to  a  name  used  in  an  advertisement.     Id. 

23. QtUKre,  whether  there  is  a  property  in  a  name,  and  whether,  in  a 

eajse  like  this,  it  is  necessary  to  prove  fraud  in  the  person  who  without  warrant 
adopts  it.     Id. 

24.  The  plaintiff  manufactured  a  fluid  which  he  sold  under  the  name  of 

"  Aromatic  Bitters,"  and  it  was  described  by  this  name  upon  the  wrappers  of 
the  bottles  in  which  it  was  sold.  It  became,  however,  generally  known  in  the 
market  by  the  name  of  "  Angostura  Bitters,"  it  having  been  originally  manu- 
factured at  the  town  of  Angostura  in  Venezuela.  The  name  of  this  town  was 
afterwards,  by  a  decree  of  the  state,  changed  to  Cuidad  Bolivar.  After  this 
change  had  taken  place,  the  defendant  began  to  manufacture  in  the  same  town 
a  different  fluid,  which  he  at  first  sold  under  the  name  of  "Aromatic  Bitters," 
bat,  having  been  restrained  in  an  English  colony  from  using  that  name,  he 
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adopted  the  name  ''Angostura  Bitters,"  and  placed  it  upon  the  wrappers  of  his 
bottles,  also  registering  his  wrapper  at  Stationers'  Hall.  His  wrappers  were 
very  similar  to  those  of  the  plaintiff,  but  thej  contained  a  statement  tliat  tlie 
fluid  was  prepared  by  the  defendant.  After  this  the  plaintiff  adopted  the  name 
"Angostura  Bitters/'  and  placed  it  upon  his  wrappers,  and  he  brought  ao  action 
against  the  defendant,  claiming  an  injunction  to  restrain  him  from  imitating 
the  plaintiff's  wrappers,  and  from  using  the  name  "Angostura  Bitters."  At  tbe 
time  when  the  action  was  brought  the  plaintiff  had  ceased  to  carry  on  his  man- 
ufacture at  Cuidad  Bolivar : 

Held,  upon  the  evidence,  that  the  defendant  had  been  guilty  of  an  attempt  to 
deceive,  and  that,  though  he  could  not  be  restrained  from  using  the  name  "  An- 
gostura Bitters,"  in  case  he  should  ever  discover  the  plaintiff's  secret,  and  man- 
ufacture the  same  fluid,  yet  he  must  be  restrained  ,from  using  the  name  so  u  to 
deceive  the  public  into  the  belief  that  his  fluid  was  the  plaintiff's.  SUgeti  ▼. 
FindlaUr  (Chan.  Div.),  XXV— 21. 

25. It  was  alleged  by  the  defendant  that  the  plaintiff  was  disentitled  to 

relief,  because,  at  the  time  of  the  trial,  he  was  using  wrappers  which  contained 
a  misrepresentation.  The  plaintiff  did  not  begin  to  use  those  wrappers  ontil 
after  the  action  had  been  brought : 

Held,  that  there  was  in  fact  no  misrepresentation  in  the  wrappers  in  qneation, 
but  that,  even  if  there  had  been,  a  misrepresentation  not  made  till  after  the 
commencement  of  the  action  would  not  have  affected  the  plaintiff's  title  to  re- 
lief.   Id. 

26. The  plaintiffs  alleged  in  their  statement  of  claim  that  their  hoose 

had  been  called  "  Ashford  Lodge"  for  sixty  years,  and  the  adjoining  house  be- 
longing to  the  defendant  had  been  called  "  Ashford  Villa"  for  forty  years,  and 
that  the  defendant  had  recently  altered  the  name  of  his  house  to  that  of  the 
plaintiffs'  house.  The  plaintiffs  alleged  that  this  act  of  the  defendant  had 
caused  them  great  inconvenience  and  annoyance,  and  had  materially  diminished 
the  value  of  their  property,  and  they  claimed  an  injunction  to  restrain  the  de- 
fendant from  continuing  to  use  the  name  of  their  house  : 

Held,  that  the  alleged  act  of  the  defendant  in  calling  his  boose  by  tbe  name 
of  the  plaintiffs'  house  was  not  a  violation  of  any  l^gal  right  of  the  plaintiffis : 
and  there  being  no  allegation  of  malicious  intention,  a  demurrer  to  tbe  state- 
ment of  claim  was  allowed.    Day  v.  Broymrigg  (Chan.  Diy.),  XXVI — ^708. 

27.  There  is  nothing  in  the  Companies  Act,  1863,  to  affect  the  right  of  a 

company  registered  under  a  particular  name  to  an  injunction  restraining  another 
company  which,  notwithstanding  the  prohibition  of  sect.  20  against  identity  of 
names,  has  been  registered  under  an  identical  or  a  similar  name,  from  carrying 
on  its  business  under  that  name,  if  it  is  proved  that  that  name  is  calculated  to 
deceive ;  the  principles  applicable  to  individuals  trading  under  identical  or  simi- 
lar names  applying  equally  to  companies.  Merchant  Banking  Qo,  v.  Merdan^^ 
Joint  Stock  Bank  (Chan.  Div.),  XXVI— 389.    See  notes.  Id.,  846. 

See  Injunction,  14-18. 

TRESPASS. 

1.  What  is.  A  near  relative  of  a  deceased  person  being  in  the  house  it  the 
death,  removed  some  jewelry  of  the  deceased  from  one  room  to  another.    The 
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executor  having  brought  trespaas  for  this  asportation,  the  Jurj  found  that  the 
defendant  removed  the  goods  bona  fide  for  their  preservation  : 

Held,  that  this  was  no  answer  to  the  action.  Kirk  v.  Gfregory  (Ezch.  Biv.), 
XVI— 629. 

2. Semhle^  that  if  the  defendant  had  proved  not  merely  that  the  interfer- 
ence was  made  bona  fide  for  the  preservation  of  the  goods,  bat  that  it  was  rea- 
sonably necessary,  and  that  it  was  carried  out  in  a  reasonable  manner,  this 
would  have  constituted  a  good  defence.     Id. 

3.  Fox  hunting.  A  person  is  not  justified  in  entering  the  land  of  another 
against  his  will  for  the  purposes  of  the  sport  of  fox  hunting.  Paul  v.  Bummer- 
hayes  (Q.  B.  Div.),  XXVIII— 664.     See  notes,  Id.,  667. 

4.  Seizure  on  suspicion.  By  the  Kidnapping  Act,  1872,  s.  8,  vessels  carry- 
ing native  laborers  of  the  South  Sea  Islands,  not  being  part  of  the  crew,  must 
have  a  licen.«e  ;  by  s.  6,  vessels  carrying  native  laborers  without  a  license  are 
subject  to  the  provisions  of  s.  16  ;  by  s.  9,  to  detain  or  confine  a  native  for  the 
purpose  of  removing  him  from  one  place  to  another  is  declared  to  be  felony;  by 
B.  16,  any  vessel  suspected  upon  reasonable  grounds  of  committing  an  offence 
against  the  9th  section  may  be  detained  ;  by  s.  20,  no  damages  shall  be  payable 
and  no  officer  shall  be  responsible  for  the  detention  or  seizure  of  a  vessel  in  pur- 
suance of  the  act. 

Before  the  passing  of  the  Kidnapping  Act,  1872,  the  plaintifrs  vessel  sailed 
on  a  voyage  to  the  South  Sea  Islands  for  the  purpose  of  fishing  ;  her  master 
hired  native  laborers,  and  after  the  fishing  was  over  the  vessel  was  engaged  in 
carrying  the  natives  home  when  she  was  seized  by  a  man-of-war,  of  which  the 
defendant  was  commander ;  at  the  time  of  the  seizure  the  defendant  Ixyna  fide 
believed  that  there  was  reasonable  ground  for  suspecting  that  an  offence  had 
been  committed  against  the  act : 

HMt  no  action  would  lie  against  the  defendant.  Burm  v.  NoweU  (Q.  B. 
Div.),  XXIX-n384, 

Bee  Action,  6. 

TRIAL  —  flfetf  PBAcncB,  57,  bto. 

TROVER  —  See  Bills  op  Lading,  7. 

TRUSTS  AND  TRUSTEES. 

1.  Bare  tmstee,  who  is  not.  A  trustee  with  a  beneficial  interest  in  the 
trust  estate  is  not  a  *'  bare  trustee  "  within  the  Land  Transfer  Act,  1875,  s.  48. 
Morgan  v.  dioaneea  U.  San,  AutJiorUy  (Chan.  Div.),  XXVI~860.  See  notes, 
Id.,  364. 

2.  Thus  a  vendor  of  freeholds  who  let  the  purchaser  into  possession  be- 
fore payment  of  the  purchase-money  and  execution  of  the  conveyance  was,  by 
reason  of  his  having  a  lien  on  the  property  for  his  purohase-money  and  not  be- 
ing bound  to  convey  until  payment,  held  not  to  be  a  ''  bare  trustee"  within  the 
act,  so  that,  upon  his  death,  the  money  still  remaining  unpaid  and  the  conveyance 
unexecated,  the  legal  estate  passed  to  his  heir-at-law.     Id. 

3. QuoBre,  whether  a  trustee  without  a  beneficial  interest  in  the  trust 
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estate,  bat  having  active  duties  to  perform  in  relation  thereto,  is  a  "bare trus- 
tee "  within  the  act.     Id. 

4.  ConstructiTe  trusts.  G.  had  purchased  certain  calico  printing  wortufor 
the  sum  of  £15,000.  G.  and  S.  associated  themselves  together  as  promoters  of 
a  company  formed  for  the  purchase  of  the  works  from  O.,  and  for  the  purposes 
of  the  negotiations  for  such  purchase  a  contract,  which  the  jurj  found  to  be  a 
sham  contract,  was  entered  into  between  them  for  the  pretended  sale  of  the 
works  by  G.  to  8.  for  £20,000.  The  company  was  ultimately  formed,  its  direc- 
tors being  nominees  of  G.  and  S.,  and  the  works  were  conveyed  by  G.  and  S. 
.  to  the  company  for  £20,000.  It  was'  agreed  between  G.  and  S.  that  G.  should 
pay  the  sum  of  £3,000  out  of  the  purchase-money  to  S.,  but  this  agreement  was 
not  communicated  to  the  directors  of  the  company  when  the  sale  to  the  com- 
pany was  effected  : 

Hddy  that  S. ,  as  a  promoter  of  the  company,  was  not  entitled  to  secure  any 
profit  to  himself  out  of  the  formation  of  the  company  without  the  knowledge  of 
the  directors,  and  that  such  being  the  case  the  company  were  entitled  to  treat 
the  agreement  made  between  G.  and  S.  as  made  by  S.  on  their  behalf,  and  to 
enforce  it  against  G.,  and  that  consequently  they  could  recover  from  G.  so 
much  of  the  £3,000  which  he  had  agreed  to  pay  to  S.  as  remained  unpaid. 
Whaley  Bridge,  etc,,  Co.  v.  Qreen  (Q.  B.  Div.),  XXIX—103.    See  not«,  Id.,  198. 

6. A  person  who  makes  a  valid  contract  for  the  sale  of  real  estate, 

thereby  becomes  a  constructive  trustee  of  such  real  estate  for  the  purchaser, 
with  a  right  to  retain  possession  and  control  until  payment  of  the  purchase- 
money,  and  such  real  estate  will  pass  by  a  devise  of  all  the  real  estate  vested  in 
him  as  trustee.  Lysaght  v.  EdiDorda  (Chan.  Div.},  XVII — 594.  See  notes, 
Id.,  614. 

6. Testator  bequeathed  a  legacy  to  each  child,  and  directed  his  execu- 
tors to  stand  possessed  of  his  residuary  estate  in  trust  for  all  his  children,  the 
shares  of  those  under  age  to  be  invested  in  consols,  and  paid  to  them  at  twentj- 
one  or  marriage.  There  were  trusts  for  maintenance,  education  and  accumula- 
tion for  the  benefit  of  the  infants.  The  executors  invested  the  legacies  and 
shares  of  two  of  the  infants  in  consols  in  their  own  and  the  infants'  names,  and 
died  leaving  the  infants  surviving.  Held,  that  the  definition  of  "trustee "in 
the  Trustee  Act,  1850,  sect.  2,  included  the  case  of  consols  which  had  been 
transferred  into  the  name  of  an  infant  who  was  the  sole  beneficial  owner  of 
them,  but  subject  to  a  direction  in  regard  to  maintenance  or  otherwise,  vested 
in  somebody  else,  and  which  direction  could  not  in  this  case  be  practically  per- 
formed so  long  as  the  consols  remained  in  the  name  of  the  infants  ;  and  ordered 
that  the  infants  be  treated  as  trustees  of  the  consols ;  and  the  legal  personal 
representative  of  the  last  surviving  trustee  under  the  will  was  appointed  to 
transfer  the  consols  into  court.     Gardner  v.  Cotoles  (Chan.  Div.),  XyiII~520. 

7. A  vendor  of  land  subject  to  a  yearly  tenancy,  who  finds  that  without 

fault  on  the  part  of  either  the  purchase  cannot  be  completed  until  after  the 
existing  tenancy  will  expire,  is  so  far  a  trustee  for  the  purchaser  that  it  is  his 
duty  to  relet  the  land  on  a  yearly  tenancy,  unless  indemnified  by  the  purchaser 
against  all  loss.     Egmont  v.  Smith  (Chan.  Div.),  XXIII— 93. 

8.  Appointment  of  new  trustees.  Where  a  sole  trustee  of  leaseholds  had 
died  intestate,  and  had  no  legal  personal  representative,  and  new  trustees  had 
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been  duly  appointed  ander  the  settlement,  the  court  reappointed  the  same  two 
persons  trustees,  and  made  an  order  vesting  the  leaseholds  in  them. 

Tlie  decision  of  the  Master  of  the  Rolls  reversed.     Matter  of  Dagleish's  Settle- 
ment {Chtm.  Div.),  XIX--729. 

9. Where  one  of  several  trustees  is  a  lunatic  and  it  is  desired  to  appoint 

a  new  trustee  in  his  place,  the  petition  must  be  entitled  in  the  Chancery  Divi- 
sion as  well  as  in  Lunacy,  otherwise  the  vesting  order  will  sever  the  joint  ten- 
ancy.   Matter  of  Pearson  (Chan.  Div.),  XXII— 589. 

10. The  sole  surviving  trustee  of  a  sum  of  stock'  under  a  settlement 

having  become  of  unsound  mind,  the  persons  beneficially  entitled  presented  a 
petition  in  Lunacy  for  an  order  vesting  in  them  the  right  to  transfer  the  stock 
and  receive  the  dividends  : 

Held,  that  such  an  order  ought  not  to  be  made,  as  it  would  be  administering 
the  trust  in  Lunacy;  but,  on  the  petition  being  amended  and  intituled  in  the 
Chancery  Division  as  well  as  in  Lunacy,  an  order  was  made  appointing  the  peti- 
tioners trustees  of  the  settlement,  and  vesting  in  them,  as  such,  the  right  to 
transfer  the  stock  and  receive  the  dividends.  Matter  of  Ourrie  (Chan.  Div.), 
XXVI-537. 

11.  A  petition  for  the  appointment  of  new  trustees  and  for  a  vesting 

order,  where  the  existing  sole  trustee  is  of  unsound  mind  and  out  of  the  juris- 
diction, need  not  be  presented  in  Lunacy  as  well  as  in  Chancery.  MaUer  of 
Gardner's  TrusU  {Qh^ji,  Div.),  XXVI— 476. 

12.  Validity  of  trust.  Bequest  to  the  incumbent  for  the  time  being  of  U. 
of  £500,  the  income  to  be  applied,  when  necessary,  in  keeping  in  repair  the 
grave  and  the  railing  and  tombstone  of  A.,  and  the  remainder  of  such  income  to 
be  applied  in  providing  wine  and  bread  for  the  sick  poor  of  U.,  with  a  gift  of 
the  residue  to  the  executor  in  trust  for  B.  The  executor  paid  the  legacy  into 
court  under  the  Trustee  Relief  Act.     On  petition  by  the  incumbent : 

Held^  that  the  first  purpose  of  the  gift  being  invalid,  the  whole  of  the  income 
was  applicable  to  the  charity;  and  that  the  sum  should  be  paid  to  the 
official  charity  trustee  to  invest  and  pay  the  income  to  the  incumbent  of 
U.  for  the  time  being  to  be  applied  by  him  for  the  sick  poor  of  the  parish, 
as  in  the  will  directed  :  the  executor's  costs  not  to  be  allowed  out  of  the 
fund,  though  he  might  take  it  out  of  the  residue.  Matter  of  Birkett  (Chan. 
Div.),  XXVI— 354. 

13.  IMscretion  of  tmstees.  Where  there  are  two  funds,  both  of  them  ap- 
plicable to  the  maintenance  of  a  lunatic,  under  the  management  of  the  Court  of 
Chancery,  to  one  of  which  the  lunatic  would  be  absolutely  entitled  as  her  own 
property,  the  other  of  which,  so  far  as  she  might  not  benefit  by  it,  would  pass 
away  to  different  persons,  the  court  might  direct  her  maintenance  to  be  provided 
for  out  of  the  latter  fund.  But  where  such  latter  fund  is  provided  by  a  vnll 
which  vests  the  fund  in  trustees,  and  gives  them  an  absolute  discretion  and 
"uncontrollable  authority  "  over  its  application,  the  court  will  not  exercise  its 
ordinary  power.  The  fund  so  specially  provided  will  be  left  to  the  exercise 
{bona  fide)  of  the  discretion  of  the  trustees.  Oisbome  v.  Oisbome  (App.  Cas.), 
XIX— 119.     See  note,  Id.,  131. 

14.  A  testator  (whose  wife  had,  in  her  own  right,  property  which  was 

not  referred  to  in  his  will)  devised  his  real  and  personal  estates  to  trustees  upon 
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various  trasts,  one  of  which  was  that  "  my  said  t  tistees  in  their  discretion,  and 
of  their  uncontrollable  authority,  pay  and  apply  the  whole,  or  such  portion  only, 
of  the  annual  income,  of  my  real  and  personal  estate  and  investment,  &c,  as 
they  shall  think  expedient  to  or  for  the  clothing,  board,  &c.,  for  the  personal 
and  peculiar  benefit  and  comfort  of  my  dear  wife."  One  of  the  troBteeewas 
the  testator's  brother,  and  he  was  made  the  residuary  legatee  : 

EM,  that  the  trustees  were  entitled  to  exercise  an  absolute  discretion  in  the 
application  of  the  fund  thus  provided  by  the  will.     Id. 

16. The  absolute  discretion  and  "  uncontrollable  authority"  of  the  trus- 
tees being  thus  recognized,  a  declaration  in  the  decree  that  "  their  Lordships  ap- 
prove that  the  trustees  should  exercise  such  discretion  by  paying  and  applyii^ 
such  portion  only  of  the  income  of  the  real  and  personal  estate  of  the  testator  as 
with  the  income  from  other  sources  will  make  up,"  <&c.,  was  ordered  to  bestrack 
out.  But  this  varying  of  the  decree  of  the  court  below  was  not  to  affect  the 
costs  of  the  appeal. 

Directions  given  as  to  how  this  part  of  the  decree  was  to  be  framed.    Id. 

16-  Where  a  precatory  trust  has  been  created  by  will  in  favor  of  "chil- 
dren," dmplicUer,  the  trustee  may,  in  executing  the  trust,  limit  the  shares 
of  daughters  to  their  separate  use.     WiUia  v.  Kymer  (Chan.  IMv.),  XXin-492. 

17.  Where  in  a  marriage  settlement  the  trustees  had  power  to  apply  the 

income  of  the  settled  fund  for  the  benefit  of  the  husband  and  wife  and  their 
children  as  they  should  "  in  their  uncontrolled  and  irresponsible  discretion  think 
proper,"  the  court,  while  expressing  an  opinion  that  the  trustees  were  not 
acting  judiciously,  declined  to  interfere  with  their  discretion,  there  being  no 
proof  of  TMLla  fide».  Tabor  v.  Brooks  (Chan.  Div.),  XXVI-^85.  See  notes, 
Id.,  690. 

18.  InTettment  of  fdnds  by.  Trustees  of  settlements  coming  vrithin  the  op- 
eration of  Lord  St.  Leonards'  Act,  1860  (23  &  24  Vict.  c.  88).  may  invest  the  trust 
funds  in  any  securities  in  which  cash  under  the  control  of  the  court  may  be  in- 
vested, notwithstanding  prohibitive  or  restrictive  words  in  the  instrument  creat- 
ing the  trust.     Matter  of  Wedderbum*s  TruMs  (Chan.  Div.),  XXV.-816. 

19.  Under  a  trust  to  invest  in  real  securities  an  investment  on  mortgage 

of  leaseholds  is  improper,  unless  they  are  for  a  long  term  at  a  nominal  rent,  and 
without  onerous  covenants     Jones  v.  ChenneU  (Chan.  Div.),  XXV — 444. 

20.  A  testator  by  will  gave  all  his  residue  to  trustees  upon  trust  to  in- 
vest in  the  parliamentary  stocks  or  funds,  or  upon  real  securities  ;  and  the  will 
contuned  a  proviso  that  as  often  as  the  trustees  should  think  it  expedient  so  to 
do,  they  might  sell  out,  transfer,  or  otherwise  vary  any  of  the  tnist  moneys, 
funds,  and  securities,  and  invest  the  same  in  or  on  any  other  funds  or  securities 
whatsoever : 

Held,  that  the  sale  of  New  £3  per  Cent.  Annuities  and  the  investment  of  the 
proceeds  in  Russian  railway  and  Egyptian  bonds  was  authorized,  and  not  a 
breach  of  trust.     Lewis  v.  NMs  (Chan.  Div.),  XXV— 502.     See  notes.  Id.,  606. 

21.  Jadiclal  control  of  tnutees.  Where  a  fund  was  by  will  given  to  tra»' 
tees  for  infants,  and  the  trustees  were  desired  to  pay  the  income  to  the  mother 
to  be  by  her  applied  for  their  benefit  at  her  discretion  : 

Held,  that  the  court  had  power,  where  the  mother  had  not  exercised  a  sound 
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discretioD,  to  order  the  income  to  be  paid  to  the  father  for  the  maintenance  of 
the  infants.     MaiUr  of  Roper's  Trtusts  (Chan.  Div.),  XXVII— 620. 

22.  A  testator  gave  a  legacj  of  £3,000  to  three  children,  or  the  sunriYors 

or  survivor,  who  should  attain  twenty -one  ;  but  if  all  three  died  under  twentj- 
one  there  was  a  gift  over.  The  will  contained  a  direction  to  the  trustees 
to  apply  the  whole  or  such  parts  as  they  should  think  fit  of  the  income  of 
the  legacy  for  the  maintenance  and  education  of  the  legatees  while  under 
twenty -one : 

HM,  that  the  court  had  power  to  control  the  discretion  of  the  trustees  in  the 
allowance  to  be  made  for  children  ;  and  the  court,  in  opposition  to  the  trustees, 
directed  that  the  whole  income  should  be  paid  to  the  father  of  the  children  for 
their  maintenance,  together  with  an  equal  amount  for  past  maintenance. 
Matter  of  Hodges.  Datey  y.  Ward  (Chan.  Div.),  XXIII— 840.  See  notes, 
Id..  849. 

23.  Testator  devised  real  estates  in  strict  settlement,  and  directed  his 

residuary  personalty  to  be  laid  out  in  the  purchase  of  lands  to  be  settled  to  the 
same  usee.  After  the  date  of  the  will,  the  testator  executed  a  deed  whereby  he 
assigned  specific  personalty  to  a  large  amount  to  the  same  persons  whom  he 
named  as  the  trustees  and  executors  of  his  will,  upon  trusts  (not  referring  to, 
but)  corresponding  with,  and  only  in  a  remote  contingency  differing  from,  those 
of  the  will. 

The  mansion  house  having  been  pulled  down,  and  requiring  to  be  rebuilt,  the 
tenant  for  life  proposed  that,  out  of  the  specific  personalty  fund  settled  by  the 
deed,  £24,000  should  be  advanced  to  him  to  pay  for  the  rebuilding,  and  that  out 
of  the  same  fund  a  sum  of  £40,000  should  be  set  aside,  and  the  dividends  accu- 
mulated for  twenty  years,  until  an  amount  of  £24,000  should  be  saved,  with 
which  the  same  fund  should  be  recouped : 

Held,  that  the  court  had  jurisdiction  to  make  the  order.  Donaldson  v.  Don- 
aldson (Chan.  Div.),  XVIII— 789. 

24. One  of  three  joint  mortgagees,  who  were  trustees,  went  abroad,  and 

in  his  absence  the  mortgage  was  paid  off,  and  by  a  deed,  to  which  he,  with  the 
other  trustees,  was  named  a  party,  but  which  he  never  executed,  the  debt  and 
security,  except  the  legal  estate  outstanding  in  him,  were  vested  in  the  trans- 
feree of  the  mortgage.  Afterwards  a  new  trustee  was  by  deed  appointed  a  trus- 
tee in  his  place  : 

Held,  that  the  neglect  or  refusal  of  the  old  trustee  to  convey  the  outstanding 
legal  estate  brought  the  case  within  the  Trustee  Acts,  and  that  the  court  had 
jurisdiction  under  those  acts  to  vest  in  the  transferee  the  outstanding  legal 
estate.  Matter  of  Walker^s  Mortgage  Trusts  (Chan.  Div.),  XVIII— 492.  See 
notes.  Id.,  494. 

25.  Purchase-money  of  part  of  a  settled  estate  paid  in  under  the  Lands 

Clauses  Consolidation  Act  ordered  to  be  applied  towards  the  cost  of  lateral  addi- 
tions to  a  house,  part  of  the  settled  estate.  Matter  of  SpeeT^s  Trusts {Chtoi.  Div.), 
XVIII— 503. 

26.  After  trustees  have  invoked  the  aid  of  the  court  in  administering  an 

estate,  and  a  decree  has  been  made,  they  cannot  exercise  any  discretion  in  the 
matter  of  the  administration  except  under  the  sanction  of  the  court.  Minors  ▼. 
BaUison  (App.  Cas.),  XVI— 86. 
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27.  Pa3nnent  of  fonds.  A  married  woman  having,  under  a  settlment,  a  gen- 
eral power  of  appointment  by  will,  appointed  the  fund,  in-  pureaance  of  tbe 
power,  to  be  divided  among  five  persons,  and  appointed  executors.  Tbe  tns- 
tees  of  the  settlement  paid  the  money  into  court  under  the  Trustees  Relief  Act, 
and  the  cestuU  que  trust  presented  a  petition  for  payment  out,  eetablisliiDg  their 
right  to  the  fund  by  evidence  : 

Held^  that  the  trustees  should  have  paid, the  fund  over  to  the  execators  of  the 
will  for  distribution,  and  they  were  ordered  to  pay  the  costs ;  but,  as  the  execu- 
tors were  the  proper  persons  to  present  the  petition,  the  trustees  were  exempt^ 
from  payment  of  so  much  of  the  costs  as  ware  occasioned  by  the  prodactioo  of 
evidence  by  the  cestuU  que  trust.  Matter  qf  Hoskin*s  Trust  (Chan.  Div)> 
XXII— 54. 

28.  Testator  bequeathed  residuary  personalty  to  trustees,  with  permis- 
sion to  continue  existing  investments,  upon  trust  to  convert,  and  invest  in, 
amongst  other  securities,  the  stock  or  shares  of  any  company  in  Great  Britain,  and 
pay  the  income  to  a  tenant  for  life,  with  remainder  over.  He  declared  that  "  the 
calls,  if  any,  which  at  or  after  my  decease  may  be  or  become  due  in  respect  of 
any  shares  for  the  time  being  constituting  part  of  my  residuary  personal  estate, 
shall  be  paid  by  "  the  trustees  out  of  income,  and  not  out  of  capital. 

Testator  at  his  death  held  waterworks  and  railway  shares,  upon  which  some 
instalments  were  due,  but  not  yet  payable. 

After  the  testator's  death  the  trustees  sold  some  shares  on  which  a  call  iras 
actually  payable,  and  allowed  the  brokers  to  retain  the  amount  of  the  call  oat  of 
the  sale  moneys,  for  the  benefit  of  the  purchaser. 

After  the  testator's  death  the  trustees  accepted  allotments  of  valuable  shartf 
offered  to  them  in  respect  of  their  proprietorship  in  the  company  : 

Held,  that  the  instalments  due  on  shares  accepted  by  the  testator  in  his  life- 
time, when  payable,  and  the  amount  of  the  call  moneys  deducted  on  the  occasion 
of  the  sale,  were  calls  within  the  meaning  of  the  will,  and  hence  payable  oat  of 
income.     Bevan  v.  Waterhouse  (Chan.  Div.),  XVIII — 797. 

29.  Held,  further,  that  the  shares  accepted  by  the  trustees  did  not  con- 
stitute part  of  the  testator's  residuary  personal  estate  at  his  death,  and  henee 
that  the  calls  on  such  shares  were  payable  out  of  capital.     Id. 

30.  Power  to  lease.  Two  contiguous  estates  were  devised  to  trustees  apon 
trust  for  distinct  cestuit  qu^  tru^t  By  an  order  made  under  the  Settled  Estates 
Act,  power  was  given  to  the  trustees  to  grant  mining  leases  in  conformity  with 
and  subject  to  the  provisions  of  the  Settled  Elstates  Act ;  such  leases  to  be 
granted  with  the  consent  of  the  respective  tenants  for  life  if  of  age.  The  trus- 
tees and  the  two  tenants  for  life  entered  into  an  agreement  with  the  defendants 
to  grant  them  a  mining  lease  of  the  two  estates  for  forty  years  (or  fifty  years  if 
the  court  should  consent) ;  both  estates  were  intended  to  be  comprised  in  the 
same  lease,  and  the  rents  and  royalties  were  to  be  reserved  as  if  they  were  one 
estate,  and  there  was  to  be  one  shaft  for  working  the  minerals  under  both 
estates  ;  and  it  was  also  agreed  that  the  lessor  should  be  at  liberty  to  apply  to 
the  court  under  the  Settled  Estates  Act  for  further  powers  of  leasing : 

.  Held,  that  the  trustees  had  no  power  to  g^rant  such  a  lease  of  the  two  estates, 
and  specific  performance  of  the  agreement  was  refused.  Tolson  v.  ^/tard 
(Chan.  Div.),  XXI— 703. 
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31. Whether  in  any  case  a  lease  bj  trustees  bj  one  demise  of  two  estates 

held  apon  distinct  trasts  would  not  be  a  breach  of  trust  — Quctre,    Id. 

32.  Power  to  sell,  how  exeroised.  It  is  the  duty  of  trustees  who,  having  a 
trust  or  power  to  sell  the  trust  property,  join  with  the  owner  of  another  prop- 
erty in  sellinjT  both  properties  together,  first,  to  see  that  such  a  mode  of  sale  is 
beneficial  to  their  ceHuis  que  trust;  secondly,  to  see  that  their  share  of  the  pur- 
chase-money is  apportioned  before  the  completion  of  the  purchase,  and  to  obtain 
payment  of  such  apportioned  share  ;  and  thirdly,  to  apportion  the  share  them- 
selves, taking  care  to  act  under  proper  advice.  Matter  of  Cooper  dk  Allen's  Con- 
tract (Chan.  Div.).  XXI— 736. 

33.  The  proper  mode  of  apportioning  the  prices  of  a  life  estate  and 

reversion  when  sold  together  for  a  lump  sum,  is  to  value  both  interests  sepa- 
rately, and  not  to  put  a  value  on  one  and  deduct  that  from  the  total  price.    Id. 

34.  The  circumstances  under  which  trustees  of  one  property  may  Join 

with  the  owner  of  another  in  selling  both  properties  together,  considered.     Id. 

36.  Power  to  represent  beneficiaries.  Order  xvi,  rule  7,  of  the  Rules  of 
Court,  1875,  enabling  trustees  to  represent  their  beneficiaries  in  an  action, 
applies  to  an  action  under  the  Partition  Acts,  1868  and  1876.  Simpson  v.  Denny 
(Chan.  Div.),  XXVI-476. 

36.  In  an  action  for  sale  and  partition,  the  plaintiffs  were  trustees  for 

sale  of  two-thirds  of  certain  leasehold  property,  and  the  defendants  were  trus- 
tees for  sale  of  the  remaining  third  part  after  the  death  of  a  tenant  for  life. 
The  eestuis  que  trust  not  being  parties  : 

Meidy  that  the  trustees  for  sale  sufficiently  represented  their  cestuis  que  trust, 
and  a  sale  and  partition  were  directed  without  notice  to  the  parties  beneficially 
interested.     Stace  v.  Oage  (Chan.  Div.),  XXV— 421. 

37.  Action  by  tmstees.  The  governors  of  an  endowed  school  commenced 
an  action  against  the  master  to  restrain  him.  from  presenting  himself  at  the 
school  or  continuing  to  occupy  the  school  house,  on  the  ground  that  he  had  never 
been  properly  appointed  to  the  mastership,  was  unfit  to  fulfil  its  duties,  and  had 
been  removed  by  a  resolution  of  the  governors.  The  master  demurred,  on  the 
groand  that  it  did  not  appear  that  the  action  had  been  sanctioned  by  the  Charity 
CoDQinissioners : 

JBeld,  that  the  sanction  of  the  Clharity  Commissioners  to  a  proceeding  of  this 
nature  was  not  requisite.     Holme  v.  Ouy  (Chan.  Div.),  XXII — 547. 

38.  Tmstees  cannot  act  for  their  own  benefit.  Where  trustees  acquire  a 
benefit  as  ostensible  owners  of  trust  property,  that  benefit  cannot  be  retained 
by  them,  but  must  be  surrendered  to  those  who  are  beneficially  interested. 
Aberdeen  Town  Council  v.  Aberdeen  University  (App.  Cas.),  XX — 111.  See 
notes..  Id.,  124.  « 

39.  The  law  of  Scotland,  equally  with  the  law  of  England,  condemns 

the  misuse  of  a  fiduciary  position,  and  declares  that  any  advantage  wrongf  uUy 
gained  by  a  trustee  shall  enure  to  the  benefit  of  the  cestui  que  trust.     Id. 

40. •  Where  a  trust  has  been  broken  by  the  trustees  for  their  own  benefit, 

and  to  the  injury  of  the  cestui  que  trusty  no  lapse  of  time  can  validate  the  trans- 
action.    Id. 
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41. Where  the  trustees  of  land  affectiDg  actual  ownership  acquire  from 

the  Crown  a  right  of  salmon  fishing  in  the  adjacent  sea,  the  acquisition  enuRS 
to  the  benefit  of  the  cestui  que  trust.    Id. 

42.  Must  all  aot  to  bind  estate.  The  act  of  a  majority  of  trasteeB  cannot 
bind  a  dissenting  minority  nor  the  trust  estate.  In  order  to  bind  the  tmst  estate 
the  act  must  be  the  act  of  all  the  trustees.  Luke  v.  South  Kensington  Hotd  Co. 
(Chan.  Div.),  XXVII--388  ;  reversing  S,  C,  XXV— 0.     See  note,  Id.,  394. 

43.  Liability  for  breach  of  trust.  Each  of  two  trustees  retained  possearion 
of  a  moiety  of  bonds  held  in  trust,  and  which  passed  by  delivery,  and  one  tros- 
tee  committed  a  breach  of  trust : 

Heldf  that  the  other  trustee  was  liable  to  make  good  the  loss  sostainel 
Lewis  V.  Nobbs  (Chan.  Div.),  XXV--50a. 

44. A  testator  devised  certain  real  estate  for  life  to  one  of  his  execaton 

and  trustees :  the  devisee  afterwards  conmiitted  breaches  of  trust  and  then  filed 
a  petition  for  liquidation  : 

Held,  that,  as  against  the  trustee  in  the  liquidation,  the  life  estate  of  the 
executor  and  trustee  being  legal,  could  not  be  taken  and  applied  in  replacing 
losses  occasioned  by  the  breaches  of  trust.  Fox  v.  Buckl^  (Chan.  Div.),  XVIQ 
—641. 

46. A  testator  bequeathed  the  residue  of  his  personal  estate  to  tfaree 

trustees,  R.,  L.,  and  I.  (who  were  also  his  executors),  upon  trust  to  invest  the 
same,  and  to  pay  the  income  to  his  widow  for  her  life,  and  after  her  death  "to 
lay  out  and  invest  or  retain  invested  "  £850,  and  to  pay  the  income  of  £500,  pAi^ 
thereof,  to  his  daughter  M.  for  her  life,  with  remainder  to  her  children,  and 
upon  trust  to  pay  the  income  of  the  remaining  £350  to  his  daughter  B.  for  her 
life,  with  remainder  to  her  children.     And,  in  the  event  of  the  death  of  his 
daughter  M.  without  issue,  her  share  was  to  be  divided  among  L.,  L,  and  B. 
The  testator  died  in  December,  1854,  and  his  widow  died  in  June,  1856.    The 
daughter  M.  died  in  January,  1859,  without  issue.     After  the  death  of  the 
widow,  R.  began  to  pay  interest  to  B.  on  £850,  and  after  the  death  of  M.  on 
£516  ISs.  Ad.  (i.e.,  on  the  £850  and  one-third  of  the  £500),  and  continued  the 
payment  half-yearly  until  his  death,  which  took  place  in  September,  1863. 
Part  of  the  estate  of  the  original  testator  consisted  of  a  sum  of  £1,200  lent  upon 
mortgage.     Before  the  death  of  R.  £700,  part  of  this  sum,  had  been  paid  oft  b7 
the  mortgagor  in  instalments.     For  some  of  these  instalments  R.  alone  gtve 
receipts,  and  he  joined  in  the  receipts  for  others.     After  R.'s  death,  J.,  one  of 
his  executors,  continued  to  pay  interest  to  B.  on  £516  18«.  Ad,  until  June,  1874, 
when  the  payment  ceased.     He  made  these  payments  with  the  knowledge  of 
his  co-executors  and  of  the  persons  beneficially  interested  in  R.'s  estate,  and  the 
payments  were  admitted  as  proper  deductions  upon  a  half-yearly  settlement  of 
the  accounts  of  the  income  of  R.'s  estate  made  between  the  executors  and  the 
beneficiaries.     The  £500  remaining  due  on  the  mortgage  was  paid  off  by  instsl- 
ments  after  the  death  of  R.,  the  receipts  for  the  instalments  being  signed  by  his 
executor  J.,  as  "for  the  executors  "  or  "  for  the  trustees  "  of  the  original  testa- 
tor.   J.  paid  one-third  of  the  £500  to  L.,  and  another  third  to  I.,  and  retained 
the  remaining  one-third.    In  1877  B.  commenced  an  action  against  the  exeenton 
of  R.  alone,  duming  to  have  the  sum  of  £516  \Zs,  Ad,  and  the  arrears  of  inoome 
made  good  out  of  the  estate  of  R. : 
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ffeid,  that,  as  R.'s  execatora  coald  not  properly  have  paid  interest  to  6.  after 
his  death,  unless  the  executors  of  the  original  testator  had  assented  to  the 
legacy  and  had  set  apart  in  the  hands  of  R.  a  fund  to  meet  it,  it  must  he 
assumed  that  such  an  appropriation  had  been  in  fact  made  :  and,  therefore,  that 
B.  was  entitled  to  sue  the  executors  of  R.  alone,  without  making  the  other 
trustees  of  the  original  testator  parties.  WiUon  ▼.  Rhodes  (Chan.  Div.),  XXV 
—676. 

46.  The  executors  of  R. ,  admitting  assets,  were  ordered  to  make  good 

the  £516  18«.  4d.,  with  the  arrears  of  income,  out  of  his  estate.    Id. 

47.  Two  trustees  advanced  to  a  builder  money  on  mortgage  of  land  and 

houses  thereon.  The  land  had  belonged  to  the  defendant,  one  of  the  trustees, 
and  part  of  the  money  advanced  was  applied  by  the  builder  in  payment  of  the 
price  of  the  land  and  of  other  money  due  from  him  to  the  defendant.  The 
other  trustee  filed  a  bill  against  the  defendant,  alleging  that  the  security  was 
insafficient,  and  asking  that  the  security  might  be  realized,  and  that  the 
defendant  might  make  good  any  deficiency: 

HM^  that  the  plaintiff  had  no  equity  to  make  his  co-trustee  primarily  liable  ; 
and  that  the  court  would  not  direct  a  sale  of  the  property  in  the  absence  of  the 
etttuU  que  trust,  Butler  v.  Butler  (Chan.  Div.),  XXIII— 452  ;  affirming  S.  C, 
XXII— 296. 

48.  Descent  of  trust  funds.  Real  estate  was  appointed  to  A.,  subject  to  a 
term  of  years  in  trustees,  who  were  directed  to  raise  a  sum  of  money  out  of  it 
and  hold  it  on  trusts  for  certain  tenants  for  life  and  their  children.  A.  died 
intestate,  leaving  an  only  son.  The  money  was  raised  and  applied  for  the  ben- 
efit of  the  tenants  for  life  who  survived  A.  and  died  without  issue  : 

Held,  that  the  capital  of  the  fund  went  to  the  personal  representative  of  A. 
Matter  of  Newberry's  Trusts  (Chan.  Div.),  XXII— 446. 

49.  The  executrix  of  a  trader,  who  was  also  his  residuary  legatee,  con- 
tinued after  his  death  to  carry  on  his  business  ostensibly  as  her  own  : 

Held,  that  the  assets  of  the  business  in  the  hands  of  the  executrix  were  not 
impressed  with  any  trust  in  favor  of  the  testator's  creditors,  and  consequently 
that,  on  her  second  marriage,  such  of  those  assets  as  remained  in  specie,  as  well 
as  the  property  into  which  the  rest  had  been  converted,  passed  to  her  second 
husband.     Matter  of  Fells.    Ex  parte  Andrem  (Chan.  Div.),  XX— 730. 

60.  Trust  moneys  may  be  followed.  C,  a  trustee,  employed  a  broker, 
who  had  notice  of  the  trust,  to  sell  out  consols  and  invest  the  proceeds  in  rail- 
way stock.  The  broker  sold  the  consols  for  cash,  bought  railway  stock  to  the 
same  amount  for  the  settling  day,  and  received  the  price  of  the  consols  in  a 
check,  which  he  paid  into  his  account  at  his  bankers.  He  stopi>ed  pajrment 
before  the  settling  day,  and  went  into  liquidation.  C.  claimed  so  much  of  the 
broker's  balance  at  his  bankers  as  was  attributable  to  the  price  of  the  consols. 
The  Registrar  disallowed  the  claim,  holding  that  the  relation  between  broker 
and  customer  was  similar  to  that  between  banker  and  customer,  and  that  C. 
was  only  a  general  creditor  : 

Heldy  on  appeal,  that  as  the  price  of  the  consols  was  known  by  the  broker  to 
be  trust  money,  it  could  be  followed,  and  that  the  claim  must  therefore  be 
allowed.  Matter  of  Cooke,  Matter  of  Strachan  (Cheji,  Div.),  XIX— 714.  See 
note.  Id.,  719. 
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81, HHit,  by  Jainea.  L.J.,  and  Brauinell,  J. A.,  that,  ftpwt  from  *• 

question  of  truHt,  tlie  poHition  of  a,  broker  ia  not  tbat  of  a  banker,  bat  of  m 
agent  into  wlioae  bands  money  is  pat  \a  be  applied  in  a  particaiar  way,  and  tlot 
money  paid  lo  Iiim  can  therefore  be  followed  by  the  customer.     Id. 

&2.  PuoiabmeDt  of  defaulting  tnutee.  The  policy  of  tbe  DeblOTs  AcU, 
3869  and  18T8,  in  leaving  a  defaulting  trustee  eipoaed  to  the  penalty  of-impri*- 
onment  is  not  viadictiTu  ;  [he  object  of  the  penalty  is  umply  t«  product  pay- 
ment  of  the  money.     Barrett  y.  Hammoitd  (CLan.  Div.).  XXVI— 698. 

S3. Wbere  it  is  shown  that  Imprisonmetit  of  a  defaulting  tmelee  will 

not  be  productive  of  payaenl,  the  court,  in  the  exercise  of  the  discretion  given 
by  the  Debtors  Act,  1378.  will  refuse  an  application  for  a  writ  of  Utaeh- 
nient.     Id. 

54.  Rights  of  benaficiariaa.  A  testator  vested  his  freeholds,  copyholdi. 
and  leaseholds  for  lives  or  y eats  determinable  upon  lives,  in  iruBteea  intraM 
for  his  son  (who  was  one  of  the  trustees),  for  life,  with  remainder  to  bis  «U«* 
son  in  tail.  There  was  a  trust  to  renew  leaseholds  for  lives,  but  not  for  yeais. 
The  tenant  for  life  purehased  the  reversion  in  fee  of  a  lease  for  lives,  ^»^  of 
the  settled '  estates  (his  own  life  being  one),  and  the  fee  was  conveyed  to 
himself  and  co-trustee  upon  the  trusts  of  the  wilt,  no  IntentiOD  being  declared 
that  the  pnrcbaae  money  was  to  enure  for  the  benefit  of  those  entitled  onder 
the  will : 

Httd,  that  the  estate  of  the  tenant  for  life  was  entitled  to  the  parchaae-maMy. 
with  interest  from  his  death,     baae  v.  WaU{CYi».Xi.  Div.),  XXIII— 380. 

56.  A  tenant  for  life  and  sole  trustee  of  settled  estates,  by  will,  por- 

chased  reversions  in  tee  of  leases  for  lives  (his  own  life  being  one)  and  tor 
years,  parts  of  the  settled  eetates,  and  the  estates  were  conveyed,  as  to  ihB 
reversion  of  the  lease  for  lives,  to  him  upon  the  trusts  of  the  will ;  as  lo 
one  of  the  reversions  of  the  leases  tor  years  to  him  absolutely  ;  and  as  >o 
the  other  reversion  of  the  leases  for  years  to  him  upon  the  tmats  of  the 
will.  He  died  while  the  leases  for  years  would  have  been  muning  ont,  sad 
withoDt  having  declared  any  intention  that  the  pnrchase-moneys  were  to  eDara 
for  the  beneSt  of  those  entitled  under  the  will.  The  first  tenant  in  Uil  died  in 
the  tenant  for  life's  lifetime  intestate,  leaving  a  widow,  and  a  son  heir  in  tail: 

Held,  that  as  to  all  the  reversions  pnrehased,  the  estate  of  the  tenaot  for  life 
was  entitled  to  be  repaid  the  purchase-moneys  ;  that  as  regarded  the  legal  per- 
sonal representative  of  tbe  first  tenant  in  tail,  both  the  estates  of  which  there 
had  l>een  leases  for  years  must  be  treated  as  being  sabject  to  those  leases  for  the 
benefit  of  his  Qrst  tenant  in  tail's  estate  ;  that  as  to  the  estate  conveyed  to  the 
tenant  for  life  absolutely,  it  belonged  to  the  legal  personal  represeotative  of 
the  first  tenant  In  tail ;  and  that  as  to  the  other  estate  convsyed  to  him  npon  Uie 
le  was  entitled  to  a  leasehold  interest  of  the  same  extent  as 
g  conferred.     Id. 

was  established  at  Bombay  by  the  covenanted  drtl  eer- 
dia  Company  serving  in  that  Pre^dency,  for  grange  pen- 
to  membere,  their  widows  and  children.  By  the  original 
)ns  were  appointed  managers,  and  they  were  declared  lo  be 
Fund,"  and  the  property  was  vested  in  them : 
rere  not  mere  trnstaea  for  the  association,  bnt  "trastees" 
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properly  so  called,  and  that  the  members  of  the  fand  were  the  beneficiaries,  so 
that  the  defence  of  the  Statute  of  Limitations  could  not  be  set  up  against  a 
claimant  on  the  Fund,  merely  on  account  of  lapse  of  time.  Edwards  y.  Wwrden 
(App.  Cas.),  XVI^l  ;  modifying  S.  C,  X-^51. 

57.  There  was  a  rule  of  the  institution  that  required  a  claim  to  be  made 

and  particulars  of  the  claim  to  be  fully  stated  : 

Hdd,  that,  till  such  claim  was  made  as  required,  the  trustees  did  not  come 
ander  any  liability.     Id. 

58. Payments  were  to  be  made  annually  to  certain  persons  who  were 

entitled  to  annuities  chargeable  on  the  Fund  : 

ITeld^  that  where  such  persons  had,  by  their  own  conduct,  occasioned  the  non- 
payment of  the  annual  sums,  they  were  not  entitled  to  interest  on  those  sums 
for  the  time  daring  which  they  had  so  occasioned  the  non-payment.     Id. 

69.  A  fund  was  provided  for  the  maintenance  of  the  widows  and  chil- 
dren of  members  of  an  association,  and  one  of  the  rules  was  that  there  should 
be  an  allowance  to  a  widow  of  £300  a  year,  but  that  if  she  possessed  property 
exceeding  £200  a  year  independent  of  the  institution,  the  allowance  should  be 
reduced  in  such  amount  as  her  property  might  exceed  that  sum,  so  that  her  pen- 
sion, together  with  her  property,  should  not  exceed  £500  a  year.  A  member  of 
the  Fund  left  a  widow  and  daughter  ;  he  bequeathed  to  his  daughter  a  sum  of 
£6,000,  with  a  direction  that  the  income  should  be  paid  to  the  widow  till  the 
daughter  came  of  age.  When  the  daughter  did  come  of  age,  the  widow  claimed 
to  receive  the  difference  which  she  had  lost  by  the  happening  of  that  event,  so 
as  to  bring  up  her  income  to  £500.  The  trustees  of  the  Fund  declined  to  recog- 
nize this  claim,  asserting  that  when  a  bequest  was  made  by  a  member  of  the 
Fund,  the  property  left  should  be  considered  as  the  property  of  the  widow  and 
family  collectively  : 

Held,  that  this  decision  of  the  trustees  was  incorrect,  and  that  the  widow  was 
entitled  to  have  the  deficiency  in  her  income  (occasioned  by  her  daughter  be- 
coming absolutely  entitled  to  the  bequest),  made  up  to  her  out  of  the  Fund.    Id. 

60.  Other  resolutions  were  afterwards  agreed  to  by  which  additional  l>ene- 

fits  were  to  be  given  to  widows  and  children  of  members  of  the  Fund,  the  mem- 
bers being  allowed  an  option  to  perform  or  decline  the  conditions  on  which  such 
benefits  were  offered.  A  member  accepted  his  annuity  under  the  original  reg- 
ulations, but  did  not  then,  or  at  any  time  during  his  life,  perform  or  offer  to 
perform  these  new  conditions.  Some  years  after  his  death  his  widow  declared 
her  readiness  to  perform  them,  and  claimed  the  additional  benefits  thereby  to  be 
obtained : 

Held,  that  she  was  not  entitled  to  make  this  claim.     Id. 

61.  Aoconnting  by  tnutees.  In  an  action  by  ceBtuis  que  trust  to  set  aside  a 
sale  of  trust  lands  for  their  own  benefit,  the  question  how  far  a  retrospective 
acoounting  of  rents  and  profits  should  be  ordered,  not  decided  on  appeal,  but 
the  cause  remitted  back  to  the  Court  of  Session  for  its  consideration.  Aberdeen 
Town  Cknineily,  Aberdeen  UnvoersUy  {Ap^,  Cas.),  XX — 111. 

62.  Indemnity  for  expenses.  The  trustees  of  a  will  agreed  to  settle  dis- 
putes with  the  surviving  partner  in  a  firm  of  which  the  testator  had  been  a  mem- 
ber by  selling  the  testator's  share  to  him  at  a  certain  price.  They  then  filed  a 
bill  to  have  this  agreement  sanctioned ;  a  decree  was  made  accordingly,  and  the 
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mie  cRTTled  oat.  Some  years  afterwards  Bome  of  the  reaiduary  legitem,  who 
vere  Infants,  filed  s  bill  bj  then  next  friend  to  set  aside  the  decree  on  ibt 
ground  that  the  compromise  nas  an  improper  one.  and  tliat  It  bad  been  enured 
into,  and  the  decree  sanctioning  it  obtHined,  b;  the  personal  fraud  of  ODRof  tbe 
truaiees.  This  trustee  answered  separate!;,  and  at  the  hearing  Lord  RomillT 
dismissed  the  bill  nith  coete,  being  of  opioion  that  Ae  compromise  had  been 
beneficial  and  the  decree  sanctioning  it  properly  obtained.  The  next  friend 
could  not  pay  tlie  costs,  and  the  trustee  applied  by  summons  in  asoit  for^B 
adminlHtratioii  of  the  testator's  estate  to  bare  them  taxed  as  between  nbdlor 
and  client  and  paid  out  of  the  estate  : 

Held,  that  tbe  trustee  was  entitled  to  he  paid  bis  oasts  oat  of  the  estate,  ai  li« 
had  defended  the  salt  for  tbe  benefit  of  the  estate,  though  he  had  at  tbe  nine 
time  defended  bis  own  character.  Walteri  v,  WcoOrrvigt  (Chan.  Div.),  XXm 
—606. 

63.  Allowanoa  for  Improvsmsnta.  Tmsteee  of  real  estate  for  a  term  of 
1,000  jeara  from  tbe  day  of  the  death  of  tbe  settlor,  had  powers,  daring  a  pciiod 
of  certain  lives  in  being  and  twenty-one  years,  to  manage  the  eetates,  and  oat  of 
the  income  to  keep  down  charges  and  IncambraDcos,  and  sabject  thereto  lo  ce. 
pair,  erect  new  or  additional  buildings,  and  generally  to  "  make  such  oallaj  (oi 
the  improvement  of  "  the  estates  aa  they  shoald  "  think  St  or  conducive  to  lbs 
general  benefit  of  "  the  estates  "  or  the  tenants  thereof,"  and  hold  tbe  sarploa 
as  capital,  which  was  to  be  laid  out  in  the  purchase  of  lands  to  be  settled  to  tbe 
Itbe  uses. 

The  settlor  baving  died  in  1870,  the  first  tenant  for  life  being  in  poasemon, 
and  the  income  being  IneuiHcleot,  after  keeping  down  charges  and  incum- 
brances, to  pa;  for  repura,  for  the  cost  of  new  buildings,  and  generally  tor  im. 
provementof  the  property,  out  of  capital,  the  court  allowed  payments  Id  draining 
upon  which  the  tenants  paid  £5  per  coat,  and  in  erecting  new  buildings.  Mat- 
Itr  ofLtiMt  Setttement  (Chan.  Div.),  SVl— 722. 

Set  Chattel  MoKTOAOBe,  10,  11 ;  Fbaud,  9-U  ;  Wnxa,  103-13a 

TURNPIKE. 
1.  What  inlileot  to  toll.    A  Local  Taraplke  Act,  8  Wm.  4,  c  Iv,  impoMd 
the  followiag  tolls  : 

For  every  borse,  mule,  or  other  beast  dnwing  any  coach,  aod^e,  ebariiM, 
berlin,  landau,  via-it-Tls,  plueton,  curricle,  ftc,  6d. 

For  every  carriage  of  whatever  descriptlcM),  and  for  whataver  pajrpoM,  which 
ahail  t>e  drawn  or  impelled,  or  set  or  kept  In  motion  by  steam  or  other  power  or 
agency,  than  being  drawn  by  any  horse  or  horses,  or  other  beast  or  beaals  of 
draught,  be.: 

Held,  that  •  bicycle  was  not  a  carriage  Uable  to  toU  under  the  act.  WHUaM 
V.  Eliit  (Q.  B.  Div.),  SXIX— 260. 

OontHbotlaD  for  repair.  Ad  act  ot  Parliament  aathorimd  troateea  Id 
blish  a  ferry  and  make  certain  falgbways  In  connection  therewith.  Tbs 
lees  were  likewise  empowered  to  take  tolls,  oat  of  the  proceeds  of  wbkb 
ferry  and  roads  were  to  be  maintidned.  No  limit  of  time  was  specified  bj 
act  for  tbe  expiration  of  the  trust.  The  act  also  provided  tbat,  in  case  (ba 
£b  thereby  authoriied  shonld  not  be  executed  withio  the  spM«  of  ten  Jf*t 
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all  the  powers  and  authorities  tberebj  given  should  cease  and  determine,  saye 
onJj  as  to  so  much  of  the  work  as  should  have  been  completed  within  that 
time. 

The  trustees  established  the  ferry,  and  made  all  the  roads  specified  by  the  act 
but  one.  The  funds  arising  from  the  tolls  becoming  insufficient  for  the  repair 
and  maintenance  of  the  roads  so  made,  an  application  was  made  by  the  trustees 
to  justices  for  an  order  for  contribution  to  the  repair  of  one  of  their  roads  so 
made,  out  of  the  highway  rate  under  4  &  5  Vict.  c.  59,  s.  1 : 

Hdd,  that  the  trust  created  by  the  act  was  a  turnpike  trust,  within  the  mean- 
ing of  4  &  5  Vict.  c.  59  ;  and  secondly,  that  inasmuch  as  the  act  merely  author- 
ized and  did  not  compel  the  making  of  the  roads  thereby  specified,  and  contem- 
plated that  all  the  works  might  not  be  executed,  the  construction  of  the  whole 
system  of  roads  authorized  to  be  made  was  not  a  condition  precedent  to  the 
roads  that  were  made  becoming  highways,  and  consequently  that  an  order  for 
eoDtribution  to  the  repair  of  the  road  in  question  might  be  made  under  4  &  6 
Vict,  c  69,  s.  1.    Regina  v.  JPh-ench  (Q.  B.  Div.),  XXVIII— 172. 

ULTRA  VIRES  — fifetf  Public  Company,  24-26. 

UNDUE  PREFERENCE  --  See  Cabribrs,  27. 

USAQE  —  See  Custom,  1,  btc.  ;  Landlord,  etc.  ;  Tbademabk,  10, 11. 

USB  AND  OCCUPATION  —  fl^  Vendor,  etc.,  9. 

VAGRANT. 

1.  Who  liable  as.  A  married  woman,  who,  deserted  by  her  husband,  and 
having  no  means  of  maintaining  her  children,  leaves  them,  so  that  they  become 
diargeable  to  the  parish,  cannot  be  convicted  for  running  away  and  leaving 
them  chargeable,  under  the  Vagrancy  Act,  5  Geo.  4,  c  88,  s.  4  Peters  v.  OowU 
(Q.  B.  Div.),  XIX— 257. 

VARIANCE— <8fe6  Pleading,  24 

VENDOR  AND  PURCHASER. 

L  Abstract,  right  to.  Under  the  Vendor  and  Purchaser  Act,  1874  (87  &  88 
Vict.  c.  78),  s.  2,  a  recital  in  a  conveyance  more  than  twenty  years  old,  that  the 
rendor  was  seized  in  fee  simple,  is  sufficient  evidence  of  that  fact,  and  no  prior 
abstract  of  title  can  be  demanded  except  so  far  as  the  recital  shall  be  proved  to 
be  inaccurate ;  and  in  such  cases  a  forty  years'  title  is  not  required.  Bolton  v. 
London  School  Board  (Chan.  Div.),  XXIII-~856. 

2.  Oompansatioii  for  misrepresentation.  A  purchaser  cannot,  in  the  ab- 
sence of  fraud,  obtain  compensation  after  conveyance  for  a  misrepresentation, 
even  though  such  misrepresentation  related  to  the  subject-matter  of  the  convey- 
ance.   Manson  v.  Thaeker  (Chan.  IMv.),  XXIII— 759.    See  notes.  Id.,  768. 

3.  I>iscloflTire  as  to  incumbrances.  A  purchaser  made  the  following  requi- 
sition, "  Is  there  to  the  knowledge  of  the  vendors  or  their  solicitors  any 
settlement,  deed,  fact,  omission,  or  any  incumbrance  affecting  the  property  not 
disclosed  by  the  abstract?  " 

Held,  by  Hall,  V.C,  on  an  application  under  the  Vendor  and  Purchaser  Act, 
1874,  that  the  vendor's  solicitors  must  make  a  complete  answer  to  the  requisi- 
VoL.  II.  85 
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fdtion  and  order  made  on  them  accordingly;  bat,  7uid,  on  appeal,  that  neither 
the  vendors  nor  their  solicitors  were  bound  to  answer  any  part  of  the  requisition. 
Ford  V.  EUl  {Chan.  Div.),  XXVI— 761. 

4.  Oonveyance  in  parcels.  A  vendor  cannot  object  to  convey  to  a  porchuer 
in  parcels  by  separate  conveyances  at  one  and  the  same  time,  if  the  paTchaser 
requires  him  to  do  so  and  pays  him  the  additional  expense  he  thereby  incurs ; 
but  qucsre,  whether,  in  the  absence  of  any  stipulation,  the  vendor  cannot  object 
so  to  convey  if  the  purchaser  requires  the  conveyances  to  be  made  at  different 
times.     EgmmU  v.  Smith  (Chan.  Div.),  XXIII— 92. 

6.  Insurance  money.  Under  the  terms  of  a  lease  the  landlord  covenanted  to 
insure,  and  the  tenant  had  the  option  to  purchase  for  a  fixed  sum.  Before  the 
time  for  exercising  the  option,  the  buildings  demised  were  burnt,  and  the  land- 
lord received  the  insurance  money.  The  tenant  then  exercised  his  option  to 
purchase  and  claimed  the  insurance  money  as  part  of  his  purchase  : 

Held,  that,  under  the  circumstances,  the  tenant  had  no  claim  to  the  insurance 
money.     Eidwards  v.  West  (Chan.  Div.),  XXV — 84.     See  notes,  Id.,  71. 

6.  Lien  of  vendor.  By  marriage  settlement  real  estate  was  limited  to  sach 
uses  as  -A.  and  B.  (husband  and  wife)  should  appoint,  and  in  default  of  appoint- 
ment to  the  use  of  trustees  during  the  life  of  B. ,  in  trust  for  her  separate  use, 
with  remainder  to  A.  in  fee.  A.  entered  into  a  contract  to  sell  the  property  to 
C. ,  who  had  notice  of  the  provisions  of  the  settlement ;  and  in  the  contract  it 
was  stated  that  A.  would  '*  procure  a  proper  assurance  of  the  premises  to  the 
purchaser  to  be  executed  by  all  necessary  parties."  The  purchase-money  was 
paid  by  C.  to  the  trustees  of  the  settlement,  and  by  them  invested  pursuant  to 
the  contract ;  and  a  draft  conveyance  in  the  form  of  a  joint  appointment  by  A. 
and  B.  to  C.  was  approved,  but  before  executing  it  A.  died  suddenly.  B.  hav- 
ing JEifter  A.'s  death  refused  to  convey  her  life  interest : 

Held,  that  C.  was  entitled  to  specific  performance  to  the  extent  of  A.'8  rever- 
sion in  fee,  with  compensation  in  respect  of  B.'s  life  interest,  and  a  lien  on  the 
invested  purchase-money  in  the  hands  of  the  trustees  of  the  settlement.  Barker 
V.  Cox  (Chan.  Div.),  XX— 691.     See  notes.  Id.,  696. 

7. It  was  agreed  between  A.  and  a  trustee  for  an  intended  company  that 

as  soon  as  the  company  was  formed  and  had  adopted  the  agreement,  A.  should 
sell  and  the  company  purchase  A.'s  interest  in  a  leasehold  brickfield,  and  that 
on  an  assignment  to  the  company  being  executed  the  company  should  pay  him 
as  the  purchase-money  £8,000  in  manner  thereinafter  mentioned,  namely,  £6,000 
in  cash  and  £2,000  in  fully  paid-up  shares.  The  property  was  assigned  to  the 
company  by  a  deed  which  stated  the  consideration  to  be  £6,000,  to  be  paid  to  A. 
as  thereinafter  mentioned,  viz  :  50  per  cent,  on  all  sums  of  money  to  be  received 
from  sale  of  shares,  and  50  per  cent,  on  all  moneys  borrowed  by  the  company 
by  way  of  capital  until  the  £6,000  was  paid.  The  company  became  abortive : 
no  money  was  ever  received  by  sale  of  shares,  or  borrowed,  and  ultimately  the 
company  was  ordered  to  be  wound  up  : 

Held,  that  the  nature  of  the  contract  was  such  as  to  exclude  vendor's  lien, 
and  that  A.  had  no  lien  on  the  leasehold  premises.  MaUer  of  Brentwood  Brick 
and  Coal  Co,  (Chan.  Div.),  XX— 758. 

8.  Possession,  right  to.  A  contract  for  sale  of  a  house  provided  that  the 
purchaser  should  be  entitled  to  immediate  possession  upon  depositing  the  pur- 
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chase-inonej,  but  the  purchaser  was  not  to  be  considered  as  accepting  the 
vaDdor's  title  : 

Held,  that  this  clause  had  tlie  same  operation  as  the  85th  section  of  the  Lands 
Gaoses  Act  (8  Vict.  c.  18).  and  the  purchaser  was  entitled,  upon  depositing  the 
poTchase-monej,  not  only  to  take  possession,  but  to  pull  down  the  house,  that 
being  the  object  for  which  the  purchase  was  effected.  BoUon  v.  London  School 
Board  {CkKU.  Dlv.),  XXIII— 856. 

9.  Rent,  right  of  piirohaser  to.  Claim,  that  bj  an  agreement  for  the  pur- 
chase by  the  plaintiffs  of  property  belonging  to  the  defendants,  the  purchase 
was  to  be  completed  on  the  29th  of  September.  1869,  from  which  time  the  plain- 
tifb  were  to  receive  all  rents  and  profits  and  to  pay  interest  on  the  purchase- 
money  until  the  completion  of  the  purchase.  That  the  purchase  was  not 
completed  until  the  13th  of  March,  1876,  and  that  the  plaintiffs  had  duly  paid 
the  interest.  That  the  defendants  had  remained  in  possession,  but  had  paid  no 
rent.  That  the  plaintiffs  claimed  rent  for  use  and  occupation  at  the  rate  of  £150 
per  annam  as  a  fair  value.     The  defendants  demurred  : 

Edd^  that  under  the  agreement  a  fair  rent  must  be  paid  by  the  defendants  for 
the  time  they  remained  in  possession,  and  that  by  demurring  they  had  admitted 
£150  a  year  to  be  a  fair  rent.  Metropolitan  Bailtoay  Co.  v.  Btfries  (Q.  B.  Div.), 
XXI— 179  ;  affirming  S.C.,  XX— 636. 

10.  Sale  Butject  to  quitrents,  etc.  Trustees  for  sale  who  sold  under  a  con- 
dition that  "  the  property  is  sold  and  will  be  conveyed  subject  to  all  free  rents, 
quitrents,  and  incidents  of  tenure,  and  to  all  rights  of  way,  water,  and  other 
easements,  if  any  ....  without  any  obligation  on  the  vendors  to  define  any 
such  rights  or  claims  " : 

Bield,  entitled  to  have  a  saving  in  general  terms  inserted  in  the  habendum  of 
the  conveyance,  although  it  was  not  shown  or  asserted  that  the  property  was 
sabject  to  any  of  the  liabilities  so  specified.  Oale  v.  Sguier  (Chan.  Div.),  XXII 
—363 ;  affirming  B.C.,  XIX— 777. 

11.  Purchase-money,  payment  oL  A  bankrupt  had,  before  adjudication, 
the  purchaser  having  had  no  notice  of  any  act  of  bankruptcy,  contracted  to  sell 
some  leasehold  property,  and  had  received  a  deposit  in  respect  of  the  purchase- 
money.  After  the  adjudication  had  been  made,  but  before  it  had  been  adver- 
tised, the  purchaser,  having  no  notice  of  the  adjudication,  paid  the  remainder 
of  the  purchase-money  to  the  bankrupt : 

Hdd,  that  the  trustee  in  the  bankruptcy  could  not  be  compelled  to  assign 
the  lease  to  the  purchaser  except  upon  the  ■  terms  of  his  paying  the  purchase- 
money.  Matter  of  Sabbidge,  and  Matter  of  Pooley  (Chan.  Div.),  XXV— 850. 
See  notes.  Id.,  854. 

12. Whether,  if  the  lease  had  been  assigned  before  the  adjudication, 

but  a  part  of  the  purchase-money  had  not  been  paid,  and  the  purchaser  had, 
after  the  adjudication,  paid  it  to  the  bankrupt,  without  notice  of  the  adjudication, 
he  could  have  been  compelled  to  pay  it  over  again  to  the  trustee,  qtuxre.    Id. 

13.  Rescission  of  contract.  S.,  being  in  the  occupation  of  a  public  house, 
contracted  with  W.  to  sell  to  him  the  residue  of  the  lease,  of  which  twelve  and 
a  half  years  at  least  were  unexpired.  W.,  the  day  after  signing  the  contract, 
by  which  he  agreed  to  take  possession  on  the  15th  of  April,  1878,  paid  a  sum  as 
a  deposit  to  S.'s  agent.    The  abstract  of  title  showed  that  S.'s  lessors  had  a 
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right  of  option  to  determine  the  lease  at  the  end  of  five  years,  and  W.  at  onoe 
rescinded  the  contract,  and  required  the  return  of  the  deposit  money.  8.  refused 
to  repay  the  money,  and  W.  issued  a  writ  in  his  action  on  the  10th  of  April  to 
recover  it : 

HMy  that  W/s  objection  to  the  title  was  valid  ;  that  he  was  not  bound  to 
wait  till  the  15th  of  April  before  issuing  the  writ ;  and  that  he  was  entitled  to 
repayment  of  the  deposit  money  with  interest.  WuUm  v.  Socage  (Chan.  IHv.)> 
XXVII— 243. 

14. By  a  contract  in  writing,  dated  the  8d  of  September,  1878,  E.  agreed 

to  purchase  certain  freehold  farms  from  N.  for  £83.000,  subject  to  the  title 
being  accepted  by  his  solicitor.  The  purchase-money  was  to  be  paid  on  the 
29th  of  September,  1878,  on  which  day  it  was  presumed  that  the  contract  woold 
be  completed  and  possession  given  ;  but  in  the  event  of  the  purchase  not  being 
completed  on  that  day,  the  purchaser  was  to  pay  interest  up  to  such  reasonable 
time  as  might  be  agreed  upon  by  his  solicitor.  When  the  title  was  produced  it 
appeared  that  N.  was  not  the  legal  owner  of  the  land,  but  had  agreed  to  par- 
chase  the  same  from  the  trustees  of  a  settlement  for  £21,000,  by  a  contract 
which  was  not  completed  till  after  the  29th  of  September,  1873.  E.  took  the 
objection  that  it  appeared  on  the  face  of  the  title  that  the  trustees  had  sold  the 
estate  to  N.  for  a  grossly  inadequate  price.  N.  proved  that  the  trustees  had 
had  a  fair  valuation  made  of  the  land  before  offering  it  to  him,  but,  notwith- 
standing, on  the  29th  of  September,  B.  wrote  to  N.  stating  that  he  considered 
the  objection  fatal,  and  that  he  rescinded  the  contract.  N.  then  obtained  a  con- 
veyance from  the  trustees,  and  resold  the  estate  for  £25,000  to  a  stranger,  and 
in  August,  1875,  brought  an  action  against  E.  to  recover  the  difference  of  price 
by  way  of  damages  for  breach  of  the  contract.  E.  filed  a  bill  against  N.  to 
restrain  the  action,  and  to  obtain  a  declaration  that  the  contract  was  rescinded  : 

HeUd,  by  Bacon,  V.C.,  first,  that  the  bill  to  obtain  a  declaration  of  the  rescis- 
sion of  the  contract  could  not  be  maintained,  there  being  a  remedy  at  law,  and 
that  E.'s  bill  must  therefore  be  dismissed.  NotiU  v.  Edwards  (Chan.  Div.), 
XXII— 142, 

16. Secondly,  that  the  apparently  inadequate  price  at  which  the  estate 

was  sold  by  the  trustees  was  not  a  fatal  objection  to  the  title,  and,  therefore, 
that  E.  had  no  right  to  rescind  the  contract.    Id. 

16.  Thirdly,  that  N.  had  a  right  to  resell  the  estate  and  daim  the 

difference  by  way  of  damages  against  E.,  there  being  no  distinction  in  this 
respect  between  a  sale  of  chattels  and  of  land.    Id. 

17. Held,  on  appeal  (the  objection  not  having  been  urged  in  the  court 

below),  that,  on  the  construction  of  the  agreement,  it  was  to  be  oompleted  oo 
the  29th  of  September,  1873,  and  that,  the  action  having  been  commenced 
before  the  Judicature  Act  came  into  operation,  time  was  of  the  essence  of  the 
contract ;  and  that,  the  vendor  not  being  on  that  day  in  a  position  to  make  a 
good  title  and  execute  a  conveyance,  he  could  not  sustain  an  action  for  dam- 
ages.    Id. 

See  CovENAHT,  8-13  ;  Pbaudb,  SrATirrB  op,  9-11. 

VESSELS  —  ^  Admtsaltt,  1,  etc.;  Chattel  Hortqagb,  28,  2»,  86-39; 

Shifs  akd  Vessels,  1,  etc. 
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VOLUNTARY  SETTLEMENT. 

1.  Hnsband  to  wife.  A  basband  bj  deed-poll  recited  as  follows :  "  Whereas 
I  am  beneficially  possessed  of  the  ground  rents  hereby  intended  to  be  settled," 
and  continued  as  follows  :  "  I  do  hereby  settle,  assigii,  transfer,  and  set  over 
unto  my  wife  as  though  she  were  a  single  woman,"  several  leasehold  houses 
and  the  ground  rents  thereof. 

The  deed  was  voluntary: 

Held,  that  this  deed  was  not  void  as  being  an  intended  assignment  from  hus- 
band to  wife,  but  operated  as  a  declaration  of  trust.  Baddtley  v.  Baddeley 
(Chan.  Div.),  XXV— 817. 

VOTERS  —  8ee  Elbctionb,  8,  8. 

WAGER. 

1.  Contract  void.  The  plaintiff  was  a  ''tipster,"  i.e.,  gave  information  as 
to  the  probable  winners  of  horse  races.  Upon  his  giving  the  name  of  a  horse 
to  the  defendant  as  the  probable  winner  of  a  certain  race,  it  was  agreed  between 
them  that  the  plaintiff  should  have  £2  on  the  horse  at  25  to  1,  that  is  to  say, 
that,  if  the  defendant  backed  the  horse  and  won,  the  plaintiff  should  have  £50 
oat  of  his  winnings,  but  if  the  horse  lost,  the  plaintiff  should  pay  the  defend- 
ant £2. 

The  defendant  did  back  the  horse,  and  it  won,  and  the  plaintiff  thereupon 
claimed  £50  out  of  the  defendant's  winnings  : 

Hdd,  that  the  agreement  was  void  within  8^0  Vict,  c  100,  s.  18,  and  that 
the  £50  could  not  be  recovered.  JERgginaon  v.  Simpson  (Com.  PI.  Div.),  XIX 
—320. 

2.  RecoTery  back  of  deposit.  Plaintiff  and  W.  deposited  each  £500  with 
defendant,  on  an  agreement  that  if  W.,  on  or  before  the  15th  of  March,  1870, 
proved  the  convexity  or  curvature  to  and  fro  of  the  surface  of  any  canal,  river, 
or  lake,  by  actual  measurement  and  demonstration,  to  the  satisfaction  of 
defendant,  W.  should  receive  the  two  sums  deposited ;  but  if  W.  failed  in 
doing  this,  the  two  sums  were  to  be  paid  to  plaintiff.  Defendant  decided  in 
favor  of  W. ;  to  this  decision  plaintiff  objected,  and  before  defendant  paid  over 
the  money  to  W.  demanded  the  return  of  his  £500  deposited.  Defendant, 
nevertheless,  paid  both  sums  to  W.,  and  plaintiff  brought  an  action  to  recover 
his  deposit : 

HM,  that  the  agreement  was  a  wager  ;  but  that,  although  8  &  0  Vict.  o.  109, 
8.  18,  which  makes  all  contracts  by  way  of  wagering  null  and  void,  enacts  that 
no  action  shall  be  brought  to  recover  any  sum  of  money  alleged  to  be  won  upon 
any  wager,  or  which  shall  have  been  deposited  in  the  hands  of  any  person  to 
abide  the  event  of  any  wager,  yet,  on  the  authority  of  decided  cases,  that  did 
not  apply  to  the  recovery  of  the  sum  deposited  ;  and,  that,  therefore,  plaintiff 
having  demanded  his  deposit  back  before  it  had  been  paid  over  by  defendant, 
he  was  entitled  to  judgment.     Hampden  v.  W<Mh  (Q.  B.  Div.),  Xyi-^282. 

3.  H.  and  B.  deposited  £50  each  with  N.,  and  entered  into  a  written 

agreement  that  the  £100  should  be  paid  to  H.  if  his  horse  trotted  eighteen  miles 
in  an  hour,  and  if  not,  then  to  B.  The  referee  decided  that  the  horse  did  trot 
the  distance  within  the  hour.  B.  demanded  his  £50  back  from  N.  before  the 
money  had  been  paid  over  to  H. : 
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61. Ueld^  bj  James,  L.J.,  and  Brain  well,  J.  A.,  that,  apart  from  the 

question  of  trust,  the  position  of  a  broker  is  not  that  of  a  banker,  but  of  an 
agent  into  whose  hands  money  is  put  to  be  applied  in  a  particular  way,  and  that 
money  paid  to  him  can  therefore  be  followed  by  the  customer.     Id. 

62.  Punishment  of  defaulting  trustee.  The  policy  of  the  Debtors  Acts, 
1869  and  1878,  in  leaving  a  defaulting  trustee  exposed  to  the  penalty  of  impris- 
onment is  not  vindictive  ;  the  object  of  the  penalty  is  simply  to  produce  pay- 
ment of  the  money.     Barrett  v.  Sdmmojid  (Chan.  Div.),  XXVI — 696. 

63. Where  it  is  shown  that  imprisonment  of  a  defaulting  trustee  will 

not  be  productive  of  payment,  the  court,  in  the  exercise  of  the  discretion  given 
by  the  Debtors  Act,  1878,  will  refuse  an  application  for  a  writ  of  attach- 
ment.    Id. 

64.  Rights  of  beneficiaries.  A  testator  vested  his  freeholds,  copyholds, 
and  leaseholds  for  lives  or  years  determinable  upon  lives,  in  trustees  in  trost 
for  his  son  (who  was  one  of  the  trustees),  for  life,  with  remainder  to  his  eldest 
son  in  tail.  There  was  a  trust  to  renew  leaseholds  for  lives,  but  not  for  years. 
The  tenant  for  life  purchased  the  reversion  in  fee  of  a  lease  for  lives,  part  of 
the  settled  *  estates  (his  own  life  being  one),  and  the  fee  was  conveyed  to 
himself  and  co-trustee  upon  the  trusts  of  the  will,  no  intention  being  declared 
that  the  ptirchase- money  was  to  enure  for  the  benefit  of  those  entitled  under 
the  will : 

Seld,  that  the  estate  of  the  tenant  for  life  was  entitled  to  the  purchase- money, 
with  interest  from  his  death.     Isaac  v.  WaU  (Chan.  Div.),  XXIII— 380. 

66.  A  tenant  for  life  and  sole  trustee  of  settled  estates,  by  will,  pur- 
chased reversions  in  fee  of  leases  for  lives  (his  own  life  being  one)  and  for 
years,  parts  of  the  settled  estates,  and  the  estates  were  conveyed,  as  to  the 
reversion  of  the  lease  for  lives,  to  him  upon  the  trusts  of  the  will ;  as  to 
one  of  the  reversions  of  the  leases  for  years  to  him  absolutely ;  and  as  to 
the  other  reversion  of  the  leases  for  years  to  him  upon  the  trusts  of  the 
will.  He  died  while  the  leases  for  years  would  have  been  running  out,  and 
without  having  declared  any  intention  that  the  purchase-moneys  were  to  enure 
for  the  benefit  of  those  entitled  under  the  will.  The  first  tenant  in  tail  died  'in 
the  tenant  for  life's  lifetime  intestate,  leaving  a  widow,  and  a  son  heir  in  tail : 

Held,  that  as  to  all  the  reversions  purchased,  the  estate  of  the  tenant  for  life 
was  entitled  to  be  repaid  the  purchase-moneys ;  that  as  regarded  the  legal  per- 
sonal representative  of  the  first  tenant  in  tail,  both  the  estates  of  which  there 
had  been  leases  for  years  must  be  treated  as  being  subject  to  those  leases  for  the 
benefit  of  his  first  tenant  in  tail's  estate  ;  that  as  to  the  estate  conveyed  to  the 
tenant  for  life  absolutely,  it  belonged  to  the  legal  personal  representative  of 
the  first  tenant  in  tail ;  and  that  as  to  the  other  estate  conveyed  to  him  upon  the 
trusts  of  the  will,  she  was  entitled  to  a  leasehold  interest  of  the  same  extent  as 
the  term  would  have  conferred.     Id. 

66. A  fund  was  established  at  Bombay  by  the  covenanted  civil  ser- 
vants of  the  East  India  Company  serving  in  that  Presidency,  for  granting  pen- 
sions and  annuities  to  members,  their  widows  and  children.  By  the  original 
articles  certain  persons  were  appointed  managers,  and  they  were  declared  to  be 
*■  the  trustees  of  the  Fund,"  and  the  property  was  vested  in  them : 

ffeld,  that  they  were  not  mere  trustees  for  the  association,  but "  trostees " 
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properly  so  called,  and  that  the  members  of  the  fand  were  the  beneficiaries,  so 
that  the  defence  of  the  Statute  of  Limitations  could  not  be  set  up  against  a 
claimant  on  the  Fund,  merely  on  account  of  lapse  of  time.  Edwards  v.  Warden 
(App.  Cas.),  XVI^l  ;  modifying  S.  C,  X— 551. 

57.  There  was  a  rule  of  the  institution  that  required  a  claim  to  be  made 

and  particulars  of  the  claim  to  be  fully  stated  : 

Held^  that,  till  such  claim  was  made  as  required,  the  trustees  did  not  come 
under  any  liability.     Id. 

68.  Payments  were  to  be  made  annually  to  certain  persons  who  were 

entitled  to  annuities  chargenble  on  the  Fund  : 

ITfld^  that  where  such  persons  had,  by  their  own  conduct,  occasioned  the  non- 
payment of  the  annual  sums,  they  were  not  entitled  to  interest  on  those  sums 
for  the  time  daring  which  they  had  so  occasioned  the  non-payment.     Id. 

69.  A  fund  was  provided  for  the  maintenance  of  the  widows  and  chil- 
dren of  members  of  an  association,  and  one  of  the  rules  was  that  there  should 
be  an  allowance  to  a  widow  of  £300  a  year,  but  that  if  she  possessed  property 
exceeding  £200  a  year  independent  of  the  institution,  the  allowance  should  be 
red  need  in  such  amount  as  her  property  might  exceed  that  sum,  so  that  her  pen- 
sion, together  with  her  property,  should  not  exceed  £500  a  year.  A  member  of 
the  Fund  left  a  widow  and  daughter  ;  he  bequeathed  to  his  daughter  a  sum  of 
£6,000,  with  a  direction  that  the  income  should  be  paid  to  the  widow  till  the 
daughter  came  of  age.  When  the  daughter  did  come  of  age,  the  widow  claimed 
to  receive  the  difference  which  she  had  lost  by  the  happening  of  that  event,  so 
as  to  bring  up  her  income  to  £500.  The  trustees  of  the  Fund  declined  to  recog- 
nize this  claim,  asserting  that  when  a  bequest  was  made  by  a  member  of  the 
Fand,  the  property  left  should  be  considered  as  the  property  of  the  widow  and 
family  collectively  : 

Held,  that  this  decision  of  the  trustees  was  incorrect,  and  that  the  widow  was 
entitled  to  have  the  deficiency  in  her  income  (occasioned  by  her  daughter  be- 
coming absolutely  entitled  to  the  bequest),  made  up  to  her  out  of  the  Fund.    Id. 

60.  Other  resolutions  were  afterwards  agreed  to  by  which  additional  bene- 
fits were  to  be  given  to  widows  and  children  of  members  of  the  Fund,  the  mem- 
bers being  allowed  an  option  to  perform  or  decline  the  conditions  on  which  such 
benefits  were  offered.  A  member  accepted  his  annuity  under  the  original  reg- 
ulations, but  did  not  then,  or  at  any  time  during  his  life,  perform  or  offer  to 
perform  these  new  conditions.  Some  years  after  his  death  his  widow  declared 
her  readiness  to  perform  them,  and  claimed  the  additional  benefits  thereby  to  be 
obtained : 

Held,  that  she  was  not  entitled  to  make  this  clainL     Id. 

61.  Acconnting  by  tnuteea.  In  an  action  by  cestvis  qite  trutt  to  set  aside  a 
sale  of  trust  lands  for  their  own  benefit,  the  question  how  far  a  retrospective 
accounting  of  rents  and  profits  should  be  ordered,  not  decided  on  appeal,  but 
the  cause  remitted  back  to  the  Court  of  Session  for  its  consideration.  Aberdeen 
Town  Council  v.  Aherde&n  UniversUy  {Ap^.  Cas.),  XX — 111. 

62.  Indemnity  for  expenses.  The  trustees  of  a  will  agreed  to  settle  dis- 
putes with  the  surviving  partner  in  a  firm  of  which  the  testator  had  been  a  mem- 
ber by  selling  the  testator's  share  to  him  at  a  certain  price.  They  then  filed  a 
bill  to  have  this  agreement  sanctioned ;  a  decree  was  made  accordingly,  and  the 
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2.  Diversion.  The  owner  of  a  mine,  who  by  means  of  a  pit  or  shaft  inter- 
cepts water  which  previously  flowed  in  unascertaiDed  andergroand  channels,  is 
not  entitled  by  any  means  not  in  the  ordinary  and  proper  course  of  working  his 
mine  to  cast  the  water  thus  intercepted  npon  the  land  of  his  neighbor,  even 
though,  if  the  water  had  not  been  thus  intercepted,  it  would  have  flowed  natur- 
ally upon  that  neighbor's  land.  West  Cumberland  Iran^  etc.,  Go,  v.  Kenyon 
(Chan.  Div.),  XXIII— 836.     See  notes.  Id.,  345. 

3.  •  By  intercepting  the  wateT  the  person  who  digs  the  pit  or  shaft  makes 

the  water  his  own  property,  and  must  take  the  burden  as  well  as  the  benefit  of 
it.  And  if  he  afterwards  casts  It  wrongfully  on  his  neighbor's  land,  he  will  be 
liable  for  the  damage  thus  done  to  him.     Id. 

4.  Injury  by  percolation.  A  statement  of  claim  alleged  that  the  surface  of 
the  defendants'  land  had  been  artiflcially  raised  by  earth  placed  thereon,  and 
that  in  consequence  rain  water  falling  on  the  defendants'  land  made  its  way 
through  the  defendants'  wall  into  the  adjoining  house  of  the  plaintiff,  and 
caused  substantial  damage : 

Held,  upon  demurrer,  that  the  statement  of  claim  disclosed  a  good  cause  of 
action.  Hurdman  v.  North  Eastern  By,  Co,  (Com.  PL  Div.),  XXX— 81.  See 
notes.  Id.,  87. 

6.  Obstmotion  oL  14  Geo.  8,  c.  06,  which  was  passed  for  improving  the 
navigation  of  certain  rivers,  enacted  that  *'if  any  person  or  persons  shall  wil- 
fully throw  any  soil  ....  into  any  part  of  the  said  rivers  ....  or  of  any 
drains,  trenches,  or  watercourses  thereunto  belonging,  every  such  person  shall 
for  every  such  offence  forfeit "  a  sum  of  money. 

The  appellant  was  a  tanner,  having  premises  on  a  small  natnral  stream  at  a 
point  about  four  miles  from  one  of  the  rivers,  into  which  it  flowed  at  a  place 
where  that  river  was  navigable  :  in  the  course  of  his  business  he  discharged 
refuse  from  his  works  into  the  natural  stream  :  he  was  convicted  by  a  stipen- 
diary magistrate  of  an  offence  against  the  foregoing  enactment : 

Heldy  that  the  words  **  drains,  trenches,  or  watercourses  thereunto  belonging" 
applied  only  to  artificial  streams  made  for  the  purpose  of  improving  the  navi- 
gation of  the  rivers,  and  did  not  apply  to  natural  streams,  and  therefore  that 
the  conviction  was  wrong.  Smith  v.  Bamham  (Ezch.  Div.),  Xyill— ^83.  See 
notes,  Id.,  887. 

6. Held,  also,  that  inasmuch  as  the  appellant  discharged  the  refuse  in 

the  course  of  his  business,  he  did  not  "wilfully"  throw  it  into  the  stream 
within  the  meaning  of  the  statute.     Id. 

See  MiNBS,  12,  18 ;  Nayigablb  Stbbams,  1-^  ;  Nboligence,  15, 16,  81-35. 

WATERWORKS. 

1.  Right  to  refuse  supply.  A  tenant  of  premises  supplied  by  a  company 
with  water  having  failed  to  pay  the  water-rate,  the  company  under  the  powers 
conferred  upon  them  by  s.  74  of  the  Waterworks  Clauses  Act,  1847  (10  &  11 
Vict.  c.  17),  severed  the  communication  with  their  main  pipes.  A  subsequent 
tenant  demanded  a  supply  of  water  for  the  same  premises,  tendering  to  the  com- 
pany the  current  quarter's  rate  and  the  estimated  expense  of  restoring  the 
communication,  but  the  company  refused  to  supply  the  water  until  the  anean 
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due  from  the  former  tenant  were  paid.     A  magistrate  having  convicted  the  com- 
panj  under  8.  48  of  the  Waterworks  Clauses  Act  for  such  refusal : 

Heldf  that,  although  tlie  company  were  not  warranted  in  refusing  to  supply 
water  to  the  incoming  tenant  until  the  arrears  due  to  them  as  above  stated  were 
paid,  tbey  could  not  be  made  liable  to  the  penalties  imposed  by  s.  43  until  he 
himself  had  restored  the  communication  with  their  main  pipes.  SkefflM  WaUr- 
fDorks  Co.  y.  WUHnson,  and  Same  v.  Carbidge  (Com.  PI.  Div.),  XXX— 634. 

WAY  — /Sb«  Easement,  18-24 ;  Highway,  1,  etc.;  Iimuhction,  27-39. 

WHARFINGER  —  8ee  Lien,  8. 
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I.  Execution  and  validity. 

1.  Signature.  The  deceased  with  his  own  hand  wrote  oat  a  will,  which  con- 
duded  with  an  attestation  clause  "signed,  published,  and  declared  bj  the  said 
A.  B.,  the  testator,  as  and  for  his  last  will  and  testament,"  Ac.  At  the  time  of 
execution  the  deceased  declared  the  paper  to  be  his  will  in  the  presence  of  two 
witnesses,  and  asked  them  to  witness  it,  which  thej  did,  but  he  did  not  himself 
sign  it  in  their  presence,  nor  was  there  any  direct  evidence  that  the  witnesses 
saw  the  signatnre.  The  only  signature  of  the  deceased  was  in  the  attestation 
clause : 

Held,  that,  under  16  Vict.  c.  24,  the  execution  was  valid.  In  the  Goods  of 
Peam  (Prob.  Div.),  XVI— 692. 

2.  Validity.  The  deceased,  a  Frenchman  by  birth,  but  naturalised  in  Eng- 
land, executed  at  Paris  a  will  and  codicil  in  the  English  form  relating  to  his 
property  in  England  only,  and  a  holograph  will,  signed  an(l  dated,  disposing  of 
his  property  in  France,  but  referring  directly  to  the  English  will.  He  died  at 
Paris: 

Held,  that  if  it  could  be  shown  that  the  wiU  and  codicil  in  the  English  form 
were  made  in  a  form  permitted  by  the  law  of  France  in  the  case  of  British  sub- 
jects resident  in  France,  they  could  be  admitted  to  probate  under  24  &  26  Vict. 
c.  114,  s.  1 ,  as  valid  according  to  the  law  of  the  place  where  maide.  MaUer  of 
Laeraiz  (Prob.  Div.),  XX— 617. 

3.  Bffeot  of  subsequent  maniago  of  devisee  to  witness.  Under  the  Wills 
Act  (1  Vict.  c.  20),  s.  15,  the  marriage,  after  attestation  of  a  will,  of  a  devisee  to 
the  attestinff  witness,  does  not  affect  the  validity  of  the  devise.  Jliorpe  v. 
Bettwiek  (Q.  B.  Div.),  XXIX— 648.     See  notes,  Id.,  644. 

4.  Made  by  manied  woman.  By  marriage  settlement  personal  property 
was  assigned  to  trustees  upon  trust  to  pay  the  income  to  the  wife  for  her  sepa- 
rate use  for  life,  without  power  of  anticipation,  and  after  her  decease,  in  case 
her  husband  should  survive,  to  pay  him  so  much  of  the  income  as  she  should 
by  deed  or  will  appoint  for  his  life,  and  subject  thereto  for  the  children  of  the 
marriage  ;  and  in  case  there  should  be  no  children,  then  upon  trust  in  case  the 
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wife  should  survive  her  husband,  for  her,  her  exeentors,  administrators,  and 
assigns,  for  her  sole  and  separate  use  ;  but  if  she  should  not  survive  her  baa- 
band,  then  for  such  of  her  relations  as  she  should,  notwithstanding  coverture, 
by  deed  or  will  appoint.  The  wife  made  a  will  in  exercise  of  tlie  power  daring 
coverture,  and  survived  her  husband  without  having  had  issue  of  the  marriage : 
Held,  upon  demurrer,  that  the  will,  made  during  coverture,  was  a  good  dis- 
t)08ition  of  all  the  property.     Bithop  v.  WaU  (Chan.  Div.),  XVn-«35. 

6.  Perpetuities.  A  testator  gave  a  fund  in  trust  for  A.  for  life,  and  after  his 
death  for  all  his  children  who  should  attain  twenty -one,  and  the  issue  of  such 
of  them  as  should  die  under  the  age  leaving  Issue,  "  which  issue  should  after- 
wards attain  the  age  of  twenty-one,  or  die  under  that  age  leaving  issue  at  his, 
her,  or  their  decease  or  respective  deceases,  as  tenants  in  common  if  more  than 
one,  but  such  issue  to  take  only  the  share  or  shares  which  his,  her,  or  their 
parent  or  parents  respectively  would  have  taken  if  living"  : 

Held,  that  the  gift  to  the  children  coald  not  be' severed  from  the  gift  to  the 
remoter  issue,  but  the  whole  gift  was  void  as  infringing  the  rule  ag^nst  perpe- 
tuities.   Matter  ofMoseleifs  Trusts  (Chan.  Div.),  XXVII— 774. 

6.  A  testator  gave  his  real  and  personal  estate  to  trustees  upon  trust  for 

his  wife  during  widowhood,  and  after  her  death  or  second  marriage  for  his  chil- 
dren who  might  be  living  at  such  death  or  second  marriage,  and  the  issue  of 
any  child  who  might  have  previously  died,  such  issue  to  take  the  share  of  her 
or  his  deceased  parent  in  equal  shares,  the  shares  of  such  of  his  children  or 
grandchildren  as  should  be  a  son  or  sons  to  become  vested  in  and  payable  to 
them  as  and  when  he  or.  they  should  respectively  attain  the  age  of  twenty-four 
years,  and  the  shares  of  his  daughters,  or  the  female  issue  of  any  deceased  child, 
to  be  settled  as  therein  mentioned : 

Held,  that  the  whole  of  the  gifts  after  the  life  interest  of  the  widow  were  void 
for  remoteness.    Hale  v.  Hale  (Chan.  Div.),  XVIII— 739. 

7.  Testator  gave  his  real  and  personal  property  upon  trust  for  the  chu- 

dren  of  his  daughters  who  should  live  to  attain  twenty-five.     At  his  death  one 
of  his  daughters  had  a  child  who  had  attained  twenty-five : 

Held,  that  this  gift  was  not  void  for  remoteness,  but  was  a  valid  gift  to  sach 
of  the  children  living  at  the  testator's  death  as  should  attain  twentj-five- 
Pieken  v.  Matthews  (Chan.  Div.),  XXVI— 681. 

8.  Where  there  is  a  time  fixed  at  which  a  fund  is  to  be  divided  into  sep- 
arate shares,  each  share  stands  separate,  and  the  gift  of  any  share  will  tax® 
effect  if  the  disposition  of  that  particular  share  does  not  violate  the  rule  against 
perpetuities,  and  will  not  be  made  void  by  the  invalid  gift  of  a  portion  of 
another  share  to  the  donee  of  the  first-mentioned  share.  Bat  where  there  is  a 
gift  to  a  class  and  the  total  amount  to  be  taken  by  any  member  of  the  f'*"^^"*] 
not  be  ascertained  within  the  period  fixed  by  law,  the  whole  gift  is  void,  He»- 
tinck  V.  DuJce  of  Portland  (Chan.  Div.),  XXIH— 820. 

9.  A  tesUtrix  made  a  beqaest  in  trust  for  such  of  her  four  "^P^^'^V^ 

nieces  as  should  be  living  at  the  expiration  of  twelve  months  after  the  demm  o 
their  mother,  and  the  issue  then  living  who  should  atUin  the  age  of  t  went/-^"* 
years,  of  any  of  the  nephews  and  nieces  who  should  have  died  before  the  expi 
ration  of  the  twelve  months  :  ^ 

Held,  on  the  construction  of  the  wiU,  that  there  was  no  period  of  distnbuo 
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fixed  except  by  tlie  gift  to  the  class  ;  and  Tield,  tbat  as  the  members  of  the  class 
might  not  be  ascertained  until  the  expiration  of  more  than  twentj-one  years 
from  the  death  of  the  mother,  the  whole  bequest  failed.     Id. 

10.  Confirmation  by  codiciL  Where  a  testator  by  a  codicil  confirms  his 
^Ul,  the  will  together  with  all  previous  codicils  is  taken  to  be  confirmed. 
Gmnv,  Tribe  {Ch&n.  Div.).  XXVI— 78. 

11. A  testatrix  by  her  will  gave  shares  in  her  residue  to  her  nephew. 

By  a  codicil  she  revoked  all  devises  and  bequests  to  her  nephew.  By  a  second 
codicil  she  devised  certain  after-purchased  property  to  the  trustees  of  her  will 
and  coDfirmed  her  will : 

Edd,  that  the  second  codicil  did  not  revoke  the  first,  and  that  the  after-pur- 
chaaed  property  went  according  to  the  will  and  first  codicil  together,  and  not 
Mcordiug  to  the  will  alone.    Id. 

II.  Alteration  and  revocation. 

12.  Olause  stricken  out.  A  testator,  who  died  before  1888,  by  a  will  duly 
executed  and  attested  devised  realty  to  his  mother,  "  Elizabeth  Eley,  her  heirs 
and  assigns  forever."  After  execution  he  drew  his  pen  through  the  words 
"Eley,  her  heirs  and  assigns  forever"  and  wrote  the  word  "Eley"  above  the 
erased  words.  On  the  question  whether  the  obliteration  cut  down  the  devise 
from  an  estate  in  fee  to  an  estate  for  life,  as  being  a  revocation  of  a  devise  or  of 
a  dause  within  s.  6  of  the  Statute  of  Frauds  : 

Held,  that  there  was  a  revocation  of  a  clause  within  the  statute  ;  and  that  the 
mother  took  an  estate  for  life  only.     Smntan  v.  Bailey  (Each.  Div.),  XVI-— 552. 

13.  Revocatiqn  by  contingent  will.  The  deceased  made  a  will,  by  which 
he  left  all  his  property  to  his  wife,  and  made  her  sole  executrix.  He  subse- 
quently, with  his  wife,  executed  a  joint  will,  which  was  expressed  to  take  effect 
io  case  they  should  be  called  out  of  the  world  at  one  and  the  same  time  and  by 
one  and  the  same  accident.  By  this  will  they  revoked  all  former  wills.  The 
deceased  died  in  the  lifetime  of  his  wife  : 

Beld,  that  the  joint  will  was  dependent  upon  a  contingency  which  did  not 
happen,  and  was,  therefore,  inoperative  even  to  revoke  a  previous  will.  Mat- 
^  of  Evgo  (Frob.  Div.),  XX— 603. 

14. by  new  wilL    The  deceased  executed  a  will  in  1858,  by  which  she 

disposed  of  the  whole  of  her  property.  In  1860  she  executed  another  will, 
which  commenced  "  this  is  the  last  will  and  testament  of  me,"  &c.  It  varied 
aod  repeated  various  bequests  given  in  the  first  will,  appointed  the  same  execu- 
tors for  England  as  in  that  document,  but  contained  no  residuary  nor  revocatory 
clauses : 

BiUd,  that,  from  the  general  tenor  of  the  last  will,  it  was  clear  that  the  testa- 
trix did  not  intend  the  first  will  to  remain  in  force,  and  that  it  therefore  was 
revoked.    Dempsey  v.  Law^on  (Prob.  Div.),  XX— 630. 

15. in  part.     A  testator  devised  freeholds  in  Dorsetshire  upon  certain 

tnists,  and  bequeathed  £3,000  to  his  trustees  to  purchase  lands  in  Dorsetshire 
to  be  held  upon  the  same  trusts.  By  a  codicil  he  revoked  the  devise  of  his 
freeholds,  and  declared  other  trusts  without  alluding  to  the  £3,000  : 

Held,  that  there  was  no  implied  revocation  of  the  bequest  of  £3,000,  which 
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would  pass  under  tbe  will  as  If  do  codicil  htA  been  made.  Bridget  v.  Stnakm 
(Chan.  Div.).  SSV— 474. 

t6.  what  U  not.     A  testator  drew  bis  prn  through  the  Itnea  of  vKrioDa 

parts  of  hie  will,  wrote  on  the  back  of  it "  This  Is  revoked,"  and  threw  it  among 
a  heap  of  waste  papers  !□  his  sittiag-room.  A  servaDt  took  It  np  and  pat  it  oa 
»  table  id  the  kitchen.  It  remained  lying  abont  in  the  kitchen  till  the  Ustalot'g 
death  seven  or  eight  jears  afterwards,  and  was  then  found  unlnjared  : 

Heid,  that  the  will  was  not  reroked.  the  wotda  "or  otherwise  deBtroylng"  in 
7  Wm.  4  &  1  Vict,  c.  24,  s.  30,  not  being  satUfied,  as,  whatever  the  teeUtiK 
intended,  the  will  had  not  been  actually  iojnred.  Oheae  t.  Lowjo]/  (Prob.  IH* .), 
XXI— 638.     See  notes,  Id.,  68S. 

in.  Pbobatk. 
17.  Alterattona  not  notsd.  The  testator  having  obt^ned  the  lltb(^^plied 
form  of  a  will  by  which  the  property  waa  left  to  all  the  children  absolnlely  on 
the  death  of  the  wife,  filled  np  the  blanks  in  his  own  handwriting,  and  in  the 
place  of  the  beqaeet  to  the  children  interlined  the  words  "  To  my  only  son 
A.  B."  The  bequest  to  all  the  children  was  cancelled  by  a  line  drawn  thningh 
It.  No  reference  was  made  to  the  alteratloDs  in  the  attestation  clause,  nor  wen 
any  initials  placed  In  the  margin  to  identify  them.  The  enrrlving  attesting 
witness  had  no  knowledge  whether  the  alterations  were  made  at  the  tine  of 
execution.  The  teetator  had  one  child,  a  son,  by  the  second  wife,  iriio  took  a 
life  interest  under  the  will,  and  five  children  by  a  previous  marriage.  The 
court  held  that  the  preeumption  arising  from  the  ignorance  of  the  witDses  wu 
rebutted  by  a  declaration  of  the  testat^ir,  made  previous  to  the  execution  of  the 
will,  that  be  intended  to  provide  for  the  child  of  the  second  marriage  and  by 
the  other  circumstances  of  the  case.  JOeneK  v.  Death  (Prob.  IHv.),  XX-'JSSO. 
See  notes,  Id.,  GM. 

I.  Attsstatlon.  The  witnesses  to  the  execution  of  a  codicil  dgned  thnr 
ea  on  the  back  of  a  will,  to  which  that  codicil  was  attached  by  a  plo- 
re  was  evidence  which  satisfied  the  conrt  that  the  will  and  ooiUcIl  were 
ed  together  at  the  time  of  the  execution  of  the  codicil,  and  that  the  wit- 
es  intended  by  their  sabscription  on  the  back  of  the  will  to  attest  the 
atare  of  tbe  teetatrii  at  the  toot  of  the  codicil : 

M.  that  the  oodicil  was  entitled  to  probate.  MaU&r  of  Braddotk  (Prob. 
),  XVin— 463. 

'.  Sato  wrong.  The  testatrix  being  desirous  to  revive  a  will  and  codlnl 
:h  had  been  revoked  by  a  will  of  later  date,  sent  them  to  her  wlicllor  ii 
r  that  he  might  prepare  a  new  will  for  that  pnrpose.  To  save  time  be  (U' 
»d  his  clerk  simply  to  re-copy  then,  which  the  clerk  did.  Including  the  ref- 
oe  by  dale  of  the  codicil  to  the  first  vrill.  In  this  state  the  will  and  «odiaI 
I  eiecated  on  the  game  day  :  Setd,  that  as  there  was  no  distinct  intentian 
■eased  in  the  codicil  to  revoke  the  last  will,  probate  should  be  granted  ot  it 
ther  with  the  codicU.  Intht  Good*  of  IneeiPmh.  Div.),  XX— 033. 
).  Epedal  wilL  An  American,  by  a  will  and  codicils,  disposed  of  hli 
■erty  generally,  and  by  a  second  will,  in  which  he  named  separate  execala[^ 
loneys  he  had  invested  in  the  British  fands.     He  expressed  a  diatlnct  wiah 
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that  tbe  British  will  sboald  take  effect  as  a  separate  testamentary  disposition  of 
propertj  independent  of  and  disconnected  from  his  general  will : 

Held,  that  it  sras  unnecessary  to  incorporate  the  American  will,  which  was 
very  balky,  in  the  English  probate,  but  that  an  authenticated  copy  of  the  Amer- 
ican will  and  codicils  should  be  filed  in  the  registry,  and  a  note  be  added  to  the 
EDglish  probate  to  the  effect  that  such  copy  had  been  so  filed.  Matter  ofArtor 
(Prob.  Div.),  XVII— 460. 

21.  Will  reiviTed  after  maxxlage.  The  deceased,  having  duly  executed  his 
will,  married,  and  subsequently  executed  another  will  in  favor  of  his  wife  and  chil- 
dren. In  this  last  will,  in  case  there  were  no  child  or  children  of  the  marriage 
living  at  the  death  of  his  wife,  he  revived  and  brought  into  force  again  his 
former  will,  and  directed  that  its  provisions  and  directions  should  be  complied 
with  as  though  they  formed  part  of  his  last  will.  At  the  time  of  his  death 
there  were  living  a  widow  and  one  child  : 

Hdd,  that  the  first  will  should  be  included  in  the  probate.  Matter  of  Bang- 
ham  (Prob.  Div.),  XVUI~459. 

32. The  testator  having  duly  executed  a  will,  subsequently  married. 

On  the  day  of  and  after  the  marriage  ceremony  he  executed  a  codicil,  by  which 
he  made  a  provision  for  his  wife,  and  in  all  other  respects  revived,  TAtified,  and 
confirmed  his  will.  His  wife  predeceased  him,  and  on  his  death  the  codicil, 
which  had  been  in  his  possession,  could  not  be  found.  Declarations  of  the  tes- 
tator of  a  desire  to  adhere  to  his  will  were  proved  extending  up  to  the  latest 
period  of  his  life : 

Eeld,  that  the  testator  could  not  have  intended  by  the  destruction  of  the 
codicil  to  render  his  will  inoperative,  and  that  the  court  would  therefore  grant 
probate  of  the  will  and  of  the  codicil  as  contained  in  a  draft  from  which  the 
original  was  prepared  for  execution.  James  v.  SMmpton  (Prob.  Div.),  XVIII 
•-461. 

33.  Probate  of  lost  wllL  The  contents  of  a  lost  will,  like  those  of  any 
other  lost  instrument,  may  be  proved  by  secondary  evidence.  Sugden  v.  Lord 
8t.  Leonarde  (Prob.  Div.),  XVII— 153.    See  notes,  Id.,  548. 

24. Declarations,  written  or  oral,  made  by  a  testator,  both  before  and 

after  the  execution  of  his  will,  are,  in  the  event  of  its  loss,  admissible  as  sec- 
ondaiy  evidence  of  its  contents  (Melllsh,  L.J.,  dissenting  as  to  declarations 
made  after  the  execution  of  the  will).    Id. 

26. The  contents  of  a  lost  will  may  be  proved  by  the  evidence  of  a 

single  witness,  though  interested,  whose  veracity  and  competency  are  nnim- 
peaehed.     Id. 

26. When  the  contents  of  a  lost  will  are  not  completely  proved,- probate 

will  be  granted  to  the  extent  to  which  they  are  proved.    Id. 

27. When  a  cause  in  the  Probate  Division  has  been  heard  before  a 

judge  without  a  jury,  the  evidence  being  given  woa  wee,  the  parties  may,  if 
they  please,  apply  for  a  rehearing  under  Rule  60  of  the  Probate  Court  Orders  of 
July,  1802,  or  they  may,  without  doing  so,  appeal  from  the  decision  of  the 
judge,  on  the  facts  as  well  as  the  law,  to  the  Court  of  Appeal.    Id. 

28. of  suppressed  wilL    A  plaintiff  claiming  a  share  of  leaseholds, 

partly  in  the  occupation  of  the  defendant,  under  an  alleged  will,  which  lie 
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char^  was  being  frBudulrntly  suppreaBed  l>7  thp  dpfendant,  bniuiiihtiiiictica 
claiming  partition  or  sale,  and  to  bave  tlie  wit)  established  and  directions  gim 
for  probate.     The  defendant  denied  ail  knowledge  of  the  alleged  will : 

Held.  fitBt.  that  hefore  tbe  plaintiff  oould  obtain  any  relief  upon  the  will,  11 
must  Hmt  be  proved,  or  pnilute  must  be  admitted  by  tlie  defendant  ;  ECCOndl;, 
that  a  jodge  of  tbe  Chancery  Division  had,  under  tbe  Judicature  Acts,  jurisdic- 
tion to  grant  probate,  but  that  it  would  not  lie  using  a  sound  discretioD  lo  eitr- 
cise  the  jurladiction.  Action  accordingly  ordered  to  stand  over  for  probw 
proceedings  to  iw  taken  in  tbe  Probate  Division.  Piniiey  v.  Hunt  (Cluii.  IKi.), 
SXIl— 873. 

IV.    COBSTRCCTION  AND  EFTBCT, 

29.  In  genend.  The  argument  ab  inconvenitnti  in  the  constraction  of  vilb 
is  one  to  which  recourse  will  be  had  with  extreme  nn willingness  on  tlie  part  of 
the  conrt.     Bomer  v.  Homtr  (Chan.  Div.),  XXV— flgo. 

30.  Natural  and  leaionabls  conitructiou.  Where  the  words  of  a  "ili  ii* 
nnambigoous,  they  cannot  be  departed  from  merely  becaase  they  lead  to  come- 
quences  capricious  or  even  harsh  and  unreasonable.  But  where  they  aie  apt' 
ble  of  two  interpretations,  that  constraction  of  them  is  to  be  adopted  whicii  is 
in  accordance  with  an  inteiiiglble  and  reasonable,  and  not  a  capricions  or  anom- 
alous, result.  Bathnm  v.  Errington  (App.  Caa.).  XX— 203  ;  affinniag  6.  (1, 
XIX— 785. 

31 Atestator,  B.,  devised  his  eetatee  to  H.  the  second.  J.  thelWra,u>d 

C.  the  fourth  eons  of  his  brother-in-law  SirT.  S.  (entirely  pas^ng  over  W.,  Hi* 
eldest  son),  and  to  their  sons  successively  in  tail  male.  By  a  nuns  and  unii 
clause  he  directed  that  as  any  one  became  entitled  under  the  will  he  shoolil 
assume  the  name  and  arras  of  E.  He  then  introduced  a  shifting  al«n»e,  lh»'  i" 
case  R.,  or  J.,  or  C.  "Bhonid  become  the  eldest  son"  of  Sir  T.  S. ,  the  E  e»««<** 
sboQld  go  over  to  the  neit  In  remaioder  under  his  will.  The  Isatalor  died  id 
1819.  Sir  T.  S.  survived  tbe  testator.  W.,  the  eldest  son,  suceeedod  his  fatbar 
in  the  S.  baronetcy,  and  in  the  paternal  estates  :  and  diaenlailed  and  «oId  them. 
On  his  death  without  issue  R.  succeeded  to  the  baronetcy.  He  hid  long  beJtae 
complied  with  the  name  and  arms  clause  in  the  testator's  will,  and  wm  In  piw 
session  of  the  E.  estates.  R.  died  without  male  issue,  and  J.,  the  AW  «»■ 
then  claimed  the  E.  estates  :  .    ^^ 

Rdd.  that  he  waa  entitled  to  them,  for  that  upon  the  trae  eonstmctfon  of  tw 
will  he  liad  not -become  the  eldest  son  "of  SirT.  3.,  and  ihe  ahiftingclana" 
had  therefore  not  taken  effect.     Id. 

32.  The  eldest  son  of  a  man  is  his  first  boro-lhe  primcteoiM  !  «^ 

9  "shall  become  the  eldest  son  "  of  a  person  living  at  the  dsteoT 
rithout  an  eiplanatory  context,  be  extended  beyond  lbs  H'eM*  "•  "^ 
thev  are  connected  with  the  heirship  of.  and  right  of  wieoeMW  w. 

-  In  order  to  give  a  different  oonstroctlon  lo  tbe  will,  tbe  «>ri     ^^ 
would  requite  to  be  introduced  between  the  word  "el«"' 
>n."    Id.  .„^^ 

Ilea  apaaki  from.  A  testator,  after  reciting  that  his  son  ira»  ^^ 
■  to  him  in  various  sums  of  money  in  respect  of  sdvuioffl,  ■»  ^^ 
ous  that  his  son  should  be  released  from  the  said  »v«i.i  ^^ 
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that  the  secari ties  held  in  respect  thereof  should  be  given  np  to  him,  bequeathed 
to  his  son  all  the  aforesaid  several  moneys,  with  the  secnrities  then  in  the 
testator's  custody  relating  thereto,  and  also  released  him  from  all  claims  in 
respect  of  the  aforesaid  moneys,  "  and  all  other  moneys  due  from  him"  to  the 
testator : 

By  a  codicil  the  testator  released  the  son  from  another  specified  debt  for 
moneys  misappro{Triated  by  the  son  : 

Held,  that  the  will  must  be  construed  as  speaking  from  the  death  of  the  tes- 
tator ;  and  that  the  son  was  released  from  the  repayment  of  money  advanced  to 
him  by  the  testator  between  the  date  of  his  codicil  and  of  his  death.  Everett 
V.  Everett  {ChaLn.  Div.),  XXIII— 653  ;  reversing  S.  C,  XXII— 691.  See  notes, 
Id..  659. 

36.  Who  take  tinder.  A  testator  devised  lands  to  William,  the  eldest  son 
of  the  testator's  nephew.  The  nephew  had  two  sons,  John,  the  elder,  and  Wil- 
liam, the  younger : 

Held,  that  the  devise  was  to  William.  Garland  v.  Beioerley  (Chan.  Div.), 
XXVI-56. 

36.  A  testatrix  by  her  will  gave  all  her  personal  and  also  all  her  real 

property  to  trustees  in  trust  for  payment  of  her  debts  and  legacies,  and  subject 
thereto  between  her  five  sisters,  nominatim,  and  the  survivor  of  them,  in  equal 
shares  during  their  lives  and  spinsterhood,  "  and  upon  the  death  or  marriage  of 
all  her  said  sisters,"  slie  willed  that*' her  said  property  should  be  divided  in 
equal  proportions  between  her  brothers  and  sisters  then  living  or  their  heirs." 

The  testatrix  had  six  brothers  and  six  sisters.  Of  these,  one  brother  died  be- 
fore the  testatrix  was  born,  one  sister  died  in  the  lifetime  of  the  testatrix,  but 
before  the  date  of  the  will ;  two  brothers  and  one  sister  died  in  her  lifetime  and 
after  the  date  of  the  will,  and  the  rest  survived  her,  the  last  survivor  of  them 
being  a  sister : 

Hdd,  first,  that  the  word  "  or  "  in  the  gift  in  remainder  could  not  be  read 
*•  and,"  and  therefore  that  there  was  no  intestacy  : 

Secondly,  that  as  to  the  personal  estate  comprised  in  the  gift,  the  word  "  heirs  " 
most  be  construed  statutory  next  of  kin  (which  would  include  widows),  and  as 
to  the  Teal  estate,  heirs-at-law  : 

Thirdly,  that  such  heirs-at-law  and  statutory  next  of  kin  of  the  brothers  and 
Bisters  of  the  testatrix  were  to  be  respectively  ascertained,  as  to  the  brothers 
and  sisters  who  predeceased  the  testatrix,  at  the  death  of  the  testatrix,  and  as 
to  tho«e  who  survived  her,  at  their  respective  deaths  : 

Fourthly,  that  the  heir-at-law  and  next  of  kin  of  the  brother  who  died  before 

Fif^*^*^  ^»8  born  were  not  entitled  to  share :  and, 

dat«     r  h  *^**  ^^®  heir-at-law  and  next  of  kin  of  the  sister  who  died  before  the 

-     .        ®  ^^^^*  as  well  as  the  heir-at-law  and  next  of  kin  of  the  two  brothers 

^      sister  who  died  in  the  lifetime  of  the  testatrix  and  after  the  date  of  the  will, 

ere  aa  entitled.     Wingfield  v.  WingflOd  (Chan.  Div.),  XXVI— 416. 

j^l       '  ^  *«stator,  who  died  in  June,  1837,  gave  to  trustees  the  whole  of 

anv  D  ^%^  ^?  *^^  ^^^  ^^®  payment  of  his  debts,  with  full  power  to  sell  all  or 

jjj  **     his  estates  or  to  demise  the  same  ;  and  directed  them  out  of  the 

i^jj^  ^,      P^^aoced  or  out  of  the  rents  to  pay  the  testamentary  expenses  and  debts, 

S^^Q  certain  legacies,  and  directed  that  after  the  death  of  his  wife  and 
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Rfter  tbe  payment  of  all  debts  and  legacies  the  wbole  residue  of  all  his  Temain- 
ing  property  should  be  divided  into  twelve  portions,  and  be  given  "  to  the  chil- 
dren **  of  hid  late  aunts  "  equally  among  them,  the  descendants,  if  any,  of  those 
who  might  have  difni  being  entitled  to  the  benefit  which  their  deceased  parent 
would  have  received  had  he  or  she  been  then  alive  .  .  .  .  and  should  there  be 
no  children  or  lawful  descendants  of  any  of  his  aunts  remaining  at  the  time  the 
bequest  should  become  payable,  then  the  portions  **  were  to  fall  into  the  resid- 
uary fund.  The  testator  declared  that  it  should  not  be  incumbent  on  his  execu- 
tors to  pay  the  legacies  sooner  than  two  years  after  his  decease ;  nor  to  divide 
the  residue  •  amongst  his  relatives  until  two  years  after  the  death  of  his 
wife,  and  made  provision  for  payment  of  his  wife's  jointure.  The  wife  died 
in  1876  : 

Held,  that  the  children  and  grandchildren  of  the  aunts  only,  but  no  kter 
descendants,  were  entitled  to  the  benefit  of  the  gift ;  and  that  the  wife  did 
not  take  an  estate  for  life  by  implication.  Balph  v.  Carriek  (Chan.  Div.), 
XXII— 589. 

38.  Executor,  who  intended.  The  deceased,  by  his  vnll»  appointed  certain 
executors,  and  amongst  others  "Percival  ...  of  Brighton,  the  father."  The 
court  admitted  evidence  of  the  circumstances  under  which  the  deceased  made 
his  will,  and  of  the  persons  about  him,  in  order  to  satisfy  itself  who  was  meant 
by  the  imperfect  description  of  the  executor  oontuned  therein.  Matter  of  De 
Bosaz  (Prob.  Div.),  XX--597. 

39.  Mutoal,  effect  o£  Leasehold  property  was  given  by  will  to  two  sisten 
as  joint  tenants,  and  they  mutually  agreed  to  bequeath  it  in  trust  for  each  other 
for  life,  and  for  their  nieces  after  the  death  of  the  survivor.  One  sister  having 
died,  the  survivor  made  a  will  giving  the  property  in  a  different  manner : 

Held,  that  the  agreement  between  the  sisters,  carried  out  by  the  making  of 
the  virills,  severed  the  joint  tenancy,  and  that  the  property  must  be  administered 
on  the  footing  of  a  tenancy  in  common.  Taylor  v.  Taylor  (Chan.  Div.),  XXVII 
— 518.     See  notes,  Id.,  516. 

40.  Reference  to  annexed  schedule.  Where  a  will  refers  to  a  paper,  sach 
paper  cannot  be  incorporated  with  the  will,  unless  it  is  clearly  identified  with 
the  description  of  it  given  in  the  will,  and  is  shown  to  have  been  in  existence  at 
the  time  the  will  was  executed.  Both  these  matters  must  be  established,  and 
though  there  may  be  no  doubt  about  the  former,  unless  the  latter  also  is  proved 
there  can  be  no  incorporation  of  the  paper  with  the  will  for  such  a  pnipose. 
The  onus  of  establishing  these  two  matters  lies  on  the  person  who  seeks  to  make 
the  paper  admissible  for  such  a  purpose.  Singleton  v.  TomUiMon  (App.  Caa.), 
XXIV— 297. 

41. A  will  began,  '*  I  direct  my  executors  to  pay  the  expenses  of  my 

funeral,  and  all  my  lawful  debts,  out  of  the  proceeds  of  my  property."  It  went 
on  thus,  "  Whereas  I  am  possessed  of  landed  and  chattel  property,  as  stated  in 
the  annexed  schedule,  I  direct  my  executors  to  sell  my  landed  property,  namely" 
(and  then  four  separate  pieces  of  landed  property  were  named),  "  for  its  full 
value."  Several  legacies  were  then  given,  and  then  a  fifth  landed  property  was 
specially  devised  to  I.  W.,  a  person  fully  described,  with  an  ultimate  remainder 
to  T.  T.,  and  then  came  the  gift  of  other  legacies,  and  finally  the  will  declared, 
"  J  constitute  the  said  T.  T.,"  describing  him,  "my  residuary  legatee."    The 
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will  was  written  on  three  sides  of  a  sheet  of  paper,  the  signature  and  attestation 
were  at  the  bottom  of  the  third  side,  the  schedule  was  on  the  fourth  side  ;  it 
was  in  the  handwriting  of  the  testator,  was  signed  by  him,  and  bore  the  same 
date  as  the  will.  It  described  the  four  portions  of  landed  estate,  and  as  to  the 
fifth  landed  estate  said,  it  'Ms  not  included  in  the  above  schedule,  being  willed 
by  me  to  I.  W. ;  my  executors  have  no  control  over  it."  The  witnesses  who 
attested  the  will  had  not  seen  the  schedale  when  they  made  their  attestation  : 

Heldy  that,  as  this  schedule  was  not  proved  to  have  been  written  at  the  time 
of  the  execution  of  the  will,  it  could  not  be  incorporated  with  the  will  nor 
referred  to  for  the  purpose  of  assisting  in  its  construction.     Id. 

42.  Supplying  omission.  Testator,  having  two  sons  and  five  daughters,  by 
his  will  directed  the  residue  of  his  real  and  personal  estates  to  be  divided,  as  a 
mixed  fund,  into  sevenths,  and  bequeathed  one-seventh  to  his  son,  and  another 
to  the  other  son.  He  then  bequeathed  "the  remaining  five  sevenths"  upon 
trust  during  the  respective  lives  of  his  daughters,  Elizabeth,  Sarah,  Eliza,  Mary 
and  Hannah,  to  invest  and  pay  the  income  into  the  proper  and  respective  hands 
of  his  said  daughters  (again  naming  them)  in  equal  shares  for  their  separate  use. 
He  then,  from  and  after  the  death  of  Elizabeth,  gave  one-fifth  of  the  fund  to 
the  children  of  Elizabeth ;  from  and  after  the  death  of  Sarah,  another  fifth  to 
the  children  of  Sarah ;  from  and  after  the  death  of  Eliza,  another  fifth  to  the  ' 
children  (not  of  Eliza,  but)  of  Mary  ;  and  from  and  after  the  death  of  Hannah, 
another  fifth  to  the  children  of  Hannah.     He  further  gave  directions,  until  the 

*'  part  or  share  of  the  said  trust  moneys  of  the  issue  of  any  of  my  said  daugh- 
ters "  should  become  payable,  to  apply  the  same  by  way  of  "maintenance. 

The  court,  holding  that  a  clause  giving  to  the  children  of  Eliza  an  Interest  in 
one-fifth  of  the  trust  fund  similar  to  that  which  was  given  to  the  children  of  the 
other  four  daughters,  and  giving  the  children  of  Mary  a  like  interest  on  the 
death  not  of  Eliza  but  of  Mary,  had  been  accidentally  omitted,  declared  that 
the  will  must  be  read  as  if  it  contained  the  omitted  clause.  BAd^wn  v.  Bryning 
(Chan.  Div.),  XXH— 710. 

43.  What  passes.  Acoumulations.  Testator  devised  all  his  real  estate  to 
tnuitees  and  their  heirs.  He  directed  that  his  mansion  house  and  furniture 
should  not  be  let  or  occupied  except  by  the  persons  put  therein  to  keep  the  same 
in  good  order  "  until  the  end  of  twenty -one  years  after  my  death,  or  until  my 
brother  and  three  sisters"  (to  whom  he  gave  annuities)  "are  all  dead."  He 
declared  that  his  trustees  should  apply  the  rents  of  all  his  real  estate  in  paying 
the  annuities  and  keeping  the  mansion  house  and  furniture  in  repair,  and  should 
aecamalate  the  surplus,  and  lay  out  the  accumulations  in  the  purchase  of  real 
estates  to  be  settled  to  the  same  uses.  He  declared  that  "no  such  acctmiula- 
^aoDB  shall  under  any  circumstances  exceed  the  term  of  twenty-one  years  "  from 
his  death.  He  declared  that  "at  the  end  of  the  said  term  of  twenty-one  years 
from  the  day  of  my  death,  or  if  my  said  brother  and  three  sisters  shall  all  die 
within  that  period,  then  on  the  death  of  the  survivor  of  them,  whichever  event 
shall  first  happen,"  the  trustees  should  stand  possessed  of  the  real  estates,  upon 
trust  to  pay  the  annuities,  and  subject  thereto,  in  trust  for  the  first  son  of  his 
brother  in  tail  male ;  and  failing  such  issue,  in  trust  for  the  second  and  every 
other  yoanger  son  of  testator's  nephew  W.,  in  tail  male  ;  and  failing  such  issue, 
in  tnist  for  the  first  and  every  other  son  of  testator's  nephew  H.  in  tail  male ; 

Voii.  IL  86 
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and  fBiling  snch  issae,  over ;  with  an  nltimat*  limlUrtloo,  "  tnillng  sooh  Jsm." 
upon  trust  to  sell  the  estates  for  the  benefit  of  testator's  next  of  kin, 

Testator'a  brother  died  without  issue  before  the  expirstlon  of  the  lwenty-<Hie 
years'  term.  At  tbe  expiration  of  the  term,  two  of  testator's  sisters,  uinaituilj, 
were  still  living.  BEs  nephews  W.  and  H.  were  living,  each  having  one  am 
oul}',  and  severaJ  danghtera. 

There  not  Imving  been  bom  a  second  son  of  W.,  the  son  of  H.  claimallbs 
efltates  as  tenant  Id  tail  in  possession  in  defeasible,  or  as  tcDant  in  tail  in  posses- 
slon,  subject  to  defeasance  in  the  event  of  a  second  son  of  W,  being  bom ; 

ffeld.  that  during  the  saspense  period,  until  it  should  be  ascertained  whrthpr 
or  not  there  would  be  a  second  son  of  W. ,  the  rents  of  the  real  estate  mi  the 
proceeds  of  the  personal  estate,  after  the  eipiratioo  of  the  twenty-one  Jews' 
term,  were  undisposed  of,  and  belonged  to  the  heir-at-law  and  next  of  klo 
respectively.      Wade-Oery  v.  Handlry  (Chan.  Div.).  XVI— 680. 

44.  A  testator  who  died  in  18C3,  gave  freehold  and  leasehold  eslatffi  lo 

trustees  opon  trost  for  his  wife  for  life  or  second  marriage,  and  In  cms  she 
should  marry  again,  then  from  and  after  that  event,  daring  the  remaipdnof 
her  life,  in  trust  to  receive  the  rents  and  to  hold  the  same  during  her  life  upon 
the  trusts  thereinafter  mentioned,  and  after  her  death  to  the  nse  of  0.  ibn- 
Intely,  He  theu  gave  bis  personal  estate  to  the  same  trustees,  and  dirMted 
them  to  pay  the  income  to  his  wife  during  her  widowhood,  but  if  she  Aow 
marry  again,  then  from  and  after  such  marriage  all  these  beqaests  in  her  f«r« 
were  to  cease,  and  in  lieu  thereof  they  were  to  pay  her,  ont  of  the  repta  ud 
income,  an  annnity  of  £S00.  and.  during  her  life,  to  invest  the  snrplnf  (if  »".')■ 
and  after  her  decease  such  trnst  moneys,  surplus,  rents,  fnuda,  and  afcnniiiW' 
tions  of  income  were  to  be  disposed  of  by  the  trustees  in  paying  certain  legKiw ; 
and  the  residue  he  gave  to  T,  M.  absolutely.  The  widow  married  again  'o  !»*■ 
Her  annuity  had  been  paid,  as  well  as  the  debts  and  legacies,  and  ainee  her 
marriage  the  residue  of  the  rents  and  income  had  been  invfcted  and  »£«- 
malated  : 

EM.  that  as  to  the  surplus  rents  and  income  which  would  accroe  between  ifl« 
expiration  of  twenty-one  years  from  the  testator's  death  and  the  dettb  "f  li»a 
widow,  there  was  an  Intestacy:  and  that  T.  M.  was  not  entltied  darln?  tbs  |ir^ 
of  the  widow  to  ask  for  payment  of  the  accumalated  hrnds,  subject  to  P"™^ 
being  made  for  payment  of  the  annuity  and  legacies,  WtaO*^^-  '*"'''*- 
bwgk  (Chan.  Div.),  XXV— 383. 

Ute.  A  testator  gave  two  legacies,  and  then  gave  bis  slajsp 
idne,  moneys,  chattels,  and  all  other  his  affects,  to  be  eqo'lJy 
tour  brothers,  whom  he  appointed  his  eiecnlom  :  ^^ 

e  freehold  as  well  as  personal  estate  of  the  Iffltator  passed 

ftnytA  V.  Smyth  (Chan.  Div.),  XXV-47T. 
tor  devised  all  his  lands  "situated  at  wwilhis  ^-i^J^ 
The  testator  was  seised  of  two  farms,  both  is  '^{'^"^^^ 
part  of  each  of  the  farms  was  withta  the  paneb  olB     bnt 
md  one  close  of  the  other  were  reepectivelj  »"^"''"  *" 
each  case  the  portion  which  was  not  in  tbe  l«'"\"'  ^^*^ 
the  remainder  of  the  farm,  and  was  ■>^\^^'^!TZ. 
darv.  which  was,  in  the  one  «^.  a  high  tt*l,  «d  V^"^ 
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other,  a  fence.     In  the  latter  case  the  parish  church  of  D.  was  only  a  few  yards 
distant  from  the  fence  : 

&id,  that  the  devise  comprised  the  four  closes  adjoining  the  parish  of  D. 
Homer  v.  Homer  (Chan.  Div.),  XXV— 660. 

^'f'  The  testator  also  devised  all  his  land  "  situate  at  G.,  in  the  occupa- 
tion of  8.": 

Held,  that  this  devise  did  not  include  land  situate  at  G.,  but  in  the  occupation 
of  J.     Id. 

^8-  Testator  devised  his  freehold  property  at  M.  in  trust  for  his  children, 

*  son  and  daughter,  equally.  He  had  no  freehold  property  at  M.,  but  he  had 
two  undivided  fourth  shares  of  some  in  R.,  which  M.  adjoined,  and  in  which 
pariah  it  was  situate  : 

-Beld,  that  the  property  in  R.  descended  to  the  heir-at-law.  Barber  v.  Wood 
CChan.  Div.),  XXI— 761. 

*^"  R.,  being  seised  of  freehold  houses,  died  intestate  in  1864,  leaving 

■^  bis  sole  heiress-at-law.     Upon  R.'s  death,  his  widow  wrongfully  entered 

into  possession,  and  retained  possession  till  her  death  in  1869,  when  her  devisees 

entered.     A.  died  in  1871,  without  ever  having  entered  into  possession  of  the 

I>Toperty,  having  devised  to  L.  all  real  estate  (if  any)  of  which  she  might  die 
seised. 

**  action  having  been  brought  by  L.  against  the  devisees  of  R.'8  widow  for 
'^^e^  of  the  land  : 

t^ein       ^^  d^Jtturrer,  that  "  seised,"  being  a  purely  technical  word,  and  there 
ean'  ^^  ^l^^^ifjing  context,  it  must  be  construed  according  to  its  technical 

_  ct  th^  *  ^^^  *^**  *®  ^'  *^  *^^  ^^™®  ^^  ^^^  death  had  no  seisin  at  law  or  in 
^yy-^^.y^'^P^^ty  did  not  pass  under  her  devise.     Leacfi  v.  Jay  (Chan.  Div.), 

^*4 ;  affirming  S.  C,  XXIII— 106. 
60.  . 

nij  honseK      ^^  ^^  which  the  testator  said,  "  I  give  and  bequeath  unto  my  wife 

continaed  **     ^^*ods "  (and  personalty  of  various  kinds  particularly  specified), 

soever  ^i,^    *^^  *U  other  my  personal  estate  property  chattels  and  effects  what- 

'''Ey  i©i^/*^  *^®i>isoever  to  which  I  am  now  eeUed  possessed  or  entitled  to  or 

J^^^'  ^er  e^    ^  ^^tiire  and  can  hereby  dispose  of  to  hold  the  same  unto  my  said 

"efft  ab^j     ^*o^    administrators  and  assigns  for  her  and  their  own  use  and 

b/vt/i  ^  ^^y'  or^' "      Th^'^  followed  a  formal  "  devise"  of  real  estate  vested  in 

i^SDeci^  ^^«/j*  r,  ^Ort^C^^^   ^^  ^^'  ^^^  *^^  ^^  ^*®  trust  estates  to  his  wife  and 

^^    ^^J^.       "^^/k*   aS^^   assigns"  upon  the  trusts  affecting  the  same  estates 

*^inte      ^"^o        ^l"     ^    ' '  j>ersonal "  controlled  the  subsequent  general  words  of 
^Xt^^j  ^'•Vjq  ^V^  ^^4^     tjliat  real  estates  of  which  the  testator  died  seised  as 
^j        ^-        ^  d^- '  ^^*     -^MttsA  by  the  will.    Jiwd«  v.  Bobiruion  (Com.  PL  Div.), 


^^*^*faZ^^  W*  ^A  ^^^^^  *"  ^®^'  ^y  ^^  ^^^  ^  ^^^  ^^®  ^  trustees  all 
^^^(ex(C  ^  t^^^h  ^  -fc^^i^^ld  be  seised  or  possessed  at  the  time  of  his  decease, 
*^^feh  ^'  «(|     *i  :i^^  ***  ^^  ^^*  personal  estate  to  convert  into  money,  pay 

^*^'tsJ^^^   ^^  -<>>  ^^^^^j3a.g"^  ^®^*  as  should  be  charged  on  the  leasehold  estate 
^  Of      ^   ^^^^^^^^^     *3equeathed  to  his  son),  invest  and  pay  the  income, 
*^^      ^^^^T^^^      ^  his  wife  for  life  or  widowhood,  she  maintaining 
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his  children,  provided  that  if  his  son  should  attain  the  age  of  twenty-one  before 
he  should  become  entitled  in  possession  to  the  estate  at'C,  he  should  b^  paid 
by  the  trustees,  as  his  share  of  the  income,  £40  annually  from  his  majority  to 
the  death  or  marriage  of  his  wife,  and  after  either  event  they  were  to  assign  his 
leasehold  property  at  C.  (charged  with  the  payment  of  moitgage  debts  charged 
thereon,  and  also  with  an  annuity  of  £9  charged  thereon)  unto  his  son.  The 
wife  was  to  be  allowed  to  occupy  the  farm  at  C.  until  her  death  or  marriage, 
for  the  benefit  of  herself  and  children.  J.  O.  was,  at  the  date  of  his  will,  pos* 
sessed  of  two  leaseholds  at  C,  one  charged  with  an  annuity  and  the  other  with 
a  mortgage  debt,  and  he  was  the  owner  of  real  estate  at  B.  In  October,  1859, 
he  purchased  another  leasehold  adjoining  his  leaseholds  at  C,  and  in  Novem- 
ber, 1859,  he  sold  his  estate  at  B.  and  received  the  purchase-money,  but  died 
suddenly  before  the  completion  of  the  purchase  of  the  leasehold  at  C. 
The  son  attained  the  age  of  twenty-one  and  died  before  his  mother : 
ffM,  that  the  legal  personal  representative  of  the  son  was  entitled  to  be  paid 
£40  a  year  until  the  death  of  the  testator's  widow  or  marriage ;  and  that  the 
after-acquired  leasehold  at  C,  there  being  no  contrary  intention  shown,  within 
the  meaning  of  the  Wills  Act  (1  Vict.  c.  26),  s.  24,  formed  part  of  the  leaseholds 
at  C.  which  the  testator  possessed  at  his  death,  and  which  lie  specifically 
bequeathed  to  the  son.  Matter  of  Ord,  Dickinwn  v.  Ditkimon  (Chan.  Div.), 
XXVI— 424.     See  notes.  Id.,  430. 

62. Testator  devised  and  bequeathed  the  residue  of  his  real  and  personal 

estate  upon  trust  to  convert  his  residuary  personal  estate,  "  except  leaseholds," 
and  out  of  the  income  of  the  investments  and  the  rents  and  profits  of  the  real 
estate  to  pay  certain  annuities,  and  accumulate  the  residue  of  the  income  during 
Ills  wife's  life  ;  and  after  her  death  upon  trust  as  to  all  his  '*  real  estate  "  at.  in, 
or  near  E.,  and  in  or  near  W.,  out  of  the  rents  and  profits  during  the  life  of 
J.  T.  W.  to  repair  and  insure,  and  to  pay  an  annuity,  and  subject  thereto  in 
trust  for  J.  T.  W.  and  his  assigns  for  life,  and  after  his  decease  for  his  first  and 
other  sons  successively  in  tail  male,  with  remainder  to  his  daughters  equally  as 
tenants  in  common  in  tail,  with  limitations  over  in  the  nature  of  cross  remain- 
ders. 

Testator  had  both  freeholds  and  leaseholds  for  a  term  of  1,000  years  at  E.;  at 
W.  he  had  leaseholds  only,  for  a  term  of  900  years  : 

HM,  that  the  leaseholds  at  E.  and  also  at  W.  passed  under  the  above  devise, 
the  exception  of  leaseholds  in  the  gift  of  residue  not  showing  a  contrary  inteD- 
tion.    Moose  v.  White  (Chan.  Div.),  XVIII— 806. 

63. tmst  estate.    Property  of  which  a  testator  is  seised  as  trustee  will 

not  pass  under  a  general  devise,  where  the  will  charges  debts  or  legacies,  or 
both,  upon  real  estate.     Matter  of  Be^Uif  Trusts  (Chan.  Div.),  XXII— 254. 

64. Trust  estates  held  to  pass  under  a  general  devise,  notwithstanding  a 

charge  of  legacies  ;  the  devise  passing  all  the  real  estate  vested  in  the  testator, 
whether  on  trust  or  beneficially,  and  the  charge  affecting  only  such  estate  as  be- 
longs to  him  beneficially.    Bromiv,  SiHly,  Matter  of(i^9Xk,  Div.),  XVII— 821. 

66. In  1874  the  plaintiffs  entered  into  a  contract  for  the  purchase  of 

real  estate.  After  the  title  had  been  accepted,  and  before  completion,  the  ven- 
dor died,  having  by  his  will  (dated  in  1878)  given  his  personal  estate  to  R, 
whom  he  appointed  executor,  and  devised  all  his  real  estate  to  H.  and  M.  apoo 
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tnist  for  sale,  and  having  also  devised  to  H.  alone  all  the  real  estate  which  at 
his  death  might  be  vested  in  him  as  trustee : 

Held,  that  the  real  estate  contracted  to  be  purchased  by  the  plaintiffs  passed 
to  H.  under  the  devise  of  trust  estates.  Ly$aglU  v.  Edwards  {phKH.  Div.),  XVII 
—594.     See  notes.  Id.,  614. 

66. A  testator,  who  was  mortgagee  in  fee  of  an  estate  to  secure  a  sum 

of  money  of  which  he  was  trustee,  devised  and  bequeathed  his  residuary  real 
and  personal  estate  unto  and  to  the  use  of  his  wife,  her  heirs,  executors,  admin- 
istrators and  assigns,  in  trust,  either  to  leave  the  same  in  existing  investments, 
or  sell  and  convert  the  same,  and  out  of  the  proceeds  to  pay  his  debts,  funeral 
and  testamentary  expenses,  and  certain  legacies,  and  invest  the  residue  and  re- 
tain the  income  thereof  for  her  life  ;  and  subject  as  aforesaid,  such  residue  to 
remain  in  trust  for  C.  There  was  no  express  devise  of  trust  or  mortgaged 
estates  : 

HM,  that  the  legal  estate  in  the  mortgaged  property  did  not  pass  under  the 
wi]].    MaU&r  of  Smith* »  Estate  (Chan.  Div.),  XIX— 676. 

67. QucBre,  whether  the  legal  estate  would  have  passed,  had  the  mort- 
gage money  belonged  to  the  testator  in  his  own  right.     Id. 

68. residuary  estate.    A  testator  commenced  his  will  by  saying,  "  As 

to  my  estate  which  Qod  has  been  pleased  to  bestow  upon  me,  I  do  make  and  or- 
dain this  my  last  will  and  testament,  as  follows."  He  then  made  separate  dis- 
positions of  two  specified  farms,  then  gave  several  pecuniary  legacies,  then 
bequeathed  his  shares  in  a  quarry,  then  gave  some  further  pecuniary  legacies, 
and  concluded  with  "and  I  make  M.  P.,  B.  H.,  and O.  P.  my  residuary  lega- 

tAMl"  • 

WJUO 

Held,  that  the  testator's  freehold  estate  not  specifically  mentioned  in  the  will 
passed  to  M.  P.,  R.  H.,and  0.  P.  ffughes  v.  Pritchard  (Chan.  Div.),  XXU 
-622. 

69.  Quantum  of  interest.  A  testator  gave  his  wife  the  whole  of  his  real  and 
personal  property  for  her  sole  use  and  benefit,  and  continued,  ''It  is  my  wish 
that  whatever  property  my  wife  might  possess  at  her  death  be  equally  divided 
between  my  children  "  : 

BM,  that  this  was  not  a  gift  coupled  with  a  trust,  and  that  the  widow  took 
an  absolute  interest  in  the  property.    PamaUv,  PamaU(ChKa,  Div.),  XXV 

60. absolute.    A  testator,  by  will  made  in  1820,  devised  and  bequeathed 

freeholds  and  leaseholds  together  to  his  daughter  S.  for  life,  remainder  to  her 
first  and  other  sons  successively  in  tail,  remainder  to  her  daughters  as  tenants  in 
common  in  tail,  and  "in  case  of  default  of  issue"  of  S.,  to  "the  right  heirs" 
of  S.  •*  forever." 
S.  having  married  and  died  a  widow,  without  having  had  a  child  : 
Seldf  that  she  took  an  absolute  interest  in  the  leaseholds.  Cantfort  v.  Broton 
(Chan.  Div.),  XXVI— 585. 

61. fee.    The  principles  governing  the  application  of  the  rule  in  ShsUey's 

Case  are  the  same  in  the  case  of  wills  as  in  the  case  of  deeds.    Matter  of  White 
diEindl^a  Contract  (Chsxi,  Div.),  XXin-^19. 

62. A  devise  of  land  subject  to  a  mortgage  to  trustees  in  trust  for  E.  for 
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life,  and  after  her  decease,  for  her  husband  for  life,  and  after  the  death  of  both 
for  the  use  of  R.,  her  heirs  and  assigns  forever,  bat  in  case  R.  should  die  in  the 
lifetime  of  her  mother,  to  the  use  of  such  persons  as  E.  should  by  will  appoint, 
and  in  default  of  appointment,  to  the  use  of  the  heirs  of  E.  forever  :  HM,  to 
give  an  estate  in  fee  to  E.,  subject  to  the  intermediate  estates.     Id. 

63.  A  testator  devised  certain  freehold  property  to  trustees,  their  execu- 
tors and  assigns,  in  trust  as  to  three  freehold  houses  for  the  sole  benefit  of  his 
two  daughters  E.  and  S.,  either  to  live  in  or  let  for  their  joint  benefit,  and 
should  either  of  his  daughters  die  and  leave  no  children  or  child,  then  either 
one  of  the  houses,  at  the  option  of  the  survivor,  to  be  sold,  and  the  produce 
divided  between  the  survivor  and  such  of  the  testator's  sons  as  should  be  living ; 
but  if  either  of  his  daughters  should  marry  and  have  a  child  or  children,  then 
such  child  or  children  to  have  the  mother's  share  of  the  rents  and  profits  of  the 
three  houses  after  the  mother's  decease.  On  the  death  of  one  daughter  without 
children  one  of  the  houses  was  sold,  according  to  the  direction  in  the  will.  The 
other  daughter  then  died  without  children  : 

HM,  that  the  gift  for  the  sole  benefit  of  the  two  daughters  of  the  testator 
'  gave  them  an  estate  commensurate  with  the  estate  in  fee  given  to  the  trustees, 
and  made  them  joint  tenants  in  fee  subject  to  executory  gifts  over  in  the  event 
of  their  dying  leaving  issue ;  and  that,  this  event  not  having  happened,  the 
joint  tenancy  in  fee  was  unaffected,  and  the  devisee  of  the  survivor  was  entitled 
to  the  two  unsold  houses.     Yarrow  v.  Knight^  (Chan.  Div.),  XXV — 620. 

64.  equitable  interests.    By  the  custom  of  the  manors  of  Y.,  P.,  and 

S.,  the  tenant  of  a  copyhold  tenement  held  only  for  life,  with  a  power  to  nomi- 
nate by  writing  one  or  more  successors,  but  so  that  if  there  were  more  than  one, 
they  held  concurrently  for  their  lives  or  the  life  of  the  survivor,  who  had  power 
to  nominate  a  successor  to  himself.  A  copyhold  tenant  of  these  manors  by  his 
will  devised  all  his  copyholds  to  three  trustees  to  the  use  of  his  grandson  A.  for 
life,  with  remainder  to  the  use  of  the  trustees  to  preserve  the  contingent 
remainders,  with  remainder  to  the  use  of  the  children  of  A.  and  their  heirs  as 
tenants  in  common,  with  remainder  to  the  use  of  the  plaintiffs.  By  a  codicil  the 
testator,  after  reciting  that  he  had  ascertained  that  his  "  said  copyhold  estates" 
were  held  of  the  manors  of  P.  and  S.,  directed  that  *'all  his  said  copyhold 
estates  within  the  manor  of  P.  and  S."  should  be  held  by  his  said  trustees  to  the 
uses  and  upon  the  trusts  in  his  said  will  declared,  if  and  so  far  as  the  customs 
of  the  said  respective  manors  would  warrant  or  authorize  ;  and  if  the  custom  of 
the  said  manors  or  either  of  them  did  not  warrant  or  authorize  the  entail  created 
by  his  said  will,  then  and  in  that  case  his  said  grandson  A.  and  his  assigns,  or 
his  successor  or  successors,  should  have  and  hold  his  copyhold  estates  according 
to  the  custom  of  the  said  manors.  A.  was  admitted  tenant  for  his  life,  and 
nominated  the  defendant  as  his  successor,  who  was  admitted  accordingly.  On  a 
bill  filed  by  the  plaintiffs  to  carry  into  effect  the  trusts  of  his  will : 

Held,  first,  that  the  trustees  took  the  legal  estate  in  the  copyholds  held  of  the 
manor  of  T. ,  and  ought  to  have  been  admitted  instead  of  A. ,  and  that  all  the 
beneficial  limitations  in  the  will  were  equitable  interests.  Secondlj,  that 
the  codicil  had  no  reference  to  the  copyholds  held  of  the  manor  of  Y. ;  and  that 
even  if  it  did  refer  to  them,  it  did  not  revoke  the  equitable  limitations  of  the 
will.    Thirdly,  that  although  by  the  custom  of  the  manor  the  tenements 
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only  held  for  life  with  power  of  Dominating  a  saccessor,  the  testator  had  power 
to  dispose  of  the  equitable  inheritance  by  giving  successive  equitable  interests. 
Allen  V.  Bewsey  (Chan.  Div.),  XXIII— 661. 

66.  life  estate.    E.  and  A.,  sisters,  were  tenants  in  common  of  freehold 

and  leasehold  property. 

E.  by  her  will  gave  all  her  estates  and  effects,  both  real  and  personal,  to  A. 
absolutely,  and  by  a  codicil  which  she  directed  to  be  taken  as  part  of  her  will 
she  gave,  after  the  death  of  A.,  "all  property  of  mine  which  may  then  be 
remaining"  (except  a  house  and  furniture)  "to  my  brother  W.  B."  and  three 
other  persons  in  certain  proportions,  "  my  brother  W.  B.  to  have  one-half  of  the 
property  for  his  whole  and  sole  disposal." 

A.,  who  survived  E.  a  year  and  eight  months,  remained  in  possession  of  the 
whole  of  the  property,  and  by  her  will  g^ave  a  portion  of  it  to  W.  B.  for  life 
only,  and  after  his  death  to  other  persons. 

On  bill  filed  by  W.  B.,  for  administration  of  both  estates  : 

HMt  that  the  intention  of  E.  was,  construing  the  two  instruments  together, 
that  A.  should  have  a  life  interest  only  in  her  property.  Bibbens  v.  Potter 
(Chan.  Div.),  XXVII— 240. 

66.  T.  S.  by  will  gave  his  real  and  personal  estate  to  his  brother  J., 

with  full  power  to  sell  and  dispose  thereof  by  deed,  writing,  will,  or  otherwise, 
and  appointed  him  "sole  executor ;"  but  in  case  J.  should  not  dispose  of  the 
said  real  and  personal  estate,  or  any  part  thereof,  and  not  otherwise,  the  testator 
gave  the  same,  or  such  part  thereof  a9  he  should  not  dispose  of,  to  J.  H.  for  life, 
with  remainders  over ;  and  appointed  another  executor.  The  testator  made 
various  dispositions  vrith  special  reference  to  the  alternative  of  the  survivorship 
of  himself  or  J. —  J.  died  in  the  testator's  lifetime. 

On  the  testator's  death,  in  1803,  J.  H.,  claiming  as  tenant  for  life  under  the 
will,  entered  into  possession  of  the  real  estate,  and  remained  in  possession  till 
his  death  in  1869.  He  also  received  the  income  of  the  personal  estate  from  tlie 
testator's  personal  representatives  till  1868,  when  they  transferred  the  capital  to 
him  on  his  indemnifying  them.  By  a  deed  executed  in  1842,  the  then  personal 
representative  had  declared  that  he  held  the  personal  estate  npon  the  trusts 
thereof  contained  in  the  will  "  or  such  of  the  same  trusts  as  were  then  capable 
of  taking  effect." 

J.  H.  having  by  will  devised  his  real  and  personal  estate  to  the  defendants, 
the  plaintiffs,  who  claimed  to  be  entitled  to  T.  S.'s  real  and  personal  estate 
under  his  gift  in  remainder  after  J.  H.'s  life  estate,  brought  an  action  to  estab- 
lish their  title  against  the  defendants,  alleging  that  J.  H.  had  acknowledged  his 
title  as  tenant  for  life  only. 

On  demurrer  by  the  defendants,  on  the  ground  that  the  plainti£b  had  no  title  : 

Held,  by  the  Master  of  the  Rolls,  first,  that  the  gift  of  the  real  and  personal 
estate  to  J.  was  an  absolute  gift,  and  that  aTl  the  gifts  over  were  void  ;  and  that, 
consequently,  J.  having  predeceased  the  testator,  there  was  an  intestacy; 
secondly,  that  J.  H.  was  not  estopped  from  setting  up  a  statutory  title  to  the 
real  estate  by  his  having  wrongfully  claimed  to  enter  as  tenant  for  life,  or  by 
bis  acknowledgment  that  he  was  in  possession  only  as  tenant  for  life  ;  and, 
thirdly,  that,  as  to  the  personal  estate,  T.  S.  having  by  his  will  nominated  an 
executor,  the  will  created  a  trust  in  the  exebutor  for  the  next  of  kin  ;  that  the 
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only  trast  of  the  will  at  tlie  date  of  the  deed  of  1842  "  capable  of  taking  effect'* 
was  this  trust  for  the  next  of  kin  ;  and  that  the  plaintiffs  bad  no  title  either 
under  the  will  or  under  that  deed.  Matter  of  Stringer's  Estate.  Shaw  v.  Jones- 
Ford  (Chsin.  Div.),  XXII— 602. 

67.  Held,  on  appeal  by  the  plaintifib,  that,  taking  into  consideration  the 

whole  will,  the  gift  to  J.  mast  be  read  as  a  g^ft  to  him  for  life  with  an  absolute 
power  of  appointment,  and  with  a  gift  over  if  J.  should  die  before  the  testator, 
or  if  he  should  survive  but  not  dispose  of  the  estate ;  and  that  In  the  event 
which  had  happened  the  gift  over  was  valid.     Id. 

68.  Whether,  in  the  absence  of  any  controlling  context,  such  a  gift  over 

would  be  valid  in  the  event  of  the  devisee  dying  before  the  testator — Quare.    Id. 

69. A  testator  directed  that  on  his  daughter  attaining  twenty -one,  his 

trustees  should  pay  the  income  of  his  freeholds  and  copyholds  to  her  during  her 
life  ;  ''and  should  she  live  to  become  marriageable,  and  die  leaving  a  child  or 
children  behind  her  bom  in  lawful  wedlock,"  then  that  his  trustees  should  apply 
the  income  to  the  support  and  maintenance  of  "  such  child,"  if  only  one,  or,  if 
more  than  one,  equally  among  "such  children  during  their  lives,  and  in  like 
manner  to  their  children  and  children's  children,  each  family  having  the  father 
or  mother's  share ;  or  should  his  said  daughter  die  previous  to  being  married, 
or  after  marriage  leaving  no  child  or  children  behind  her  bom  in  lawful  wed- 
lock, or,  if  leaving  children  as  afore-described,  upon  them  or  their  families 
becoming  extinct,"  then  over. 

The  testator's  daughter  survived  him  and  attidned  twenty -one,  she  being  his 
sole  heiress-at-law  and  a  spinster. 

Meld,  first,  that  the  gift  over  after  the  daughter's  life  estate  was  not  void  for 
remoteness  ;  secondly,  that  she  did  not  take  an  estate  tail  in  possession  ;  but, 
thirdly,  that  the  question  whether,  admitting  that  she  took  an  estate  for  life, 
and  that  her  children  (if  any)  took  life  estates  in  remainder,  she  did  not  take  an 
estate  tail  in  remainder  expectant  on  those  life  estates,  could  not  be  decided  at 
present,  as  it  related  to  future  rights.  Hampton  v, ,  Holman  (Chan.  Div.), 
XXII— 14. 

70.  Vested  interest.  A  testator  directed  the  trustees  of  his  will  to  hold  a 
certain  fund  in  trust  "  for  my  child  (if  only  one),  or  for  all  my  children  (if  more 
than  one),  in  equal  shares,  and  so  that  the  interest  of  a  son  or  sons  shall  be  abso- 
lutely vested  at  the  age  of  twenty-one  years,  and  of  a  daughter  or  daughters  at 
that  age  or  marriage  ": 

Held,  that  the  shares  of  the  children  were  on  the  death  of  the  testator  veetod 
in  interest  though  subject  to  be  divested.  *'  Vest"  may,  if  the  context  of  the 
will  is  in  favor  of  that  construction,  be  read  as  importing  only  that  the  interest 
previously  vested  is  at  a  specified  time  to  become  absolute  and  indefeasiUe. 
Armytage  v.  Wilkinson  (App.  Cas.),  XXIV — ^254 

71. A  testator  gave  a  sum  of  stock  to  trustees,  the  interest  to  be  paid  to 

A.  for  life,  and  after  his  death  the  capital  to  be  divided  amongst  the  children  of 
testator's  late  daughter  B.,  or  their  descendants,  but  should  there  be  none  of 
them  surviving,  then  the  capital  to  be  equally  divided  amongst  such  other 
grandchildren  as  he  might  then  have  living,  or  in  default  thereof  to  his  legal 
representative.  B.  had  seven  children,  three  of  whom  died  without  children 
in  the  lifetime  of  the  testator ;   of  the  remaining  four  one  alone  flarrived. 
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A.,  the  tenant  for  life ;  three  died  before  A.,  and  only  one  of  these  three  left 
issue  : 

Hddt  that  the  words  "should  there  be  none  of  them  surviving"  referred  to 
the  testator's  death,  and  that  the  children  of  B.  who  survived  the  testator  took 
Tested  interests.    Matter  of  Bawei  Trust  (Chan.  Div.),  XIX— 776. 

72. Testator  gave  to  trustees  a  sum  of  money  upon  trust  to  pay  the  in- 
come unto  A.  B.  and  his  wife  during  their  joint  lives,  and  to  the  survivor  for 
life,  and  after  the  decease  of  the  survivor  to  apply  the  iacome  thereof,  or  of  so 
much  thereof  as  they  should  think  proper,  in  the  maintenance,  education,  and 
bringing  up  of  their  child  or  children  during  their  minorities,  and  upon  their 
attainment  to  the  age  of  twenty-one  years  to  pay  and  divide  the  principal  sum, 
with  the  accumulations  thereof,  unto  and  equally  amongst  such  child  or  children, 
and  in  case  there  should  be  no  child,  unto  A.  B.,  his  executors,  &c. 

Two  out  of  four  children,  the  issue  of  the  marriage,  died  infants  without 
having  been  married,  and  one  child  attained  the  age  of  twenty -one  years,  and 
died  intestate  without  having  been  married  : 

Held,  that  the  shares  of  the  children  did  not  vest  till  they  attained  the  age  of 
twenty-one  years,  and  that  the  surviving  child,  who  attained  the  age  of  twenty- 
one  years  and  married,  was  entitled  to  the  deceased  children's  shares.  Matter 
ofOfimshaw's  TruOs  (Chan.  Div.),  XXVII— 686. 

73. A  testator  gave  £6,000  to  trustees  upon  trust  to  pay  the4ncome  of 

one  moiety  to  his  daughter  J.  for  her  life,  and  the  income  of  the  other  moiety 
to  his  daughter  A.  for  her  life.  And,  from  and  immediately  after  the  several 
deceases  of  each  of  the  daughters  "  leaving  lawful  issue  or  other  lineal  descend- 
ants her  or  them  surviving,"  upon  trust  ''to  pay,  assign,  and  transfer"  the 
fund  of  her  or  them  so  dying,  "  unto  her  or  their  child  or  children  or  other  lineal 
descendants  respectively,"  to  be  equally  divided  between  them  if  more  than 
one,  "  such  child  or  children  or  other  lineal  descendants  to  take  per  stirpes  and 
not  per  capita,  such  principal  trust  moneys  to  be  paid,  assigned  and  transferred 
to  them  respectively "  at  twenty -one,  and  the  income  in  the  meantime  to  be 
applied  towards  their  maintenance  and  education  ;  **  but  nevertheless  the  said 
parts  or  shares  of  the  said  child  or  children  shall  be  absolute  vested  interests  in 
him,  her,  or  them  immediately  on  the  decease  of  his,  her,  or  their  respective 
parent  or  parents,  and  transmissible  to  his,  her,  or  their  executors  or  adminis- 
trators respectively."  There  was  a  gift  over,  in  case  either  of  the  daughters 
should  die  **  without  leaving  any  lawful  issue  or  other  lineal  descendants  her 
surviving,"  to  the  other  daughter  and  her  child  or  children  or  other  lineal  de- 
scendants. And,  in  case  both  of  the  daughters  should  die  "  without  leaving 
any  lawful  issue  or  other  lineal  descendants  her  or  them  surviving,"  there  was 
a  gift  over  to  other  persons  : 

JHeld,  that  children  of  a  daughter  who  predeceased  her  did  not  take.  8dby  v. 
WTUttaker  (Chan.  Div.),  XXII— 784. 

74.  Oontingent  remainder.  A  testator  devised  a  moiety  of  his  real  estate 
to  A.  and  B.  and  their  heirs,  to  the  uses  and  upon  and  for  the  trusts  and  pur- 
poses thereinafter  mentioned,  namely,  to  the  use  of  A.  and  B.,  their  executors, 
administrators,  and  assigns,  for  120  years,  if  S.  C,  the  wife  of  J.  C,  should  so 
long  live,  and  subject  thereto,  to  the  use  of  J.  C.  for  life,  with  remainder  to  A. 
and  B.  and  their  heirs  during  his  life,  upon  trust  to  preserve  contingent  remain- 
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ders,  with  remainder  to  tlie  use  of  all  the  children  of  J.  C.  and  S.  C.  who  should 
be  living  at  the  decease  of  the  survivor  of  them,  and  the  issae  then  living  of 
such  of  the  children  as  should  be  then  dead,  and  the  respective  heirs  and  assigns 
of  such  children  and  issue  as  tenants  in  common  (the  issue  taking  only  their 
parent's  share),  with  divers  remainders  over.  The  will  contained  a  power 
authorizing  A.  and  B.  and  the  survivor  of  them,  and  the  heirs  and  assigns  of 
such  survivor,  to  "  convey  in  exchange  "  any  parts  of  the  property,  and  to  "  con- 
vey upon  partition  "  any  of  testator's  undivided  shares,  with  a  direction  that  for 
those  purposes  it  should  be  lawful  for  them  by  deed  to  revoke  the  uses,  estates, 
trusts,  and  limitations  of  the  property  in  shares  so  exchanged  or  conveyed  in 
partition,  and  by  the  same  or  any  other  deed  to  "  grant  and  convey"  them  to 
the  requisite  uses,  **  or  for  the  purposes  aforesaid  to  limit,  appoint,  or  declare 
such  use  or  uses,"  &c.,  as  should  be  necessary.  J.  C.  died  in  the  lifetime 
of  S.  C. : 

Sdd,  that  the  intention  of  the  testator  clearly  was  to  create  a  succession  of 
legal  limitations  in  settlement,  and  that  the  court  could  not  hold  the  legal  fee 
to  be  in  A.  and  B.  merely  because  if  it  was  not  in  them  the  contingent  remain- 
der to  the  children  had  in  the  events  which  had  happened  failed  for  want 
of  an  estate  of  freehold  to  support  it.  Cunliffe  ▼.  Braneker  (Chan.  Div.), 
XVIIl-568. 

76. A  testator  devised  lands  to  trustees,  their  heirs  and  assigns,  to  the 

use  of  A.  for  life,  with  remainder  to  the  use  of  such  child  or  children  of  A  as 
should  attain  twenty -one,  as  tenants  in  common  in  fee,  with  remainders  over ; 
and  empowered  the  trustees  to  apply  the  income  to  which  any  infant  devisee 
should  be  presumptively  entitled  towards  his  maintenance  or  for  his  benefit  dar- 
ing his  minority. 
A.  died  leaving  four  children,  three  adult  and  one  an  infant : 
Hdd,  that  the  contingent  remainder  of  the  infant  child  of  A.  was  equitable, 
and  did  not  fail  by  reason  of  the  death  of  A.  before  the  remainder  vested. 
Berry  v.  Berry  (Chan.  Div.),  XXIII— 789. 

76.  Vested  remainder.  A  testator  devised  his  real  estate  to  his  grandsona 
for  life,  with  remainders  to  their  sons  in  tail  successively,  and  upon  the  death 
of  the  grandsons  vnthout  issue  he  devised  the  estate  to  his  three  granddaugh- 
ters in  tail  with  benefit  of  survivorship,  and  in  case  the  granddaughters  shoold 
die  without  issue,  leaving  their  father  and  mother,  or  either  of  them,  surviring, 
then  he  devised  the  estate  to  the  father  and  mother,  and  the  survivor  of  theni, 
for  life,  and  after  their  death  to  T.  M.,  J.  A.,  and  T.  G.  in  fee.  The  grandsons 
survived  the  testator,  but  died  without  issue.  One  of  them  also  survived  the 
granddaughters,  and  one  of  the  granddaughters  survived  both  her  father  and 
mother : 

Held,  that  the  devise  of  the  estate  for  life  to  the  father  and  mother  of  tbo 
granddaughters  waa  a  vested  and  not  a  contingent  remainder,  and  that  the  nlto- 
rior  limitations  took  effect,  notwithstanding  the  death  of  both  father  and 
mother,  in  the  lifetime  of  the  tenants  in  tail.  Leadbeater  v.  Gross  (Q.  B.  Div.), 
XIX— 191. 

77.  A  testator,  after  disposing  specifically  of  most  of  his  property, 

enumerated  certain  funds  out  of  which  he  directed  that  his  debts,  funeral  and 
testamentary  expenses,  should  be  paid,  and  added :  *'  The  remainder  to  be 
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equally  dWided  to  my  sarrlying  children."  The  frame  of  the  will  left  it 
doubtful  whether  these  words  were  intended  to  apply  generally  or  only  to  the 
residue  of  the  particular  funds : 

Seld,  that,  considering  the  general  frame  of  the  will,  only  what  was  left  of 
the  particular  funds  passed.     JuU  v.  Jacobs  (Chan.  Div.),  XVIII— 770. 

78. Gift  to  the  testator's  daughter  of  real  and  personal  estate  "  during 

her  lifetime,  and  after  her  decease  the  property  to  be  equally  divided  between 
her  children  on  their  becoming  of  age  " : 

Held,  that,  as  regarded  the  rea]  estate,  the  gift  to  the  children  was  strictly 
a  remainder,  and  that  the  construction  as  to  the  personalty  followed  the  same 
rule  as  the  realty;  and,  therefore,  that,  the  gift  to  the  daughter  being  void  on 
account  of  her  having  attested  the  will,  the  gift  to  the  children  was  accelerated, 
and  took  effect  immediately.     Id. 

79. Held,  also,  that  the  remainder  to  the  daughter's  children  created 

Tested  interests.     Id. 

80.  Oonversion  to  personalty.    A  will  provided  in  substance  as  follows 
I  authorize  my  executors  to  pay  my  debts  out  of  the  proceeds  of  my  property. 
I  direct  my  executors  to  sell  all  my  landed  estate,  except  one  parcel  specifically 
devised.     I  give  certain  legacies,  and  constitute  T.  my  residuary  legatee  : 

Held,  that  the  will  itself  clearly  directed  the  whole  of  the  testator's  real  estate 
(except  the  portion  specifically  devised)  to  be  turned  into  money,  so  as  to  be 
converted  out  and  out,  not  for  a  special  purpose  only,  but  for  the  general  objects 
of  his  will,  and  that,  after  satisfying  those  objects,  the  surplus  went  to  the 
residuary  legatee,  and  not  to  the  heir.  Singleton  t.  TomliTison  (App.  Cas.), 
XXIV— 297. 

81. Testator  gave  the  residue  of  his  estate,  real  and  personal,  to  tras- 

tees  to  pay  to  his  wife  the  rents,  issues,  and  profits  for  life  for  her  own  absolute 
use  and  benefit,  and  after  making  bequest  of  leaseholds,  but  not  directing  con- 
version, and  of  moneys,  he  gave  the  residue  of  his  estate  to  five  persons  named, 
equally.  He  authorized  and  empowered  his  trustees  to  allow  the  moneys  which 
he  possessed  to  remain  in  the  same  state  of  investment  in  which  they  should 
find  them  at  his  decease,  unless  circumstances  should  render  it  advisable  to  dis- 
pose of  his  bank  shares.  The  testator's  estate  consisted,  inter  alia,  of  a  sum  of 
Long  Annuities : 

Held,  that  the  widow  was  not  entitled  to  enjoy  the  annuities  in  specie,  but 
that  they  must  be  treated  as  having  been  converted  at  the  death  of  the  testator, 
and  she  was  entitled  only  to  the  income  of  the  proceeds  thereof.  Poi'ter  v. 
BaddeUy  (Chan.  Div.),  XXII— 280. 

82.  Forfeiture  clause.  Testatrix,  who  died  in  February,  1875,  by  her  will 
in  February,  1874,  bequeathed  the  residue  of  her  property  to  trustees  to  pay 
the  residue  of  the  income  in  fourths  to  her  sons  and  granddaughters  for  life, 
and  there  was  a  clause  of  forfeiture  in  case  either  of  the  son.s  or  granddaughters 
should  become  insolvent  or  be  declared  bankrupt. 

W.  (a  son)  was  adjudicated  bankrupt  in  June,  1878.  The  testatrix  was  a 
creditor,  and  proved  in  the  bankruptcy.  In  March.  1875,  W.  offered  a  compo- 
sition, and  it  was  accepted  by  the  creditors,  but  the  arrangement  could  not  at 
that  time  be  carried  into  effect.  The  trustees  under  the  will  filed  a  bill,  in  July, 
1875,  for  the  administration  of  the  trusts,  and  the  usual  decree  was  made  in 
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July,  1876.  In  May,  1878,  the  composition  was  agreed  apon  and  approved  bj 
the  court  in  June  following,  and  an  order  was  made  for  the  annulment  of  the 
bankruptcy.     On  further  consideration  of  the  cause  : 

Held,  that  there  was  not  a  forfeiture.  Aneona  v.  WaddeU  (Chan.  DiT.)> 
XXVI-^94. 

83. D.  made  his  will  as  follows :  "I  give,  devise,  and  bequeath  onto 

my  sister  Mary,  her  daughter  Elizabeth,  and  Sarah,  the  daughter  of  David 
Jones,  all  my  landed  property,  together  with  all  my  goods,  chattels,  and  effects, 
to  possess  and  enjoy  the  same  jointly  during  their  lifetime  ;  and  when  anj  or 
some  of  the  before-mentioned  parties  shall  depart  this  life,  I  give,  devise,  and 
bequeath  her  or  their  shares  to  be  possessed  and  enjoyed  by  my  sister  Jemima, 
the  wife  of  John  Davies,  together  with  her  daughter  Mary,  during  their  life- 
time :  Provided  the  said  Mary,  daughter  of  the  said  Jemima,  my  sister,  shall 
remain  in  her  present  state  of  single  woman,  otherwise,  if  she  shall  alter  her 
present  state  of  single  woman,  and  bind  herself  in  wedlock,  she  is  liable  to  lose 
her  share  of  the  said  property  immediately,  and  her  share  to  be  possessed  by 
the  other  mentioned  parties,  share  and  share  alike  :" 

Held,  that  the  estate  of  Mary  Davies  in  the  land  ceased  on  her  marriage ;  for 
that  the  object  of  the  testator  appeared  to  be,  not  to  restrain  marriage,  bat  to 
provide  for  Mary  Davies  while  she  was  unmarried  ;  and  the  question  whether 
the  clause  amounted  to  a  condition  or  a  limitation  was  immaterial,  as  the 
authorities  upon  such  a  distinction  did  not  apply  to  a  devise  of  realty.  JatM  v. 
Jane8  (Q.  B.  Div.),  XVI— 835. 

84,  Appointment.  A  testator  gave  all  that  part  of  Rigby's  estate  purchased 
by  him  consisting  of  closes  A,  6,  0,  D,  E,  and  F,  with  the  timber  and  coal 
mines,  to  trustees  in  trust  for  his  son  J.  O.  for  life,  with  remainder  to  the  use 
of  J.  O.'s  children  as  he  should  by  deed  or  will  appoint,  and  in  default  of 
appointment  to  the  use  of  J.  O.'s  right  heirs.  J.  O.,  by  his  will,  after  redting 
the  devise  in  his  father's  will  (but  without  enumerating  the  closes),  appointed 
all  that  part  of  the  property  devised  by  his  father's  will  and  therein  described 
as  that  part  of  Rigby's  estate  purchased  by  his  said  father  consisting  of  A,  G,  B, 
and  F,  with  the  timber,  but  not  including  the  mines,  to  his  two  sons  T.  and  J. ; 
and  he  appointed  the  mines  under  the  land  which  he  had  appointed  to  T.  and 
J.  to  his  four  other  children.  The  two  omitted  closes,  D,  and  £,  lay  between 
other  four. 

A  special  case  having  been  filed  to  obtain  the  opinion  of  the  court  whether 
the  two  closes  D,  and  E,  passed  under  the  appointment  to  T.  and  J. : 

Held,  that  the  corpus  of  the  estate  devised  by  the  father  was  sofficiently 
designated  in  the  son  s  will,  that  the  enumeration  of  the  four  closes  instead  of 
the  six  was  &  falsa  demonstratio  which  might  be  rejected  ;  and  that  the  whole 
of  the  six  closes  passed  under  the  appointment.  Traeers  v.  BlundeU  (Chan. 
Div.),  XXIII-63. 

86. K.  by  his  will  gave  a  fund  upon  trust  for  such  of  the  "children" 

of  his  daughter  M.  (who  was  then  married)  as  she  should  by  will  appoint,  and, 
in  default  of  appointment,  for  her  children  equally.  The  will  contained  no 
hotchpot  clause.  M.  had  several  children,  some  of  whom  were  illegitimate, 
having  been  bom  before  her  marriage.  By  her  will  she  appointed  the  fund  to 
her  **  children  E.  and  C,  their  executors,  administrators,  and  assigns,  for  their 
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own  use  and  benefit."  E.  was  one  of  the  illegitimate  and  C.  one  of  the  legiti- 
mate children : 

Held,  reading  M.'s  testamentary  appointment  as  indicating  an  intention  to 
appoint  the  fund  in  moieties,  that  one  moiety  passed  to  G.  under  the  appoint- 
ment, and  that  the  other  moiety,  E.  not  being  an  object  of  the  power,  was 
divisible  among  all  the  legitimate  children,  as  in  default  of  appointment. 
MaUer  of  Kerr's  Trust  (Chan.  Div.),  XX— 778. 

86.  Power  of  appointment.  A  testatrix  bequeathed  a  fund  to  her  daughter 
for  life,  and  after  her  death  ''  to  and  amongst  my  other  children  or  their  issue  in 
such  parts,  shares,  and  proportions,  manner  and  form,  as  my  said  daughter  shall 
by  deed  or  will  appoint ": 

ITeld,  that  the  daughter's  power  was  exclusive  ;  that  she  could  select  among 
the  class  named  ;  and  that  an  appointment  by  her  to  one  of  the  grandchildren 
of  the  original  testatrix  and  her  issue  was  valid.  Matter  of  YeMe  lYusta 
(Chan.  Div.),  XIX— 669 ;  affirmed  S.  C,  XXII— 861. 

87. A  testator  gave  a  fund  of  £66,666  Ids.  4d.  consols  to  trustees,  upon 

trust  to  pay  £1,000  a  year  to  each  of  his  two  daughters  for  their  lives,  and  after 
the  death  of  each  daughter  he  gave  the  sum  of  £33,833  Qe.  Sd.  consols,  which  he 
described  as  the  share  of  each  daughter,  unto  and  among  all  and  every  such 
child  or  children  she  might  happen  to  leave  at  her  decease,  to  be  equally  di- 
vided between  them  when  and  as  they  should  respectively  attain  the  age  of 
of  twenty-one  years,  and  if  but  one  child,  then  to  such  only  child  ;  and  in  case 
either  of  his  daughters  should  die  without  issue,  he  directed  that  the  £38,883 
6«.  Sd.  consols,  being  the  share  of  her  so  dying,  should  be  transferred  by  his 
trustee  to  such  person  or  persons,  and  in  such  manner  as  she  by  her  will  and 
testament  in  writing  duly  executed  might  direct  and  appoint.  There  was  a  gen- 
eral residuary  gift. 

One  of  the  daughters  executed  the  power  and  died,  having  had  one  child,  who 
died  in  her  lifetime,  leaving  children  who  survived  their  grandmother. 

Bield,  that  the  words  "die  without  issue"  meant  such  issae  as  were  previ- 
ously mentioned,  and  that  the  power  was  validly  exercised.  Domes  v.  Mereeron 
(Chan.  Div.),  XIX— 769. 

88. By  marriage  settlement,  dated  in  1821,  real  estate  was  conveyed  to 

trustees  to  the  use  of  the  settlor,  W.  M.,  for  life,  and  after  his  death  to  the  use 
of  all  or  any  exclusively,  of  the  children,  grandchildren,  or  other  issueof  W.  M. 
(to  be  bom  before  the  appointment  was  made),  as  he  should  by  deed  or  will  ap- 
point, and  in  default,  to  the  uses  therein  declared.  By  will,  dated  in  1867, 
W.  M.  appointed  the  estate  to  his  son  W.  E.  M.  in  fee,  but  in  case  he  should 
have  no  child  who  should  attain  twenty-one,  then  to  the  settlor's  grandson 
W.  M-  B.  in  fee  : 

Held,  that  the  executory  gift  over  to  W.  M.  B.  was  void  for  remoteness. 
Brown  and  Sibley,  Matter  o/(Chan.  Div.),  XVII— 831. 

89.  Ohaxglng  with  debts.  A  direction  in  a  will  to  pay  debts  out  of  rents 
and  profits  of  real  estate  prima  facie  charges  the  debts  on  the  corpus,  unless  the 
will  contains  a  context  showing  that  annual  rents  and  profits  only  are  meant. 
Metcalfe  v.  Hutchinson  (Chan.  Div.),  XVI— 644. 

90. Where  debts  are  charged  on  settled  real  estate  the  court,  in  deter- 
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mining  whether  the  dehts  are  to  be  raised  hj  sale  or  mortgage,  will  give  greater 
weight  to  the  wishes  of  the  persons  whose  interests  in  the  estate  are  immediate 
than  to  those  whose  interests  are  more  remote.     Id. 

91.  Devise  over.  A  testator  gave  to  A.  B.  an  annuity  of  £50  per  annum  for 
her  life,  and  after  her  decease  to  the  children  she  might  have,  bom  in  wedlrdt, 
equally  to  be  divided  between  them  during  their  lives,  and  after  the  decease  of 
the  survivor  to  go  to  his  nephew  and  his  two  nieces  equally  between  them. 
A.  6.  having  died  without  issue : 

Seld,  that  the  gift  to  the  nephew  and  nieces  was  not  void  for  remoteness,  and 
that  they  took  the  capital  from  whence  the  annuity  proceeded  absolutely,  in 
equal  shares  as  tenants  in  common.  Bharn  v.  Walker  (Chan.  Div.),  XVIII 
—496.  ^ 

92. A  testatrix  devised  lands  to  her  daughter  S.  for  life,  with  remainder 

to  the  husband  of  S.  for  life,  and  after  the  death  of  the  survivor  of  them  to  all 
the  children  of  S.  by  her  then  husband  who  should  be  living  at  testatrix's  death 
as  tenants  in  common  in  fee,  and  added  a  proviso  ^ving  over  the  shares  of  any 
of  the  children  of  S.  who  should  "  depart  this  life  without  leaving  lawful  issue" 
to  the  survivors  or  survivor  of  the  children  that  should  leave  such  lawful  Issae 
as  tenants  in  common  in  fee  : 

Held,  that  the  words  "  depart  this  life  without  leaving  lawful  issue  "  must  be 
restricted  to  death  without  issue  at  the  period  of  distribution,  viz.,  the  death  of 
the  surviving  tenant  for  life.    Besant  v.  Cox  (Chan.  Div.),  XXIII — ^201. 

93.  A  testator  devised  thirteen  houses  to  his  four  sons,  share  and  share 

alike,  to  hold  subject  to  certain  conditions.  First,  it  was  his  will  that  none  of 
the  houses  be  disposed  of,  either  by  division,  assignment,  transfer,  or  sale, 
without  the  written  consent  of  each  and  every  of  his  four  sons,  their  heirs, 
assigns,  or  representatives.  Secondly,  it  was  his  will  that,  until  the  before- 
mentioned  distribution  of  the  property  was  made,  the  rents  should  come  into  one 
common  fund  and  be  divided  equally  among  his  four  sons.  Furthermore,  it 
was  his  will  that,  if  there  should  be  no  lawful  distribution  of  the  property  dur- 
ing the  life  or  lives  of  his  four  sons,  it  should  then  devolve  to  the  children  of 
his  four  sons.  And,  in  case  any  of  them  should  die  without  issue,  then  It  was 
his  further  will  that  the  share  of  the  rents  possessed  by  them  or  him  should  de- 
volve to  the  widow  or  widows  of  such  deceased  son  or  sons,  to  be  by  them  re- 
ceived during  their  widowhood,  and  afterwards  it  should  devolve  to  the  survivor 
or  survivors  of  his  other  sons,  that  is  to  say,  to  his  grandchildren  and  to  their 
heirs  and  assigns,  to  be  divided  equally  among  them  : 

Held,  that  the  four  sons  took  the  houses  as  tenants  in  common  in  fee,  and  that 
the  executory  devise  over  to  their  children  was  void.  Shaw  v.  Fbrd  (Chan. 
Div.),  XXIII— 796. 

94. The  rules  which  regulate  the  validity  of  executory  devises  dis- 
cussed.    Id. 

96. A  testator,  by  will  of  April,  1811,  devised  cerUin  hereditaments  to 

his  granddaughter  E.  C.  and  her  heirs.  But  if  E.  C.  died  without  leaving  law- 
ful issue  living  at  her  death,  the  testator  devised  the  hereditaments  "unto  and 
to  the  use  of  the  nine  children  of  J.  A. ,  to  be  equally  divided  among  them  share 
and  share  alike."    And  he  devised  all  the  residue  of  his  estate  to  his  son  P.  C. 
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K  C.  died  leaying  no  issue  Hying  at  her  death.  One  of  the  nine  children  of 
J.  A.  sarrived  E.  G. : 

ITeld,  Ist,  that  the  executory  devise  over  to  the  children  of  J.  A.,  being  before 
the  Wills  Act,  created  in  them  a  tenancy  in  common  for  life  only  ;  and,  2dly, 
that  this  executory  devise  affected  the  previous  estate  in  fee  given  to  E.  C.  to  the 
extent  of  such  life  estates  only,  and  that  subject  to  the  life  estates  the  property 
remained  in  E.  C.  and  her  heirs.     Oatenhy  v.  Morgan  (Q.  B.  Div.),  XVIII — 119. 

96. Testator  gave  his  real  and  personal  estate  to  a  trustee  upon  trust  to 

pay  the  proceeds  to  his  wife  for  the  maintenance  and  education  of  his  children 
until  the  eldest  should  attain  twenty-five,  or  until  his  wife  should  marry  again  ; 
and,  in  case  of  her  second  marriage  before  any  of  his  children  should  attain 
twenty-five,  to  pay  her  £80  a  year,  and  apply  the  residue  towards  the  maintenance 
and  education  of  his  children  ;  and  when  his  two  sons  should  attain  twenty-five, 
then  to  raise  certain  sums  for  them,  and  pay  the  proceeds  of  the  residue  to  his 
wife  if  she  should  be  then  unmarried,  but  in  case  she  should  marry  again,  then, 
after  providing  an  annuity  for  her  for  her  separate  use,  to  pay  the  residue  equally 
between  the  testator's  children  and  their  issue  and  their  heirs  as  tenants  in  com- 
mon ;  and  in  case  both  his  children  should  die  under  twenty- five  without  leaving 
issue,  then  to  give  the  proceeds  to  his  wife  for  life  ;  and  after  her  death  the 
said  property  to  be  in  trust  as  to  one  moiety  for  the  wife,  and  as  to  the  other  for 
the  trustee  absolutely. 

The  wife  survived  the  testator  and  died  without  having  married  again,  leav- 
ing the  testator's  only  two  sons  surviving,  who  had  since  attained  twenty-five, 
but  who  had  no  issue  : 

Hdd,  that  the  gift  over  of  the  real  estate  on  the  second  marriage  of  the  wife 
took  effect  on  her  death  :  HeJdy  also,  that  the  sons  took  equitable  estates  tail  ac- 
eording  to  the  rule  in  WiUPs  Case,  UnderhiU  v.  Boden  (Chan.  Div.),  XVII 
—689. 

97. A  testator  devised  estates  to  trustees  and  their  heirs  upon  trust  to 

accumulate  the  rents  until  the  expiration  of  the  term  of  twenty-one  years,  and 
after  the  expiration  thereof  to  stand  i)ossessed  of  the  estates  in  trust  for  the 
second  and  every  other  younger  son  successively  of  his  nephew  W.  in  tail  male, 
and  failing  such  issue,  in  trust  for  the  first  and  every  other  son  of  his  nephew 
H.  in  tail  male,  with  divers  limitations  over ;  and  he  gave  a  fund  of  personal 
estate  to  be  held  on  similar  trusts.  At  the  expiration  of  the  term  W.  and  H. 
were  both  living,  and  each  had  an  only  son  : 

Held,  that  until  it  should  be  ascertained  whether  there  would  be  a  second  son 
of  W.,  the  rents  of  the  real  estates  and  the  income  of  the  personal  estate  were 
undisposed  of  and  belonged  respectively  to  the  heir-at-law  and  next  of  kin. 
Wade-Oery  v.  Handley  (Chan.  Div.),  XVIII--662. 

98.  Shilling  use.  E.  by  his  will,  dated  in  1814,  devised  real  estate  to  B., 
the  second  son  of  Sir  T.  S.,  of  H.,  Baronet,  for  life,  with  remainder  to  R.'s  first 
and  other  sons  successively  in  tail  male,  with  like  remainders  in  favor  of  J.  and 
C,  the  third  and  fourth  son  of  Sir  T.  S.,  and  their  sons,  with  an  ultimate 
remainder  to  the  testator's  right  heirs.  The  will  contained  a  name  and  arms 
clause,  and  also  a  proviso  that  in  case  R. ,  J. ,  or  C.  should  become  the  eldest  son 
of  Sir  T.  S. ,  the  estate  thereinbefore  devised  to  him  becoming  the  eldest  son  of 
Sir  T.  S.,  and  the  remainder  to  his  first  and  other  sons,  should  cease,  determine, 
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and  become  void,  as  if  he  were  actaally  dead  without  issue  male  of  his  V  dj, 
and  the  real  estate  thereby  devised  should  immediately  go  and  remain  to  the 
use  of  such  person  or  persons  as  by  virtue  of  the  devises  thereinbefore  contained 
would  then  be  entitled  as 'the  person  or  persons  next  in  remainder  to  the  same 
estates/ in  case  such  person  so  becoming  the  eldest  son  of  Sir  T.  S.  were  then 
dead  without  issue  male  of  his  body.  Sir  T.  S.  survived  the  testator.  His 
eldest  son  died  without  issue  in  1863.  R.,  who  thereupon  succeeded  to  the 
baronetcy,  died  without  issue  in  1875.     C.  died  without  issue  in  1884  : 

Held,  by  the  Master  of  the  Rolls,  that  as  "  eldest  son  "  could  not  in  this  wQl 
mean  the  eldest  bom  son,  it  must  be  taken  to  mean  eldest  surviving  son  for  the 
time  being — ^that  J.  had  become  the  eldest  son  of  Sir  T.  S.  within  the  meaning 
of  the  will,  and  that  the  estate  had  devolved  on  the  heir  of  the  testator.  Her- 
wy-Batkurgt  v.  Stanley,  and  Graven  v.  Same  (Chan.  Div.),  XIX — 795. 

99.  HM,  by  James,  L.J.,  and  Baggallay,  J.  A.  {diaeentiente  Bramwell, 

J.  A.),  that  "become  the  eldest  son  of  T.  S."  meant  *' become  in  the  lifetime  of 
Sir  T.  S.  his  eldest  surviving  son  and  heir  apparent,"  and  that  the  shifting 
clause  had  not  taken  effect.     Id. 

100.  Blection  of  benefits  under.  A  testator,  entitled  under  a  settlement 
to  a  life  interest  in  certain  cottages  to  which  his  wife  became  absolutely  entitled 
on  his  death,  purported  to  devise  them  to  her  for  life,  with  remainder  to  A, 
who,  without  knowing  of  the  settlement,  sold  his  supposed  reversionary  interest 
to  the  plaintiff.  The  testator's  widow,  who  took  other  benefits  under  the 
will,  subsequently  sold  the  cottages  to  a  purchaser  without  notice  of  the  de- 
vise. On  the  widow's  death  the  plaintiff  claimed  compensation  against  her 
estate  : 

Held,  that  the  widow  had  elected  to  take  the  cottages  against  the  will,  and 
that  A.  was  entitled  to  compensation  for  the  loss  he  had  sustained  in  respect  of 
their  value  at  the  widow's  death,  out  of  her  estate  to  an  extent  not  exceeding 
the  amount  of  her  other  benefits  under  the  will.  Rogeri  ▼.  Jones  (Chan.  Div.), 
XVIII— 756.     See  notes,  Id.,  758. 

101. By  a  deed,  dated  in  1848,  a  firm  who  had  received  advances  from 

S.,  a  married  woman,  out  of  her  separate  estate,  covenanted  with  trostees  for 
payment  to  them  of  all  moneys  then  advanced  and  to  be  advanced  by  S.,  to  the 
extent  of  £15,000  in  the  whole  ;  such  moneys  being  settled  upon  trust  for  such 
persons  as  S.  should  by  deed  or  will  appoint ;  and  in  default  of  appointment, 
for  her  separate  use  for  life. 

By  a  deed,  dated  in  1851,  S.  appointed  the  trust  funds,  after  the  deaths  of 
herself  and  her  husband,  to  her  two  sons,  W.  and  J.,  and  her  two  daughters, 
R.  and  H. ,  in  equal  fourths,  the  daughters'  shares  being  settled  upon  them- 
selves for  life,  with  remainder  to  their  "children."  The  deed  contained  no 
power  of  revocation. 

By  another  deed,  dated  in  1868,  S.  purported  to  revoke  that  appointment  and 
to  reappoint  the  £15.000  —  together  with  a  further  sum  of  £20,000  thereby  set- 
tled, and  representing  further  advances  to  the  firm  —  after  the  deaths  of  herself 
and  her  husband,  among  her  said  sons  and  daughters,  the  daughters'  sbaics 
being  settled  upon  themselves  for  life,  with  remainder  to  their  "children." 
This  deed  also  contained  no  power  of  revocation. 

S.'s  husband  died  in  1865,  and  subsequently,  by  two  further  deeds  of  appoint- 
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ment,  ndtherof  which  contained  any  power  of  revocation,  S.  purported  partially 
to  vary  the  appointments  made  by  the  deed  of  1863. 

By  her  will,  dated  in  1867,  S.  purported  to  revoke  all  the  appointments,  and 
gave  all  her  real  estate  to  her  son  J.  in  fee,  subject  to  the  payment  thereout  of  a 
sum  of  £10,000  to  her  son  W. :  and  she  gave  **  all  money  standing  to  her  credit 
or  to  the  credit  of  any  trustees  on  her  behalf  in  the  books  of  the  said  firm,  and 
all  her  L.  &  N.  W.  Railway  stock,  and  all  other  the  residue  of  her  personal 
estate  of  which  she  should  be  possessed  at  her  death,  or  over  which  she  had  or 
should  have  any  power  of  disposition  by  will,"  in  trust  for  her  two  daughters 
R.  and  H.  in  equal  shares,  such  shares  being  settled  upon  themselves  for  life, 
with  remainder  to  their  "  issue." 

At  the  date  of  her  ¥rill  S.  had  a  considerable  balance  standing  to  her  credit  in 
the  books  of  the  firm  (which  in  1870  was  wound  up),  and  she  had  also  then 
standing  in  her  name  a  sum  of  £10,000  L.  &  N.  W.  Railway  stock  representing 
moneys  formerly  advanced  by  her  to  the  firm. 

S.  died  in  1874,  possessed  of  real  estate  in  Yorkshire,  exceeding  in  value  the 
share  appointed  to  J.  by  the  deed  of  1851.  and  to  personal  estate  beyond  the 
£85,000  settled  by  the  deeds  of  1848  and  1863,  but  she  had  no  L.  &  N.  W.  Rail- 
way  stock  beyond  that  above  mentioned. 

J.  died  in  1873,  before  his  mother,  having  by  his  will  devised  all  real  estate 
in  Yorkshire  to  which  he  should  be  entitled  at  his  death  to  his  eldest  son  in  fee ; 
and  he  bequeathed  all  his  residuary  personal  estate  to  his  executors,  upon  trusts 
therein  mentioned. 

Upon  S.'s  death  J.'s  eldest  son  and  devisee  paid  W.  the  £10,000  bequeathed 
to  him  by  her  will. 

In  an  action  instituted  for  the  purpose  of  having  the  rights  of  the  dif- 
ferent parties  claiming  under  the  deeds  and  under  S.'s  will  ascertained  and 
declared  : 

Meld,  first,  that  S.  having  by  her  wiU  shown  a  dear  intention  to  dispose  of 
the  property  comprised  in  the  appointments,  the  various  persons  claiming  under 
her  will  were  put  to  their  election  as  between  the  benefits  conferred  on  tiiem  by 
the  deeds  and  the  benefits  conferred  on  them  by  the  will ;  and,  secondly,  that, 
under  sect.  88  of  the  Wills  Act,  J.'s  estate  was  in  the  same  position,  qtioad  the 
will  of  S.,  as  if  he  had  survived  her;  and  that,  consequently,  as  between  his 
estate  and  her  disappointed  legatees,  the  latter  were  entitled  to  put  his  estate  to 
election,  or,  in  other  words,  to  require  his  estate  to  make  good  the  benefits  in- 
tended for  them  by  the  will ;  but  that  no  case  of  election  arose  as  against  his 
lesidaaTy  legatees,  and  the  liability  to  make  good  the  one- fourth  of  the  £15,000 
taken  by  hie  residuary  legatees  was  charged  exclusively  upon  the  Yorkshire 
estates  in  the  hands  of  J.'s  devisee.  PiekersgiU  v.  Roger  (Chan.  Div.), 
XXU— 1. 

102. The  court,  however,  declined  at  present  to  decide  the  rights  of  the 

parties  nnder  the  deed  of  1868,  so  as  not  to  prejudice  the  future  claims  of  the 
children  of  S.'s  two  daughters,  who,  with  their  children,  were  parties  to  the 
action.    Id. 

103.  Tmsts.  A  testator  directed  that  a  fund  of  personalty  over  which  he  had 
a  general  power  of  appointment  should,  unless  otherwise  specifically  disposed  of 
by  a  codicil »  become  part  of  his  residuary  estate.    By  a  codicil  he  gave  out  of 
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this  fnnd  various  charitable  legacies,  and  directed  that  the  residue  of  the  fond 
should  be  given  by  his  executors  to  the  charitable  institutions  to  which  be 
should  bj  any  future  codicil  give  the  same,  "and  in  default  of  any  such  gift, 
then  to  be  distributed  by  my  executors  at  their  discretion/'  He  made  no  subse- 
Guent  codicil : 

Held,  that  the  ultimate  trust  in  the  codicil  was  that  the  the  residue  should  be 
distributed  by  the  executors  among  charitable  institations  at  their  discretion, 
and  that  a  trust  in  favor  of  charity  was  created.  Poeoek  v.  Attorney-General 
(Chan.  Div.),  XVIII-.544. 

104.  A  will,  in  1807,  began  thus  :   ''I  hereby  appoint  my  after-named 

executor,  (Hiarles  E. ,  my  youngest  brother,  to  be  trustee  for  the  following  lega- 
cies." Several  were  then  named,  and  tbe  will  went  on,  **  Considering  tbit 
money  will  be  more  essential  to  my  dear  brother  Samuel  £.  than  a  distant  pos- 
session of  land,  1  bequeath  to  Samuel  E.  during  his  natural  life  the  interest  of 
£8,000,  and,  after  his  death,  to  his  eldest  son,  James  E.,  by  his  last  wife,  Mar- 
garet J.,  or  M.,  or  E.,  till  he  attains  twenty-one,  and  then  to  obtain  the  princi- 
pal. I  order  that  my  youngest  brother  Charles  E.  shall  be  liable  to  all  ray  law- 
ful debts  of  every  description,  and  pay  them  as  soon  as  be  can,  and  also  pay  my 
legacies  when  regularly  due,  and  all  expenses,  &c. ;  and  to  enable  him  to  do  all 
this,  I  bequeath,  unconditionally,  to  him  all  my  estates  and  landed  property, 
with  all  emoluments  belonging  to  them,  in  the  county  of  Armagh  ;  I  also  be- 
queath to  him,  the  said  Charles,  all  my  estates,  &c.,  with  all  their  emolu- 
ments, in  the  county  of  Louth,  or  elsewhere,"  &c. : 

Heldf  that  the  will  constituted  an  express  trust,  so  as  to  prevent  the  Statute 
of  Limitations  applying  to  it.  Payment  of  the  legacy  with  interest  was  there- 
fore directed. 

But,  there  baving  been  no  proceedings  taken  until  1872  with  the  direct  pur- 
pose of  enforcing  payment  of  the  legacy  (though  other  proceedings  connected 
with  the  will  had  been  going  on),  and  the  estates  having  passed  into  the  bands 
of  the  representatives  of  the  original  trustee,  the  interest  on  the  legacy  was,  in 
the  discretion  of  the  House,  directed  to  be  calculated  only  from  six  years  before 
the  filing  of  the  bill.     Thomeon  v.  EcuAwood  (App.  Cas.),  XIX— 43. 

106. Qucere,  whether,  on  the  words  of  the  above  will,  the  estate  in  the 

county  of  Louth  was,  like  the  estate  in  Armagh,  subject  to  the  truM  for  pay- 
ment of  the  debts  and  legacies.  As  its  liability  to  the  trust  had  never  been 
made  the  subject  of  dispute,  and  the  courts  below  had  proceeded  on  the  assump- 
tion that  it  was  so  liable,  this  House  did  not  interfere  with  the  decision  in  that 
respect.    Id. 

106.  The  word  "  unconditionally,"  as  used  in  this  will,  did  not  mean 

witbout  any  condition  annexed  to  the  payment  of  the  legacies,  bat  that  the 
trustee  was  made  absolute  owner  of  the  /ee  simple  for  the  purpose  of  doing 
what  the  testator  had  ordered.     Id. 

107.  Frederick  Hobeon  the  elder,  by  his  will,  gave  to  three  trustees  (one 

of  whom  was  his  eldest  son  William)  all  his  real  and  personal  property,  which 
included  the  proprietorship  of  a  newspaper,  on  trust  to  carry  on  tbe  newspaper 
during  the  life  of  his  wife,  and  they  were  annually  to  set  apart  and  invest  one- 
fourth  of  the  profits  of  the  paper  as  a  reserve  fund  to  meet  emergencies,  and  to 
divide  the  remaining  three-fourth  parts  of  the  profits  of  the  same,  and  the 
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income  from  his  real  and  personal  estate,  into  six  equal  parts  for  his  wife  and 
five  children  (all  specially  named),  and  in  case  of  the  d^th  of  any  such  child 
during  the  life  of  the  wife,  to  pay  the  share  of  that  child  to  the  lawful  issue  of 
that  child,  or  if  none  such,  equally  among  the  survivors  of  his  children.  And, 
after  the  decease  of  his  wife  "(or  during  her  life  if  she  and  the  majority  of  nav 
children,  and  my  trustees,  shall  deem  it  proper  and  expedient  so  to  do),  at  the 
sole  discretion  of  my  trustees,"  to  sell  the  real  and  personal  estate  and  the  news- 
paper, and  divide  the  proceeds  among  the  wife  and  children,  bringing  in  the 
amount  of  the  reserve  fund  as  part  ;  the  shares  to  be  for  their  absolute  use  and 
benefit  immediately  after  such  division.  He  declared  that,  "  in  case,  under  the 
above  clause,  it  shall  be  agreed,  or  my  trustees  shall  decide  to  sell "  the  paper, 
and  if  any  of  his  sons  should  wish  to  carry  on  the  same,  such  one  should  be 
entitled  to  purchase  it  at  £500  less  than  the  market  price.  Till  al)  the  property 
was  sold  the  trustees  were  to  apply  the  income  of  the  part  unsold  in  the  manner 
before  expressed  as  to  the  income  of  the  real  and  personal  estate  : 

Hdd,  that  the  will  created  not  a  mere  power,  but  a  trust  to  sell,  with  a  dis- 
cretion in  the  trustees  as  to  the  manner  and  particular  time  of  selling ;  that 
after  the  death  of  the  wife  the  trust  to  sell  became  absolute  ;  that  on  the  hap- 
pening of  that  event  the  shares  of  the  survivors  became  absolutely  vested  ;  and 
(there  being  but  three  children  of  the  testator  then  surviving)  that  William  Hob- 
son  took  an  absolute  vested  Interest  in  an  equal  third  part  of  the  testator's  real 
and  personal  estate,  including  the  newspaper.     Minors  v.  Battison  (App.  Cas.), 

XVI— 86. 

• 

108.  Per  Lord  O'Haoan  :  The  mere  fact  of  the  non-sale  did  not  prevent 

the  vesting  of  the  shares.     Id. 

109.  A  provision  in  such  will  that  '*  in  case  any  of  my  said  children 

shall  sarvive  my  said  wife,  and  die  before  he  or  she  shall  have  received  hid  or 
her  share  of  my  said  trust  estate,"  then  their  share  to  go  to  the  surviving  chil- 
dren, is  to  be  construed  as  relating  to  such  death  during  the  interval  between 
the  death  of  the  widow  and  the  time  when  that  child's  share  might  be  actually 
received,  or  at  least  dsjure  receivable.     Id. 

110.  Testator,  by  his  will,  made  in  1872,  after  certain  legacies,  devised 

his  real  estate  and  bequeathed  the  residue  of  his  personal  estate  to  trustees  upon 
trust  to  sell,  and  to  dispose  of  the  net  moneys  to  arise  from  such  real  and  resid- 
duary  personal  estate  (after  payment  of  his  debts,  funeral  and  testamentary 
expenses  and  legacies),  "  according  to  the  trusts  thereinafter  declared  concerning 
the  same,"  with  a  discretionary  power  for  the  trustees  to  postpone  the  sale,  and 
let  and  manage  his  unsold  real  estate,  and  with  a  declaration  that  the  unsold 
real  estate  and  outstanding  personal  estate  should  be  subject  to  the  trusts  there- 
inafter declared  concerning  the  said  net  moneys,  and  that  the  rents  thereof 
should  be  annual  income  for  the  purpose  of  the  same  trusts,  and  such  real  estate 
should  be  considered  as  converted  in  equity.     And  he  directed  his  trustees  to 
stand  x>o8se8sed  of  the  net  moneys  to  arise  as  aforesaid  upon  trust  to  pay  an 
annuity,  and  subject  thereto,  and  to  the  payment  of  his  debts,  legacies,  funeral 
and  testamentary  expenses,   to  stand  possessed  of  his   *' residuary  personal 
estate  "  upon  trust  as  to  one  moiety  for  his  son  absolutely,  and  as  to  the  other 
moiety,  for  his  daughter  for  her  life,  with  remainder  for  her  children  : 

Ssld,  that  though  there  was  no  express  direction  as  to  the  proceeds  of  the  sale 
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of  the  real  estate,  they  did  not  go  to  the  heir-at-law,  bat  were  incladed  in  the 
trusts  of  the  residuary  personal  estate.  Gowrt  v.  Buckiand  (Chan.  Div.), 
XVI— 666. 

111.  A  testator  gave  the  residue  of  his  property  to  trustees,  on  trust  to 

pay  and  divide  the  income  equally  among  his  three  children,  during  their 
respective  lives,  and  after  the  death  of  each  child  the  share  of  the  fund  to  the 
income  of  which  the  deceased  child  was  entitled  for  life  was  to  be  in  trust  for 
his  or  her  issue.  And  in  case,  and  so  often  as,  any  of  the  three  children  should 
die  without  leaving  issue,  the  share  to  which  such  child  should  become  entitled 
during  his  or  her  life,  as  well  originally  as  by  survivorship  or  accruer,  was  to 
be  in  trust  for  the  survivors  or  survivor  of  the  children,  during  their,  his  or  her 
respective  life  or  lives,  and  in  equal  shares  if  more  than  one.  And,  after  tbe 
decease  of  each  such  survivor,  the  surviving  or  accruing  share,  to  which  such 
survivor  for  the  time  being  should  become  entitled  for  his  or  her  life,  was  to  be 
in  trust  for  his  or  her  issue.  And,  in  case  all  the  testator's  children  should  die 
without  leaving  issue,  the  fund  was  to  be  in  trust  for  the  representatives  of  the 
survivor. 

After  the  death  of  the  testator  one  of  his  children  died  without  issue,  then 
another  child  died  leaving  issue,  and,  lastly,  the  third  child  died  without  issue : 

Held,  that  the  issue  of  the  second  child,  though  she  was  not  the  survivor, 
became  entitled  on  the  death  of  the  third  to  the  whole  of  the  fund.  Wake  v. 
Varah  (Chan.  Div.),  XVI— 781. 

112.  A  testator  gave  to  his  sons  H.  &  J.  £16,000  upon  special  trust  and 

confidence  to  invest  and  to  pay  the  income  of  £8,000,  part  thereof,  to  his 
daughter  A.  for  life  for  her  separate  use,  and  after  her  death  to  divide  the 
£8,000  amongst  her  children  at  twenty-one  years  of  age.  He  then  directed  that 
H.  and  J.  should  pay  the  income  of  the  remaining  £8,000  to  his  daughter  S.  for 
life  in  the  same  manner  in  every  respect  and  subject  to  the  same  control  as  he 
had  directed  as  to  his  daughter  A.,  it  being  his  intention  that  his  said  daugh- 
ters' fortunes  should  not  be  subject  to  the  debts  of  their  h^asbands.  He  then 
gave  to  H.  and  J.  a  sum  of  £6,000,  to  invest  and  pay  the  income  to  his  son  S., 
and  to  divide  the  principal  amongst  his  children.  The  sums  were  charged  on 
real  estate.  There  was  power  to  apply  the  income  for  the  maintenance  and 
education  of  the  daughters'  and  sons'  children.  The  daughter  S.  died,  leaving 
four  children  who  had.  attained  the  age  of  twenty -one.  The  fund  representing 
the  £8,000  had  been  paid  into  court : 

Sdd,  that  by  implication  the  four  children  were  entitled  to  the  fund.  Sweet- 
ing  V.  Prideaux  (Chan.  Div.),  XVI— 821. 

113. J.  F.  made  a  will  in  1818  in  which  he  said,  ''  I  leave  and  bequeath 

all  my  estate  and  property,  real,  freehold,  and  personal  of  every  kind,  save  and 
except  such  parts  thereof  as  are  hereby  otherwise  specificially  devised,"  to  Shaw 
and  Franks,  "  upon  trust  for  the  several  uses,  intents,  and  purposes  hereinafter 
mentioned";  he  then  gave  an  annuity  to  his  wife  during  her  viduity  payable 
out  of  the  profits  of  his  business,  and  out  of  all  profits  of  every  part  of  his 
estate  and  property,  and  directed  his  three  eldest  sons  L.,  J.,  and  S.  to  manage 
his  business  (at  that  time  a  very  profitable  one) ;  he  left  specific  legacies  to  his 
other  children ;  he  bequeathed  to  L.,  J.,  and  S.  all  the  property  of  every  sort 
then  employed  by  him  in  carrying  on  his  business ;  then  directed  a  sale  of  a 
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certain  estate  and  the  investment  of  the  produce  thereof  to  accumalate  nntil  all 
the  provisions  of  his  will  were  carried  into  effect,  and  then  go  to  L.,  J.,  and  S. 
After  other  specific  bequests  the  will  went  on,  *'  Whereas,  I  am  possessed  of 
grounds  in  the  countj  of  Carlow  called  Seskin  Ryan/'  and  of  the  ground  rent  of 
houses  in  Sackville  Street,  and  he  directed  that  the  rents,  &c.,  of  Seskin  Ryan 
should  be  paid  to  his  wife  for  her  life,  ''and  after  her  death  I  give  the  said 
lands  of  Seskin  Ryan  to  my  eldest  son  L.,  his  heirs  and  assigns,"  and  the  ground 
rents  "to  J.  and  S.,  their  heirs  and  assigns;"  and  he  directed  that  "all  said 
bequests  shall  stand  and  hold  good  to  L.,  J.,  and  S.  only  on  condition  of  well 
and  truly  paying  the  several  legacies  herein  directed,  and  discharging  with 
fidelity  the  different  trusts  of  this  will  committed  to  them."  The  testator  died 
in  1824.  The  Imsiness  fell  off,  the  payment  of  the  annuity  was  not  kept  up, 
but  considerable  arrears  accrued  ;  the  last  payment  of  any  sort  was  made  in 
1862.  The  widow  died  in  1865,  and  by  her  will  bequeathed  all  her  property 
(including  the  arrea^  of  the  annuity)  to  her  youngest  daughter,  who  died  in 
October,  1878,  without  having  received  any  portion  of  the  arrears.  L.,  who,  ou 
his  mother's  death,  had  entered  into  possession  of  Seskin  Ryan,  died  in  January, 
1873,  and  the  administrators  of  the  youngest  daughter  filed  their  bill  in  July, 
1875,  against  his  representatives  to  recover  the  arrears  of  the  annuity  out  of  the 
lands  of  Seskin  Ryan,  which  they  insisted  were  held  subject  to  a  trust  for  satis- 
faction of  the  annuity: 

Held,  that  the  words  of  the  will  did  not  create  a  trust  with  regard  to  the 
lands  of  Seskin  Ryan,  fpr  the  payment  of  the  annuity,  and  that  the  claim  to  the 
arrears  was  therefore  barred  by  8  &  4  Will.  4,  c.  27,  s.  42.  OunniTigham  v.  Foot 
(App.  Cas.),  XXIV-^75. 

114.  Preoatoiy  tmst.  Testatrix  gave  all  her  personal  estate  to  trustees 
upon  trust,  after  payment  of  her  funeral  and  testamentary  expenses,  debts,  and 
legates,  to  hold  the  residue  "in  trust  for  such  of  my  nieces  A.  and  B.  as  shall 
be  living  at  my  death,  my  desire  being  that  they  shall  distribute  such  residue 
as  they  think  will  be  most  agreeable  to  my  wishes."  A.  and  6.  both  survived 
the  testatrix : 

Held,  that  they  took  the  residue  for  their  own  benefit.  Stead  v.  Mellor 
(Chan.  Div.),  XXII-^1. 

116. A  testator  gave  all  his  property  to  his  wife  "  absolutely,  with  full 

power  for  her  to  dispose  of  the  same  as  she  may  think  fit  for  the  benefit  of  my 
family,  having  full  confidence  that  she  will  do  so  ": 

HMy  that  the  wife  took  absolutely.  Matter  of  Hvtchinson  d  Tenant  (Chan. 
Div.),  XXV— 469.     See  notes.  Id.,  462. 

116. A  testator  bequeathed  all  his  furniture,  &c.,  and  other  property  to 

his  wife,  and  for  her  "  to  do  justice  to  those  relations  on  my  side  such  as  she 
think  worthy  of  remuneration  but  under  no  restriction  to  any  stated  property, 
but  quite  at  liberty  to  give  and  distribute  what  to  who"  she  "may  please": 

Meidf  on  demurrer,  that  no  precatory  trust  was  created.  Cole  v.  Hatoes.  Mat- 
ter of  Bond  (Chan.  Div.),  XIX— 784. 

117.  Secret  trust.  A  testatrix  devised  real  estate  to  two  persons,  their 
heirs  and  assigns,  as  tenants  in  common,  for  their  personal  use  and  benefit, 
-without  any  restriction,  trust,  or  condition  whatever.  One  of  the  devisees  was 
«  mere  acquaintance  of  the  testatrix,  and  the  other  was  her  solicitor,  who  pre- 
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pared  her  will  and  to  whom  she  expressed  her  intention  of  leanng  her  prop- 
erty to  charitable  purposes.  The  solicitor  informed  her  that  sach  a  devifle 
would  not  be  legal,  and  this  absolute  gift  was  then  executed.  No  ondertakiDg, 
express  or  implied,  was  given  by  the  devisees  to  accept  a  charit&ble  tTost, 
though  the  testatrix  probably  expected  that  the  devisees  would  apply  the  prop- 
erty to  some  good  and  useful,  but  not  necessarily  charitable,  purpose : 

nddy  that  whatever  might  have  been  the  wish  or  expectation  of  the  testatnx, 
the  devisees  were  not  bound  by  any  secret  trust  to  carry  out  such  intention,  bat 
were  free  to  dispose  of  the  property  as  they  pleased  ;  and  an  action  claiming  to 
have  the  devise  declared  void  was  dismissed.  Raubotham  v.  DumeU  (Chan. 
Div.),  XXV— 897. 

118. One  of  the  devisees  had  no  intimation  during  the  life  of  the  testa- 
trix that  she  had  devised  property  to  him  : 

ffeldy  that  the  ^ft  to  him,  as  one  of  two  tenants  in  common,  would  not  have 
been  void  even  if  a  secret  charitable  trust  had  been  proved  with  regard  to  the 
other  devisee,  though  it  would  have  been  so  in  the  case  of  joint  tenanta   Id. 

119.  OoDferring  diBoretion  on  tnutees.  Testator  gave  his  property  to 
trustees  on  trust  during  the  life  of  his  son  to  pay,  apply,  and  dispose  of  the 
annual  produce  of  a  certain  portion  of  it  for  the  maintenance  and  support  of 
his  son  and  his  present  or  any  future  wife,  and  the  maintenance,  education, 
and  support  of  their  children,  or  any  or  either  of  them  his  son  and  his  wife  and 
children,  in  such  manner  and  such  proportions  as  the  trustees  should  in  their 
discretion  think  fit  and  proper,  without  being  answerable  or  accountable  to  any 
person  for  the  way  in  which  they  should  apply  the  same  ;  and,  after  the  decease 
of  his  son,  to  pay  and  apply  the  annual  proceeds  in  like  manner  unto  and  for 
the  benefit  of  any  widow  for  life,  and  any  children  until  they  should  attain 
twenty-one  or  marry,  and  subject  to  those  trusts  in  trust  for  the  children.  The 
son  died  in  1849,  leaving  a  wife  and  six  children,  the  youngest  of  whom  at- 
tained twenty-one  in  1870.  In  1851  the  widow  married  again.  The  settlement 
made  on  the  marriage  did  not  comprise  the  above  annual  proceeds,  and  the  trus- 
tees continued  to  pay  them  to  the  wife  as  part  of  her  separate  estate  and  on  her 
separate  receipt.  The  second  husband,  who  was  living  apart  from  his  wife, 
claimed  to  be  entitled  to  the  income  during  her  life : 

Seld,  that  the  trustees  had  a  discretion  to  pay  the  wife  the  income  for  her 
separate  use.    Aiutin  v.  Austin.    Same  v.  Boyee  (Chan.  Div.),  XIX — 780. 

120.  Power  to  invest.  A  power  given  by  will  to  trustees  to  invest  "  upon 
any  of  the  stocks  or  funds  of  the  government  of  the  United  States  of  America, 
or  of  the  government  of  France,  or  any  other  foreign  government : 

Held,  to  authorize  investment  in  New  York  and  Ohio  stocks,  and  Georgia 
bonds.     Cadett  v.  Earle  (Chan.  Div.),  XXII— 414. 

121.  Oy-prea,  doctrine  o£  This  doctrine  is  not  applicable  to  a  bequest  to  a 
friendly  society,  that  not  being  a  charitable  institution  ;  and  on  such  society  be- 
ing voluntarily  dissolved,  the  bequest  will  fall  into  the  residuary  estate  of  the 
tesUtor.     Matter  of  Clark's  Trust  (Chan.  Div.).  XVI-«34. 

WITNESS. 
1.  Hnaband.    Proceedings  by  guardians  of  the  poor  before  justices  against  a 
husband,  to  compel  him  to  maintain  a  child  which,  although  bom  of  Ms  wife 


WITNESS.  583 

in  wedlock,  lie  refuses  to  maintain  on  the  ground  that  he  is  not  its  father,  are 
not  "  proceedings  instituted  in  consequence  of  adultery/*  within  the  meaning  of 
the  Evidence  Further  Amendment  Act,  1869  (82  &  83  Vict.  c.  68),  s.  8,  so  as  to 
make  his  evidence  admissible  to  prove  non-access  to  his  wife,  and  thereby  bas- 
tardize the  child.     Guardians  v.  Tompkinsan  (Com.  PI.  Div.),  XXX — 585. 

2.  Surviving  party.  In  proceedings  for  winding  up  a  mining  company, 
where  W.  a  director,  appealed  from  an  order  charging  him  as  a  contributory  on 
account  of  certain  shares  bought  by  him  from  the  vendor  of  the  mine  at  one 
half  their  nominal  value,  he  being  the  only  living  person  acquainted  with  the 
transaction  :  Seld,  that  he  could  not  be  allowed  to  give  his  oral  testimony,  at 
the  hearing  of  the  appeal,  to  prove  that  he  purchased  such  shares  after  the  adop- 
tion by  the  directors  of  an  agreement  to  give  the  vendor  of  the  mine  5,000  fully 
paid  up  shares  as  purchase  money.  Weston's  Case.  Matter  of  West  JeweU  Tin 
M,  Go.  (Chan.  Div.),  XXVII— 128. 

3.  Privilege  of  witness.  A  mere  witness  summoned  for  examination,  under 
sect.  96  of  the  Bankruptcy  Act,  1869,  as  to  the  property  of  a  bankrupt,  is  enti- 
tled to  refuse  to  answer  a  question  on  the  ground  that  his  answer  would  tend  to 
criminate  himself.    Matter  of  Schofleld.    Matter  of  Firth  (Chan.  Div.),  XXII 

-777. 

4. The  bankrupt  himself,  however,  being  under  a  personal  obligation 

to  make  a  full  disclosure  of  his  property  to  his  creditors,  is  not  entitled  to  any 
such  protection,  but  must  answer  all  questions  put  to  him  about  his  property, 
whatever  the  consequences  to  himself  may  be.     Id. 

See  Commission,  1-6. 
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A. 

Abandonment.    See  Basement. 

Abatement, 

Death,  one  partner  died  pending  suit,  25 — 421. 
one  sued  and  he  died,  25 — 421. 
attorney  has  authority  to  stipulate,  death  of  other  partj  shall  not  abate 

the  action,  26—52. 
stipulated  one  cause  to  abide  event  of  others,  effect  of  death  on  all 

stayed,  26—261. 
in  Rhode  Island,  attachment  bond  extinguished  by  death  of  party  and 
not  affected  by  revivor,  28 — 419. 
Diie(mtintiance,  how  plea  of  abatement  affected  by,  23 — 854. 
durwD&r,  statute  New  York  as  to  what  actions  survive  against  personal 
representatives,  29 — 366. 
what  actions  so  survive,  29 — 866. 
what  do  not,  29—866. 
actions  for  personal  injuries  do  not  survive  party  inflicting  injuries,  30 

— «99. 
action  against  plumber  for  injury  from  negligence,  abates  with  death  of 
person  injured,  30 — 570. 

8ee  Specific  performancef 
Survi/oore. 

Abatement  of  legacy,  18—759. 

See  Legacy, 
Stockholdefi'B, 

Abatement  of  purchase-prloe,  when  allowed  and  when  not,  if  vendor  cannot 
fully  perform,  26—701. 
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Abatement  of  rent.    See  Eminent  domain. 

Landlord  and  tenant. 

Abortion,  sending  articles  for  through  malls,  21 — 576. 

how  far  dying  declarations  admissible  on  indictment  for,  28 — 593. 

About    See  Words. 

Acceptance.    See  Agreements, 

Buildings. 

AcceMory.    See  Aeeompliee, 

JSMdenee, 

Intent, 
Venue. 

Accident, 

Oriminal,  when  death  from,  is  manslaaghter,  29 — 506-7. 
using  dangerous  weapon  carelessly,  29 — 507. 
degree  of  care  required  in  such  case,  29 — 507. 
one  trying  to  commit  suicide  killed  another,  29 — 507. 
pistol  discharged  in  scuffle,  29 — 507: 
trying  to  get  pistol  from  another,  29 — 507. 
while  frightening  one,  29 — 507. 

third  person  killed  one  with  whom  defendant  fighting,  29 — 607. 
ignorant  person  gave  dangerous  drug,  29 — 507. 
one  may  be  convicted  of  adultery  with  woman  whose  husband  hss  ooi 

been  heard  of  for  seven  years,  29 — 507. 
Death,  death  —  act  of  God  —  prevented  prosecuting  appeal,  17 — ^201. 
property  replevied,  died,  undertaking  sued,  17 — ^^1. 
attorney  to  receive  land  for  services  died ;  representative  only  entitled  to 

value  of  services  at  death,   17 — ^202. 
if  master  die,  apprentice  cannot  recover  part  of  premium,  21~^> 
Mistake,  when  mistake  no  defence  if  both  parties  had  equal  means  of 

knowledge,   17—202. 
Performance,  no  recovery  without  performance,  21 — 36. 
cannot  perform  by  offering  other  services,  1 7 — 202. 
evidence,  cost  proper  on  question  performance,  21 — 86. 
taking  possession  own  land  not  waiver  of,  2 1 — 36. 
¥rill  not  excuse  performance  of  contract,  26 — 306. 
when  sickness  will,  21—35;  26—306. 
though  recovery  to  be  had  on  qttaTitum  meruit  and  not  on  contract,  26 

—306. 
when  pregnancy  of  woman  servant  not,  21 — 35. 
act  of  God  must  make  performance  impossible,  not  merely  difficult,  26 

—307. 
teacher  may  recover  though  no  school,  because  of  small-pox,  26 — 307. 
inability  to  perform  —  as  from  panic  —  no  excuse,  26—307. 
if  manufacturer  postpones  till  late  no  defence  that  calamity  intervened  to 

prevent  performance,  17 — 202. 
act  of  law  making  power  forbade  performance,  1 7 — 201. 
as  erection  of  wooden  buildings,  17—202. 
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Accident— continued. 

inability  to  perform  because  land  taken  nnder  eminent  domain  no  breach, 

17—202. 
tenant  must  pay  rent,  1 7 — ^203. 
and  is  entitled  to  compensation.  17 — ^208. 
employes  "struck "  and  refused  to  work,  17 — ^208. 
railway  company  liable  for  delay  from  strike  of  employes,  21 — 86. 
when  not,  21--86. 

lawless  violence  of  former  employes,  17 — 203. 
breach  of  agreement  to  build  from,  after  instalment  due,  1 7 — ^203. 
agreement  to  deliver  stock,  postponed  at  purchaser's  request,  bank  failed, 

17—208. 
carrier  guilty  of  negligence  before  injured  by  act  of  God,  17 — ^208. 
agreeing  to  do  something  impossible,  26—807. 
house  blown  down  when  nearly  finished,  26—307. 
foundering  of  ship  excuses  sailor,  2 1 — 35. 
could  not  tow  vessel  because  frozen  in,  1 7 — 202. 
river  froze  up,  duty  of  carrier,  21 — ^36. 
may  show  no  other  boats  arrived,  21 — 86. 
snow  storm  prevented  performance,  1 7 — 202. 
if  one  of  two  routes  open,  must  use  that,  1 7 — 202. 
specific  property  sold,  die  or  destroyed,  17 — ^202. 
MiaceUanemia,  liability  for  injury  from,  26—306. 
what  is  and  what  not,  17 — ^200. 
A.  swung  B.  around  so  injured  on  hook,  17 — 200. 
not  liable  unless  injury  proximate,  17 — 200. 
making  speech,  crowd  got  on  platform  and  broke  it,  17 — ^200. 
went  up  in  balloon,  crowd  rushed  in  to  rescue,  17 — 201. 
roused  drunken  man  to  take  to  court,  fell  and  injured,  17 — ^201. 
question  whether  purpose  honest,  17 — 201. 
pistol  ball  glanced  and  hurt  one,  17 — ^201. 
liability  for  accidentally  shooting,  26—306. 
when  misfortune  of  sufferer.  2 1 — 35. 
one  in  self-defence  injured  bystander,  21 — 85. 
one  Interfered  in  scufile,  21 — 35. 
one  shot  at  fox  and  hit  dog,  21 — 35. 
one  threw  piece  mortar  and  hit  by-stander,  21 — 85. 
boy  fired  powder  crackers  and  frightened  team,  21 — 85. 
what  inevitable  in  cases  collision,  2 1 — 36. 
when  accident  no  defence  to  covenant  to  repair,  2 1 — 86. 
when  loss  of  article  in  transportation  not,  21 — 36. 
while  building  house  it  fell  down,  agreement  to  pay  further  sum  if  will 

complete  without  consideration,  2 1 — 86. 
tenant  allowed  to  pay  rent  by  building  levee  which  carried  away  by 

freshet,  21—37. 
when  sub-contractor  may  recover,   though  house  destroyed,    21 — 87; 

26—307. 
when  contractor  may,  21 — 37. 
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Aooldent — continued. 

one  contracted  with  owner  to  build  honses  and  pnrchase  lots,  ^ving 

mortgage,  lost  rights  by  laches,  21 — 87. 
property  in  replevin  perished,  still  liable  on  undertaking,  26—^07. 

See  Act  of  Qod, 
Alteration, 
Insurance,  Life, 
NegligeTice, 
PerformamM, 
Vendor  and  Vendee, 

Accomplice,  woman  submitting  to  abortion  not,  20 — 872. 
detective  apparently  joining  in  crime,  20 — 872. 
when  not  sufficient  proof  defendant  was,  20 — 872. 
being  present,  aiding,  is  principal,  20 — 878. 
to  females  assaulting  a  woman,  20 — 872. 
to  stealing  cow  for  slaughter,  20 — 873. 
must  be  indicted  and  tried  as  such,  20 — 878 ;    28 — 561. 
no  distinction  between  principals  of  first  and  second  degree,  20—873. 
mere  pleasure  at  beating  without  act  to  encourage,  does  not  make,  28 

—661. 
mere  mental  approval  insufficient,  28 — S61. 
two  quarrelling,  when  another  approached,  what  one  of  them  does,  does  not 

make  other  approve,  28 — 561. 
one  going  with  another  to  commit  one  crime,  and  different  committed, 

28--561. 
one  purchasing  stolen  property  with  money  furnished  by  officer,  28 

^561. 
merely  receiving  stolen  property  does  not  make  accomplice  in  larceny, 

28--561. 
must  be  indicted  as  accessory  and  not  as  principal,  28—561. 

See  Consent, 
Evidence. 

Accord  and  satisfaction.     See  Payment, 

Satirfaction, 
Wrongdoers, 

Account  books.    See  MemcraTida, 

Accretion,  law  of,  30— 659. 

Acquiescence.    See  Nuisance, 

Principal  and  agent. 

Action,  one  of  many  owners  of  canal  may  sue  dty  for  discharging  sewage  into, 
18—388. 

See  Abatement, 
Agreements. 

Action  when  aocraes.    See  Limitation,  Statute  of, 

Support. 

Act  of  Ood,  when  excuses,  26 — 806-7. 

small -pox  not,  so  as  to  justify  discharging  teacher  of  sdiool,  2^-538. 
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Act  of  Gkod — continued. 

sickness  preventing  work,  26—806;    29—538. 
few  jugs  containing  seltser  water  broken  in  transportation,  20 — 588. 
spring  did  not  supply  sufficient  water  for  property  leased,  covenanted  to 
be  supplied  with  water,  20 — 588. 

See  Aceidenty 
Injunction, 
Performance, 
Specific  Performance. 

Acltor.    Bee  Injunction, 
Performance, 
Specific  Performance. 

Adtmption,  is,  though  bequest  In  residuary  clause,  27^16. 
what  necessary  to  show  to  make,  27 — 47. 
declarations  of  testator  incompetent  to  prove,  27 — 47. 
when  gift  presumed  to  be,  27 — 47. 

See  Advancements, 
Legacies. 

Admiiiistraton.    See  Executors  amd  Administr<Uors. 

Admiralty,  extent  of  master's  power  to  bind  owners  of  vessel,  19 — 16. 
owner  ratifying,  bound,  19 — 16. 
how  far  power  to  bind  at  home  port,  19 — 16. 
when  master  and  when  owners  liable,  1 9 — 16. 
when  owners  tenants  in  common  and  not  partners,  1 9 — 17. 
at  common  law  lien  for  repairs,  19 — 17. 

when  lien  exists  and  when  divested  by  bona  fide  purchase,  21 — 604. 

See  Chattel  Mortgage, 

Demurrage, 

Jurisdiction, 

Negligence, 

Pilot. 

Admlaaioii,  cannot  by,  preclude  party  from  giving  documentary  evidence  of 
material  fact,  20—89. 

See  Bastardy, 
Evidence, 
WtUs. 

Adnlteratton,  cases  bearing  upon,  29—870 ;  28—884. 
Adulterer,  when  may  be  convicted  of  larceny,    28—624. 

Adultery,  one  may  be  convicted  of  adultery  with  woman  whose  husband  not 
heard  of  for  seven  years,  29 — 607. 

See  Corroboration, 
Undue  Influence. 

AdvMicements, 

Evidence,  fact  advancement  made,  must  be  proved  by  evidence  aHwnde, 
22—696. 
mere  entry,  not  sufficient  to  prove  advancement,  22 — 696. 
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Advancements — continued. 

note  added  **  is  part  of  my  wife's  portion,"  parol  evidence  to  show  advuwje- 

ment,  and  if  shown  no  recovery  can  be  had  thereon,  22 — 698. 
if  entry  in  testator's  book  admitted,  child  competent  to  rebut,  22—699. 
declarations  between  father  and  son  admissible,  though  not  by  father  to 

third  persons,  22—698. 
father's  declarations  several  months  after,  not  admissible  againd  flOD> 

22--699. 
conversation  mast  be  part  of  res  geMcB,  22 — 699. 
cannot  l>e  changed  by  subsei^uent  declarations,  22 — 687. 
subsequent  declarations  admissible  to  prove  in  connection  with  other  acts 

tending  to  prove,  22 — 698. 
what  evidence  shows  advancement  and  not  debt,  22 — 698. 
heirs  not  competent,  as  between  each  other,  to  prove  acts  of  ancestor, 

22—698. 
Presumption,  notes  of  child  presumptively  indebtedness,  22 — 696. 
gift  by  father  to  husband  of  daughter  presumed,  22 — 697. 
otherwise  as  against  daughter's  children  if  mother  be  dead,  22—697. 
voluntary  conveyance  by  father  to  child  presumptively  advancement,  22 

—697. 
voluntary  conveyance  presumed  to  be,  but  may  be  rebutted,  22—^ 
if  will  directs  equal  distribution,  sums  given  and  papers  taken  ''part  of 

my  estate  "  not  to  be  deducted,  22 — 698. 
when  will  presumed  to  be  made  with  reference  to  former  distribatioa, 

22—698. 
if  legacy  given,  a  subsequent  gift  of  that  sum  deemed  an  ademption,  22 

—699. 
how  this  presumption  may  be  overcome,  22 — 699. 
doctrine  of  ademption  does  not  apply  to  property  taken  by  descent,  22 

—699. 
if  after  legacy  given  same  sum  advanced,  and  new  will  made  giving  sanid 

sum,  former  payment  not  an  ademption,  22 — 699. 
taking  note  does  not  necessarily  overcome  presumption  of  ademption, 

22—700. 

Value,  to  be  estimated  at  value  when  made,  22 — 697. 

though  if  not  to  be  enjoyed  till  future,  value  at  that  time,  criterion,  22 

—697. 
Miscellaneous,  what  are,  25 — 188-9. 

difference  between  gift  land  and  personalty,  22 — 698. 

what  are,  and  how  regulated  as  to  real  estate,  23 — 660. 

when  policy  of  insurance  is,  23 — 660. 

son's  indebtedness  to  father  not  lien  on  his  share  of  realty,  22—698. 

question  of  intent,  25 — 188-9. 

must  be  intended  as  advancement  when  made,  22 — 698. 

parent  must  intend  to  give,  and  it  must  be  to  child  or  another,  with 

child's  consent.  22—696. 
child  agreed  with  father,  farm  should  be  in  full  of  his  share,  valid,  and 

enforced  in  equity,  22 — 696. 
such  oral  agreement  on  advancement  of  certain  sum,  22 — 699. 
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Advancements — cantimted. 

such  agreement  not  within  statute  of  frauds,  22 — 696. 

will,  child  to  be  charged  with  advancements  entered  in  ''my  books"  en- 
try in  firm  books  within,  22 — 696. 

A.  given  lands,  but  subsequently  orally  exchanged  lands  with  testator, 
each  taking  possession,  22 — 696. 

father  let  son  have  money  to  purchase  patent  right  and  took  back  chat- 
tel mortgage,  22—697. 

father  conveyed  land  to  son,  latter  agreeing  to  pay  $1,500,  when  paid 
children  to  share  equally,  not  an  agreement  by  father  to  give  each 
equal  share,  22—697. 

heir  if  sued  for  partition  may  show  other  heirs  received  share  by  advance- 
ments, 22—697. 

if  grandfather  gives  to  grandchild  while  parent  living,  gratuity  and  not 
an  advancement,  22 — 697. 

money  paid  by  father-in-law  as  surety  for  son-in-law  cannot  be  charged 
to  daughter  as  advancement,  22 — 698. 

effect  of  conveyance  of  land  to  son  for  nominal  consideration,  22 — 698. 

father  became  surety  for  married  daughter,  if  debt  void  as  to  her  cannot 
be  charged  as  advancement,  22 — 697. 

debt  of  child  cannot  be  changed  into,  but  may  be  deducted  from  child's 
share,  22—698. 

father  agreed  to  give  son  half  mill ;  willed  him  half :  held  son  not  enti- 
tled to  half  under  contract  and  other  half  under  will,  22 — 699. 

new  trial  on  question  of,  not  matter  of  right,  22 — ^700. 

See  Ademption f 

Gift. 

Ouardian, 

Truifts  and  Trusteei, 

Advene  enjoyment.    See  Way. 

Advene  parties,  if  defendants  have  adverse  interests,  most  serve  answers  on 
each  other,  27—628. 
who  are,  so  far  as  appeal,  26—480. 
effect  of  not  serving  such,  26—430. 

how  far  judgment  may  affect  defendants,  among  each  other,  26 — 480. 

See  Defendants, 

Advene  possession,  of  foundation  of  houss  covered  by  earth,  16—888. 
none  against  public,  10 — 8. 
conveyance  of  lands  held  adversely,  void,  10 — 43. 
effect  of,  on  deed  by  infant,  30-~618. 

See  EaaemerUs, 
Advene  nser.    See  Air, 

Light, 

Advice,  when  may  be  shown,  16 — 86. 

See  Motive, 

Principal  and  Agent, 
Affidavit,  when  invalid,  and  when  valid,  before  attorney,  counsellor,  etc., 
25—8. 
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Affirmance.    See  Fraud, 

Affinnative,  party  holding  has  right  to  open  and  close,  22 — 7d9. 
if  denied,  cause  for  reversal  in  some  States,  22 — 789. 
right  not  lost  by  failing  to  claim  before  summing  up,  22 — 740. 
if  sounds  in  damages,  damages  not  admitted  by  failure  to  deny,  and  plain- 

tiflf  right  to,  22—748. 
in  some  States  courts  hold,  is  matter  of  discretion  which  party  to  baye, 

22—740. 
in  some  is  so,  unless  manifest  injury  shown,  22 — 740. 

See  Counsel. 

After-acquired  title,  if  no  covenants,  does  not  pass,  27—491. 

See  Chattel  Mortgages, 
Covenant, 
Estoppel. 

Afterbom  children,  rights  of,  7—629. 

Age,  how  age  of  person  ascertained  and  proved,  28-^16. 

Agent.    See  AHHtratum, 
Arrest, 
Attorneys, 
Embeeslement, 
Fraud, 

Etuband  and  Wife, 
Infant, 
Insurance, 

Principal  and  Agent, 
TiOe, 
Trusts  and  Trustees. 

Agister.    See  Anvmals. 

Agreement, 

Aeceptanee,  in  absence  of  previous  arrangement,  one  cannot  pat  othff  in 

position  that  silence  evidence  of  agreement,  25—570. 
alternative  offer,  acceptance  of  eiUher  good,  25 — 670. 
deposit  in  post  office,  acceptance,  25—572. 
though  telegram  not,  25 — 572. 
when  letter  sufficient  acceptance,  30 — 889. 
when  within  proper  time,  30 — 889. 
acceptance,  by  letter,  must  be  unqualified,  20 — 347. 
telegraph  company  agent  of  sender,  and  he  bound  by  telegram  u 

<jr«f,  20—347. 
may  put  in  evidence  one  reeevoed,  20 — 347. 
if  by  letters  they  must  embody  contract,  20 — 347. 
acceptance  must  be  within  reasonable  time,  20 — 347. 
negligence  of  party's  agent  in.  mailing  letter,  20 — 347. 
acceptance  must  be  prompt,  20 — 347. 
not  bound  to  notify,  acceptance  not  in  time,  20 — 347. 
acceptance  must  be  by  return  mail,  20 — 847. 
letter  acceptance  slightly  modified  offer,  20 — 347. 
if  acceptance  mailed,  contract  valid  though  never  received,  29— ^7* 
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Agreement — continued. 

acceptance  by  telegram  of   unrevoked  offer  valid  from  moment  it  is 

received,  29—847. 
offer  subject  to  acceptance  by  telegraph,  and  if  not  sent  by  certain  time 

to  be  regarded  as  "  no,"  30— 839. 
when  is,  from  time  acceptance  deposited  in  telegraph  office  for  transmis- 
sion, 29—347. 
if  acceptance  absolute,  expression  of  hope  does  not  prevent  agreement, 

30— 81. 
if  proposition  written  and  acceptance  oral,  contract  is  oral,  30 — 889. 
one  directed  another  if  couldn't  get  better  terms  to  accept,  and  did  so 

orally,  30— 889. 
*  acceptance  sent  by  mail,  when  insufficient,  30 — 839. 
acceptance  contained  condition  vendor  did  not  accede  to,  30 — 889. 
Assent,  minds  of  parties  must  meet,  30 — 819. 

completed  moment  minds  of  parties  meet,  25 — 54 

an  assent  may  be  implied  from  facts  and  circumstances,  25^L18. 

parties  must  mutually  consent  to  same  thing  by  some  intelligent  conduct, 

act,  or  sign,  or  no  agreement,  25 — 569. 
A.  had  bought  ice  of  B.,  refused  to  take  of  B.,  and  C.  supplied ;   B. 

bought  out  C.  and  supplied ;  A.  not  bound  to  pay  B.  therefor,  25 — 569. 
parties  must  both  assent  to  same  thing  in  same  sense,  25 — 570. 
if  mutual  misunderstanding,  no  agreement,  25—571. 
effect  of  mutual  misunderstanding,  where  seller  used  property,  30 — 81. 
when  no  assent  to  rescission  of  agreement  but  party  still  bound  by, 

25-^71. 
one  acted  so  as  to  lead  other  to  believe  understood  and  assented,  25 — 572. 
when  parties  do  assent  though  several  mistakes  occur,  25 — 573. 
where  one  article  ordered  and  entored  but  another  sent,  25—573. 
one  cannot  evade  force  of  what  he  knows  to  be  other's  understanding, 

25--673. 
promise  to  be  interpreted  as  promisor  knew  promisee  understood  it, 

25--578. 
purchaser  thought  buying  new  oats  though  sample  shown  was  old  oats, 

25—578. 
when  happening  of  contingency  operates  as  assent,  29 — 84. 
sold  as  "  first-class,"  those  words  omitted  in  bought  and  sold  note,  30 

—819. 
though  if  substantially  agree,  sufficient,  30 — 819. 
one  received  and  appropriated   property,  knew  other  party  understood 

sold,  30— 819. 
Astignabief  when,  when  collateral  covenant  against  assignment  not  enforced, 

29—341. 
if  not  necessarily  personal  in  character,  assignee  may  perform,  29 — 241. 
as  street  cleaning  contract,  29 — ^241. 
to  cultivate  land,  29—241. 
to  carry  mail,  29—241. 
after  breach,  contract  to  employ,  29 — ^241. 
to  deliver  certain  kind  of  trees,  29 — 241. 

Vol.  n.  88 
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Agreement — continued. 

for  services  of  convicts,  29 — ^341. 

to  deliver  certain  number  barrels  oil,  29 — ^241. 

to  build  a  school  house,  29 — ^241. 

assignment  agreement  to  build  house,  carries  with  it  accepted  order  in 

part  payment,  29 — 241. 
for  personal  duties  or  services,  not  assignable,  29 — ^241. 
for  partnership,  29 — ^241. 
indentures  of  apprenticeship,  29 — 241. 
note  for  assignment  apprentice  void,  29 — ^241. 
as  between  assignee  and  assignor  of  apprentice  valid  as  covenant,  29 

—241. 
effect  of  apprentice  serving  under  invalid  assignment,  29 — ^241-2. 
apprentice  continued  to  live  with  widow,  29 — ^242. 
one  partner  to  whom  apprenticed,  died,  29 — 242. 
master  abandoned  business  to  which  apprenticed,  29 — ^242. 
Intent,  none  without  intent  to  make,  25 — 181. 

sale  28  casks  wine  carries  casks  as  well  as  contents,  25 — 517. 
if  understood  as  jest,  not  binding,  25 — 570. 
or  if  obtained  by  trick  or  artifice,  25 — 570. 

to  be  construed  so  as  to  g^ve  effect  to  intention  of  parties,   16 — 558. 
Terminittionf  when  and  how  may  be  terminated  if  for  indefinite  time,  16 

—223. 
when  commissions  of  insurance  agent  terminate,  16—228. 
by  owner  of  vessel  with  captain,  how  terminated,  18—228. 
MiacelUvneovSt  obligations  of  canal  company  to  patrons  and  to  public,  21 

—549. 
counterparts  differ,  which  to  control,  18 — ^288. 
if  duplicates  vary,  copy  in  defendant's  possession  to  control,  25—573. 
one  referring  to  another,  when  terms  of  latter  incorporated,  23 — 891. 
corporation  accepting  charter  bound  to  perform  acts  required,  21—548. 
any  person  for  whose  benefit  made  may  sue  on,  21 — 549. 
one  contracts  with  public  for  jdoing  of  act  another  interested  in,  such 

other  may  recover  on  it,  21 — 549. 
and  so  for  neglect  to  perform  duty  or  in  manner  of  performance,  21—549. 
accepting  lease  subject  to  covenants,  extends  to  new  subjects  within  their 

scope,  23 — 714. 
not  necessary  promise  should  be  express;  may  be  implied  from  dircum- 

stances,  25—570. 
cannot  evade  force  of  agreement  to  deliver  lumber  from  logs  hj  selliii^ 

them  to  another,  25 — 578. 
to  renew,  means  on  same  terms,  27 — ^268. 
might  suspend  work,  28 — ^205. 
when  may  forfeit  percentage  retained,  28 — ^205. 

signing  not  necessary,  at  common  law,  in  order  to  due  execution,  22—899. 
when  valid  though  not  reduced  to  writing,  25-^72 ;    30 — 889. 
when  not  to  be  valid  unless  party  satisfied,  25—569. 
if  void  by  statute  of  frauds,  not  liable  for  fraud  as  to  power  to  make,  29 

—852. 
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Agreement — eonHnued. 

if  rent  not  fixed,  thongh  supposed  was,  and  tenant  occupies,  landlord  may 

recover  on  quarUum  meruit^  25 — 573. 
if  performed  by  seller,  but  mistake  as  to  price,  may  recover  on  quantum 

meruit,  25--572. 

See  Accident, 
Advancements, 
Alteration, 
Arbitration, 
Architect, 
Aseent, 
Attorneys, 
Building  Contract, 
Carrier, 
Certain, 
Condition, 

Contracts,  * 

Covenants, 
Damages, 
Dissatisfaction, 
Fraud, 

Frauds,  Statute  of, 
Qaming, 

lUegcU  Agreements, 
Injunction, 
Lease, 

Master  arid  Servant, 
Mistake, 

Municipal  Corporations, 
Novation, 
Parent  and  CMld, 
Parol  Evidence, 
Pa/rty  WaU, 
Performance, 
Principal  and  AgevU, 
BaUway  Companies, 
Bent, 

Bestraint  of  Trade, 
Beward, 
Sale, 

Specific  Performance, 
Stoppage  in  Transitu, 
Ultra  Vires, 
Undue  Influence, 
Vendor  and  Vendee, 
WiOs, 

Work  and  Labor, 
Writing, 
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(,  obBtraetioDS  of,   16 — 718, 

acqaJiing  right  to  by  adverse  user,  24—486. 
See  Coeenajtls, 
Eattment, 
Nuiiance. 
u    See  Gift. 

Mtlon.    See  Jnterte  ord«r  of  alietiafion. 
Ony,  can  rmlj  be  awarded  wLere  dlTorcti  granted,  26 — 523. 
cannot  be  itiereaaed,  thoDgh  som  giren  toi  sapport  of  children  maybe. 


See  Divore^, 

Sutband  and  Wift. 
rlon,  Ian  of,  30— 669. 

rature,  carelessly  signed  note  part  Id  pencil  whicli  was  erased,  16—587. 
when  erasnre  name  of  one  BureCj  releases  others,  29 — 21. 
nhen  does  not  release  those  abatie  name  erased,  but  does  thces  below, 

25— ai, 

fidenrs,  evidence  other  notes  so  made  Inadmissible,   16 — 585. 

who  baaad  to  eiplain,  16 — S86. 

presumption  as  to  when  made,  16 — 586. 

on  whom  burthen  of  explaining  after  evidence  in,   16 — S8fl. 

evidence  not  written  with  stune  pen  or  ink  admissible,   16— S86. 
WKtterial,  alteration  does  not  avoid,  20 — S98. 

□or  one  to  comet  mistake  and  make  conform  to  actual  agreement,  SO 
—695. 

unless  material,  partiee  remain  liable,   16 — 586. 
Itcellaneota,  made  through  ignorauce  of  holder  In  good  faith,  16— 5SS. 

signing  as  additional  maker  after  once  delivered,  16—567 ;   20-^M. 

pioM  of  payment  wrongfully  inserted,   16 — S67. 

carelessly  omitted  to  rend  note,  16 — 587. 

n^Ugent  not  to  ask  friends  present  to  read,   16 — 587. 

If  knew  langaage  bonnd  though  mistaken  as  to  effect,  16 — 567. 

unknown  promissory  note  larking  Id  paper  signed,  16 — 587. 

mistakenly  rigning  one  paper  for  another,   16 — 587. 

party  undertaking  to  read  bonnd  to  do  so  correctly,  16 — 687. 

mistakenly  signed  reoeipt  in  full,   16— S88. 

promissory  note  obtained  by  device  of  patent  agent,   16 — 588. 

paper  was  note  when  torn  apart,  10 — 568. 

Illiterate  person  fraudulently  induced  to  tign  note,   16—588. 

in  paaung  on  such  fraud  aii  eirouTiutaneet  to  be  considered,  16 — 668. 

UUterale  person  frandnlently  indnced  to  sign  note  for  too  much,  16 — 5S8. 

assonmcee  that  subscription  for  stock  would  not  be  called  on  until  certain 
amount  signed,  good  defence,  16 — 688. 

memorandum  attached  part  of  InBtmmenl,  and  if  detached  fo^eiy,  16 
—58a 

nnlesB  immaterial,  16—588. 
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Alteration — continued. 

in  New  York  note  given  for  patent  must  show  fact  on  face,  16 — 589. 
by  one  maker  of  note  discharges  others,  20 — 594. 
and  cannot  recover  on  original  consideration,  20 — 594. 
tearing  off  condition  renders  invalid  in  bands  of  bona  fide  holder,  20 — 594. 
if  blank  may  fill  in  date,  but  must  be  true  one,  20 — 594 
by  accident  or  in  good  faith  does  not  destroy  instrument,  20 — 594. 
indorser  who  ratifies,  bound  by  instrument,  16 — 585. 
those  consenting  to,  bound  by,  20 — 595. 

See  Bona  fide  holder^ 
Wills. 

Amendment,  opening  default  to  let  in  defence  of  illegality,  27 — 460. 
officer  allowed  to  amend  return,  29 — 555. 
but  not  as  against  intervening  rights,  20 — 555. 

resale  not  allowed  without  notice  to  those  interested  against  it,  20 — 555. 

See  Diecontimtance, 
IrreguUi/nty, 

Amotion.    Bee  Benevolent  Society, 

Corporations. 

Andllazy  Administration,  duty  and  liability  of  representative,  24 — ^24&^ 

See  Executors  and  Adminitttrators. 


1 
OvmerMp,  "svYieti  ferm  natv/TiB,  28—667. 

rights  in  doves,   28—667. 

in  fox  pursued,  28 — 667. 

in  animal  wounded,  28—667. 

in  bees  found  in  tree  which  marks,  28 — 667. 

in  tree,  to  whom  belong,  and  when  may  cut  tree,  28 — 668. 

property  in  tame  buffalo,  28—668. 

in  wild  geese,  28—668. 

in  fish  nearly  surrounded  by  net,  28 — 667. 

taking  fish  from  small  lake,  28—668. 

taking  fish  from  navigable  river,  28—668. 

rights  in  oysters  planted,  28—668. 

rule  in  England  as  to  title  to,  in  owner  of  land,  28—668. 
Trespassing,  ovrnet  liable  for  all  damages  does  when  trespassing,  16--446. 

breaking  cloee  gist  of  action,  other  injuries  aggravation,  16—446. 

diseased  sheep  trespassed  and  gave  disease  to  sheep  of  owner  of  land, 
16—446. 

allowed  to  go  at  large  and  infected  others,  16—446. 

agister's  fence  down  so  got  among  diseased  of  neighboring  owner,  16 
—446. 

taming  diseased  into  own  lot,  infected  neighbors,  16—446. 

under  Illinois  statute,  16—446. 

care  required  of  owner  of  sheep  infected  in  such  case,  16—446. 
Fominiy,  of  provisions,  28— 157 ;    21—144. 

MisceHlaneous,  seller  of  horse  with  glanders  not  liable  in  warranty  if  makes 
no  representations,  16—446. 
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Animala — eontintied, 

though  is  for  fraud  if  knew  and  does  not  communicate,  16 — 440. 

poisoned  bj  pasture,  20— -458. 

injury  from  other  animals  diseased,  21 — 144. 

one  left  diseased  cattle  purchased  with  others  after  knew  of  diseaae,  28 

—156. 
criminal  liability  for  selling  diseased  meat,  21 — 144. 
civil  liability  therefor,  21 — 144. 

when  diseased  meat  may  be  seized  by  health  inspector,  21 — 144. 
liability  for  destroying  by  poisoned  meat,  2 1 — S28. 
servant  does  not  assume  risk  of  escape  of  vicious,  21 — 519. 
larceny  of  doves,  28 — 667. 

license  to  kill  animal  in  May,  does  not  authorize  killing  in  September 
foUowlng,  28—668. 

Bee  Accident, 

OrueUy  to  AuMnah, 

Increase, 

Lcvrceny, 

Negligence, 

Nuisance, 

Warranty, 

Wrongdoers, 

Annuity.    See  Creditors, 

Life  estate. 
Answer,  each  count  must  be  complete  in  itself ;  how  far  may  refer  to  another, 
23—318. 
statute  of  limitations  can  only  be  raised  by,  26-^486. 
may  deny  and  justify,  20 — 818. 

See  Adverse  Parties. 
Pleading, 

AppeaL    See  Adoerse  Parties, 
Issues, 

Appearance,  attorney  who  appears,  presumed  to  have  authority,  26—49. 

though  may  show  contrary,  and  if  jurisdiction  depends  upon  authority, 

none  conferred,  26—49-50. 
when  attorney  has,  and  when  has  not,  authority  to  appear,  26—49-50. 
if  attorney  appears  by  mistake,  authorized  to  withdraw  it,  26 — 50. 

See  IHsccntinuanee, 
Ir^ant. 

Application  of  Pa3rment8,  on  several  official  bonds,  25—508. 

See  Building  Societies, 

Appointment.    See  Officers. 

Apportionment,  of  vendor's  lien  with  one  of  several  notes,  20 — 697. 
Apportionment  ctf  Rents,  when,  and  how,  in  New  York,  26 — 90. 
Apprentices.    See  Agreements, 

Work  and  Labor. 
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Appropriation  of  pa3rments,  on  several  bonds,  25 — 508. 

See  Building  Societies^ 
Principal  and  Surety, 

ApprovaL    See  Dissatisfaction. 

Appurtenant,  what  passes  as,  and  what  does  not,  24—485. 
when  way  does  not  pass  as,  18 — 768,  770. 

See  Covenant, 
Crops, 
Easement, 
Party-waU, 
Support. 

Arbitration, 

Architect,  contract  damages  to  be  ascertained  by  architect,  etc.,  17 — 417. 
to  be  deducted  from  next  payment,  not  so  deducted  cannot  be  afterwards 

in  lump,  17 — 417. 
when  architect  can  determine  as  to  extra  work,  1 7^L18. 
architect  not  to  settle  whether  extra  work  or  not,  where  stipulation  to 

leave  dispute  as  to  valtie  to  him,  30 — 465. 
stipulate  to  leave  to  architect  ousts  court  of  jurisdiction,  SO — 405. 
Certiflcate,  performance  to  be  certified  by  architect,  engineer,  etc.,  1.7 — 416. 
certificate  unreasonably  withheld,  17 — 416. 
what  proof  certificate  unreasonably  withheld,  1 7 — 416. 
when  duty  of  employer  to  have  certificate  made,  17 — 416. 
liability  of  employer  for  engineer  withholding  certificate,  28 — 205. 
when  employer,  liable  on  contract  if  engineer  refuse  certificate.  28  —305. 
when  engineer  liable  for  refusing  certificate,  28 — 305. 
agreement  to  pay  such  sum  as  architect  certifies  to,  28-— 208. 
sub-contractor  as  between  himself  and  contractor  not  bound  by  certificate 

unless  agreed  to  be,  1 7 — 418. 
contractor  may  sue  when  gets  certificate  without  notice  of  it,  17— -418. 
architect  not  liable  though  refusal  wanton,  1 7 — 418. 
when  architect's  certificate  sufficient,  2&— 99. 
how  far  architect's  certificate  final,  25 — 99. 
when  certificate  conclusive,  17—417;   30—465;  28—808-4. 
if  builder  uses  better  materials,  architect  cannot  certify  for  incieased 

compensation,  22 — 483. 
when  certificate  of  architect  waived,  26—^07-^. 
certificate  may  be  waived  by  acts,  22 — 433. 
mechanic's  lien  may  be  filed,  though  architect's  certificate  not  made,  22 

—433. 
cannot  certify,  subject  to  certain  deductions,  28 — ^308. 
so  certificate  that  no  mechanic's  liens,  28—304. 
simple  averment  certificate  incorrect  does  not  overcome  conclusiveness, 

28—304. 
final  certificate  cures  defect,  extras  not  ordered  in  writing,  28 — ^304. 
what  not  final  certificate  so  as  to  entitle  to  balance  retained,  28 — ^304. 
if  conversation  about  certificate,  proper  certificate  admissible,  30—465. 
when  certificate  sufficient  compliance,  17—418. 
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Arbitration — continued, 

certificate  mast  not  vary  from  terms  of  contract,  17^118. 

army  contract  provided  receiving  officer  should  indorse  distance  trbs- 

ported,  22—432. 
Engineer^  if  agreement  provides  for  skill  of  engineer,  deputy  iusofficient, 

17—410. 
when  officers  cannot  contract  decision  of  engineer  shall  be  final,  22—431. 
effect  of  decision  of  engineer,  when  contract  provides  his  dedaion  shall 

be  final,  22—431. 
his  decision  does  not  affect  damages  for  delay,  22 — 431. 
if  to  determine  whether  any  extra  work,  his  determination  a  condition 

precedent,  22—431. 
if  engineer,  servant  of  one  party,  owes  duty  to  other,  28—304. 
extras  order9d  by  engineer,  28 — ^204. 
when  engineer's  conduct  evidence  of  collusion,  28—205. 
one  agreed  to  be  bound  by  decision  of  company's  engineer,  28 — ^789. 
agreement  to  leave  quantity  and  value  of  work  to  engineer  of  railway, 

30_466. 

though  not  as  to  work  not  done  under  contract,  30 — 405. 
Inmrance,  agreement  for  relative  to  loss  on  insurance  policy,  17—237. 
insurance  payable  on  certificate  surgeon,  17 — 417. 
surgeon  a  stockholder,  1 7 — 417. 
agreement  in  insurance  policy  to  arbitrate  if  disagree  as  to  value,  do68 

not  apply  if  deny  all  liability,  25—90. 
clause  in  insurance  policy  will  arbitrate  upon,  '*  written  request,"  verbal 

insufficient,  30—404;  22—432. 
Ifitesllaneous,  cannot  accept  inferior  work  with  deductions,  17 — 418. 
when  parties  waive  performance,  1 7 — 418. 
how  waiver  may  be  shown,  1 7 — 418. 
user  without  objection,  17^118. 
when  superintendent  held  to  be  authorized  to  consent  to  alterattoos,  17 

—418. 
monthly  approximate  estimates,  17—418. 
agreement  to  paint  portrait  and  to  leave  it  to  friends  whether  good  lika- 

ness,  22—431. 
if  denies  all  liability,  waiver  of  clause  for  arbitration,  22 — 432. 
builder  liable,  in  Lower  Canada,  by  statute,  for  defects  in  foundation  by 

another,  though  architect  did  not  discover,  22 — 432. 
fraud  in  arbitrators  no  ground  for  setting  aside  award,  22—829. 
what  must  show,  to  show  collusion  with  employer,  28 — 204. 
damages  for  suspension,  28 — 204. 
agreement  work  might  l>e  suspended,  28—205. 
when  may  forfeit  percentage  retained,  28—205. 
when  extras  ordered  verbally  by  owner,  28—205. 
if  to  be  measured  in  certain  way  must  be  measured  in  that,  28 — 205. 
molasses  to  be  guaged  by  St.  John  guage ;   not  by  correct  guage,  30 

—405. 
when  dissatisfaction  need  not  be  expressed  in  writing,  1 7 — 417. 
what  not  proof  fraud,  17 — 417. 


^ 
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ArbitratioB — eontinued. 

if  dispute  to  be  referred  to  arbitrator^  cannot  sue  without  offer  to  arbi- 
trate, 30— 46i. 
if  agrees  to  before  suit,  cannot  sae  without,  28 — ^203. 
agreement  for,  and  if  one  party  does  not  choose,  other  might  do  so  after 
notice,  cannot  sue  without  giving  notice  and  choosing  both,  28 — 203. 
notice  of,  necessary,  28—203. 

in  case  of,  both  parties  entitled  to  notice  and  hearing,  1 7 — ^288. 
umpire  must  re-hear  parties  on  notice,  30 — 465. 
agreement  of  city  to  be  bound  by  arbitration  as  to  value  of  lands  to  be 

taken,  is  ultra  vires,  25 — d9. 
renewal  of  lease,  referees  to  determine  rent  or  value  of  tenant's  improve- 
ments, 22—481. 
when  not  enforced  if  rights  disputed,  17 — ^238. 

See  Arehitect, 
Buildings, 
Landlord  and  Tenant. 

Arbitration  and  Award.    See  Merger, 

Mistake, 

Arbitrators,  all  must  meet  and  hear  case,  but  majority  may  decide,  20 — 528. 
80  assessors  to  assess  damages,  20 — 523. 

Architaot,  when  certificate  of  necessary,  and  when  unreasonable  refusal  of  does 
not  excuse,  24 — 651. 
terminated  contract  and  got  another  to  do  work,  if  principal  sustains  no 

loss,  builder  may  recover  prior  instalments,  24 — 652. 
to  supervise,  has  no  authority  to  employ  another  to  do  work  and  bind 

principal,  24 — 652. 
and  seeing  work  done  will  not  render  principal  liable,  24 — 652. 
when  decision  as  to  extra  work  final,  24 — 652. 
when  may  recover  without  certificate,  24 — 652. 
effect  of  approximate  estimates,  24 — 651. 
remedy  if  refuses  to  give  certificate,  28 — 6. 

one  stipulated  to  be  bound  by  decision  of  company's  engineer,  28—789. 
when  certificate  unnecessary  to  entitle  to  stipulated  damages,  29 — 210. 

See  Arbitration, 

Building  Contract, 

Buildings, 

Writing. 

Azraignment.    See  Deaf  and  Dumb. 

Azreat,  law  of  without  warrant,  18 — 358. 
by  oflacer  for  past  felony,  18—358. 
by  officer,  felony  in  his  presence,  18 — 358. 
private  citizen,  past  felony,  18—858. 
private  citizen,  felony  in  his  presence,  18 — 859. 
officer  for  past  misdemeanor,  18—859. 
officer,  misdemeanor  in  his  presence,  18 — 859. 
private  citizen  for  past  misdemeanor,  18 — 859. 
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private  citizen,  misdemeftnor  In  hie  presence.  1 

private  citizen  merely  communicating  Icnowledge  to  offlcar,   18 — 389, 

same  directing  or  talting  pan  in  arrest,   18 — 3G0. 

if  saed  for  false  imprisonment  may  show  probable  causa  in  mitigi^, 

18-360. 
ofBcer  taking-  gambling  inBtrnments.  etc.  for  evidence,   18 — S60. 
without  muTant  for  violating  citj  ordinaDce  unless  bteacli  of  peace.  80 

—468. 
for  violBtin([  citj  ordinance,   18—900. 
officer  detaining  loo  long,   18 — 360. 
not  taking  before  magistrate,   18 — 360. 

magistrate  cannot  commit  till  prisoner  broaght  before  him,  18—391 
ofBcer  making  arrest  on  telegram.  18—860. 
whether  pl^ntiff  may  In  suit  on  foreign  Jadgment,  19 — 64S. 
when  one  partner  maj  be  arrested  for  frand  of  another.  25— 706-T. 
when  liable  to  arrest  for  moneys  received  In  Bdoclary  capacity,  20-iSi- 
agent,  SO— SOU. 
broker.  20— 253. 
on  suspicion,  must  be  reasonably  foanded,  and  on  ressanablc  inqniiy, 

20—400. 
city  bad  not  avoided  'contract  with  member  of  city  government ;  polioe- 

man  cannot  arreet  laborer  of  contractor  for  act  done  as  lalwrer,  23-40. 


Warrant. 
Artifice.    See  Agreement. 
Awanlt  and  battoiy,  going  out  to  fight,  20— 373. 

defendant  cbaUengfed  by  prosecutor  to  fight,  20 — 378. 
See  Accident, 

PUadiagt, 
8eff-d)ifenee. 
AMODt,  minds  of  parUes  mast  meet,  30— 819. 
"first  class  "omitted,  30— 619. 
sufficient,  30— 81S. 

when  happening  of  contingency  operates  as,  29—34. 
the  moment  minds  of  parties  meet,  agreement  eoDcIuded,  So — H 
""len  parties  did  not,  to  Insurance,  2S— 815. 
See  Affre«mentt, 

Fravde,  Statute  (if. 
Writing. 
int,  when  damages  In  eminent  domain  cannot  be  tteeemo  on     J" 
ng  owners,  28 — 830. 

See  lAfeBaaU. 

Mtwieipol  Corporation*, 

Tax, 

21km; 
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Aailgnee,  when  all  who  accept  most  qualify  and  join  in  conveyance,  20 — 664. 
if  title  once  vested  by  law  of  place  where  property  situated,  not  divested 

by  law  of  another  State,  though  taken  there,  20— -16. 
when  liable  for  rent,  and  when  not.  26—90-1 ;  27—791. 
cannot  exercise  assignor's  right  of  revocation,  20— 874. 
of  lessee,  when  may  sue  representative  of  lessor  on  agreement  to  pay  for 

fixtures,  26-^56. 
if  right  of  stoppage  in  transitu  lost,  cannot  surrender  goods  to  prejudice 

of  creditors,  27—848. 
when  agreement  to  pay  assignee  not  valid,  28 — 470. 
of  mortgage,  takes  subject  to  equity,  30 — 87. 
if  takes  on  faith  of  mortgagor,  he  is  estopped  as  to  subsequent  title,  30 

-88. 
after  attachment,  assignee  takes  subject  to  it,  30 — 57. 

See  Assignment, 

Assignment  benefit  of  Creditors, 

Bankruptcy, 

Chattel  mortgage. 

Landlord  and  Tenant, 

Lease. 

AttigiiM,  foreign,  how  far  foreign  may  sue,  and  what  title  has  to  property, 
26—16. 
foreign  voluntary,  takes  title  to  personalty,  26 — 16. 

See  Lex  loci, 

Aurtynment, 

Check,  order,  etc.,  how  far  check  operates  as,    18—219-220;  21—796; 
28-470. 
money  deposited  to  be  paid  on  check  to  C,  21 — ^796. 
acceptance  order  for  money  due,  or  to  become  due  on  contract,  only  binds 

to  pay  thereout,  23—691. 
order  and  assignment  of  part  of  sum  to  become  due  under  existing  con- 
tract, 28—470. 
check  on  bank  in  its  favor  for  indebtedness,  24 — 258. 
order  on  employer  for  part  wages  monthly,  24 — ^258. 
one  received  money  to  be  paid  on  depositor's  order,  when  not  liable  to 

creditor  of  depositor,  24—258. 
order  on  particular  fund,  27—155;  24—258;   28—828. 
otherwise  as  to  mere  bill  of  exchange,  27 — 155. 
when  order  mere  authority  to  pay,  and  not  an  assignment,  27 — 155. 
when  deposit  of  securities  operates  to  create  a  trust  fund,  27 — 155. 
so  shipment  of  grain,  27 — 155. 

presentment  of  order  to  government  clerk  when  not  notice  of  assign- 
ment, 27—156. 
to  whom  such  notice  to  be  given,  27 — 156. 

order  on  pay  of  contractor  accepted,  payable  when  becomes  due ;  not  pay- 
able if  contractor  in  default,  27 — 156. 
acceptance  to  try  and  pay  it,  27 — 156. 
payable  out  of  "avails  "of  logs,  27—156. 
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AjMlgnment — continued, 

unaoeepted  draft  on  general  f  and  not,  28 — 828. 
thoagh  eireumttanees  may  show  to  be,  28—328. 
general  draft,  designation  of  fund  for  reimbursement,  28—828. 
eireumstanees  may  show  to  be  paid  thereout,  28 — 828. 
order  by  contractor  on  financial  officer  city,  28 — 828. 
portion  of  deposit  in  bank  sold  and  check  given,  28 — 328. 
Expectancy^  of  exxiectskucji  21 — 90. 

of  part  of  wages  not  yet  earned,  27 — 481. 
80  against  a  city,  27—481. 
of  expected  l«*gacy,  27 — 481. 

80  of  present  interest,  not  to  have  possession  till  future,  27— 491- 
MueeUaneaus,  of  mortgage,  by  mortgagee  to  insurance  company  payiDj^  ^ 
16—276. 
of  bond  and  mortgage  gives  no  better  title  than  seller  has,  28— 8S7. 
of  money  lost  while  gambling,  21 — 583. 
third  person  paid  execution  to  sheriff  on  condition  to  be  returned  QdI^ 

judgment  assigned,  21 — 557. 
of  verdict  to  attorney,  how  far  good,  and  effect  of,  25—218. 
one  agreed  in  writing  to  pay  in  land,  delivered  deed  in  escrow,  salH^' 

tractors  cannot  show  different  oral  statements,  24 — 253. 
when  collateral  covenant  against  assignment  invalid,  29 — ^241. 
of  debt  carries  securities,  29 — 554. 
when  assignee  not  chargeable  with  fraud  of  assignor  in  piocaring  i^ 

try  of  mortgage,  29 — 554. 
when  defence  against  assignee  same  as  against  assignor,  24—^* 
biD  of  exchange  indorsed  for  collection  gives  indorsee  no  title,  ana  P^ 

ceeda  belong  to  indorser,  28 — 328. 
grant  of  interest  of  heir  in  lands  no  covenants  of  title,  27— 491< 

See  Agreements, 
Attachment, 
Attorneys, 
Buildings, 
Fraud, 

Insurance,  Hfe, 
Lease, 
Lexlod, 
Notation, 
Payment, 

Restraint  of  Trade, 
Stockholders, 
Subrogation, 
Vendor  and  Vendee, 
Writing. 

AjMlgnmont,  benefit  orediton,  personal  representative  proper  p*'^ 
assignee  to  account,  23 — 40. 
after  land  sold  heir  cannot  pay  debts  and  take,  23—40. 
if  fraud  in  sale,  representative  proper  party  to  attack,  23— 40* 
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Amdgnmcnt,  benefit  Orediion—cantintied. 

assignee  for  benefit  of  creditors  takes  no  greater  rigbt  tban  assignor  bad, 

24-359. 
survivor  of  firm  cannot  make  for  benefit  of  firm  creditors,  25—416. 

Assignment  by  Check.    See  Asgignment, 

Buildings, 
Novation, 

Assignor.    See  Asstgnment, 

Associations,  one  member  of  suing  another,  27 — 569. 

See  Chibs. 

Assumpsit,  by  surgeon  for  attending  patient  in  hospital,  29 — 14. 

See  Infant, 

Paid  Judgment, 

Attachment,  non-resident  having  place  of  business  In  State,  18—^9. 

whether  non-resident  plaintifi!  may  have  against  non-re^dent  defendant, 

18—649. 
who  resident  and  who  not  under  statute  relative  to,  24 — ^242. 
when  merely  going  home  shows  no  intent  to  defraud,  24 — ^342. 
of  money  taken  from  criminal  by  police  officer,  26 — ^242. 
when  notice  of,  necessary  to  perfect,  26 — 242. 
salaries  of  public  officers  not  liable  to,  28 — 196. 
see  rule  in  Kentucky,  28 — 196. 
assignment  of  future  salary  invalid,  28 — 196. 
wages  cannot  be  reached  day  before  payable,  28 — 196. 
tuition  fees  of  teacher,  28—196. 

wages  more  than  necessary  for  family  support,  28 — 196. 
money  in  hands  of  public  officer,  28 — 196. 
due  teacher  from  school  officers,  28 — 196. 
due  Juror  from  county,  28 — 196. 
seaman  on  public  vessel,  28 — 196. 
awarded  under  eminent  domain,  28 — 196. 
work  done,  but  architect's  certificate  not  given,  28 — 196. 
money  due  from  municipal  corporation,  28 — 196. 
though  liability  denied,  28—196. 
receiver  may  be  appointed  to  collect  it,  28 — 196. 
money  due  from  State,  28—197. 
United  States  voucher,  28—197. 
money  in  hands  of  receiver,  28 — 198. 
funds  in  receiver's  hands  cannot  be  attached,  30—448. 
so  moneys  in  hands  of  executors  and  administrators,  30— 448. 
of  property  in  hands  of  foreign  executor  vacated,  27 — 744.* 
property  in    possession    officer  State    court ;  marshal  Federal  cannot 

attach  it,  28—198. 
money  paid  to  officer  of  court  in  satisfaction  of  a  judgment,  28 — 198. 
money  deposited  by  assignee  in  bankruptcy,  on  Judgment  against  him, 

28—198. 
moneys  deposited  by  assignee  attached  on  process   against  assignor, 

28—198. 
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money  collected  asalgDed,  Bubaeqaeat  levy,  28 — 108. 

attachment  against  tno,  and  aalweqasnt  against  one  of  lUen ;  how  lii 

Ibtj,  28—198. 
aaslgnee  after,  takes  subject  to,  30— ST. 
money  oal1ect«<]  by  attorney,  28 — 197. 
property  attached  before  sold  on  prior  execution,  when  eiseniaaD  n 

attachment,  surplus  on  sale  applicable  to  attachment  eieenUon,  H 

—197. 
money  due  on  decree  in  chancery,  28 — 197. 
money  deposited  with  clerk  in  lieu  of  undertaking,  28 — 197, 
after  one  officer  levied,  another  did  so ;  second  sold  for  more  llua  eun^ 

to  pay  first ;  liable  to  him,  28—197. 
surplus  on  sale  may  be  ordered  paid  on  subaeqaent  erecntlon,  28-117 
whether  metj  attach  surplus  on  sheriS's  sale,  28 — 197. 
whether  moneys  realized  by  sheriCF  may  be  attached  as  agonal  pliinMin 

execution,  28—197. 
can  money  collected  by  sheriff,  etc.,  be  levied  on  by  virtue  of  uecotio 

against  first  execution  creditor?    28—197. 
bank  counted  out  deposit  and  sheriff  levied  on  it,  28—196. 
of  moneys  in  hands  of  sheriff,  29—780 ;  30—443. 
snoh  moneys  may  be  attached,  30 — MS. 
what  Boffldent  levy,  30—442. 
Bea  Aifignet, 
Sharif. 
Attempt.    See  Rape. 
AUonmy, 

AiOhoritp,  to  employ  tiook.keeper,  22 — 505. 

having  authority  to  do  bo,  ordered  abstract,  22 — 505. 
parol  evidence  to  show  authority  to  order  by  letter,  22— JSOS. 
attorney  and  client  resided  near  each  other,  former  niosl  coosoll  1UI« 

before  employing  expert,  22 — 606. 
•8  Buch,  has  ordinarily  no  implied  authority  to  employ  coougel,  33—5™ 
otherwise  If  case  important,  22—506. 
such  authority  depends  upon  cireumatanoes  of  case,  22 — 506- 
if  three  defendants  and  employed  by  two,  UabUity  of  thW,  22-W8- 
when  may  appear  for  infant  not  served,  22—506. 
authorised  to  collect  money  and   apply  on  thirf  peraon'o  moitpP- 

BDlhority  revoked,  but  applied  on  mortg^e,  35— <3& 
power  of  to  bind  client,  22—500 ;   20—49. 
if  app^rs,  presumed  to  have  authority,  26 — 49. 
though  party  may  show  not  aatborlied,  20 — 49. 
and  though  Jurisdiction  depends  upon  anthorily,  36— tf.  oa^^S). 

BO  where  jurisdiction  depends  on  authority  of  one  acting  «a  •^"^^^^^ 
If  attorneys  appear  by  mistake,  anthoriaed  to  withdraw  It,  -*~^  a- 
ifter  dissolution  partnership,  one  cannot  employ  altorWT  »'  •»*°'  *" 

—50. 
Lhough  may  to  collect  debt  of  firm,  26—50. 
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Attorney — eantintted, 

if  plaintiff  without  service  accepts  nnaathorized  appearance,  set  aside 

though  attorney  not  insolvent,  26 — 50. 
if  process  served  on  defendant  in  State,  no  irregnlarity  will  avoid,  26—50. 
what  defendant  seeking  to  avoid  mast  plead,  26—50. 
attorneys  compromised  and  satisfied  judgment ;  when  satisfaction  will 

not  be  set  aside,  26 — 50. 
not  authorized  to  satisfy  judgment  without  payment ;  nor  to  compromise, 

26-50. 
to  collect,  what  not  ratification  of  payment  to  stranger  in  ofiSce,  18 — 819. 
to  collect,  can  receive  nothing  but  money,  26 — 51. 
cannot  receive  acquittance  of  own  debt,  26 — 51. 
cannot  extend  payment  or  receive  notes,  26—51. 
see,  however,  case  in  New  York,  26 — 51. 

cannot  satisfy  judgment  except  on  payment  of  full  amount,  26—51. 
cannot  receive  property,  26 — 51. 
if  debtor  gives  money  to  attorney,  to  collect,  to  compromise  with  before 

debt  due,  not  discharged,  26 — 51. 
solicitor  cannot  contract  to  sell  client's  lands,  26 — 51. 
payment  to  proehein  ctmi  of  infant,  good,  26 — 51. 
in  Minnesota,  authority  ceases  on  judgment,  26 — 51. 
usually  held  to  continue  till  satisfaction,  unless  notice  of  revocation  given, 

26—63. 
and  payment  to,  good,  26—52. 

continues  till  end  of  proceedings,  and  statute  of  limitations  does  not  com- 
mence till  then,  26—52. 
has  authority  to  institute  supplementary  proceedings,  26—52. 
but  not  to  file  creditor's  bill,  26—52. 
if  client  die,  attorney  cannot  institute  supplementary  proceedings,  26 

-52. 
client  cannot  control  liberality  of  practice,  26—52. 
may  submit  to  arbitration,  26—52. 

so  to  stipulate,  action  shall  not  abate  by  death  of  other  party,  26 — 52. 
etmployed  to  defend  motion  has  power  to  stipulate  for  reference,  26—52. 
so  to  stipulate,  report  of  referee  shall  be  final,  26 — 52. 
so  to  consent  to  defendant's  discharge  from  arrest,  26—52. 
have  not  per  se  authority  to  bind  client  by  employment  of  counsel,  26 

—53. 
though,  in  New  Jersey,  counsel  allowed  to  recover,  26 — 68. 
slight  recognition  of  counsel  by  client  sufficient  to  bind,  26—68. 
may  be  proved  by  circumstances,  26 — 58. 
so  if  client  notified  and  does  not  dissent,  26 — 68. 
made  use  of  plaintiffs  name  without  authority,  compelled  to  indenmify, 

26-63. 
if  conmiences  suit  without  authority,  party  may  ratify,  26—58. 
has  authority  to  incur  expense  of  commission,  29 — 542. 
so  to  take  ordinary  steps  in  conduct  of  suit,  29 — 542. 
jP¥attdt  improperly  accepting  retainer  against  will,  21 — 686. 
rights  of,  release  improperly  obtained,  23 — 89. 


/ 
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when  release  of,  fniad  upon  client,  29 — 554. 

who  is  party  to  a  fraud  may  be  made  party  defendant,  suit  to  set  aside, 


I  23—376. 


representative  not  proper  party,  23 — 876. 

fraudulently  prevented  setting  up  defence,  23 — 870. 

though  not  merely  to  get  injunction,  23 — 877. 

obtaining  property  in  trust,  obliged  to  carry  out,  23 — 476. 

practice,  if  several  joint  parties  cannot  agree  upon,  23 — 582. 

compelled  to  account  to  client  for  any  advantage  from  obtaining  judgment 
against  client,  27 — 814. 
Liabiiity,  received  notes  of  solvent  bank  which  failed,  22 — 803. 

bank  where  deposited  failed,  22 — 802. 

but  must  not  mix  with  own  funds,  22 — 802. 

and  must  notify  client  and  pay  within  reasonable  time,  22 — 802-3. 

not  liable  for  acts  done  in  good  faith,  22 — 506.  ^ 

liability  in  case  where  officer  seizes  goods  of  A.  on  process  against  B., 
22—506. 

though  party  liable  if  directs  specific  act,  22 — 507. 

liability  of  attorney  issuing  execution  on  paid  judgment,  22—507. 

attorney  party,  by  advice,  to  client's  guilt,  22 — 607. 

court  summarily  compelling  to  perform  void  agreement,  22 — 607. 

court  may  summarily,  without  suit,  compel,  to  pay  money  collected,  20 
—58. 

obtained  money  on  mortgage  he  held  and  agreed  to  cancel,  but  aarigned 
it.  26—58. 

bill  in  equity  will  not  lie  for  damages  for  negligence  in  investigating 
title,  20— 54. 

otherwise,  if  trust  as  to  investing,  26 — 64. 

security  depreciated,  26—54. 

negligence  in  searching,  30 — 881-2. 

in  investment,  30 — 882. 

in  not  recording  mortgage,  30 — 882. 

in  managing  suit,  30 — 882. 

liability  of  attorney  for  negligence,  26 — 54. 

officer  guilty  of  irregularity,  making  him  trespasser  ab  ifuHo;  if  not 
known  to  attorney  or  client,  they  not  liable  for  directing  him  to  pro- 
ceed, 26—54. 

if  assignee  entitled  to  use  assignor's  name,  he  is  only  liable  for  l^gfd  pro- 
ceedings, and  not  for  those  improperly  instituted,  26—64. 

contract  single  and  entire,  and  cannot  recover  till  suit  ended,  26 — 826. 

when  statute  of  limitations  runs  from  consultation,  nothing  further  being 
done,  2€(— 826. 

when  runs  from  issuing  executions,  though  afterwards  acknowledged 
satisfaction,  26—826. 

fact  that  client  collected  judgment  within  six  years  will  not  prevent  oper- 
ation of  statute,  26—826. 

attorney,  at  client's  request,  iasned  execution  within  six  years,  26--8^' 

when  liable  to  sheriff  for  fees,  21—558  ;  30—117. 
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Attorney — continued. 

attorney  asually  not  liable  to  one  employed  by  him,  i.e.,  a  stenographer, 
22—505. 

attorney  not  personally  liable  to  stenographer,  26 — 58. 

this,  though  sometimes  pays,  26 — 53. 
LUn,  lien  of,  18—328  ;   19—723. 

as  against  trust  estate,  30 — 683. 

under  Code  New  Tork^  attorney's  lien  protected  from  settlement,  22 
—673;   29—780. 

attachment  of  money  in  sheriff's  hands  valid  against  attorney's  lien  be- 
fore Code,  29—730. 

how  far  attorney  protected  against  compromise  by  client,  22 — 672. 

how  far  when  judgment  obtained,  22 — 672. 

remedy  where  defendant,  on  settlement,  agreed  to  pay  plaintiff's  attorney, 
22—672. 

attorney  to  receive  one-fourth  of  recovery,  services  not  limited  to  one- 
fourth  of  what  client  settles  for,  29—730. 

how  far  and  when  lien  protected,  27—239-240. 

when  protected  against  settlement,  27 — ^239. 

if  settlement  boriafide,  good  unless  attorney  has  given  notice  of  rights, 
29—730. 

if  settled  in  good  faith  without  notice,  attorney  cannot  continue  suit  with- 
out leave  of  court,  29 — 730. 

notice  to  judgment  debtor  of  equity  must  be  distinct,  so  as  to  bring  home 
to  him,  22—672. 

whether  notice  to  attorney  good,  22 — 672. 

if  settled  to  defeat  attorney's  lien,  may  continue  suit,  29 — 780. 

settlement  in  good  faith  valid  against  attorney  in  West  Virginia,  29: 
—730. 

on  motion  to  set  off  attorney's  lien,  will  be  protected,  29 — 780. 

difference  between  set-off  on  motion  and  on  suit,  25 — ^217. 

attorney  may  protect  himself  by  taking  assignment  of  verdict,  25 — ^218. 

how  far  party  in  tort  may  assign  before  verdict  to  attorney,  22 — 671. 

how  far  rt/lf^  verdict,  22—671. 

how  far  attorney  in  such  case  protected  if  takes  no  assignment,  22 
—672. 
MiiceUaneous,  legacy  to,  presumptively  void,  30 — 638. 

good  if  understandingly  made,  39 — 638. 

when  affidavit  invalid,  and  when  valid  if  taken  before,  25 — 8. 

service  of  notice,  meeting  of  arbitrators  confers  no  jurisdiction,  26 — 50. 

though  may  waive  service,  26 — 50. 

sheriff  to  sell  in  partition  must  not  let  attorney  take  moneys,  and  if  does, 
liable,  26—51. 

illegal  for  attorney  of  wife  in  divorce  to  act  also  for  husband  in  effecting 
compromise,  26 — 54. 

same  cannot  represent  two  hostile  interests,  20 — 125. 

if  client  attempts  to  cheat,  may  sever  relation  and  act  for  own  interest, 
20—125. 

not  allowed  to  interpose  statute  of  frauds,  20 — ^126. 
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liability  of  client  who  knowingly  allows  case  to  be  argaed  by  counsel  em- 
ployed by  attorney,  22 — 505. 

See  Attaehmentf 
Counsel, 

Httgband  and  Wife, 
Illegal  Agreement, 
Partnersfiip, 
Principal  and  Agent, 
Trusts  and  Trustees, 
Undertaking, 
Undue  Influence. 

Anotioneer,  fees  of  in  N.  T.,  21 — 555. 

when  liable  for  deposit  paid  on  sale  by,  21 — 790. 
how  far  memorandum  of,  good  within  statute  of  frauds,  25 — 4S3. 
must  exact  cash,  and  cannot  take  check,  26 — 45,  6. 

See  Frauds,  Statute  of. 
Sale, 
Set-off, 
Wrongdoer, 

Anthority.    See  Attorney, 

Paid  Judgment, 
Principal  and  Agent. 

Award.    See  Mistake. 


'*  Backing  Wamni."    See  Warrant. 

Baggage.    See  Carriers. 

BalL    See  Boidence, 
Warrant. 

Bailment,  liability  of  stakeholder  receiving  reward  to  be  paid  over  on  receipt 
of  stolen  records ;  were  damaged  when  returned,  30 — 868. 

See  Pledge. 

Bank,  when  teller  overpaying  may  recover,  18 — 560. 

fraudulently  induced  to  discount  note,  credited  proceeds  and  paid  oat  cm 

check  ;  may  set  up  such  fraud  as  a  defence  in  maker's  suit  to  reoo?tf 

other  moneys  deposited,  24 — 558. 
though  bank  presented  note  at  maturity  and  never  offered  to  return  it» 

24-^558. 
money  deposited  with,  which  was  g^ven  to  customer  to  pay  check,  2*-^ 

836,  837. 
negligence  in  failing  to  collect  paper  sent  for  collection,  2-5—509,  610. 
liability  for  negligence  of  one  to  whom  sends  for  collection,  22 — 805. 
when  owner  ratifies,  22 — 305. 
agent  deposited  money,  and  paid  back  to  him,  26—48. 
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Bank — eorUinued. 

when  depositor  may  set-off,  and   when  not,  against  claim  by  or  by 

receiver,  etc.,  26—140-2. 
when  bank  may  set-off  against  depositor,  26 — 140-2. 
counted  oat  deposit,  and  sheriff  levied  on  it,  28 — 198. 
power  to  retain  sarplas  on  reducing  stock,  29 — ^281. 

See  Assigiiment, 
C/ieck, 

Forged  Ingtrumentt 
Forgery, 

Illegal  Agreement, 
Order, 
Payment, 

Principal  and  Agent, 
Principal  and  Surety, 
Ultra  Vires. 

Bankraptcy,  when  bankrupt  may  vote  on  stock,  23 — ^758. 

changed  residence  and  acquired  property  there,  does  it  pass  to  an  assignee 

of  old  domicile  ?  26—242. 
effect  of  change  of  domicile,  26 — ^242. 
when  deduction  of  dividend  from  one  estate  to  be  made  in  proving 

against  another,  18 — 619. 
U.  8.  statute  as  to  compositions,  19 — ^284. 
what  debts  extinguished  by  composition,  19 — 284. 
debts  included  in  good  faith  which  did  not  exist,  19 — 284. 
mistake  as  to  amount  of  debt,  19 — ^285. 
if  proceeds  to  discharge  debt  barred  though  no  notice  to  creditor  unless 

omission  fraudulent,  19 — 285. 
on  whom  onus  of  showing  fraud,  19 — 285. 
whether  fraud  may  be  shown  collaterally,  19 — ^285. 
when  debtor  relieved  on  motion,  19 — 285. 
effect  of  failure  by  bankrupt  to  perform  composition,  25 — ^258. 
real  estate  in  Canada  does  not  pass  under  bankruptcy  proceedings  in 

U.  8.,  26—16. 
assignment  in  such  case,  though  by  debtor,  has  no  greater  force  than  pro- 

oeedings  here,  26 — 16. 
who  may  be  a  petitioning  creditor,  26—181. 
effect  of  I  in  another  colony,  26—242. 
assignee  has  money  on  deposit ;  cannot  be  ordered  paid  on  Judgment 

against,  28—198. 
omission  of  creditor  from  schedule,  or  failure  to  notify,  29 — 898-9. 
creditor  omitted  on  composition,  29 — 899. 

remedy  of  bankrupt,  if  creditor  proceeds  on  judgment  barred,  29 — 899. 
effect  of  subsequent  Judgment  on  claim  barred,  30 — ^257. 
relief,  how  obtained,  30—257. 
requtsltea  of  binding  new  promise,  30 — ^207. 

See  Day, 
Lex  Lad, 
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See  Merger  y 
8tockhx>lder9, 
Stoppage  in  Transitu  ^ 

Bastardy,  proof  when  husband  maj  have  had  access  to  wife,  22 — ^286. 

when  mother  competent  to  prove  illicit  intercouse,  22 — 286. 

when  not,  to  prove  non-access  of  husband,  22 — 2S6. 

though  if  ample  evidence  without,  not  reversed  because  hers  admitted, 
22—286. 

when  mother  not  competent  to  prove  non-access  of  one  who  married  her 
before  birth  of  child,  22—286. 

when  declarations  of  parents  inadmissible,  22 — ^286,  287. 

when  acto  are,  22—287. 

mere  fact  wife  living  in  adultery  does  not  establish  illegitimacy  if  hus- 
band may  have  had  access,  22 — ^287. 

so  divorce  from  bed  and  board,  if  husband  visited,  22 — ^287. 

if  husband  and  wife  might  have  had  intercourse,  presumed  did,  22 
—287. 

child  bom  in  wedlock  presumed  legitimate,  22 — ^287. 

how  much  evidence  required  to  overcorne  if  mother  married,  22 — ^287. 

how  much  required  if  mother  unmarried,  22 — ^287. 

upon  whom  onus  probandiy  22-^^287. 

if  husband  and  wife  had  intercourse  at  time  he  may  be  father,  he  held  to 
be,  though  others  also  had  intercourse,  22 — ^287. 

if  non-access  of  husband  plainly  shown,  held  to  be  illegitimate,  22 
—288. 

sufficient  to  show  non-access  to  reasonable  certainty,  22 — 288. 

whether  may  show  child  resembles  alleged  father,  22 — 288 ;  30— 563u 

value  and  weight  of  such  evidence,  22 — 288. 

whether  court  or  jury  may  compare  features  of  father  and  child,  22 
—288. 

cannot  show  child  resembled  children  of  another  man,  22 — 288. 

that  one  resembling  A.  B.,  seen  in  locality,  22 — ^289. 

when  may  show  mother  had  intercourse  with  another,  22 — ^289. 

if  prosecutrix  deny  such  intercourse,  when  may  be  shown,  22 — 289. 

see,  however,  in  criminal  cases  for  rape,  22 — ^289. 

whether  such  third  person  compelled  to  testify,  22 — ^289. 

evidence  of  mother's  admissions  and  condu^ct  with  another,  when  admissi- 
ble, 22—289. 

may  show  mother  slept  with  adult  son,  22 — ^289. 

if  proof  indifferent  as  to  who  father,  22—289. 

notwithstanding  doubts  from  other  connections,  other  facts  may  show 
who  father,  22—289. 

evidence  intercourse  with  others,  how  restricted,  22 — 289. 

usual  period  gestation,  22 — ^289. 

cases  of  protracted  gestation,  22 — ^289. 

one  called  to  prove  connection,  denies  it,  how  proof  of  his  admis^ons  to 
be  restricted,  22—290. 

80  as  to  admissions  by  mother,  22 — ^290. 
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Baitardy — contintted. 

evidence  complainant  in  bed  with  another,  inadmissible  unless  show 
within  period  of  gestation,  22 — 200. 

when  must  prove  gestation  protracted,  22 — 200. 

proof  of  mother's  general  character  for  chastity,  22 — 200. 

so  of  character  of  her  associates,  22 — ^200. 

whether  proof  of  other  connection  destroys  competency  of  mother  afi  wit- 
ness, or  is  qaestion  of  eredUnLUy  f  fi2t — 200. 

when  may  prove  by  one  connection  charged  with  did  not  have  any,  22 
—200. 

when  may  prove  alleged  father  sent  package  like  '*  doctor's  powders," 
22—200. 

effect  of  paper  signed  by  mother  saying  A.  not  father,  22 — 201. 

alleged  conspiracy  between  mother  and  another  to  charge  paternity,  22 
—201. 

mulatto  woman  claimed  negro  father,  latter  claimed  white  man  was, 
22—201. 

See  Corroboration, 
Disgy/difioation, 
Eoidence. 

Bawdy  House.    See  Landlord  and  Tenanit, 

Bees.    See  Animals. 

Bttliel.    See  Fravd, 
Motive. 

Benefit  Sooleties.  >  See  Benevolent  Society, 

Corporations. 

Benevolent  Society,  one  joining  does  so  subject  to  rules  and  by-laws,  28 
— S25. 
liability  of  members  masonic  lodge  for  debt  incurred  in  name  of  lodge, 

28—825. 
not  stockholders  till  transfer  on  books,  28 — 325. 
cannot  review  removal  on  certiorari,  28 — 825. 
Odd  Fellows  may  determine  who  members  and  who  not,  28 — 825. 

See  Building  Societies, 
Corporations. 
Betting.    See  Oaming, 

Illegal  Agreements. 

Bigamy,  felonious  intent  not  element  of  crime,  20 — 802. 
first  and  second  marriage  must  be  proven,  29 — 664. 

See  Intent. 

Bill  of  Bzchange,  bona  fide  holder  of,  given  on  gambling  transaction,  2 1 — 582. 
BO  indorsee,  21 — 582. 

indorsed  for  collection,  title  of  proceeds  in  indorser,  28 — 828. 

See  Alteration, 
Assignment, 
Bona  fide  Holder, 
Forgery, 

Gift. 
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See  Money  Had  and  JReceived, 
Natation, 
Order, 

Parol  Evidence, 
Partnership, 
Principal  and  Agent, 
Protest. 
Bill  of  Lading,  one  bound  to  take  notice  of  contents  of,  and  cannot  show  cos- 
torn  to  disregard,  24 — 357. 
when  one  purchasing  as  agent  maj  keep  title  till  principal  pajs  for  prop- 
erty, 24—357. 
effect  of,  24—857. 

See  Bona  fide. 

Bill  of  Particulars,  power  of  court  to  order,  30 — 693. 

office  of,  30—692. 

when  may  be  ordered,  30 — 692-8. 

when  will  not  be,  30— 698. 

party  applying,  knowing  facts,  30 — 693. 

when  cannot  assume  party  does,  30 — 698. 

allegations  as  to  special  damages,  30 — 693. 

when  cannot  furnish  from  loss  of  books,  etc. ,  30 — 693. 

adding  ''as  per  agreement,"  no  agreement  shown,  30 — 684. 

when  sufficiently  definite,  30 — 694. 

remedy  if  not,  30—694. 

if  does  not  famish,  court  may  order  complaint  stricken  oat,  30—694. 

when  ordered  in  criminal  case,  28 — 515. 
Bill  of  Peace,  when  may  sue  on  behalf  of  self  and  all  others  daimiog  same 
right,  23—91. 

See  Multiplicity  of  Suite, 
Satisfaction. 

Bill  of  Sale.    See  ChtUtel  Mortgages. 

Bills  and  Notes.    See  Principal  and  Agent. 

TfU"^,  may  fill  in  date,  but  must  be  true  one,  20 — 594. 

in  Virginia  bond  cannot  be  signed  in  blank,  20 — 597. 

name  of  grantee  in  deed  assuming  prior  mortgage  left  blank ;  defendants 

name  inserted,  25 — 639. 
bond  and  mortgage  with  no  payee,  how  far  and  when  valid,  29—840. 

See  Condition, 
Forgery, 
Notice, 
Wills. 

Board  of  Health.    See  Health, 

Landlord  and  Tenant. 

Board  of  Trade,  rule  against  combinations,  27 — 596. 

may  suspend  for  violation,  27 — 596. 

seat  not  asset,  27 — 597. 
Boarding-honse  Keepers.    See  Lien, 

Pledge. 
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Bona  fide,  bow  far  payments  by  vendee  after  judgment  protected,  20 — 099. 
pnrcbaser  of  realty,  personal  property  attacbed  so  as  to  become  fixture, 

20—729. 
one  purchased  with  notice,  20 — 729. 

bolder  of  promissory  note  given  on  gambling  transaction,  21 — 532. 
so  indorsee  of,  21 — 532. 
wben  trustee  liable  to  cestui  que  trust  thougb  pays  money  in  good  faitb, 

23—40. 
when  purchaser  of  note  diverted,  liable  in  trover  for  converting,  24: 

—358. 
rale  of  damages,  24 — 858. 
bolder  paper  improperly   indorsed  in  firm  name  by  one  member,  25 

—418. 
note  of  individual  on  its  face,  notice  that  firm  indorsement  improper,  25 

—419. 
so  individually  indorsed,  then  in  firm  name,  25 — 419. 
liability  of  indorser  to  bolder  of  forged  note,  25 — 441. 
mortgagee  of  land  takes  discharged  of  lien  created  by  owner  for  half  of 

party-wall,  25—775. 
after  mortgage,  mortgagor  can  do  no  act  to  bis  prejudice,  25 — 775. 
opening  default  as  against  bona  fid/i  bolder  to  let  in  defence  of  usury, 

note  declared  void,  bona  fide  holder  cannot  recover,  27—468. 

note  given  for  patent,  not  so  expressed,  good  thougb  declared  misde- 
meanor, 27—468. 

owner  only  precluded  from  asserting  title  where  has  done  some  act  to 
confer  apparent  title,  28 — 888. 

giving  A.  a  bond  and  mortgage  to  be  used  for  a  loan,  he  sold  it,  28 
-888. 

owner  not  estopped  by  any  act  of  tortious  taker,  28 — 888. 

one  discounted  note  on  bill  of  lading  ;  seller  obtained  new  and  false  bill 
of  lading,  and  loan  upon  that,  28 — 888. 

when  demanded  small  quantity  of  other  property,  but  refusal  put  on 
ground  entitled  to  none,  28 — 888. 

purchasing  goods  at  half  value,  28 — 888. 

having  information  to  put  on  guard,  28 — 888. 

factor  cannot  pledge,  28—888. 

note  with  assignment  in  pledge  delivered  to  payee  for  temporary  purpose 
and  he  sold  ;  assignment  notice  to  purchaser,  28—888. 

failure  to  produce,  raises  presumption  was  still  on  it,  28 — 838. 

purchaser  chargeable  with  notice  though  could  not  read,  28 — 888. 

if  one  of  two  innocent  persons  must  suffer,  one  whose  misplaced  confi- 
dence has  been  cause  of  loss,  not  to  throw  it  on  other,  28—888,  840. 

one  furnishing  another  with  evidence  of  title  or  authority,  to  suffer  rather 
than  innocent  person,  30 — 86. 

furnishing  one  with  evidence  title  to  stocks,  30 — 36. 

80  with  blank  power  of  attorney,  30 — 86. 

so  with  broker  who  pledges,  30 — 86. 
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Bona  fid^—coniintied. 

whatever  may  be  intent,  if  does  act  leading  to  believe  consents,  and  so 

believing  other  party  acts,  28--8d9. 
agent  vested  with  apparent  title,  28—839. 
owner  conferred  on  another  apparent  title,  28 — 839. 
purchaser's  title  depends  upon  apparent  title  or  authority,  28 — 889. 
purchasing  from  one  having  apparent  authority,  20 — ^280-1. 
holder  of  forged  note  transferred  collateral,  30 — 688. 
rights  of  holder  of  paper  where  agent  issued  more  than  authorized  to, 

30—825. 
owner  chose  in  action  gave  to  another  with  assignment,  28 — 839. 
so  if  obtained  from  owner  by  fraud  and  sold  to  innocent  purchaser,  28 

—839. 
owner  had  scrip  issued  to  another ;  latter  assigned  scrip  to  owner,  bat 

afterwards  stole  and  sold  it,  28 — 839. 
purchaser  left  with  seller  without  any  evidence  of  sale,  28—839. 
wife  induced  to  give  mortgage  without  reading  it,  on  which  another  ad- 
vanced money,  28—^0. 
giving  one  mortgage,  payee  blank,  which  he  sold,  28 — 840. 
bond  and  mortgage  blank,  how  far  and  when  valid,  28 — 840. 
when  ratification  estops,  28 — 840. 
pledgee  allowed  owner  to  put  grain  in  elevator ;  according  to  course  of 

business,  warehouse  receipt  given  to  owner  who,  on  receipt,  obtained 

advances,  28—840. 
if  party  making  advances  had  other  means  of  reimbursing,  bound  to  ose 

them,  28—840-1. 
owner  of  scrip  left  with  broker,  with  blank  power  of  attorney,  and 

broker  pledged,  28—841. 
owner  of  scrip  intrusted  to  another  with  blank  indorsement,  28 — 889. 
scrip  with  blank  power  presumptive  evidence  of  ownership,  28 — 841. 
one  executor  pledged  stock  and  gave  power  of  attorney  ;  pledgee  sold  or 

pledged  ;  other  executors  estopped  from  claiming  scrip  without  paying 

advance  to  second  pledgee,  28 — 841. 
mere  fact  of  purchase  from  executor  no  notice  he  is  acting  improperly 

28—841. 
mortgagor  gave  mortgagee  a  note  to  secure  mortgage ;  latter  assigned 

mortgage  and  sold  note  ;  both  valid  in  hands  of  purchasers,  28—841. 
purchaser  not  bound  to  inquire  whether  mortgagor  had  defence,  28 

—841. 
corporation  not  liable  to  owner  of  scrip  for  transferring  stock,  on  power 

of  attorney,  to  one  who  in  fact  had  not  right  to  sell  or  transfer,  28 

—842. 
though  if  power  thirteen  years  old^  corporation  bound  to  inquire,  28 

—842. 
married  woman  gave  scrip  to  one  with  power  of  attorney  who  pledged, 

and  pledgee  got  new  scrip,  28 — 842. 
renewal  of  note  sufficient  to  make  transferee  valid  owner,  28 — 842. 
broker  selling  scrip  indorsed  by  person  to  whom  issued,  not  liable  to  him 

28—842. 
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Bona  Ad^—corUinued, 

pecaliar  case  where  one  allowing  agent  control  of  bond,  held  must  safEer 

loss,  28—842. 
when  one  having  scrip  and  power  of  attorney  pledges  as  agent,  purchaser 
chargeable  with  notice  not  owner,  and  bound  by  actual  authority,  28 
—842. 
corporation  executed  bonds  to  be  countersigned  by  trustee ;  stolen  and 

trustee's  name  countersigned  ;  purchasers  took  no  title,  28 — 842. 
corporation  having  got  possession,  not  bound  to  restore  such  bonds,  28 

•-:«42. 
payee  indorsed  notes  and  gave  to  one  to  sell  who  pledged  them,  pledgee 

gets  good  title,  28—842. 
if  one,  having  no  title,  makes  mortgage  and  subsequently  acquires  one, 
subsequent  purchaser  not  chargeable  with  constructive  notice  of  mort- 
gage, 30—18. 
if  has  assignment  absolute  in  form,  small  consideration  no  notice  title 

qualified,  30—87. 
agent,  after  had  borrowed  all  authorized,  borrowed  more  under  apparent 

authority,  30— 87. 
one  perpetrating  fraud  with  papers  ;  which  party  held  to  act  for,  in  par- 
ticular case,  30 — 87. 
if  assignee  takes  mortgage  on  faith  of  mortgagor,  latter  estopped  froni 

asserting  subsequent  title,  30 — 88. 
purchaser  of  bonds  from  trustee,  30 — 682. 

effect  of  taking  negotiable  paper  with  some  overdue  interest  or  coupons, 
12—584. 

See  Amendment^ 
Bank, 

BUI  of  Lading, 
Bona  fide  Holder, 
Bona  fide  Purchaser, 
Bonds, 

Chaitel  Mortgages, 
Fraud, 
Innocent, 
Mistake, 
Mortgage, 
Notice, 
Partnership, 
Payment, 
Record, 
Resale, 
Sales, 

Stockholders, 
Stoppage  in  Transitu, 
TiUe, 

Trusts  and  Trustees, 
Vendor  and  Vendee, 
Wrongdoer. 
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Bona  fide  Holder,  if  negotiable  note  shown  to  be  stolen,  diyerted,  fnoda- 
lentlj  obtained,  or  illegal,  must  show  is,  16 — 169. 
otherwise  presumed  so,  16 — 169. 

taken  before  due  in  payment  of  precedent  debt,  16 — 169. 
one  who  takes  on  precedent  debt  not,  20 — 280. 
taken  as  collateral  security  of  existing  debt,  16 — 170. 
losing  chance  to  arrest  forger,  makes.  18 — 221. 
stock  transferred  on  forged  assignment,  18 — 222. 
from  one  upon  whom  owner  has  conferred  apparent  ownership  protected, 

20—280. 
but  must  show  is  so  for  value,  and  recital  does  not  prove,  20—280. 
if  one  obtaining  apparent  title  assumes  to  act  as  agent  and  not  as  owner 

is  then  question  of  power,  20 — 281. 
held  insurance  company  never  had  title  to  notes,  given  for  call,  trans- 
ferred to  third  person,  20— 281. 
when  so  claims  must  plead  and  show  is,  20 — 595. 
rights  of  one  taking  bond  with  overdue  interest  or  coupon,  12—534. 

See  Alteration, 
Bona  fide, 

Bona  fide  Purehaaer, 
Bonds, 
Forgery, 
Pratid, 
Notice, 
Noi>ation, 
Surety. 

Bona  fide  Purchaser,  purchaser  on  own  execution  not  bona  fide,  26— 57i 
mortgagee  for  pre-existing  debt  is  not,  26 — 802. 
not  protected  if  for  precedent  debt,  20—280 ;    25—418 ;    30—682. 
or  purchaser  knew  was  firm  property,  25 — 418.  * 
purchaser  of  one  partner's  interest  in  partnership  real  estate,  25—418. 
not,  if  given  for  existing  debt,  29—762. 
when  accepting  money  on  precedent  debt,  makes  one,  28 — 679. 
thief  traded  stolen  property  and  sold  latter,  24 — 359. 
purchaser  from  fraudulent  vendee,  29 — 298. 
purchaser  from  fraudulent  vendee  obtains  good  title,  29 — ^702. 
one  having  notice  mortgage,  not,  29 — 762. 
so  if  sufficient  to  put  on  inquiry,  29 — 762. 
when  mistake  not  corrected  as  against,  18 — 560. 
otherwise  if  without  value,  18 — 560. 
purchaser  of  bond  and  mortgage  can  take  no  better  title  than  seller,  28 

—837. 
purchaser  unless  for  new  consideration  takes  no  better  title  than  his 

grantor,  20— 697. 
otherwise  if  for  value  and  without  notice,  20 — 698. 
if  pays  part  protected  pro  tanto,  20 — 698. 

otherwise  if  has  notice  in  fact  or  from  character  of  the  transaction,  20—^ 
notice  to  charge  purchaser  must  not  be  vague  or  indefinite,  20 — 698. 
when  purchaser  on  execution  takes  subject  to  vendor's  lien,  20 — 698. 
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Bona  fide  Pvachamer-^continited. 

purchaser  at  surrogate's  sale  of  land  previously  conveyed  by  unrecorded 

deed,  20— 699. 
as  against  judgment  against  vendor  of  unrecorded  deed,  20 — 699. 
when  purchaser  gets  no  title  to  property  bet,  21 — 532. 
property  parted  with  on  trick,  21 — 532. 
purchaser  under  fraudulent  satisfaction,  21 — 556. 
when  purchases  after  satisfaction,  and  before  vacation  thereof,  21 — 557. 
form  of  plea,  21 — 557. 
lien  of  judgment  in  such  case,  21—557. 
purchaser  under  such  a  judgment,  21 — 557. 
one  took  lands  knowing  satisfaction  fraudulent,  21 — 557. 
grantee  subject  to,  mu.st  pay  though  satisfied  by  mistake,  21 — 558. 
where  of  vessel,  divests  lien,  21 — 604. 
purchaser  of  trust  property  with  notice,  23—41. 
purchaser  from  vendee  to  whom  agent  delivered  contrary  to  instmctions, 

27—726. 
mere  suspicion  not  sufficient  to  prevent  being,  27 — 760. 
one  purchasing  by  escrow,  as  against  one  on  sale  by  executors,  27 — 760. 
onus  on  person  alleging  is,  IS — 201. 

if  claims  as,  must  plead  and  show  is,  20— 498  ;    27—^76  ;    29—200. 
what  purchaser  must  allege  and  prove,  30 — 633. 
how  objection  to  plea  to  be  taken,  29 — 200. 

what  one,  who  takes  notes  recei^red  by  factor  on  sale,  must  show,  26—47. 
rights  of  one  taking  bond  with  overdue  interest  or  coupon,  12 — 534. 

See  Bona  fide. 

Bona  fide  Holder 

Bonds, 

EoMmentt 

Jurisdiction, 

Notice, 

Paid  Judgment, 

Resale, 

Title, 

BondB,  mandamas  to  compel  issuing  to  build  railway,  16 — 188. 
cases  where  such  bonds  held  valid,  16—1^. 
bona  fide  holder  of  stolen  bonds,  16—188. 
remedy  upon  coupons,  16—138. 
when  coupons  paid,  and  when  remain  a  lien,  16 — 138. 

See  Surety. 

Books,  how  far  court  may  restrict,  what  one's  counsel  may  read  from,  22 — ^742. 
counsel  may  read  reported  case,  22 — 742. 
though  not  to  show  how  another  jury  treated  certain  facts,  22 — ^742. 

Books  of  Acconnt.    See  Memoranda. 

Boundaries,  of  States  on  ocean,  19 — 184. 
where  arm  of  sea,  bay,  etc. ,  19 — 538. 
where  can  see  from  one  shore  to  another,  etc. ,  19 — 538. 
jurisdictiun  of  equity  to  prevent  confusion  of,  and  to  restore,    2{> — 77. 
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Bowling  Alley.    See  Illegal  Agreemerdi. 
BrMch.    See  Act  of  God, 
Condition, 

Landlord  and  Tenant. 
BTMch  of  Promise,  promiae  obuined  b;  artJfice,  25— G70. 

Bee  CoTToboratiim. 
Brldgaa.    Bee  Jfnniiatnut. 

Broker,  when  seal  does  not  go  to  creditors,  23 — 177 ;  24—161. 
expulsion  for  breach  of  rules  of  board,  24—161. 
how  one  paying  for  property  maj  protect  himself  till  prindptl  piji  fot 

it,  24—857. 
A.  offered  certain  aom  to  sell,  what  not  ratjfication  of  different  sale,  18 

—888. 
how  far  maker  of  note  bonnd  by  representation  a  by  broker  on  sale,  28 

-e7». 

Bee  Arrat, 
Bona  fide, 
Diteretion, 
Bttradilum, 

Frauds,  BtatuU  of, 
lUegal  Agreemenit, 
Prineipai  and  Agent, 

aue. 

Set-off, 
WrmigdoeT. 
Bnitdar.    See  Support 

dinga,  erection  of  forbidden  b;  Are  authorities,  17 — 203. 
to  be  disapproved  in  writing  may  waive  writlan  disapproraJ,  IT— SOS- 
no  extras  to  be  allowed  aolees  written  order  therefor  pradnced,  IT- 
SOS,  i\%. 
owner  taking  possession  not  enough  to  recoTer  unless  perfomMnce,  17 

—203,  417. 
payments  to  be  made  in  iustalmenta  breach  from  accident  afler  paymmt 

dne,  17—203. 
though  unfinished,  owner  may  reoover  for  negligence  in  regard  to  Gewv, 

17—304. 
owner  accepted  order  to  pa;  "  when  due,"   17 — 204^ 
owner  ondertakee  to  provide  reasonably  safe  place  and  If  injnnd  by  falling 

wall  excused,   17-204. 
to  do  only  c&rpenter's  work,  building  burned,   17 — 804. 
title  to  materials  fitLed  doee  not  pass,  17—^204. 
when  owner  to  furnish,  passed  to  contractor,   1 7 — £04. 
though  may  terminate  for  cause,  cannot  do  bo  wrongfully  or  impiopenji 

17— 41S. 
if  progress  not  satisfactory  employer  may  complete  himaell,  17 — 41>. 
damages  pwticalor  sam  each  day  failare  to  perform,  17 — UB. 
See  ArbUration, 
Way. 
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BoildlngB— eemfini^ed. 

became  necessary  to  drive  piles  and  architect  promised  should  be  paid, 

held  owner  not  liable,  23—382. 

containing  many  special  provisions,  23 — 382-3. 

so  building  bridge,  23—383. 

can  a  city  agree  to  be  bound  by,  or  to  be  responsible  for  act  of  architect, 

23—382-3. 

See  Accident^ 

Arbitration, 

Assignment,  • 

Order, 

Performance, 

Writing. 

Building  Sooietias,  legality  of  Incorporation,  16 — 618. 
to  whom  benefits  payable,  25 — 826. 
rights  of  members,  25—826. 

right  of  member  to  withdraw  and  take  interest,  16—618 ;  25 — 826. 
e£Fect  of  such  withdrawal,  25 — 826. 
right  to  withdraw,  and  to  be  paid  advancements  when  funds  sufficient, 

25-«27. 
payments,  proving  and  application,  16—618. 
how  payments  applied,  25 — 827. 
fines  for  delinquencies,  25 — 826. 
right  to  levy  and  collect  fines,  16^618. 
return  of  fines  improperly  collected,  16—618. 
loan  to  members  on  shares,  16—618. 
money  collected  reloaned  during  time  on  premium  first  loan  borrower 

entitled  to,  16—618. 
on  mortgage  to  secure  dues,  and  loan,  dues  to  be  computed  only  down  to 

decree,  25—826. 
duty  of  to  loan  to  member,  and  damages  for  refusal,  25 — 826. 
on  what  may  loan,  25 — 826. 
mortgages  to,  16—618. 
mortgages  when  usurious,  16—618. 
own  stock  pledged,  several  held  mortgages,  25 — 826. 
when  usury,  though  interest  fixed  by  dues,  25 — 827. 
liability  of  member  where  membership  severed  by  foreclosure  of  mortgage, 

16—618. 
dues  cease  when  association  becomes  insolvent,  25 — 826. 
dissolution  of,  and  distribution  of  funds,  16—618. 

Burglary.    See  Consent. 

Burial,  principles  on  which  control  of  determined,  20 — 628. 
whether  widow  or  son  may  control,  20 — 628. 
whether  widow  or  next  of  kin  has  right,  18 — 427. 
after  one  child,  or  executor  cannot  exhume  remains,  20 — 628. 
wlien  may  change,  of  wife,  20 — 628. 
after  burial  control  rests  with  next  of  kin,  18 — 427. 
rights  of  next  of  kin  differ,  18—427. 
after  burial  whether  next  of  kin  can  remove,  18 — 427. 
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Burial — eon  linved. 

replevin  will  not  lie  for  coffin  if  corpm  in  it,   18 — 427. 

no  propert/  In  corpse,  18 — *27. 

eihnming  for  pogt>mor(«m  or  proper  eiamlDBtloD,  29 — 626. 

owner  of  cemetery  lot  wnnot  inortgHge,  S9 — 620. 

eetDetery  CHtiaot  be  aold  for  t«iee,  IS — 427. 

by -lawB  provide  no  buri&l  witbout  conaent,   18 — 127. 

by.laws  provide  all  Bales  lot  bj  conseDt  and  to  be  regiatered,  cannot  itbi- 

trftrtlj  refuse  congent,  18—437. 
wblte  man  bought  lot  and  Hold  to  aegto  womftn,  msj  bniy  hiuliaiid,  18 

—487. 
right  of  one  purcbaslng  right  of  barial  in  plat  In  cemetery,  29— 438. 
when  relatives  have  right  to  vialt  graves  on  landa  of  another,  20— S^ 
who  members  of  cemetery  association,  18 — 438. 
who  may  vote  at  elections  of ,  18 — 428, 

if  stranger  bailee  deceased,  may  recover  of  hla  repreMDiaUve,  IS— 4!& 
trusts  to  maintain  tomb,  etc,   18—428. 
law  authorizing  removal,  on  consent  ol  majority  of  memben  of  ehnrcli, 

29— 62B. 
covenant  againat  aae  as  cemetery  not  an  incumbruce,  29 — 620. 
8ee  ExeetiioTi  and  AdvUnittrat^t. 
Biirtli«n  of  FrooL     See  CouhhI. 

Onus  Pmbandi. 
By-lawB.    See  Corporation*, 

Munieipai  Corporaliota, 

Ordinance*, 

BaUwas  Companie*. 


c. 

Oanal  Boata.    See  Chattel  Mortgage*. 

Oanal  Company,  liability  to  persons  not  navigating,  19-^76. 

obligatioDS  to  patrons  and  to  public,  21 — 549. 
Oazalaaa,  cannot  show  generally  Is,   18 — 281. 
See  Carrier, 
Evidenee, 
JfegUgenea. 
OanlaT, 

Animai*,  tot  what  injury  to  atiiraala  liable,  21 — 67. 
injnry  to  live  auimala  from  delay,  28 — 193. 
when  liable  for  animals  burned  from  defective  appliuwes,  llwn^  «•■ 

tract  restricted,  30— fl77. 
when  liable  becauae  carried  animala  beyond  destination,  so  ownef  todU 
not  water,  30— 678. 
3aggag«,  amoont  of  baggage  (or  which  liable,  28—103. 

baggage  delivered  to  wrong  carrier  by  mistake,  instead  of  to  another  «■ 
necUng  carrier,  29— 2»S. 
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OBrrier— continued. 

delivered  baggage  to  wrong  person,  20 — 296. 

liable  if  delivers  goods  to  wrong  person,  though  by  mistake,  29 — 700. 

liability  for  baggage  never  delivered  bj  passenger  but  retained  in  own 

custody,  30— 123. 
80  ferryman,  30 — 123. 
money  of  which  passenger   foroibly  robbed  by  stranger  entering  cars 

30—123. 
passenger  left  coat  in  seat,  30 — 123. 
satchel  so  left  came  to  employe's  possession,  30 — 123. 
wrongfully  ejected,  leaving  article  in  seat;  liability  for  article,  30 — 123. 
if  baggage  taken  into  passenger's  possession,  must  take  ordinary  cara  of 

30—123. 
passenger  failed  to  get  into  same  car  and  portmanteau  robbed,  30 — 123. 
not  liable  for  property  stolen  by  robbery,  29 — 776. 
liability  of  carrier  for  baggage  kept  in  passenger's  control,  through  negli- 
gence of  carrier  without  passenger's  fault,  30 — 124. 
passenger's  car  detached,  so  couldn't  find  It  and  baggage  lost,  30 — 124. 
when  no  defence  to  carrier  that  It  did  not  own  sleeping  car  from  which 

baggage  lost,  30 — 124. 
liability  of,  for  property  stolen,  not  given  to  its  care,  30 — 124. 
degree  of  care  owner  bound  to  exercise,  30 — 124. 
steamboat  proprietor  liable  for  property  lost  by  one  in  charge  of  baggage, 

though  not  paid  by  it  but  by  passenger,  30 — 124. 
liability  of  steamtK>at  for  watch  stolen  from  under  pillow,  30 — ^124. 
baggage  stolen  from  stateroom  of  ocean  steamer,  30--»124. 
stolen  from  stateroom  domestic  steamer,  30 — 125. 
owner  did  not  check,  but  put  where  employe  directed  while  getting 

ticket,  etc.,  30— 125.    . 
g^est  at  inn  took  to  different  room  than  own,  where  property  exposed, 

30— 125. 
in  landing,  trunk  sent  by  different  tug  than  one  passenger  sent  on,  30 

—125. 
how  must  sell  unclaimed  freight  or  baggage,  20 — 784. 
Connecting,  if  associate,  and  form  continuous  line,  jointly  and  severally  lia- 
ble to  shipper,  21—67. 
when  contract  to  carry  beyond  terminus  of  route,  2 1 — 67. 
connecting  carrier  not  entitled  to  benefit  of  restricted  contract  by  first, 

28— 192. 
first  carrier  cannot  bind  owner,  28—102. 
exemption  of  express  company  from  fire  does  not,  if  fire  originated  by 

R.  R.  Co.  to  whom  part  duty  confided,  28—192. 
from  breaking  of  machinery,  not  if  keeps  on  instead  of  putting  in  for 

repairs.  28—192. 
damage  while  waiting  delivery,  none  for  negligence  in  delivery,  28 

—192. 
from  unsafe  machinery  used  in  loading,  28 — 192. 
liable  until  notifies  connecting  carrier,  and  reasonable  time  for  delivery, 

28—192. 
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Oarrier — continued. 

after  delivery  to  connecting,  not  liable,  28 — 193. 

if  stipulates  to  carry  without  change  of  cars,  has  no  benefit  of  restriction 

if  changes,  28—198. 
**  Red  line"  run  by  several  connecting,  one  not  liable  if  has  delivered  to 

next,  28—193. 
whether  liable  for  injury  beyond  own  line?  28 — 193. 
company  selling  tickets  mere  agent  for  other  lines;  28 — 193. 
general  agent  may  bind  to  carry  beyond  own  line,  station  agent  not, 

28—193. 
clause,  not  liable  unless  notified  of  injury  to  cattle  before  unloaded, 

28—193. 
liability  on  tickets  for  route  over  lines  of  connecting,  30 — 650. 
unless  special  contract,  only  extends  over  own  route,  30 — 676. 
only  liable  for  damage  on  own  road,  30 — 676. 
fact  joined  in  through  fare  does  not  change,  30 — 676. 
nor  does  fact  that  despatch  company  gives  receipt,  30 — 676. 
accepting  goods  with  knowledge  of  destination  not  sufficient,  30— 67S. 
carrier  liable  though  employs  carriages  of  others,  30 — 676. 
when  must  be  negligence  of  own  servants  and  not  those  of  others,  30 

—676. 
when  not  liable  for  loss  from  defective  vehicle  of  others,  30 — 676. 
when  liable  for  losses  by  others,  30 — 676. 
Damages,  rule  of  damages  against  for  delay,  22 — 734. 
where  liable  for  delay  from  strike  of  employes  21 — 86. 
when  not,  21—36. 

damages  from  not  furnishing  such  cars  as  agreed  to,  20 — 111. 
only  extra  cost  of  transportation,  29 — 111. 
property  injured  during  transportation,  29 — 111. 
Delivery^  when  delivery  presumed  for  transportation,  29 — S96. 

consigned  to  A.  cannot  deliver  at  store  of  B.,  though  A.  pays  rent,  29 

—701. 
A.,  claiming  to  be  member  of  firm,  bought  goods  consigned  to  firm  ;  finn 

refused  to  receive,  and  carrier  delivered  to  A.'s  vendee,  29 — ^701. 
vendee  liable  to  seller,  29 — 701. 
stranger  exhibiting  expense  account,  accompanied  consignee's  drayman 

to  consignee's,  who  paid  him  for  goods  ;  carrier  not  liable,  29 — 701. 
two  H.  H.'s— one  a  stranger,  who  ordered  goods,  got  bill  thereof,  pre- 
sented it  to  carrier  of  goods,  delivered  them  to  him,  29—701. 
after  arrival,  carrier  only  liable  as  warehouseman,  29 — 701-2. 
delivered  to  wrong  person  in  consequence  of  improper  directions,  89 

—702. 
delivered  to  wrong  person  by  mistake  ;  owner  sued  such  person ;  cairier 

thrown  off  guard,  so  not  liable,  29 — 702. 
slight  variance  as  to  name  of  consignee,  29 — ^702. 
Employes,  when  not  liable  for  wilful  act  of  servant,   1 7 — 300. 
when  question  of  fact  whether  is,  17 — 800. 
when  not  liable  for  wilful  acts  of  third  persons,  17 — 300. 
how  far  liable  for  acts  of  servant,  1 7—800. 


I 
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when  one  contractor  and  not  servant,  1 7 — 300. 

liability  for  injury  inflicted  by  employe  in  altercation,  20 — 775. 

captain  steamboat  slapped  "cook,"  29 — 775. 

employe  provoked  assault,  29 — 775. 

liability  to  employe  for  use  of  dangerous  cars,  29 — 775. 
Passengers,  duty  and  liability  carrier  of  passengers,  29 — 775. 

bound  to  set  down  passenger  carefully,   1 7 — 300. 

liability  for  not  carrying  passenger  on  schedule  time,  17 — 284. 

how  change  of  time  to  be  published,   17 — 285. 

connecting  lines  bound  to  wait  reasonable  time,  and  if  do  not  liable  to 
one  getting  on  while  running,  17 — ^385. 

no  defence  that  failure  owing  to  wilful  act  of  employes,  17 — 286. 

what  care  required  from  passenger  carrier,   1 7 — 299. 

conductor  horse  railway  bound  to  know  where  prudent  to  stop,  17 — ^299. 

bound  to  utmost  vigilance  to  preserve  order  and  prevent  injury  to  passen- 
ger, 17—300. 

duty  of  railways  to  preserve  order,  29 — 775. 

though  only  liable  for  such  damages  from  negligence  as  ordinarily  con- 
templated, 29—776. 

allowing  intoxicated  person  on  board,  29 — 775. 

how  conductor  must  expel  drunken  man,  29 — 776. 

rights  as  to  ejecting  improper  person,  17 — 300. 
Prtference,  must  not  give  one  customer  undue  preference  over  another,  28 
—141. 

bound  to  carry  for  all  without  discrimination,  30 — 676. 
Besirieted  LiabUity,  effect  of  special  contract  as  to  liability,  1 7 — 174. 

effect  of  notice  and  special  contracts,  18—251. 

right  to  contract  for  restricted  liability,  2 1 — 67. 

when  contract  for,  does  not  enure  to  benefit  of  connecting  carrier,  21 
—67. 

cannot  limit  liability  by  notice,  28 — 191. 

may  by  agreement,  28 — 191. 

ctmPra  in  U.  S.  courts,  28—191. 

though  may  as  to  value  of  articles,  28 — 191. 

clause  of  exemption  must  be  clear  and  explicit,  28 — 191. 

such  clause  not  binding  on  shipper  unless  knew  of  and  assented  to  it, 
28—191. 

and  may  show  did  not  though  accepted  receipt,  28 — 191. 

though  possession  thereof  prima  facie  evidence  of  assent,  28—191. 

otherwise  in  Illinois  and  Vetinont,  28 — 191. 

receipt  not  given  until  subsequent  to  delivery,  28 — 191. 

receipt  sent  after  goods  liad  left  shipper,  repudiated,  28 — 191. 

whether  shipper  accepted,  question  of  fact,  28 — 191. 

such  receipt  for  baggage  handed  in  dark  car,  28—191. 

acceptance  by  shipper  will  not  bind  consignee,  28 — 192. 

shipper  saw  "  O.  R.,''  owner's  risk,  but  did  not  understand  them,  28 — 192. 

shipper  executed  contract,  having  restricted,  28 — 192. 

owner  shipped  to  consignee,  making  restricted  contract,  28 — 192. 
Vol.  II.  40 
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when  bill  of  lading  and  not  receipt  to  control.  28 — 182. 
how  far  bound  bj  bill  of  lading,  24 — 357. 

whsD  words  of  rBfitriction  on  ticttHt  not  binding  00  pusenger,  3(Mn. 
when  restricted  contract  IfiRal,  30—677-8. 
Mi«cellaneoua,  liability  of,  and  of  shippers  for  Injuries  b;  exploeiia,  23 
—130. 
liabilitj  aa  such,  ceases  after  reasonable  time  for  owner  to  clum  propetlri 


liability  in  sucli  cases,  29-295. 

consignee's  lime  runs  from  ootice  of  arriTal,  29 — 206. 

until  carrier  accepts  for  transportation,  liability  does  not 

—208, 
though  delivery  presumed  for  tmnsportatioD,  29 — 29S. 
difference  between   liability  as  carrier   and  as   warehonsemaOi  29- 

700,  701. 
liable  in  trover.  29—700-1. 
though  consignee  neglects  to  call  for,  29 — 701. 
obligations  of  canal  company  to  patrons  and  to  public,  21 — IMS. 
duty  It  river  freewia,  21—38. 

evidence,  no  other  boats  arKved,  admissible,  21 — 36. 
not  compelled  by  mandamus  to  carry  goods,  28 — G. 
police  duties  of  carriers,  29-775. 
care  required  of  rnuiiiMy,   17 — 280. 
duty  as  to  coaches,  cars,  etc.,  29 — 77d. 
how  far  liable  for  defect  in  railway  car,   17—399. 
care  as  to  condition  boat,  29 — 775. 

when  breaking  wheel  no  evidence  of  negligence,  28—193, 
breaking  paddle  wheel  raises  presumption  of  negligence,  29 — 77S, 
onus  on  passenger  to  show  rail  broke  before  reached  it,  17—299. 
non. joinder  of  another  negligent  party,  no  defence,  30— 477. 
8ee  Ateident, 
Bonajide, 


Ifegligenet, 


*  BaUway  Companiei, 

Stallage  in  TVunntu. 
M.    See  NegUg»ne«: 
[a.    See  Animt^. 
a  Oansaiis.    8ee  Negl^eTiee. 

•  of  AoUon,  for  nnisanoe  when  snit  b^nn,  do  defeoM  lobeequentlj  wdl 
managed,   17 — 70G. 
ratification  after  suit  will  not  sustain  it,   18 — 330. 
must  have  cause  of  action  when  snit  commenced,  18—320. 
but  objection  must  be  raised  on  trial,   IS — 820. 

if  agent  sned  because  of  want  of  authority,  ratification   after  outt  inwf- 
adeot,  18—320. 
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if  matter  after  issae  must  be  pleaded  supplemental,  18 — 320. 

unless  before  first  plea,  18 — 320. 

judgment  denied,  may  show  reversal,  etc.,  18 — 320. 

if  has  cause  of  action  when  suit  brought,  entitled  to  judgment  though 

title  has  ceased,   18 — 320. 
splitting  of,  29— 5d4. 

Oemetery.    See  Burial. 

Certain,  that  is  which  may  be  made  so,  22 — 408. 

lease  for  so  many  years  as  J.  8.  shall  name,  22 — 409. 

sale  of  house  described  in  deed  in  possession  A.  6. ,  22—409. 

Certiorari,  review  of  removal  from  office,  28 — 825. 

See  Extradition, 
Officers. 

Chamber,  rights  of  tenant  of  building  burned,  25 — 117. 

right  of  one  tenant  in  common  to  keep  up  sign,  23 — 41. 
rights  of  tenants  in  common  of  one  stairway  to  make  repairs,  22 — 823. 

See  Portico, 

Water  and  Watercourses. 

Champerty,  not  abolished  in  N.  Y.,  19 — 43. 

conveyance  of  land  held  adversely,  void,  1 9—43. 

Chanoery.    See  Equity, 

Heirlooms, 
Issues. 

Character.    See  Negligence. 

Charge,  legacy  in  lieu  of  dower  not  a  charge  on  real  estate,  18 — 759. 

See  Election, 
Legacy. 

Charitable  Society.    See  Broker. 

Charterparty,  not  a  sale,  21 — 168. 

Chattel  Mortgage, 

Afler-acquvred  property,  on  property  to  be  acquired  as  between  the  parties, 

30—805. 
aB  between  mortgagee  and  purchaser  with  notice,  30 — 805. 
though  after-acquired  property  may  pass,  does  so  subject  to  rights  of 

others — i.  e.,  rescission  on  account  of  fraud,  30 — 806. 
whether  on  property  to  be  acquired  is  valid,  30 — 806. 
difference  of  rule  at  law  and  in  equity,  30 — 806. 
as  to  attaching  and  execution  creditors,  30 — 806. 
crops  sown,  wool  on  sheep,  etc. ,  30 — 806. 
crops  to  be  sown,  etc.,  30 — 806-7. 
when  vendor's  taking  possession  renders  valid,  30 — 807. 
vendor  of  land  retaining  lien  on  future  crops  for  purchase-money,   30 

—807. 
sale  of  colts  to  be  foaled,  30—807. 

railway  mortgages  upon  property  to  be  acquired,  30 — 807. 
upon  enough  of  crop  to  make  two  bales  of  600  pounds  each,  30 — 807. 
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when  of  "all  property  on  Allen  farm,"  what  it  covers,  30 — 807-8. 
on  oats  now  "  growing  and  standing,"  does  not  cover  oats  already  cot, 

30—808. 
jf  clause  covering  after-acqaired  property  void,  not  so  as  to  what  has, 

30—808. 
upon  merchant's  stock  of  goods  and  such  as  shall  be  added,  30 — 808^ 
FUing,  etc.,  in  what  town  must  file  and  refile,  21 — 166. 

where  should  be  filed  if  territory  on  which  mortgagor  resides  annexed  to 

another  town,  21 — 167. 
where  to  be  filed,  when  domicile  in  one  place  and  temporary  residence  in 

another,  26—204. 
if  to  clerk  elsewhere  than  office,  only  good  from  time  he  files  in  office, 

21—167. 
taking  to  clerk's  office  and  leaving,  good  filing,  21 — 167. 
t»]eaving  with  person  in  charge  of  office,  2 1 — 167. 
#if  chattel  mortgage  removed  from  files,  levy  while  off  good,  21 — 1(J8. 
"if  withdrawn  from  files,  becomes  invalid,  29 — 761. 
merely  filing  and  taking  away,  not  valid  filing,  26 — 204. 
as  between  parties,  valid  without  filing,  26^204. 
good  against  one  with  notice,  though  not  filed,  26—204. 
if  not  filed  on  delivery  of  execution  to  officer,  filing  before  levy  will  not 

save,  21—166. 
when  necessary  to  pay  fees  of  clerk,  21 — 167. 

on  vessel  not  invalid  because  not  recorded  as  to  one  with  notice,  26— SOi 
if  agreed  one  of  two  shall  have  preference  has,  though  other  first  filed, 

29—761. 
so,  though  one  to  be  first  not  renewed,  29 — 761. 
unrecorded,  of  no  avail  in  South  Carolina  against  subsequent  purchaser, 

29—761. 
how  sale,  or  mortgage  of  vessel  to  be  recorded  in  U.  S.  collector's  office, 

21—168. 
how  such  record  proved  in  N.  Y.,  21 — 168. 
charterparty  not  sale,  2 1 — 168. 

if  U.  S.  statute  complied  with  valid,  though  State  statute  not,  21 — 1^ 
unless  recorded  under  U.  S.  statute  when  invalid,  21 — 168. 
what  "home  port,"  21—168. 
on  sale,  new  enrolment  must  be  taken  out  or  subsequent  chattel  mortgage 

invalid,  21—168. 
chattel  mortgage  upon  canal  boat,  2 1 — 167. 
must  refile  in  auditor's  office,  21 — 168. 
requisites  of  filing,  on  canal  boats,  26 — 204. 
in  New  York,  on  canal  boats,  if  filed  in  canal  department  and  <mce 

renewed,  not  necessary  should  be  each  year,  29 — ^761. 
act  of  1833  does  not  apply  to  canal  boats,  29 — 761. 
statute  as  to  renewal  of,  21 — 164. 
not  necessary  to  allege  filing  in  pleading,  21 — 164. 
as  against  wrongdoer  need  not  be  filed,  2 1 — 164. 
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not  applicable  to  transfer  of  lease,  21 — 164. 

must  be  renewed  tlioagh  become  absolute,  21 — 164. 

if  takes  actual  possesuion  before  year  expires,  need  not  refile,  21 — 166. 

formerly  held  in  New  York,  only  one  renewal  necessary,  21 — 166. 

by  statute  necessary  now  each  year,  2 1 — 166. 

Boin  Upper  Canada,  21—166;   29—761. 

original  mortgage  may  be  refiled  with  proper  renewal,  21 — 166. 

understating  amount  good  renewal,  21 — 166. 

overstating  $100,  fatol,  21—166. 

if  slight  mistake  good.  21 — 166. 

refiling  without  proper  statement  amount,  Ineffectual  as  original  filing, 

21—166. 
what  insufficient  statement  to  renew,  21 — 167. 
merely  JUedf  and  not  recorded,  21 — 167. 
refiling  does  not  extend  mortgagor's  credit,  2 1 — 167. 
whether  refiling  after  year  good  as  to  siibsequent  creditor,  21 — 167. 
if  mortgagor  removes  from  State  cannot  be  refiled,  21 — 167. 
distribution  proceeds,  three  different  mortgages,  2 1 — 168. 
only  creditors,  mortgagees  and  purchasers  may  avail  themselves  of  failure 

to  file,  21—165. 
simple  contract  creditors  within  statute,  21 — 165. 
though  must  procure  lien  before  can  avail  themselves  of  it,  2 1 — 165 
creditor  who  knows  mortgage  not  filed  may  avail  himself  of  failure,  21 

—165. 
in  Ohio,  constructive  notice  when  not  sufficient,  21 — 165. 
-who  is  BL  creditor,  26—802. 
not  bona  fide,  if  for  pre-existing  debt,  26 — 802. 
one  who  takes  to  secure  precedent  debt  not  protected,  21 — 165. 
after  omission  to  refile  not  protected  if  knows  of  former  mortgage,  21 

—165. 
executor,  purchaser,  widow,  etc.,  from  purchaser  of  vendee  protected, 

21—165. 
one  who  has  notice,  not  a  bona  fide  purchaser,  ^9 — 762. 
80  if  sufficient  to  put  on  inquiry,  29 — 762. 
creditor  not  having  judgment  cannot  attack,  29 — ^762. 
assignee  for  creditors  not  6(ma./f(2e  purchaser,  21 — 165.    . 
so  a  receiver,  21 — 165. 

mortgage  for  existing  debt  not  bona  fide  in  good  faith,  29 — 762. 
wrongdoer  paying  judgment  for  conversion  does  not  make  bona  fide  pur- 
chaser, 21—166. 
when  does,  21—166. 
"subsequent"  means  those  after  failure  to  refile,  and  not  to  one  where 

properly  filed,  though  subsequent  failure,  21 — 165. 
meaning  of  word  "subsequent"  with  reference  to  refiling,  29 — 761. 
JPhreeloture,  may  be  foreclosed  in  equity,  23 — 504. 
what  proper  expenses  on  foreclosing,  23—498. 
Mortgagee,  right  of,  at  law  title  vests  in  mortgagee  subject  to  redemption, 

23—499. 
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what  force  mortgagee  inaj  nse,  and  irhen  maj  enter  mortgagor'a  bouK, 


mortgagee  may  take  immediate  possession,  anless  restrained  by  mong^t, 

23—499. 
if  mortgage  bj  one  tenaot  In  commoD.  and  mortgagee  sells  whole  chit- 

lel,  he  and  pnrcliaeer  liable  to  other  owner,  23 — 499. 
If  mortgage  states  clrcumsCanct^  under  whicU  possession  mayb^takn, 

Intent  Implied  shall,  in  meantime,  remain  in  mortgagor.  23 — 499. 
mortgagee  ma;  sue  before  due  if  property  converted,  23 — 900, 501. 
when  mortgagee  ma;  demand  of  officer  levying,  though  debt  not  doe, 

23-501. 
when  remedy  in  equity,  23 — 501. 
If  mortgagee  authorized  to  lake  property  when  "deems  himself  inaMin," 

whether  must  have  good  cause  for  doing  so,  23—500-1. 
levy  against  mortgagor  entitles  mortgagee  to  treat  condition  broken,  33 

—601, 
It  no  time  of  payment  mentioned,  due  Immediately,  and  need  not  denuiid 

payment,  23—503. 
whether  mortgagee  may,  in  such  case,  maintain  action,  23 — 503. 
when  mortgagee  no  cause  of  action  against  officer  selling,  or  purdnaH, 
until  demand,  though  authorized  to  take  posBession  before  dne,  33 
—503. 
tight  of  mortgagee  to  take  possession  optional,  and  not  eiereiwd  lultil 

demand,  23— 50^. 
mortgagee  responsible   for   property  at   time  taken,  though  ffTODgdocr 

takes  from  him,  23—504. 
mortgagee  may,  in  good  faith,  sell  at  private  sale,  23 — 504. 
if  pvbliclg  sold,  sum  bid  concla^ve  as  to  sum  mortgagee  cbtrgcabla 

with,  23—604. 
mortgagee  should  sell  fairly,  and  not  In  bulk,  23 — SOS. 
mortgagee  may  keep  property  and  effect,  23 — 508. 
when  mortgagee  ma;  bid  at  own  sale,  26 — 801. 
may  mortgagee  buy  at  public  sale!  23 — 504. 
mortgagee  ma;  be  aathorized  to  bid,  23 — 501. 
effect  of  mortgagee  selling  part  of  propert;,  after  his  sold  saSafat  U 

pa;.  23—505. 
what  judgment  mortgagee  entitled  to  in  replevin,  26—902, 
Power  to  sbU,  upon  atock  of  goods  with  power  to  sell,  30—808. 

assignee  may  avoid,  30 — SOB.  ^^- 

!  to  sell,  but  stock  not  to  be  reduced  below  (8,000  in  vtl".  ^ 
00.  ,g 

fact  mortgagor  contlouBS  to  sell   without  proof  o(  morlfWw 
^□t,  does  not  render  Toid,  30 — 809.  .^ 

mortgage  with   power  to  sell,  mortgagee  look  poB8»i« 
■tgagor's  assent  before  creditor  acquired  lipn,  30—809. 
h  power  to  sell  good  as  between  the  parties.  30— WS. 
■  to  Bfll.  net  proceeds  to  be  paid  to  mortgagee,  30-8lft 
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of  logs  to  be  sawed,  and  lumber  to  be  delivered  to  mortgagee  at  certain 
price,  30— «10. 

executed  in  one  State,  property  taken  to  another,  30 — 818. 

sent  out  of  State  and  proceeds  of  sale  paid  on  debt,  liabilitj  of  creditor, 
30—818. 

power  to  sell  does  not  authorize  to  barter,  23 — 504. 
likceUaneaus,  when  to  be  governed  by  law  of  State  where  property  is,  20 — 204. 

when  instrument  a  pledge  and  not  mortgage,  20 — 801. 

payment  extinguishes  lien  of,  20 — 801. 

effect  of  tender,  by  mortgagor,  of  sum  due,  23 — 504-5. 

tender  of  amount  due  on  usurious  mortgage,  20—801. 

after  mortgagee  took  possession,  mortgagor  tendered  amount  due,  but 
failed  to  keep  good,  cannot  maintain  replevin.  20—801. 

replevin  by  mortgagee,  after  levy  against  mortgagor,  20—802. 

mortgagor  sued  mortgagee  for  prematurely  taking  possession  and  selling, 
20—802. 

sale  on  execution  against  mortgagor,  20^802. 

marshalling  assets  in  such  case,  20 — 802. 

replevin  in  such  case,  20—802. 

replevin  when  entitled  to  take  possession  on  levy,  20 — 802. 

injunction  not  granted  to  restrain  sale,  20—802. 

but  see,  20—802. 

when  injunction  lies  to  restrain  mortgagee  from  taking  possession,  23 
—499,  500. 

effect  of  default  in  payment,  23—499. 

effect  of  default  in  first  instalment,  23 — 503. 

after  default,  mortgagees  interest  may  be  sold,  23 — 503. 

after  default,  mortgagor  has  no  interest  in  property,  except  right  to  re- 
deem,  23—^08. 

if  mortgagor  in  default,  may  sell  his  right  to  possess  but  not  chattel  itself, 
23-502. 

when  mortgagor  may  sue  third  person  taking  property,  23 — 500. 

while  mortgagor  has  possessory  right  creditor  may  levy,  23 — 501. 

if  not  due  until  demand,  mortgagor  has  a  leviable  interest,  23 — 502. 

mortgagor  may  sell  his  interest,  23 — 502. 

if  officer  entitled  to  levy  and  sell,  need  not  recognize  mortgagee's  inter- 
est. 23—502. 

query,  when  article  no  value  except  for  consumption,  and  distributed 
among  many  purchasers,  23 — 502. 

sale  all  judgment  debtor's  interest,  purchaser  may  avoid  mortgage  as 
fraudulent,  23--502. 

clause,  possession  of  mortgagor  to  be  deemed  that  of  mortgagee,  23^02. 

when  mortgagee  takes  possession,  right  to  levy  against  mortgagor  ceases, 
23—503. 

mortgagor  to  saw  logs  into  lumber  and  deliver  to  mortgagee  at  price 
named,  when  not  fraudulent,  23 — 504. 

damag(»s,  suit  by  mortgagee  against  mortgagor,  23 — 505. 

where  part  property  ubod  up,  23 — 505. 
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mortgagor  must  redeem,  and  cannot  sue  for  property  or  excess,  2^ 

508-4. 
mortgagor's  right  to  redeem  can  only  be  extinguished  by  fair  and  ^ 

fide  Bale,  23—503. 
when  vendor  on  condition  may  mortgage,  and  effect  thereof,  24—861. 
on  vessel  not  superior  to  liens  for  necessaries  in  foreign  port,  26—^ 
in  New  York  lien  for  repairs  of  vessel  overrides  chattel  mortgage,  21 

—168. 
lien  for  repairs  overrides  chattel  mortgage,  21 — 168. 
evidence  to  explain  want  change  of  possession,  29 — 761. 

See  Bona  fide  Holder, 
Dissatisfaction, 
Fixtures, 
Lety. 
Oheok,  when  operates  as  assignment,  2 1 — ^796. 

liability  of  acceptor  of  one  payable  when  building  completed,  21—795. 

See  Assignfnent, 
Forgery, 
Oift, 

Novation. 
Child,  duty  of  master  to  instruct  as  to  danger  of  service,  21 — 593. 

See  Children, 

Master  and  Servant, 
Negligence, 
Parent  and  Child. 

Children,  presumption  as  to  when  woman  past  bearing,  26 — 196. 
when  means  legitimate,  and  when  illegitimate,  26 — 664. 

See  Building  Societies, 
Child, 

Maintenance, 
NegUgeTice, 
Parent  and  Child, 
Presumption. 
Chimney.    See  Basement, 

Party-waU. 

Chloroform.    See  Bape. 

Churches,  rights  of  holders  of  pews  in,  19—565  ;  24 — 2 

Oircnit  Court.    See  Jurisdiction. 

City.    See  Former  Suit, 
Mistake, 

Municipal  CorponUions, 
Negligence, 
Trusts  and  Trustees. 
OlBTgymBn.    See  Slander, 

Undue  Influence. 
Clerk,  negligence  in  searching,  not  docketing  judgment,  etc,  30^-^^* 

See  Officers. 
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Olieiits.    See  Attorneys. 

Olond  upon  Title.    See  Satisfaction. 

dabti,  one  member  of,  suing  another,  27 — 559. 

See  Benevolent  Societies, 
Corporations, 
PiincipiU  and  Agent. 

Coaches.    See  Carrier. 

Coffin,  is  larceny  to  take,  28—656. 

property  may  be  laid  in  person  famishing,  28 — 656. 

Collateral,  negligence  in  not  collecting  notes  receiyed  as  collateral,  19 — 803 ; 
25—509. 
liability  of  creditor  holding,  for  negligence  in  failing  to  realize,  29 — 229. 
pass  with  assignment  of  debt,  29 — 554. 

zecovery  on  note  not  bar  to  foreclose  mortgage  security,  30 — ^256. 
one  holding  note  as,  discharges  principal  debtor  pro  tanto  by  taking  new 

note,  19—303. 
rights  of  holder  of  paper  as,  1 7 — 187. 

See  Principal  and  Surety. 

Collection,  negligence  in  failing  to  collect  commercial  paper,  19 — 308  ;  25 
—509,  510. 

Colliaion.    See  Accident, 

Sea. 

Connaion.    See  Executors  and  Administrators. 

Comity.    See  Assignees, 

Bankruptcy, 

Executors  and  Administrators, 

Chiardian  and  Ward, 

International  Law, 

Receivers, 

Trusts  and  Trustees. 

Commercial  Paper.    See  Principal  and  Agent. 

Commission,  proof  books  foreign  corporation  in  New  York  by,  29 — 151. 
how  witness  examined  as  to  original  paper  on,  29 — 151. 
court  cannot  compel  party  to  annex  original  paper,  29 — 151. 
to  make  paper  evidence,  must  require  to  annex  copy,  29 — 151. 

Common  Council,  made  judges  of  election  of  own  members,  26 — 892. 

See  Mandamus, 

Municipal  Corporations. 

Common  Iiaw,  presumption  obtains  in  other  States,  25—119  ;    30 — ^284. 

Com.plaint,  each  count  must  be  complete  in  itself  ;   how  far  may  refer  to  an- 
other, 23—318. 

See  Dissatitfaction, 
Pleading. 

Composition,  effect  of  failure  by  debtor  to  perform,  25 — 258. 
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Oompromlse,  if  A.  gives  note  for  part  of  B.'s  debt,  if  creditor  avoids  beoaose 
all  did  not  sign  must  restore  note,  18 — 821. 
third  person  gave  note  for  excess  without  creditor's  knowledge,  18 — 321. 
on  claim  it  is  fraudulent,  creditor  demanded  note  for  balance  ;  if  given 
valid,  and  may  be  enforced  without  offering  to  restore  what  received  on 
first  compromise.  24 — 558. 
effect  of  failure  by  debtor  to  perform,  25 — ^258. 
fraudulently  effected  on  theory  debtor  had  left  country,  26 — 72. 
by  public  officers  when  void,  because  one  interested  in,  27 — 387. 
necessity  for  money  not  duress  entitling  to  avoid,  28—459. 

See  Frattd, 
Attorneys, 

Fraudulent  Tranrfers, 
Performance, 

Oonoealment.    See  Principal  and  Surety. 

Oondiisioii.    See  Fraud, 

Oondition,  title  does  not  pass  if  to  accept,  etc.,  and  refuses,  21 — 776. 

that  liquor  shall  not  be  manufactured  or  sold  on  premises,  23 — 576. 
not  to  put  windows  on  one  side  of  any  house  to  be  erected,  23 — 576. 
when  ejectment  may  be  brought  on  breach,  without  demand,  23—576. 
shall  only  build  on  particular  line,  etc.,  24 — 480. 
when  bond  invalid  because  signed  on  condition  not  to  be  effectual  until 

signed  by  another,  20—595;  25—20-21. 
if  deed  shows  on  face  so  intended,  notice  of  want  of  signature,  25 — 30. 
guardian's  bond  signed  by  two,  but  third  did  not  sign,  sureties  held 

liable,  25—20. 
when  held  invalid,  25—20. 
bond  so  signed,  apparently  valid,  delivered  to  obligee  without  notice, 

25—20. 
surety  signed  on  condition,  blanks  filed  by  officers  of  dty,  surety  not 

liable,  25—20. 
difference  in  liability  in  such  case  between  a  joint  and  a  several  bood, 

25—21. 
when  those  above  name  erased  liable,  and  those  below  not,  25—21. 

See  Covenant, 
Estoppel, 

Landlord  and  Tenant, 
Lease, 
Mortgage, 
Order, 

Parol  Evidence, 
Satisfaction, 
Surety. 

Oondition  Precedent.    See  Arbitration, 

Injunction, 
Performance, 
Specific  Performance. 
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OondiUonal  Sale.     See  Sale, 

TUU, 

Warranty, 
Wrongdoer. 

Conductor.    See  Railway  Companies. 

Oonfession.    See  Evidence. 

Oonfidential  Relations.    See  Undvs  Influence. 

Conflict  of  Ijaws,  presumption  that  common  law  obtains  in  other  States,  25 
—119;    30— 284. 

See  Aficilla/ry  Administration, 
Executors  and  Administrators, 
€hia/rdian, 
International  Law, 
Lex  lod, 
Marriage. 
Oonfosion  of  Bonndaries,  jurisdiction  of  equity  to  prevent  and  to  restore, 

25—77. 
Oonaanguinity.    See  DisquaUflcaiinn. 
Oonacription.    See  Illegal  Agreements. 

Consent,  thief  left  stamps  with  express  company  ;«then  gave  postmaster  order 

and  he  got  them  ;  re-deposited  them  directed  to  defendant ;  not  guilty 

of  receiviug  stolen  property,  28 — 559. 
one  entered  by  owner's  consent,  took  property  and  gave  to  another, 

28—559. 
one  not  guilty  if  accomplice  merely  pretended  and  not  real,  28 — 559. 
detectives  assumed  to  be  crimiuals  and  decoyed  into  bank,  28 — 559. 
inducing  one  to  give  prohibited  information  in  letter  to  fictitious  address, 

28—559. 
decoying  denounced,  28 — 559. 
policeman  leaving  door  unlocked  so  lawyer  could  get  to  and  steal  records, 

28—559. 
searching  cross-examination  as  to  former  connections  proper,  28 — 559. 
sending  another  to  buy  to  see  if  infringing  injunction,  28 — 560. 
without  doing  anything,  directed  servant  to  encourage,  28 — 560. 
detective  joined  in  criminal  act,  28 — 560. 
owner  did  nothing  to  further  crime,  28 — 560. 
consenting  to  information  that  at  given  time  would  be  away  from  home, 

28—560. 
owner  left  door  unlocked,  28 — 560. 
one  woman  went  with  another  for  abortion,  28 — 560. 
principal  oiBcer  directed  assistant  to  consort  with  criminals,  28 — 560. 

See  Accomplice, 
Rape. 

Consideration,  none  for  promise  made  under  mistake,  20 — 597. 

agreement  to  pay  further  sum  for  performance  without,  21 — 86. 
one  agreed  to  indemnify  another  if  would  defend  suit  against  self,  21 
—533. 
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Coiuideration — eorUinued. 

BO.  if  would  pay  over  to  winner,  21 — 532. 

settlements  of  difficulties  between  husband  and  wife,  22 — 670. 

wife  releasing  inchoate  right  dower,  22 — 670. 

parol  evidence  admissible  to  show  failure  of,  23 — 154. 

what  may  l>e  shown  in  such  cases,  23 — 154. 

must  be  new  to  support  firm  assuming  debt  of  one  partner,  25 — 417. 

one  member  finii  improperly  gave  firm  note  ;   other  promised  to  pay; 

valid  without  new  cousideration,  2o — 418. 
agreement  one  joint  owner  may  put  third  story  on  party-wall  without 

consideration,  25 — 775. 
owner  promising  to  pay  builder  if  would  rebuild  house  blown  down  be- 
fore finished,  is  without,  20—307. 
sale  of  good  will  is  good,  27 — 17. 

parol  evidence  agreed  if  not  certain  number  of  acres  would  deduct,  12 
—241. 

See  Compromise, 
Dissatisfaetionf 
Doioer, 
PraudtUeni  Gonoepances, 

Oift. 

Guaranty, 
Mai'Txage, 
Novation, 
Parol  Evidence, 
Work  anii  Labor, 

Conaignee.    See  Carrier. 
OoDjdgnor.    See  Carrier. 

Consolidation,   when,  upon  what  terms,  and  how  actions  consolidated,  and 
efiPectof,  26—249-251. 
when  other  parties  allowed  to  intervene,  26 — ^251. 

Conspiracy,  to  induce  to  revoke  will,  27 — 517. 

to  commit  burglary,  one  killed  officer  without  others  enooungingi  28 

—64. 
one  present  at  fight  without  assisting,  28 — 65. 
in  assault  by  two,  one  killed,  28 — 66. 
because  present  at  killing  stolen  cow,  not  guilty  of  previous  larceny,  2o 

—66. 
to  defraud,  when  may  show  acts  of  conspirators,  26—72. 

See  Fraud, 

Memoranda, 
Witness. 

Constable.    See  Atta^ment, 

Reward, 
Satisfaction. 

Constitutional  Law,  of  statute  punishing  for  larceny  of  property  brought  into 
State,  28—624. 
statute  relative  to  dissolving  a  corporation  is,  29—60. 


AMERICAN  NOTES.  68T 

See  Disqualificatian, 

Gambling  Instruments^ 
Life  Estate, 
Vested  Right. 
Clonstrootion,  when  reference  to  another  agreement  imports  its  terms  therein, 
2»-714. 
lease  to  be  construed  to  give  intention  of  parties,  20 — 558. 

See  AgreemerU, 
Wills. 
Contagions  Diseases.    See  Animals. 
Contempt,  in  suing  receiver,   16 — 757. 
so  his  tenant,  10—757. 

one  to  whom  injunction  not  addressed  not  bound  to  obey  it,  ll> — 607. 
though  a  party  who  has  actual  notice  of,  bound  to  obey,  notwithstanding 

not  served,  19 — 697. 
to  make  valid  service  original  must  be  shown,  19 — 607. 
liable  to  contempt  .though  original  not  shown,   19 — 607. 
after  service  must  control  subordinates,  19 — 608. 

See  Injuncttans. 
Oontinning  Damages,  when  second  suit  will  lie  for,  27 — 357-0. 

See  Heir. 
Oontinaing  Guaranty,  what  is,  23 — 708. 
Contract,  when  granting  new  charter  a  violation  of,  29 — 808. 

remedy  to  compel  officers  to  enter  into  with  lowest  bidder,  28—6. 
remedy  if  architect  refuses  certificate,  28 — 6. 

See  Agreement, 

Frauds,  Statute  of, 
lUegcU  Agreements, 
Judgment, 
Mistake, 
Novation, 
PaHy-waU, 
PeiiaUy, 
Writing. 
Contractor,  when  one  is  and  not  servant,   17 — SCO. 
owner  not  liable  for  acts  of,  1 7 — 880. 
exceptions  to  rule,  17 — 381. 
if  act  contracted  for  legal,  owner  not  liable  if  contractor  acts  on  own 

responsibility,  2a--34d. 
owner  not  liable  for  negligence  of  contractor  in  doing  prop&r,  legal,  act, 

which  if  properly  done  would  not  result  in  injury,  20 — 343. 
provided  he  bind  contractor  to  use  proper  means,  20 — 344. 
otherwise  if  contractor's  work  intrinsically  dangerous,  20 — 344 
digging  up  a  street  is  so,  20 — 344. 

if  owner  subjects  contractor  to  own  control  is  liable  for  his  acts,  20 — 344. 
if  landlord  undertakes  repairs,  must  protect  tenants  and  cannot  shift 

responsibility  on  contractor,  20 — 344. 
when  liable  to  third  person  for  performing  contract,  19 — 275. 
owner  lent  perfect  machinery  to,  became  defective,  2 1 — 522. 
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Oontraotor — amtxn  «ett. 

AgTeemenl  m&f  suHpend  wnrk.  28 — 305. 
when  percaotage  retained  mar  be  forfeited,  28 — 905. 
8ee  Agreemeitt, 
ArlrUration, 
Bvildingt, 
Negligtnu, 
Officen. 
Oantributloii,  M  Burrivor  compellad  to  pay  entire  del>t,  uaj  have  eontribBUoo 
at  repreeentative  of  joint  co-surety.  30 — 25B. 
See  Officer*. 
Parlnert, 
Partg-wail, 
Prineipai  and  Surety, 
SuTtiy. 
Oonvenion,  wban  Inooceot  Inierfereoce  with  property  is,   16 — 533. 
Belling  goods  for  another  in  good  futh,  30 — B18. 
trustee  got  niortg»god  property,  and  refused  to  deliver  to  cMuiqw  trv^ 

guilty  of,  23—39. 
one   member   of  religious    eorporaUon  or  voluntary  associatian  mliig 

another,  27— S59. 
paper  delivered  to  one  whose  name  forged  to  it ;   not  liable  tor  rerudnt; 

to  return  it,  28-843. 
when  trustee  liable  for  of  money  or  bonds,  24 — 836-7. 
,    Sea  Carrier, 
BeaUh, 

Prineipai  and  Affeat, 
Reai  EMtata, 
8aU. 
Title, 
Troner, 
WTOTigdoer. 
Oonvayanoa,  if  lost,  grantor  compelled  to  give  another,  27 — 635. 

obtaining  second  nnder  pretence  for  benefit  of  grantee  in  first,  27—41311. 

one  giving  second  in  fraud  of  Grst,  grantor  liable  for  damages,  27— 435- 

Buit  to  cancel  record  of  forged  deed,  27 — 635. 

what  passes  as  appurtenant,  and  what  does  aot,  24 — 485. 

condition  only  to  balld  oa  particular  line,  24 — 486. 

assuming  prior  montage,  gnmtoo  may  show  taken  as  security  only,  24 

—624. 
when  bonnded  by  way  taken  under  eminent  domain,  and  not  by  location 

on  after- purchase,  28—867. 
when  uncertain,  28—867. 
of  land  held  adversely,  void,   19 — 48. 
See  Cavenantt, 
Deed. 
EatemenU, 

Ineumbrofiee, 
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See  MUtake, 
NovaUon, 
Support, 
Way, 

Convict,  liabilitjT  to  one  injured,  30--387. 

See  CrimincU  Law. 

Coiporate  Blection,  remedy  to  compel,  23—756-7. 
how  mandamus  served,  effect,  etc.,  23 — 757. 
though  day  fixed,  notice  of  hour  and  place  necessary,  23 — ^757. 
when  corporators  may  voluntarily  meet  and  elect  trustees,  23 — 757. 
general  rule  requires  majority  of  all  present  to  elect,  23 — 758. 
number  of  ballots  cast  indicates  number  present,  23 — 758. 
on  less  than  majority  A.  declared  elected,  23 — 758. 
next  meeting  rescinded,  and  proceeded  to  elect,  23 — 758. 
one  did  not  vote  ;  person  receiving  vote,  half  voting  not  elected,  23 — 758. 
bankrupt  may  vote  on  stock  by  assignee's  consent,  23 — ^758. 
on  contested  election,  power  of  court  to  go  behind  transfer  book  to  see 

whether  a  sale  or  mere  pledge,  23 — 758. 
right  to  vote  by  proxy,  23—758. 
when  entire  board,  and  not  president,  must  call  meeting  of  stockholders, 

23—758. 
when  president  should  preside,  or  if  not  present  who  should,  23 — ^768. 
when  and  how  far  equity  may  set  aside  election,  23 — 750. 
who  may  sue  in  equity,  23 — 759. 

See  Elections  Corporate, 

Oorporations, 

ExpuUion,  inherent  right  to  expel  members,  27 — 595. 
unincorporated,  members  bound  by  by-laws,  27 — 595. 
80  as  to  right  to  expel  member,  27 — 595. 
when  submits  to  jurisdiction  by  taking  part  in  trial,  27 — 595. 
sufficiency  if  evidence  cannot  be  inquired  into  collaterally,  27 — 596. 
if  lias  power  to  expel,  and  does  so  after  notice  and  trial,  mandamus  will 

not  lie  to  reinstate,  27 — 596. 
cannot  expel  till  after  notice  and  opportunity  to  be  heard,  27 — 596. 
and  notice  must  be  personal,  27 — 596. 
rule  applies  to  expulsion  for  non-payment  of  dues,  27 — 596. 
notice  to  *'  consider  conduct"  insufficient,  27 — 596. 
though  attends  and  enters  upon  defence,  27 — 596. 
suit  for  damages  for  expulsion  without  notice,  27 — 596. 
such  expulsion  void,  27 — 596. 

80  imposing  fine  and  suspension  without  notice,  27 — 506. 
such  suspension  treated  as  void  and  new  proceeding  initiated  valid,  27 

--596. 
role  of  board  of  trade  against  combinations,  27 — 596. 
may  suspend  for  violation  of,  27 — 596. 
court  will  not  restore  by  mandamus,  27 — 596. 
nor  consider  weight  of  evidence,  27 — 596. 
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Oorporations — con  tin  ue4. 

if  incorporated  cannot  be  expelled  for  violation  of  by-law,  27 — 596. 
or  for  precise  non-pajment  of  dues,  27 — 596. 
as  to  what  offences  justify  expulsion,  27 — 597. 
resorting  to  courts  contrary  to  by-law  not,  .27 — 597. 
and  mandaoKis  lies  to  restore,  27 — 597. 
mere  contributing  member  no  status.  27 — 597. 
though  legal  member  has,  27 — 597. 
will  mandamus  lie  if  can  immediately  expel  ?    27 — 597. 
bringing  suit  waiver  of  mandamus,  27 — 597. 
injunction  will  not  lie  to  restrain  expulsion,  27 — 597. 
though  equity  will  interfere  if  no  other  remedy,  27 — 597. 
remedy  same  for  suspension  as  expulsion,  27 — 597. 
if  one  publishes  article  on  expulsion,  reply  privileged,  27 — 598. 
Officers,  etc. ,  president  of  trustee,  23 — 39. 

when  not  allowed  to  enforce  legal  rights,  23 — 39. 

trustee  bank  liable  to  receiver  for  misapplication  of  funds,  23 — 39. 

if  wilfully  co-operates  with  others  to  improperly  declare  dividends  liable, 

23—40. 
80  to  creditor,  23 — 40. 
when  receiver  cannot  avoid  sale  by  director  to  bank  becaase  had  erected 

building,  23—40. 
when  officers  obtaining  judgment  against  to  obtain  preference,  a  fraad, 

24—197. 
when  and  how  officer  may  contract  with  his  corporation,  24 — 835-7. 
when  officer  obliged  to  account  for  profits  of  transaction,  24 — 836-7. 
how  far  directors  and  stockholders  may  deal  with,  27 — 813. 
directors  not  liable  for  money  converted,  if  money  goes  into  funds  of  cor- 
poration, 28—66. 
what  is  position  of  directons,  28 — 67. 
not  liable  civilly  for  libel  published  by  corporation,  28 — 67. 
8t(Kkholder 8,  mtiy  deaX  with  f  17 — 148. 

when  stockholders  not  liable  as  partners  on  expiration  of  charter,  1 7 

—649. 
though  a  director,  1 7 — 649. 
remedy,  old  stockholder  against  new,   ]  8 — ^222. 

when  settlement  with  stockholders  valid  as  against  creditors,  25 — 331. 
subscribers  for  stock  not  liable  for  debt  before  incorporation,  25 — 374. 
stockholders  not  liable  for  tort  of,  28 — 700. 
Miscellaneous^  ratification  by,  18 — 320. 

where  dealings  within  corporate  powers,   18 — 320. 

otherwise  where  expressly  forbidden,   18 — 320. 

stock  to  be  paid  for  when  A.  certifies,  may  show  certificate  fraudulent, 

18—321. 
transferred  stock  on  forged  assignment,   18 — ^222. 
rights  bona  fide  holder,   18—222. 
assignment  genuine,  company  negligent,  18 — ^222. 
resolution  by  managers  for  payment  of  life  insurance  binds  members  in 

in  suit  for  assessment  20 — 88. 
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Oosporatloii8 — continued. 

npon  what  members  loss  to  be  assessed,  20 — 88. 

how  far  and  against  whom  books  of  evidence.  20 — 755. 

what  must  prove  to  make  books  evidence,  20 — ^755. 

power  to  consolidate,  22 — 657,  650. 

remedy  when  illegal,  contemplated,  22 — 659. 

doctrine  of  tUtra  vires,  2 1 — 67. 

if  acysept  charter,  bound  to  perform  acts  required  of,  2 1 — 549. 

acceptance  of  charter,  creates  certain  duties  which  State  may  enforce, 

29—60. 
impliedly  agrees  to  execute  and  carry  on  privUeges,  29 — 60. 
act  dissolving,  etc.,  constitutional,  29 — 60. 
action  to  dissolve,  when  lessee  necessary  party,  29 — 60. 
to  whom  surety  must  give  notice  to  collect  fiiom  principal,  29 — 227. 
liable  for  malicious  prosecution,  29 — 628. 
property,  trust  fund  for  creditors,  24 — 835. 
may  follow  into  hands  of  stockholders,  24 — 835. 
membership  board  of  trade  not  an  asset,  27 — 597. 
may  be  guilty  of  some  crimes,  28 — 66. 
corporators  not  participating,  not,  28 — 66. 
corporator  has  no  individual  property  in  corporation,  28—66. 
to  bind  must  be  act  of  trustees,  and  even  all  stockholders  insufficient,  28 

—66. 
when  included  in  word  '*  person,"  28—788. 
liability  for  refusing  to  transfer  stock,  28 — 842. 
when  liable  for  debt  by  stockholders  before  orgaxuzation  and  when  not, 

17—649. 
when  liable  for  debt  contracted  by  promoters  of  company  before  Its  in- 
corporation, 23—642. 
when  liable  for  fraudulent  overissue  of  stock  by  agent,  24 — 64. 
do  take  fee  of  land,  or  only  an  easement  ?  26—404. 
what  notice  of  election  necessary,  27 — 887. 

See  Bona  fide  Holder, 

Building  Societies, 

Corporate  Elections, 

Directors, 

Disqualification, 

Election,  Corporate, 

Eminent  Domain, 

Forged  Instrument, 

Fraud, 

Intent, 

Mandamtu, 

Memoranda, 

Municipal  Corporation, 

Officers, 

Parties, 

Principal  and  Agent, 

Bai^oad  Bonds, 
Vol.  n.  41 
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See  BestraiTU  of  Trade, 
Setoff,  ' 
Stockholders, 
Trusts  and  Trustees, 
Ultra  vires. 
Vested  Right. 

Oorpse.    See  Burial, 

Oorpiu,  when  invaded,  if  income  insufScient,  14 — 419 ;  20—696. 
when  premium  on  gold  part  of,  14—419  ;  25 — 799. 
cannot  take  costs  out  of,  25 — 799. 

^^Legacy, 
Life  Estate, 

OoRoboratioii,  of  adultery,  may  show  intercourse  after  suit  and  out  of  State, 
21—288. 
evidence,  similar  acts  admissible,  2 1 — ^288. 
as  to  seduction  under  promise  marriage,  2 1 — 296. 

Costs,  when  refused  on  ground  unnecessarily  severed,  25—20. 
in  consolidated  actions,  26—251. 
when  United  States  or  State  liable  to,  26—265. 
when  expense  of  stenographer^  notes  cannot  be  taxed,  26 — ^368;  29 

—542. 
when  one  incurring,  may  reoover  them  as  damages,  26 — 626. 
when  expenses  of  commission  proper,  29 — 542. 
where  plaintiff  succeeds  on  some  counts  and  defendant  on  some,  29—780. 

See  Damages, 

Discontinuanee, 
Bes  adjudieaia. 
Sheriffs, 
United  States. 

Oonnsel,  when  advice  of,  may  be  shown,  16—^6. 

party  holding  affirmative  right  to  open  and  close,  22 — ^739. 

if  right  refused,  in  some  States,  cause  for  reversal,  22 — 739. 

right  not  lost  by  failing  to  claim  until  summing  up,  22 — ^740. 

if  in  tort  damages  not  admitted  by  failure  to  deny  and  plaintiff  entitled 

to,  22—740. 
in  some  States  courts  hold  to  be  matter  of  discretion  which  party  to  have, 

22—740. 
in  some  is,  unless  shown  injury  manifestly  resulted  from,  22—740. 
last  link  in  chain  of  legal  right  as  sacred  as  the  first,  22 — ^741. 
if  unduly  restricted  new  trial  granted,  22 — 741. 
in  capital  cases  should  rarely  be  done,  22 — ^741. 
right  of  court  to  restrict  as  to  time  in  criminal  cases,  22 — ^741. 
in  some  States  held  court  cannot  restrict  as  to  time  or  number,  22 — ^741. 
in  some,  court  may  restrict  if  allowed  reasonable  time,  22—741. 
remarks  as  to  value  of  right  to  be  heard  by  counsel,  22 — ^741. 
care  to  be  exercised  by  court  in  restricting,  22 — ^741. 
if  not  time  enough  to  hear  fully,  cause  should  be  postponed,  22—741. 
new  trial  granted  where  limited  to  Ave  minutes,  22—742. 
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so  where  to  half  an  honr,  22 — 742. 

how  far  may  restrict  subject  of  remarks  or  books  to  be  read  from,  22 

—742. 
in  England,  unless  alleged  confession  stated  in  opening  in  some  cases 

cannot  be  proved,  22 — 742. 
in  Virginia,  held  defendant  had  right  to  be  heard  bj  counsel  though 

court  controlling  power  as  to  time  to  be  allowed,  22 — 742. 
no  matter  how  dear  and  unimpeached  case  made,  22 — 742. 
jury  came  in  for  fresh  instructions  where  court  refused  to  hear  counsel, 

22—742. 
counsel  may  read  reported  case,  22 — 742. 

though  not  to  show  how  another  jury  treated  certain  facts,  22 — ^742. 
counsel  may  give  their  views  of  law,  22 — 742-8. 
though  jury  to  finally  take  law  from  court,  22-^743. 
concluding  counsel  must  cite  other  to  authorities  intends  to  use,  22 

—743. 
if  insanity  claimed,  court  should  not  allow  prisoner  to  discharge  his 

counsel,  but  should  allow  counsel  to  control  trial,  22 — ^748. 
when  affidavit  valid  and  when  invalid  if  taken  before,  25 — 8. 

See  Attorneys, 

HUgal  Agreement, 
Motive, 
Partnership, 
Undertaking, 
Undue  Influence, 
Ooimsellor,  when  affidavit  valid,  and  when  invalid,  if  taken  before,  25 — 8. 

Ooonter-olaim,  each  must  be  complete  in  itself ;  how  far  may  refer  to  another, 
23—318. 
of  money  lost  while  gambling,  21 — 588. 

See  Bank, 
Set-off, 

Oonnta,  each  must  be  complete  in  itself ;  how  far  may  refer  to  another,  23 
—818. 
where  each  party  succeeds  on  some  of  counts,  29 — 780. 
Oonnty,  liability  to  convict,  30—837. 

See  Juriediction, 
Mandamus, 
Municipal  Corporations, 

Ooonty  Judge.    See  Disqualification. 

Oonponi,  when  paid  and  not  sold,  24 — ^288. 

See  Bonds, 

Oawet  MartiaL    See  Injunctions, 

Ckmrts.    See  Day, 

DisqutiUfication, 
lUegal  Agreements, 
Judge, 
Jwrisdietion. 
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27ie  foUomng  run  with  the  land,  viz. : 
examples  of,  which  run  with  land,  18 — 768. 
not  to  build  beyond  certain  line,  when  runs  with  land,  16 — 688. 
binds  grantee  with  notice,  16 — 698. 
further  assurance,  18 — 769. 
quiet  enjoyment,  18 — 769. 
when  "grant"  and  "demise"  create  implied  for  quiet  enjoyment,  18 

—768. 
of  warranty,  18 — 789. 
to  rebuild  or  repair,  18 — 769. 

not  to  let  other  lands  for  particular  purpose,  18—769. 
to  build  and  maintain  fences,  18^769. 
to  pay  taxes  and  assessments,  18 — ^769. 
to  pay  taxes  and  assessments,  what  tenant  must  pay,  24 — 678. 
not  to  assign,  etc.,  without  written  consent,  18^769. 
to  assist  in  repairing  canal  for  draining,  18 — 769. 
though  notice  to  assist  necessary,  1 8 — 769. 
to  erect,  repair,  and  rebuild  dam,  18 — 769. 
so  to  keep  flume  at  certain  height,  18^769 
that  lessee  may  use  conduit  and  superfluous  water,  18—709. 
duty  of  grantor  in  such  case,  18^769. 
to  surrender  premises  in  good  condition,  18 — 769. 
not  to  cut  timber,  18^769. 
to  draw  off  water  six  days  in  year,  18 — ^769. 
to  extend  lease  two  years,  18—769. 
condition  re-entry  for  non-payment  rent,  18 — ^769. 
annual  rent  upon  grant  in  fee,  18—^769. 
against  incumbrances^  18 — 769. 
against  use  as  a  cemetery  not  incumbrance,  29 — 629. 
but  must  sue  on  covenant  and  not  for  money  paid,  18—769. 
to  pay  for  house  to  be  erected  by  tenant,  18-^769. 
by  lessee  to  insure  buildings,  18 — ^769. 
though  lessor  authorized  to  insure  on  default,  18—769. 
damages  in  such  case,  18-^769. 
as  to  way,  runs  with  land,  21 — 868. 
for  easement  runs  with  the  land,  23 — 888. 
purchaser  under  judgment  acquires  benefit  of,  18—768. 
and  of  covenants  by  different  grantees,  18^768. 
must  be  privity  of  estate  at  time  of  breach,  1 8—768. 

The  fdUowing  do  not  run  wUh  land : 
to  return,  replace,  or  pay  for  chattels  leased  with  land,  l^^^lL 
by  lessee  to  pay  note  as  part  of  consideration  for  demise,  1^ — *^ 
proviso  may  re-enter  if  lessee  convicted  of  offence,  18—770-  ^^ 

by  lessor  not  to  build  or  keep  house  for  sale  of  spirits  within  »*** 

18—770. 
to  pay  off  mortgage,  18 — 770. 
though  covenantee  can  recover  without  payment,  18—770. 


i 
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to  baild  shop,  set  up  maeliinerj,  and  do  certain  work  of  lessor  therein, 

18—770. 
when  eaves  do  not  belong  to  grantor,  remedy  of  grantee,  18 — 770. 
to  pay  half  expense  party -wall  when  used,  does  not  run  with  land, 

27—644. 
JJter-acquired  title,  if  none  of  title,  after-acqaired  title  does  not  pass,  27 

—491. 
deed  with  warranty  estops  title  subsequently  acquired,  30 — 17. 
so  in  favor  of  subsequent  grantee.  30 — 17. 
so  on  sale  of  interest  in  patent,  30 — 17. 

not  however  as  against  mortgagee  on  acquiring  of  second  title,  30 — 17. 
though  will,  as  to  excess  of  value,  30 — 17. 
will  not  on  mere  quitclaim  without  covenant,  30 — 17. 
if  covenant  estops,  30 — 17. 
bntif  conveys  merely  **  right,  title  and  interest"  of  grantor  instead  of 

lands,  warranty  applies  only  to  that,  30 — 17. 
and  acquired  title  may  be  enforced,  30 — 17-8. 
if  assignee  takes  mortgage  on  faith  of  mortgagor,  latter  estopped  from 

asserting  after-acquired  title,  30 — 86. 
ParHeular  use,  etc.,  if  covenants  not  to  use  for  particular  purpose,  will  be 

restrained  without  regard  to  degree  of  annoyance,  27 — 525. 
yendor  said  during  negotiations,  covenants  against  using  adjoining  build- 
ing for  boarding  house,  27 — 525. 
specific  performance  agreement  for  renewal  not  enforced,  if  assignee  of 

lease  has  allowed  to  use  for  boarding  house,  27 — 525. 
will  be  of  agreement  to  make  particular  kind  of  stairs,  27 — 525. 
when  tenant  enjoined  from  using  for  prohibited  purpose,  30 — 46. 
when  lease  does  not  restrict  to  particular  use,  30 — 46. 
effect  of  landlord  covenanting  not  to  let  adjoining  land  for  particular 

purpose  and  breach,  30 — 46. 

to  build  on  particular  line  or  in  particular  manner,  23 — 882. 

grantee  may  enforce,  23 — 882. 

to  build  on  particular  line,  25—882. 

not  to  build  except  on  particular  line,  etc.,  24t— 486. 

MueeUaneaus,  tenant  may  prevent  obstruction  of  view,  16—698. 

projection  of  bay  window  violation  of,  16 — 608. 

if  appreciable  obstruction  court  will  interfere,  16—699. 

though  if  no  eovenant  must  be  sensible,  16 — 699. 

but  in  such  case  must  have  a  right  to  light,  16—699. 

high  wall  is  a  violation  of  covenant,  16—699. 

whether  stone  stoop  is?  16—699. 

when  grantee  of  one  lot  entitled  to  relief  and  when  not,  16^-699. 

otherwise  if  imposed  as  part  of  a  general  plan,  16—699. 

when  grantor  can  and  when  cannot  maintain  action  for  benefit  of  grantee, 

16--699. 
acquiescence  in  violation  by  one  owner  no  bar  to  enforcement  against 

another,  23—888. 
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OovenantB — continued. 

notice,  intention  to  violate,  sufScient  to  restrain,  23 — S83. 
when  right  to  enforce  lost,  by  allowing  building  contrary  to,  23—383. 
when  ancestor  binds  heir,  23 — 333. 

in  lease  that  lessor  to  pay  for  improvement  at  expiration  thereof,  23 — 463. 
deed  does  not  necessarily  extinguish  one,  in  executory  contract,  not  per- 
formed by  deed,  23—763. 
general  rule  are  so  extinguished,  23 — 764. 
but  not  as  to  collateral  covenants,  23 — 764. 
or  where  two  instruments  clearly  show  not,  23 — ^764. 
difficulty  of  determining  whether  covenant  is  collateral,  23 — 76i. 
true  rule  for  doing  so,  23 — 764. 
sometimes  question  whether  intended  to  surrender  preliminary  covenants, 

23—764. 
in  absence  proof,  no  presumption  intended  to  give  them  up,  23 — 764. 
agreement  vendee  to  retain  possession  for  specific  period,  not  extinguished, 

23—764. 
though  merged  in  conveyance,  unless  contract  clearly  mimifeslfl  contrarT 

intent,  23—764. 
this  includes  implied  contract  of  title,  23 — ^764. 
to  extent  of  grant,  extinguishes,  23 — 764. 
if  after  executory  agreement  house  burned  and  purchaser  takes  deed,  all 

right  to  indenmity  for  loss  house  gone,  23 — 764. 
agreement  contains  certain  number  of  acres,  if  no  such  in  deed,  no  rom- 

edy  for  deficiency,  23 — 764. 
first  contract  not  performed  ;  new  one  made  and  deed  delivered  in  escrow ; 

supersedes  first  though  never  performed,  23 — 764. 
general  rule,  deed  full  performance,  23 — 764-5. 
collateral  covenants  exception  to  rule,  23 — ^765. 
also  agreement  to  do  series  of  acts  at  successive  periods,  23 — ^765. 
or  distinct  and  separable  acts,  23 — 765. 
another  exception  when  title  in  third  person,  23 — 765. 
80  where  vendor  deeds  to  third  person  at  vendee's  request,  23—765. 
so  where  deed  accepted  through  fraud  or  mistake,  23 — 765. 
when  wife  by  joining  in  deed  does  not  extinguish  a  mortgage  held  by 

her  on  same  lands,  23—765;  30— 18. 
when  deed  not  made  pursuant  to  executory  contract,  23 — ^765. 
when  damages  continuing,  so  more  than  one  suit  will  lie,  27 — 357-d. 
to  rebuild,  not  extinguished  by  once  rebuilding,  28—348. 
difference  between  security  and  indemnity,  29 — 174. 
action  on  against  devisee  of  covenantor,  18 — 768. 
assignee  of  part  of  land  may  sue  on,  18 — 768. 
assignees  of  rent  merely  but  not  of  reversion  not  liable,  18—768. 
assignee  of  lease  not  liable  on  coven-ant  of  assignor,  27 — 791. 

See  CoTiditions, 
Crops, 
Damages, 
Easements, 
Estoppel, 
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See  Hwr^ 
Inmrance, 

Landlord  and  Tenant, 
.    Lease^ 
Novation^ 
PartywaU, 
Subrogation,' 

Oraditon,  stajing  waste,  20— 729. 

when  may  reach  legacy  or  fund  given  to  debtor  for  support,  23 — 175 ; 

24—544. 
cannot  require  trustee  to  exercise  discretion  in  favor  of,  23—475. 
when  cannot  reach  proceeds  of  sale  of  stockbroker's  seat,  23—477 ;  24 

—161. 
seat  in  board  of  trade  not  asset,  27 — 597. 
when  settlement  by  corporation  with  stockholders  valid  as  against,  2£( 

—381. 
when  settlement  on  marriage  valid  as  against,  22 — 860. 
of  corporation,  cannot  sue  directors  for  misappropriation,  22 — 658. 
not  affected  by  misappropriation,  22 — 658. 
when  surrender  bj  debtor  of  land  contracted  for,  valid  as  to  his  creditors, 

22—708. 
when  may  sue  to  have  prior  judgments  cancelled,  21 — 557. 

See  Chattel  Mortgage, 

Executors  amd  Adminiitrators, 

Fixtures, 

Fraud, 

Fraudulent  Agreements, 

Fraudulent  Trantfers, 

Heirs,  • 

Illegal  Agreements, 

Life  Estate, 

NovcUion, 

Partnership, 

Sale, 

Stockholders, 

Stoppage  in  Transitu, 

Subrogation, 

Vendor  and  Vendee. 

Chredltor's  Bill,  attorney  has  not,  per  se,  authority  to  commence,  26 — 52. 

See  Creditors, 

Orime.    See  Griminal  Law. 

Illegal  Agreements. 

Orimlnal  Law, 

Sentence,  commencement,  whether  sentence  commences  at   imposition  or 
actual  incarceration,  30 — 512. 
maj  be  changed  same  term,  if  no  part  executed  or  satisfied,  30 — 512-3. 
though  not,  if  execution  commenced  or  partly  satisfied,  30 — 518. 
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ImpriBonmsDt  before  senteiioe  not  allotred  od,  30 — SIS. 

though  after  conviction  will,  30 — S18. 

whether  time  at  Inrgo  on  bail  lo  be  aUowed,  30—518. 

ifeeMp«e,  must  serve  the  unexpired  tenn,  though  il  kkd  not  eaoped,  an- 

tence  would  have  expired,  30— 51B-7. 
If  time  of  MDlence  elapses  without  imprisonment  endnred,  pristnier  mq 

be  brought  before  oonrt  and  Dew  date  for  ita  banning  fixed,  30 

--*I7. 
remedy,  If  da;  for  capital  punishment  passed  withoot  Infliction,  30—SVt- 
proceediDga  to  enforce  nnsatlBGed  portion  of  escaped  convict's  pniiiili- 

ment,  30— 517. 
rale  in  Ifae  Tork  in  such  case,  3fr— 517. 
If  prisoner  escapes,  court  will  not  hear  appeal  or  application  in  his  behalf 

until  he  retnniB  and  places  himself  wiUiln  juiiedietlon  of  cooit,  30 

—518. 
Smtenee,  eumTiiatm,  cumulative  BentenMe,  difierent  counts  In  same  indict. 


after  Imprisonment  oi 

another,  29— 13S. 
several  sentencee  run  together  unless  one  directed  to  commoncs  at  temi- 

nation  of  another,  20 — 133. 
camnlatlve  seDtenee  ma;  be  imposed  to  oommence  at  terminatiou  of  prior 

one,  30—518. 
sentence  directed  to  commence  at  end  of  another,  snbaeqaentlf  adjudged 

void,  29— 4SS. 
more  than  maximum  on  one  coont  cannot  be  Imposed  in  gross  ;  should  ta 

separate  punishment  on  each  count,  29 — 433. 
sentence  on  one  indictment  ma/  be  made  to  commence  at  teiminatioa  of 

another,  29—183. 
so  on  several  ooants  in  one  indictment,  29—434. 
when  to  oommence  on  one  prisoner  already  serving,  and  how  such  IM- 

tence  proved  before  oonrt  imposing  second  sentence,  29 — 434. 
not  sufficient  to  say  "  cnmulative  on  former  aentence,"  29 — 434. 
so  to  oommence  on  tenninaUon  of  former  sentences,  too  indefinite,  29 

—434. 
one  under  sentence  maj  be  tried  and  convicted  of  offence  oommitted  white 

under  sentence,  29—434-7;   39—518. 
convict  eecaped,  oommitted  crime  and  sentenced,  to  oommence  at  end  of 

former  sentence,  29 — 137. 
if  escapes  after  trial  and  before  sentence,  ma;  be  aentenoed  <»  eqilnfe, 

29—437. 
if  tried  and  sentenced  cannot,  at  sDbseqnent  term,  be  tried  for  offDoa 
e</brs  first  sentence,  29—437. 
UtetBaiitouM,  if  Insanity  alleged,  court  should  not  allow  prisoner  to  dlsdiuge 
ooonael,  but  should  allow  counsel  to  manage  case,  22— -743. 
jurisdiction,  crime  within  500  yards  of  county  line.  28 — S3, 
when  depoeitiona  may  be  read  on  acoonnt  of  Ulneaa,  etc.,  of  witness.  28 
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stockholder  not  liable  for  act  of  corporation,  28—700. 
when  court  may  instruct  jary  to  convict,  12 — ^284. 
selling  diseased  meat,  2 1 — 144. 

See  Abortion, 

Aeeident, 

AceompUce, 

AsaatUt  and  Battefiry, 

Corroboration, 

Countel, 

Cruelty  to  Animals, 

Discharge, 

Dying  Deelaratione, 

Bndenee, 

ExtradUion, 

Forgery, 

Indictment, 

Intent, 

Jurisdiction, 

Libel, 

ManMaughter, 

Motine, 

Obscene  Language, 

Obscene  Literature, 

Perjury, 
*  Sape, 

ffurvi/vorsMp, 

Venue, 

Witness. 

Orops,  when  pass  to  vendee,  14—210 ;   17—308. 

when  not  to  inchoate  purchaser,  17 — 808. 

when  purchaser  under  mortgage  foreclosure  takes,  17 — 808;  iSO — 
478,  729. 

unless  reserved  on  such  sale,  1 7 — 806. 

land  sold  under  surrogate's  order  to  pay  debts  of  deceased,  17 — 808. 

growing  at  death  of  owner  go  to  representative  in  New  York,  17 — 808. 

BO  \n  Indiana,  17—808. 

in  Maine  go  to  devisee,  1 7 — 806. 

though  as  against  heir,  to  representative,  17 — 300. 

after  death  of  mortgagor  widow  raised  crop,  17 — 800. 

lease  of  land  to  be  divided  in  cribs,  when  does  not  pass  till  divided,  17 
—809. 

privilege  to  lessee  to  sow  fall  crop,  17 — 809. 

grain  raised  set  apart  to  owner  before  sale,  17 — 309. 

sale  reserving  right  to  tenant  to  gather,  17 — 809. 

tenant  to  leave  if  sold,  but  to  be  paid  for  crop ;  if  not  paid  for,  may  har- 
vest as  against  purchaser,  20—^57. 

fraudulent  vendee  raised,  17 — 809. 
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Oropa — eOTiHnued. 

'  replevin  for  growing  cTi>ps,   1 7 — 809. 

If  sowed  by  dubtor,  cannot  fnadnlentlf  etmvej  80  U  to  prennt  In}, 
aO— 478. 

otherwlBe  If  sowed  bj  ffTanUe,  20 — 178. 

whether  tenuit  can  abandon  tenancy  eo  aa  to  depriFe  pnrchiaat  at  (Stk, 
20—478. 

tbongh  had  deed  BDbjea  to  mortgage,  if  did  not  agree  to  payit,  20-4tS. 

where  landlord  to  have  part  tifter  dWi^on,  In  whom  title,  20—476. 
OroM  BilL    Bee  DeftuidaTiU. 
Grown.    See  Untied  Staie». 

Omelty  to  «n<m.l.^  what  ia  and  what  not,  20—064. 
Oul  do  Bao,  ma;  be  highway,   17—268. 
OnmoIatlTO  IiOgao;,  when  legadea  held  not  to  be,  26 — 1^ 

8ee  Ltgaey. 
Oiiisnlativa  Sontanoaa.    Bee  Orvninai  L<m). 
OaratlT*  Btatntei,  effects  of,  IS— S22. 
Oiirteay.    See  Doaer. 
Onstom,  to  mtuk  checks  on  other  banks  "  paid  "  before  presentation,  24—130. 

when  not  admiaaible,  to  show  purchased   In  good  taltb  and  got  ti''^ 
though  bill  of  lading  showed  title  in  another,  24—358. 

to  set  oS  insarance  ag^nst  broker  not  valid,  20 — 17. 

of  trade  may  make  payment  to  agent  good,  26 — 48. 

one  not  bound  by,  unless  aware  of  it,  29 — 138. 

when  proof  of,  inunaterial,  30 — 669. 
See  Ifegtiffenee. 


Continuinff,  when  oontlnulng.  so  more  than  one  salt  will  lis,  21-8® ;  SI 
—857-9. 

ling  and  when  can  be  no  teeortd  tecoverj,  28—348- 

degtiatt,  when  new  trial  granted  on  account  of  inadaqurteW 

lamages,  28—847. 

(nred  mast  render  as  light  as  poesible,  23— 1<W- 

ty  Injured  must  leeaen,  only  one  of  good  failli  toi  f*''  '**'' 

ich  as  could  avoid  by  reasooable  diligenM,  23— 1<)I' 

ned  hay,  supposed  cleaned,  did  not  employ  raleriMT  ■"" 

-101.  . 

:  gravel  bronght  on  to  ground,  by  stream,  from  baprope"^ 
-101.  _» 

lauy  liilled  cattle,  owner  did  not  diaposB  of  dead  bmw*  »" 

I  refused  to  take  anaesthetic,  and  to  pennil  rrine™" 
!»-101. 
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Damagtes — eanHnued. 

if  may  prevent  bj  trifliug  repairs  mast  make  them,  23 — 100. 

when  should  repair  to  lessen,  27 — 358. 

whether  should  have  lessened  bj  vaccinating  against  small  pox,  question 

of  fact,  20—458. 
Liquidated,  etc.,  when  liquidated  and  when  not,  21 — 685. 
when  word  "forfeiture"  changes,  21 — 686. 
if  penalty  named,  may  recover  full  measure  of,  though  exceeds  it,  21 

—686. 
when  sum  per  day  fixed  as  unliquidated,  2 1 — 686. 
so  much  each  day  failure  to  perform,  17 — 419. 
agreeing  to  pay  $10  for  every  day  house  not  finished,  20 — 210. 
grocer  selling,  and  agreeing  not  to  engage  in  business  again,  20 — ^210. 
fact  called  ''liquidated"  damages,  does  not  necessarily  make  it  so,  20 

—210. 
when  agreement  to  pay  certain  damages  during  failure  to  perform,  held 

not  to  be  liquidated  damages,   20 — ^211. 
Profits,  when  profits  may  and  when  may  not  be  recovered,  16—826,  885 ; 

22—784. 
against  carrier  for  delay,  22 — 784. 
ordinarily  profits  not  recoverable,  20 — 109. 
on  breach  of  warranty  on  sale  of  cabbage  seed,  20 — 109. 
where  one  sublets  contract,  20 — 109. 
contractor  hindered,  may  recover  loss  of  profits,  20 — 110. 
80  if  work  from  delay  more  expensive,  20 — 110. 
and  does  not  waive  right  thereto  by  proceeding,  20 — 110. 
if  contractor,  to  finish  within  prescribed  time,  hindered,  time  allowed 

after  begins,  20—110. 
profits  lost  from  sale  after  long  delay,  in  consequence  of  railway  company 

not  furnishing  such  cars  as  agreed,  for  freight,  20 — 110. 
should  have  recovered  only  extra  cost  of  transportation,  20 — 110. 
profits  from  failure  to  supply  gas,  30 — 572. 
'  Bide  of,  ordinarily  only  such  as  naturally  flow  from  breach,  20 — 109. 
expense  of  working  engine  while  trying  it,  20 — 109. 
carriage  springs  made  from  warranted  steel,  proved  defective,  20 — 109. 
such  as  might  ordinarily  have  l>een  contemplated  from  breach,  20 — 109. 
only  such  as  parties  contemplated  or  may  fairly  supposed  to  have  con- 
templated, 30— 9. 
on  sale  for  specific  purpose,  special  damages  may  be  recovered,  20-^09. 
unpaid  purchase  price  to  be  deducted,  20^ — 109. 
on  ordinary  warranty,  20 — 109. 
if  depends  on  contingency  of  expected  action  of  third  person,  too  remote, 

30—9. 
commissions  broker  would  have  earned,  too  remote,  30 — ^9. 
from  not  repeating  message,  30 — 9. 

direct  and  remote,  from  negligence  in  making  search,  30 — 881. 
on  breach  of  covenant  not  to  carry  on  business,  20 — 804. 
measure  of  for  breach  of  agreement  to  pay  another's  debt,  25 — 639. 
on  conditional  sale,  part  paid,  26 — 537. 


L 


662  DIGEST  OF 

DunagM— eoftfinuwl. 

ou  bre*ch  of  contnct  to  mU  goods,  20 — 109. 

in  caae  ot  oil-cloth  injured  daring  transportaUoD,  29 — 111. 

on  agreement  to  secare  or  indenmifj,  29 — 173-4. 

for  biekcb  of  agreement  that  cert^n  stockholders  shall  all  sell  togetiur, 
23—758. 

for  refusing  to  transfer  stoch,  28— 8«i. 

on  DoaathorlEed  sale  of  stocks  hj  broker,  29 — 126. 

breach  of  agreement  to  repair,  23 — 100. 

for  breacb  of  agreement  to  keep  vrtj  in  repair,  21 — B83. 

such  damagaa  oontinuouB,  21 — 862. 

tenant  after  notice  to  landlord  ma;  make,  23 — 100. 

tenant  cannot  maintain  for  intermptlon  to  buHlnees  whUe  dUigeDtlf  re- 
pairing, 23—100. 

but  if  landlord  makes,  liable  for  negligence  in  making,  23^101. 

tenant  maj  recoup  damages  for  failure  of  landlord  to  repair,  25 — 118. 

if  tenant  agrees  to  pay  taxes,  landlord  maj  recover  full  amoiut  <d 
though  has  not  himself  paid  them,  24 — 574. 

where  different  persons  contribute  to  an  injury.  28 — SOS. 

against  diSerent  parties  polluting  or  oslng  stream,  30 — 90. 

different  parties  excavating,  SO — 00. 

where  animals  of  diCFerent  owners  do  so,  26 — 808. 

when  may  show  advice  of  counsel,   16 — BS. 

to  be  OD  qvantvm  meruU,  if  perfonnutce  excused  by  stckneBS,  26— SOS- 

from  overflow  of  privies,  etc.,   19 — 7. 

meeting  of  commissioners  to  assess  and  hearing,  20 — S33. 

hj  mortgagee  against  one  injuring  secaritj,  20 — 739. 

suit  against  mortgagor  hj  mortgagee,  23 — 50fi. 

if  grantor  of  one  assuming  mortgage  compelled  to  pay.  may  reeovs  of 
grantee,  and  latter  cannot  deduct  costs  of  (oreclosaie,  25 — MS. 

value  of  land  at  time  of  descent  cast.  Irrespective  of  subsequent  impTOTS- 


dty  when  liable  for  changing  grade  of  street,   16 — 78. 

what  is  repair  and  what  not,   16 — 7S. 

sold  as  Bristol  cabbage  seed  but  not.  16—896. 

rule  of  for  depriving  of  support,  2S — 774. 

so  for  letting  water  Into  mine,  25—774. 

for  Kfo^g  to  loan.  25—826. 

great  industry  ought  not  to  suffer  from  slight  incooTonlanoe,  23— S4S. 

crops  lost  from  reaper  breaking  down,  28 — 157. 

from  delay  in  delivery  of  reaper,  28 — 157. 

mle  of,  in  action  against  railway,  28-^76. 

owner  of  cattle  cannot  recover  for  injury  thereto  from  drinking  ptdaoned 
water,  after  he  knew  facts.  30— S69. 

one  left  cattle  with  those  diseased  purchased  of  another,  aftR'  knew  of 
it,  28— 1S6. 

remedy  of  insurer  ag^nst  wrongdoer,  and  of  mortgagor  against  mortga- 
gee rscdving  insurance,  24^-212. 

on  failure  to  insure  for  leewr's  benefit,  18—769. 
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Damages — eorSinued, 

in  suit  for  conversion  of  note,  24 — 858. 
where  party  sells  property  after  suit  for  conversion,  1 7 — ^247. 
one  wrongdoer  suing  other,  17 — 247. 

if  city  appeals,  when  one  boand  to  indemnify  not  liable  for  costs,  17 
.       -403. 

when  one  incurring  costs  may  recover  them,  26 — 626. 
how  far  must  name  customers  loMSt  by  slander,  16—552. 
in  suit  for  destroying  gambling  instruments,  28—424. 

See  Action, 

Animals, 

Arrest, 

Ga/rri&r, 

Former  Suit, 

Fraud, 

Goods  Sold, 

Landlord  and  Tenant, 

Life  Estate, 

Municipal  Corporation, 

Payment, 

Sale, 

Specific  Performance, 

Wrongdoers. 

Bay,  law  does  not  generally  regard  fractions  of,  28—754 ;  30 — 57. 

but  courts  will  when  justice  requires,  30 — 57. 

constitution  went  into  effect  day  of  election,  30 — 57. 

in  contest  between  attachment  and  assignment,  30 — 57. 

assignee  af te^  attachment,  30 — 57. 

general  rule,  proceedings  of  court,  statute,  etc.,  take  effect  earliest  moment 
of,  28—754. 

party  died  at  earlier  hour  than  judgment,  28 — ^754. 

notice  appeal  served  earlier  than  perfection  of  judgment,  28 — ^764. 

execution  delivered  earlier  than  judgment,  28—754. 

so  service  of  writ  earlier  than  filed,  28—754. 

levy  made  earlier  than  passage  of  statute  affecting  levies  theretofore, 
28—764. 

sale  had  before  statute  passed,  but  same  day,  28 — ^754. 

maxim  law  does  not  regard  fractions  of,  how  affects  bankruptcy  proceed- 
ings, 28—754. 

general  rules  subject  to  numerous  exceptions,  28—764. 

in  determining  which  levy,  docket,  etc.,  has  preference,  law  regards  frac- 
tions, 28—764. 

statute  that  may  be  done  "  after  "  certain  number  of  days,  28 — ^765. 

Bay  in  Oonrt.    See  Besale. 

Beaf  and  Dumb,  how  arraigned  and  tried  for  crime,  and  how  examined  as  a 
witness,  17—111. 

Beath,  may  be  proved  by  circumstances,  20— 87. 
what  sufficient  evidence  of,  20 — 87. 
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I>emth— continued. 

presumption  as  to,  13—676;   15—648;  20— 87. 
presumption  as  to  survivorship  and  how  if  one  of  several  proved,  20—68. 
resolution  of  managers  of  insurance  company  for  payment,  binds  mem- 
bers, 20—88. 
letters  of  administration  not  sufficient  proof  of  in  suit  for  insurance,  20 
—88. 

See  AbcUement,    . 
Premtmptian, 
Stockholders^ 
Survivorship. 

Debtor,  seat  in  board  of  trade  not  asset,  27 — 597. 

See  Assignment, 

Chattel  Mortgages, 

Oreditars, 

Fraud, 

Novation, 

PartnerMp, 

Principal  and  Surety, 

Sale, 

Stockholders, 

Subrogation, 

Surrender. 

DeceaMd  Persons.    See  Memoranda. 

Declarations,  how  far  admissible  on  question  as  to  whether  intended  adTtnee- 
ment,  25—188-9. 
declarations  of  decedent  admissible  against,  to  show  gift,  22—689. 
of  testator  incompetent  to  prove  ademption,  27—47. 
each  count  must  be  complete  in  itself ;  how  far  may  refer  to  anothsr, 

23—818. 
of  insured  cannot  affect  person  to  whom  policy  payable,  22 — 706. 

See  Advancement, 
Baetardy, 
Dissatitfacti&n, 
Evidence, 
Marriage, 
Bes  gesta, 
Wills. 

Deed,  what  passes  as  appurtenant,  and  what  does  not,  24—485. 
only  to  build  on  particular  line,  etc.,  24—486. 
assuming  prior  mortgage,  grantee  may  show  taken  as  security  onlyi  24 

—634. 
when  does  not  convey  piece  of  ground  in  other  deed  referred  to,  29— 59(^ 

See  Conveyance, 
Covenants, 
Eaeements, 
Eaves, 
Egtoppd, 
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See  Illegal  Agreements,    . 
Ineumbranee, 
NoHee, 
Beeord, 
Signature^ 
Support, 
Way, 
De  fiicto.    See  Officers. 

Default,  if  judgment  for  too  small  amount  bj  mistake,  opened  on  application  of 

plaintiff,  18—560. 
opening  on  note  given  to  compound  felony,  27—460. 
even  as  against  bona  fide  holder,  27 — 460. 
power  to  open  where  service  by  publication  and  no  actual  notice,  28 

—172. 
if  misled  by  error  in  publication,  28 — 172. 
right  of  third  person  to  be  let  in,  28—172. 
terms  on  which  will  be  let  in,  28 — 172. 

does  not  apply  where  service  on  agent  appointed  under  statute,  28 — 172. 
if  moves  to  change  venue,  party  takes  inquest  at  peril  of  result,  23—856. 

Defence.    See  Cause  of  Action, 

Default. 

DeliBndants,  when  and  how  far  may  be  delayed  by  equities  between  co-defend- 
ants, 20—777. 
when  such  defendants  should  commence  new  suit,  20 — ^777. 
when  co-defendants  must  litigate  or  be  precluded,  20 — 777. 
when  must  serve  answer  on  co-defendant,  20 — ^777. 
when  entitled  to  notice  of  proceedings  by  co-defendant,  20 — ^777. 
if  have  adverse  interests  must  serve  answers  on  each  other,  27 — 628. 
when  judgment  determining  rights  as  between  themselves  improper,  2G 

-480. 
when  refused  costs  because  unnecessarily  severed,  25 — 20. 

See  Adverse  Parties. 
Definitfons.    See  Words. 

Delivery,  had  access  to  papers  of  deceased,  22 — 689. 
of  escrow  contrary  to  terms  not  binding,  20^-595. 
when  no  contract,  though  delivery  obtained,  30 — 819. 

See  Carriers, 
Condition, 
Parol  Evidence, 
Sale, 

Stoppage  in  Trcmsiiu, 
Title. 

Demand,  moneys  received  in  good  faith  must  be  demanded  before  suit,    18 
--560. 
before  suit  when  properly  not  entitled  to  small  quantity,  but  refusal  put 

on  ground  entitled  to  none,  28—888. 
when  necessary  of  stockholder,  25 — 658, 
none  necessary  for  money  lost  at  gaming,  21 — 681. 
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Demand — continued. 

thoagh  interest  only  dates  from  demand,  21 — 531. 

when  necessary  to  entitle  to  interest,  21 — 790. 

when  necessary  by  purchaser  of  property  of  sheriff  who  has  levied  on, 

21—776. 
necessary  against  bona  fide  parcbaser  on  condition,  24 — 362. 
necessary  where  money  paid  by  mistake,  20 — 591 
on  conditional  sale,  30 — 815. 

See  Chattel  Mortgage, 
CforMUioM, 
Sale, 
Wrongdoer, 

Domise,  when  word  creates  implied  warranty,  18 — ^768. 

Demnxrage,   18—260;  28—210. 

Demurrer,  for  improper  joinder  of  sarvivor  and  representative  of  deceased, 
30—258. 
improper  joinder  representatives  of  deceased  partner  with  survivor,  25 
-420. 

See  Pleading. 

Denial,  may  deny  and  justify,  20 — 313. 

See  Oatue  of  Action. 

Depositions,  when  may  be  read  on  account  of  illnefls,  etc,  of  witness,  28 
—358. 
if  judge  disqualified,  cannot  take,  28 — ^789. 

See  CommisHon. 

Depositor,  rights  of,  when  money  to  be  paid  on  check  to  C,  21 — ^796. 

See  Aengnment, 
Bank, 
Deputy.    See  Officers, 

De  son  Tort.    See  Execuiors  and  Administrators, 

Destruction  of  Property.    See  Oambling  Instruments, 

Devastavit,  when  sureties  of  personal  representatives  may  be  made  parte 
23—532. 

See  Executors  and  Administrators, 
Legacy. 

Devise,  when  legatee  may  take  land  instead  of  money,  26—607. 
on  condition  not  to  marry,  20 — 644. 
when  creates  precatory  trust,  and  when  does  not,  25—462. 

See  Election, 
Legaoies, 

Ma/rituMng  Assets, 
Subscribing  Witness, 
WiOs. 

Devisee,  of  covenantor,  how  to  be  sued  on  covenant  running  with  land,  18 
—768. 

See  Executors  and  Administrators, 
Meir. 
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Dlffaronoe,  In  coanterparts  of  agreement  which  to  control,  18 — ^238. 

See  Agreements. 

Direct  Damages,  on  negligence  in  making  search,  30 — 881. 

Directors,  what  is  the  position  of  directors,  28 — 67. 

power  of  depends  on  legal  meeting,  and  legal  notice  of  meeting,  20 

—281. 
stockholders  met,  new  election  if  surprise,  though  technicallj  correct, 

20—281. 
cannot  vote  on  propositions,  if  interested,  27 — 887. 
how  far  contract  with  corporation  valid,  27 — 818. 
relation  of  only  goes  to  good  faith  of  transaction,  27 — 818. 
if  secures  undue  advantage,  fraudulent,  27 — 818. 
gave  notes  to  themselves  and  got  judgment,  27 — 818. 
when  obtaining  judgment  for  preference  is  fraud,  24 — 197. 
got  paid  extra  for  their  stock  for  influence,  must  account  to  corporation 

or  stockholders  for  extra  sum,  27 — 814. 
when  hold  over  for  want  of  election  of  successors,  22 — 418. 
statement  out  of  session,  when  not  binding  on  corporations,  20 — 200. 
if  duty  to  make  report  or  liable  for  debts  of  corporation,  cannot  recover 

on  debt  due  to  self  if  not  made,  IB— 781. 
incurred  debt  before  incorporation,  25 — 874. 
rule  as  to  their  liability,  21—670. 
how  far  retaining  stock  is  of  fraud,  21 — 670. 
one  guilty  of  fraud  in  selling  stock,  liable,  21 — 670. 
owner  sold  to  corporation,  concealing  material  facts,  21 — 670. 
owners  conspired  to  form  company  and  sell  lands  to,  21 — 670. 
liable  to  one  who  purchases  stock  on  fraudulent  prospectus,  etc.,  21 

—670. 
if  buyer  be  told  of  facts  showing  prospectus  fraudulent,  cannot  recover, 

21-671. 
merely  allowing  name  to  be  used  to  float  company,  if  no  fraud,  does  not 

render  liable,  21—671. 
if  no  fraud,  directors  not  liable  to  purchaser  for  depreciation  from  prior 

mismanagement,  21 — 671. 
liability  for  money  lost  by  fraud  of  banker,  22 — 656. 
not  liable  civilly  for  libel  published  by  corporation,  28 — 67,  700. 
when  not  liable  for  money  going  into  funds  of  corporation,  28—66. 

See  Corporate  JBUections, 
Corporations, 
MtUtifariousness, 
OffleerSf 

Principal  omd  Surety, 
Stockholders, 
Trusts  ofnd  TrtuAees. 

ZMMtflbmance,  what  necessary,  of  fraudulent  settlement,  10 — 190. 
by  purchaser,  his  duty,  1 O^ — ^252. 

when  heirs  or  personal  representative  of  infant  may  disafl&rm,  20 — 664. 
when  ipfant  cannot  recover  back  what  father  paid  on  land,  20 — 664. 
Vol.  II.  42 
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DiBaffirmance — continued. 

infant  cannot  disaffirm,  20— 665. 

cestui  que  trust  must  disaffirm  within  reasonable  time,  20 — ^200. 

See  Praud 
Infant  t 

Principal  and  Agent, 
Ratification. 
DIsoharge.    See  Novation, 

PaHnership. 

Diaoontinoanoe,  how  perfected,  23 — 853,  854. 

required  to  pay  defendant's  costs  if  has  appeared,  23 — 853. 

if  not  paid,  defendant  may  proceed,  23 — 858. 

in  New  York,  if  has  employed  attorney,  entitled  to  costs.  23 — 854. 

whether  is.  if  has  not,  23—854. 

in  discretion  of  court  to  grant  or  refuse,  23 — 854. 

if  entered  of  course,  court  may  set  aside,  23 — 854. 

if  witness  dies,  on  terms  stipulating  his  testimony  may  be  read  in  any 

other  suit,  23—854. 
80  not  until  reference  as  to  alimony  dosed,  23 — 854. 
'  if  suit  discontinued  and  undertaking  cancelled,  defendant  appearing,  not 

ailectedby,  23—854. 
cannot  be  affected  to  prejudice  of  defendant,  23 — 854. 
in  equity,  leave  court  necessary,  23 — 854. 
how  affects  defence  of  former  suit,  23 — 854. 
after  motion  for  irregularity,  must  pay  costs,  23 — 854. 
after  motion  served,  ground  obviated,  party  moving  not  bound  to  Tetnn 

paper  immediately,  23 — 855. 
if  before  service,  need  not  pay  costs,  23 — 855. 
if  moves  to  change  venue,  party  takes  inquest  at  peril  of  result,  23 

—855. 
when  may  amend  defect  moved  against,  23 — 855. 
after  writ  sued  out,  in  England,  must  pay  costs  as  well  as  damages,  28 

—855. 
here,  not  until  service,  23 — 855. 
and  even  after  suit  good,  unless  plaintiff  ref uses  to  receive,  unless  costs 

paid,  23—855. 
how  to  plaad  in  such  case,  23 — 855. 

when  paid  to  derk  without  information  of  suit,  plaintiff,  if  notifies  de- 
fendant, will  not  accept,  and  retains  money,  may  recover,  23 — 855. 
otherwise,  if  uses  money  paid,  23 — 855. 
by  creditor  suing  on  behalf  of  self  and  others,  20— 339. 

Siaoovwy,  when  examination  of  person  of  party  may  be  ordered,  and  ham, 

effect  of  refusal  to  voluntarily  allow  second,  19 — 617. 

witness  may  be  asked  to  pick  out  offender,  19 — 618. 

evidence  as  to  condition  of  prisoner's  hand  compulsorily  exhibited,  19 

—618. 
prisoner  compelled  to  be  examined  to  determine  if  pregnant,  19 — 618. 
when  court  no  power  to  compel  exhibit  of  person,  19 — 618. 
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IMscoTory — continued, 

how  far  prosecnting  attorney  bound  to  exhibit  article  to  defendant,  10 

—618. 
when  tenant  required  to  produce  person  on  whose  life  lease  depends, 

26—601. 
attorney  compelled  to  prodace,  13 — 563. 

Diaoretion,  character  of,  must  be  judicial  not  arbitrary,  17 — 19. 

character  of  in  courts  of  equity,  17 — 22. 

courts  cannot  disregard  their  rules,   1 7 — 22. 

when  granting  of  mandamus  within,  17 — 19. 

mandamus  will  not  lie  to  compel  act  where  party  has,  28—880. 

when  court  will  not  attempt  to  control,  and  when  will,  26—690. 

how  far  courts  will  control,  23 — 852. 

how  far  court  will  control,  confided  in  trustee,  10 — 181. 

when  court  will  exercise  as  trustee,  27 — 521. 

creditor  cannot  call  upon  trustee  to  exercise,  as  to  how  much  will  pay  over 
to  eettui  que  trust,  23 — 475. 

when  personal,  and  dies  with  executor  named,  23 — 852. 

when  cannot  divide  between  ceetuis  que  trust  in  unequal  shares,  23 — 852. 

when  and  how  to  be  exercised  by  executors,  25 — 86. 

authorized  to  apply  to  support  of  C.  and  children  must  give  all  some,  25 
—87. 

but  court  will  not  control  as  to  how  much,  25 — 87. 

nor  as  to  what  claim  executor  allows  under  authorized  discretion,  25 — 87. 

court  will  not  control,  25—801. 

when  power  involves,  may  not  be  delegated,  20 — 523-4. 

otherwise  if  merely  ministerial,  20 — 528. 

common  council  have  to  open  street,  and  cannot  allege  fraudulently  exer- 
cised for  benefit  of  own  lands,  18 — 119. 

though  statutory  or  contract  duty  to  act  under  supervision  of  another  has 
no  right  to  so  exercise  discretion  as  not  to  act  at  all,  10 — ^276. 

how  far  compelled  to  exercise  for  creditor's  benefit,  when  income  fund 
left  for  benefit  of  debtor,  24—544. 

broker  held  not  to  have  properly  exercised  discretion  to  sell,  20 — 128. 

See  Chattel  Mortgages, 
Discontinuance, 

Eminent  Domain,  • 

Mandamus, 
Officers. 

XMseaaeb    See  Negligence. 

DisaAsed  Animals.    See  AnvmaU, 

Z)is6«Bed  Person.    See  Health. 

Disfranchisement.    See  CorporaHons. 

SismissaL    See  Remittitur. 

Biflorderly  Person,  wife  as  witness  against  husband,  28--867-8. 
what  must  show  to  make  husband  one,  28—871. 

See  Husband  and  Wife. 
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Diflqnallfioatioii,  chancellor  stockholder  in  a  corporation,  28 — 786. 
bat  vice-chancellor  not,  28 — 785. 

justice  issued  search  warrant  for  his  own  property,  28 — 785. 
if  appeared  on  face  of  process,  constable  not  protected,  28 — 786. 
what  county  judge  to  do  if  disqualified,  28—786. 
when  judge  takes  part,  though  does  not  vote,  28—786. 
managers  of  common,  where  penalty  goes  into  general  fund,  28 — ^786. 
so  local  board  of  health,  28—786. 

circuit  judge  selling  claim  against  bankrupt,  may  act,  28—786. 
no  other  judge  could  act  for  long  time,  28—786. 
interest  of  judge  at  common  law  must  be  direct,  and  not  remote,  28 

—786. 
in  proceedings  to  take  land,  officer  presiding  was  stockholder  in  company, 

with  whom  executory  agreement  for  amalgamation  made,  28 — 786. 
pecuniary  interest,  however  small,  disqualifies,  28 — 786. 
mere  possibility  of  bias  insufficient,  28—786. 
judge  member  of  corporation  which  had  lent  money  to  party,  and  might 

be  benefited  by  increase  of  funds,  28 — 786. 
judge  member  of  municipal  corporation  to  whom  forfeited  liquors  would 

go,  28—787. 
legislature  may  constitutionally  provide  such  interest  shall  not  disqualifif, 

28—787. 
when  judge  not  disqualified,  and  when  may  sit  if  only  judge  who  cin 

decide,  28—787. 
though  disqualified,  another  statute  making  only  judge  who  can  sit,  may 

override  it,  28—787. 
county  judge  appointing  commissioners,  where  he  owned  lands  to  be 

affected,  28—787. 
judge  owned  land  to  be  benefited  by  abating  nuisance,  on  suit  brought  by 

city,  28—787. 
DO  one  ought  to  be  judge  in  own  cause,  28 — 787. 
statute  disqualifying  should  be  liberally  and  not  technically  constraed, 

28—787. 
immediate  rights  of  litigants  not  only  subject  to  be  considered,  28—787. 
but  public  policy  in  preserving  tribunal  from  discredit,  28 — 787-8. 
father-in-law  of  probate  judge  creditor  of  estate,  but  not  party  to  proceed- 
ing, 28—788. 
nor  that  father-in-law  one  of  executors,  28 — 788. 
judge  one  of  body  of  officers  having  interest  in  fine,   28—788. 
judges  inaugurated  proceeding  in  name  of  another  officer,  28 — 788. 
three  of  several  judges  members  of  church  which  was  a  party,  28—788. 
commissioners  to  allow  claims  against  estate,  allowed  one  in  favor  of 
/   judge,  28—788. 

guardian  (id  litem  not  party,  28 — 788. 

statute  prohibiting  JcM^««,  only  applies  to  judges  eo  nomine,  28 — ^788. 
not  to  commissioner  of  highways,  28 — ^788. 

one  of  several  disqualified  not  void,  but  must  be  set  aside,  28 — 788. 
governor  of  a  colony  may  approve  statute  in  which  he  is  interested,  28 

—788. 
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Diiqiudificatlon — continued. 

stockholder  of  turnpike  in  suit  against  toll  gatherer  for  penalty,  28 

—788. 
remedy,  if  part  only  of  judges  disqualified,  28 — 789. 
statutory  provision  that  if  disqualified,  proceedings  valid  unless  appealed 

from,  not  void  and  cannot  be  so  treated,  28 — 789. 
and  if  another  judge  called  in,  his  proceedings  void,  23 — ^789. 
one  stipulated  to  be  bound  by  decision  of  company's  engineer,  28 — 789. 
damages  to  be  determined  by  two  justices  ;  party  knowing  justice  inter- 
ested consented  he  should  act  on  first  order ;  may  do  so  on  second  and 

final  one,  28—789. 
if  disqualified,  cannot  take  deposition,  28 — ^789. 
cannot  commit  witness  for  contempt,  28 — 789. 
one  fence-viewer  related  to  party,  28 — 789. 
mother  of  bastard  party  in  bastardy  proceedings,  28 — ^789. 
relative  of,  disqualified,  28—789. 
judge  must  be  related  to  party ^  and  not  merely  to  one  interested,  28 

—789. 
judge  related  to  stockholder,  28 — 790. 
consanguinity  not  disqualification  at  common  law,  28 — ^790. 
must  be  two  adverse  parties,  28—790. 
judge  appointing  receiver  of  corporation    related  to  stockholder,  28 

—790. 
judge  related  to  one  party  appointed  referees,  28 — ^790. 
relationship  by  marriage  not  dissolved  by  death  without  issue,  28 — 790. 
judge  half -uncle  to  party's  wife,  28 — 790. 
relationship  must  be  so  near  as  to  afford,  of  itself,  evidence  of  partiality, 

28—790. 
party  married  sister-in-law  of  judge's  wife,  28 — 790. 
one  of  jury  related,  28—790. 
whenever  and  however  judge  notified  of  disqualification,  should  at  once 

refuse  to  sit,  28—790. 
statute  forbade  judge  from  calling  in  another  judge  and  acting  as  coun- 
sel ;  cannot  do  so,  though  has  sent  in  resignation,  28—790-1. 
and  if  does,  defendant  entitled  to  reversal,  28—791. 
surrogate  who  had  obtained  judgment  paid,  and  proceedings  to  sell  land 

instituted  before  him,  28—791. 
representing  receiver  as  counsel,  does  not  prevent  sitting  in  suit  by  third 

party  on  independent  equities,  28 — 791. 
counsel  afterwards  raised  to  bench,  28 — ^791. 

how  far  acts  of  judge,  who  has  been  counsel,  void  or  voidable,  28-— 791. 
magistrate  drew  loase  and  notice,  28 — 791. 
judge  sat  in  court  below,  28 — 792. 

party  knew  judge  disqualified,  but  took  chances,  20 — 830. 
judge  related,  granted  rule  nin,  but  qualified  judge  heard  motion,  20 

—830. 
IHssatisfaction,  not  to  take  portrait,  etc.,  unless  satisfied,  25 — 569. 

with  plaster  bust,  because  not  life-like,  though  could  not  be  so  made  in 

plaster,  not  bound  to  take,  23 — 813. 
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Diuatiifaotion — contintted. 

to  pay  if  satisfied,  mast  act  honestly  in  determining  whether  is  or  not, 

and  be  so  in  good  faith,  23 — 814. 
to  take  if  satisfied  ;  parol  evidence  inadmissible  to  try  in  particular  man- 
ner, 23—814. 
agreement  may  be  terminated  for  "good  cause"  indefinite,  and  any  revo- 
cation in  good  faith  sufficient,  23 — 814. 
length  of  time  kept  under  contract  if  satisfied,  evidence  as  to  making 

new  contract  to  keep  and  pay  for,  23 — 814. 
to  keep  sixty  days ;  seller  kept  more  endeavoring  to  make  work, '  23 

—814. 
whether  title  passes  under  such  an  agreement,  and  if  so,  when,  23 — 814. 
even  in  fact  accepted,  though  purchaser  once  promised  to  pay,  23 — 814-^. 
purchaser  may  try  for  reasonable  time,  23 — 815. 
if  kept  beyond  time,  may  sue  for  goods  sold  and  delivered,  23 — 815. 
buying  goods  to  be  returned  if  unsatisfactory,  whether  must  be  real  and 

not  pretended,  18—228. 
whether  mortgagee  must  have  reasonable  ground  for  deeming  unsafe, 

18—229. 
machine  sold,  vendor  to  repair,  if  not  satisfactory  to  be  returned  within 

one  month,  kept  longer  though  under  repairs,  18 — 229. 
force-pump  sold  on  trial,  must  be  tried  within  reasonable  time,  18—229. 
when  trial  necessary,  18^280. 
when  no  answer,  worked  well  after  return,  18 — ^280. 
when  bound  honetUy  to  try  machine,  18—230. 
acceptance  of  reassignment,  waiver  of  trial,  18 — ^230. 
so  if  subsequently  without  consideration,  promises  to  furnish  means  of 

trial  and  does  not,  18—230. 
refusal  to  receive  return,  wuver  of  offer,  18—230. 
to  return  at  particular  place,  18 — ^230. 
may  show  under  general  denial  not  to  pay  for  machine  unless  woH^ed 

weU,  18—230. 
not  bound  to  give  note  if  on  trial  machine  not  satisfactory,  18—290. 
notified  of  dissatisfaction,  but  continued  to  use  machine,  18—231. 
when  may  recover  on  warranty  though  taken  on  trial,  23 — 815. 
when  may  recover  on  warranty,  though  omits  to  return,  18 — 231. 
if  not  returned,  how  seller  to  sue,  18 — 231. 
when,  if  does  not  work,  seller  to  be  notified ;  if  time  to  try  extended 

must  notify  before  that  expires,  23 — 815. 
when  may  ask  if  satisfied.  23—815. 

servant  authoriied  to  quit  if  dissatisfied,  quit  for  other  cause,   18—229. 
whether  must  have  adequate  reason  for,  18—229. 
servant  to  work  one  month,  and  if  satisfied  six,  staid  more  than  one 

month,  18—229. 
employe  wishing  in  "goodfoM*'  to  leave,  presumed  to  be  so  in  good 

faith,  23~«13. 
bat  may  show  joined  strikers,  23—813. 

See  ChtUM  Mortgage, 
Work  and  Labor. 
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District  Attorney.    See  Boidmee. 

Dividends.    See  Bankruptcy, 

Corpus, 
Increase, 

Divorce,  when  bound  for  alimony  binding'after  death  of  hasband,  16—771. 
sum  awarded  for  alimony  becomes  debt  and  may  be  sued  for  as  any  other, 

16—771. 
when  decree  opened  and  husband  released  from  further  payment  of  ali- 
mony for  misconduct  of  wife,  16 — 771. 
how  far  decree  may  be  changed  after  entry,  19 — ^227. 
rights  of  wife  procuring,  to  insurance  upon  husband's  life,  22 — 707. 
alimony  can  only  be  awarded  when  divorce  granted,  26 — 522. 
alimony  cannot  be  increased,  though  support  of  children  may  be,  26 
—522. 

See  Corroboration, 
Bmdence, 

Husband  and  Wife, 
Parent  and  Child, 

Dogi.    See  Wrongdoers. 

Domicile,  what  is  domicile,  24 — ^241. 

mere  intent,  without  removal,  works  no  change,  24 — ^241. 

depends  upon  all  the  facts,  24 — ^241. 

domicile  of  infant  that  of  father,  24—241. 

minor  sent  away  to  be  educated  and  returning,  26 — ^242. 

of  husband  becomes  of  wife  on  marriage,  18 — 648. 

wife  cannot  change  husband's  domicile,  24 — 241. 

what  necessary  to  lose  or  acquire,  18 — 647. 

sailor  losing  and  acquiring,  18*— 647. 

spending  part  of  year  from  home  for  many  years,  18 — 648. 

engaging  in  business  from  home  but  not  acquiring  new  domicile,  18 

—648. 
was  away  from  home  on  business  three  years,  held  not  to  have  changed, 

24^-241. 
personal  property  follows  situs  of  owner,  24 — ^242. 
when  law  of  to  govern  as  to  sales  or  mortgage  of  personal  property,  26 

—204. 
where  chattel  mortgage  to  be  filed,  26—204. 
having  domicile  in  one  place,  and  boarding  in  another,  citizen  of  former, 

26—242. 
bankrupt  changed  residence  and  acquired  property  there,  does  it  pa^s  to 

assignee  of  old  domicile  ?  26—242. 
if  leaves  domicile  of  choice,  that  of  origin  restored,  26 — ^242. 
insolvency,  bankruptcy,  etc. ,  in  another  State,  24 — ^242-8. 
effect  of  flying  country,  upon  bankruptcy  proceedings,  26 — 242. 
court  having  power  to  determine,  its  judgment  conclusive,  24 — 248-4. 
appointment  guardian  in  another  State,  24 — 244. 
ancillary  administration  in  one  State,  domicile  in  another,  18 — 648. 
residing  in  another  State,  because  of  domestic  troubles,  18 — 648. 
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Domioile — continued. 

presumption  as  to  continuance  of,  18 — 648. 

once  existing  continues  till  changed,  24 — 241. 

that  one  once  acquired  presumed  to  continue,  not  allowed  to  make  one, 

alien  enemy,  26 — 242. 
difference  between  and  residence,  24 — ^241. 

jurisdiction  depending  upon  "  residence,"  meaning  of  that  word,  24—341. 
merely  boarding  in  city  in  winter,  not  **  resident,"  24 — ^242. 
**  residence"  often  used  in  statute  with  various  meanings,  24 — ^248. 
meaning  of  in  regard  to  attachments,  24 — ^242. 
when  merely  going  home  shows  no  intent  to  defraud,  24 — ^242. 

See  Assignees, 

Attachment, 

Bankruptcy, 

Executors  and  Administrators, 

Guardian  and  Ward, 

Lex  loci. 

Receivers, 

Residence, 

Trusts  and  Trustees, 

Dower,  wife  of  one  partner  no  dower  in  firm  real  estate,  20 — 767. 
rule  as  to  when  and  of  what  widow  entitled,  22 — 18. 
to  entitle  widow  to  damages  husband  must  have  died  seised,  S^^IS- 
favored  in  law  and  equity,  22 — 860. 
secret  transfers  before  marriage  in  fraud  of,  22 — 860. 
subject  to  mortgage,  and  cannot  compel  representative  to  pay,  25--64i 
when  not  barred  by  agreement  for  settlement,  28 — 869. 

See  Election, 

Fraudulent  Conveyances, 

Fraudulent  Transfers, 

Husband  and  Wife, 

Insurance, 

Life  Estate, 

Real  Estate, 

Spedflc  Performance, 

Vendor  and  Vendee. 

Draft.    See  Assignment, 
Buildings, 
Illegal  Agreements, 
Order, 

Drain.    See  Easement, 

Municipal  Corporations, 
Water  and  Watercourses, 

Drunkenness.    See  Insanity, 

Undue  Influence, 

Duress,  by  possessor  of  property  illegally  demanding  money,  16—^1^* 
what  of  property,  and  what  not,  24 — 634-6. 
what  of  person,  and  what  not,  24 — 685-6. 
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X>iirMS — eantinued, 

threats  of  criminal  proaecution,  24—685-6. 

threats  to  contest  will,  etc.,  24—636. 

in  obtaining  promissory  note,  20 — 595. 

note  given  ander  threat  of  prosecution,  16 — ^^15. 

brother-in-law  cannot  plead  dnress,  27 — 462. 

only  near  blood  relative  can  plead,  27 — 462  ;  28--469. 

necessity  for  money,  not,  28 — 450. 

Z>aty.    See  Agreements, 

Moiter  and  Servant. 

lyying  Dedarationa,  list  of  aathorities  on,  28 — 592. 

what  neeessary  to  render  competent,  when  admissible,  when  not,  28 — 

592-8. 
if  expects   to  die  when  made,  hope  subseqaently  entertained  does  not 

render  incompetent,  28 — 598. 
apparently  desired  to  say  more,  28—598. 
deceased  refused  to  answer  questions,  28^^98. 
when  admissible  in  abortion,  28 — 598. 
when  in  forgery,  28—598. 
for  marder  of  A.,  whether  B.'s  admissible  where  both  poisoned  at  same 

time,  28—598. 
so  where  two  killed  by  beating  at  same  time,  28 — 598. 
state  of  deceased's  mind  determined  from  circumstances,  28 — 598. 
length  of  time  before  death  immaterial,  28 — 594. 
must  be  of  faeU  and  not  of  opinions  or  conclusions,  28 — 594. 
only  of  facts  living  witness  could  testify  to,  28—694. 
as  to  past  events,  inadmissible,  28 — 594. 
must  be  restricted  to  res  geetm  attending  injury,  28 — 594. 
what  is,  and  what  not,  such,  28—594. 
principles  on  which  admitted,  28 — 594. 
not  if  disinterested  witnesses  present,  28 — 594. 
though  admissible  written  statement  of  third  person  not,  28—594. 
though  may  be  used  to  refresh  recollection,  28 — 594. 
competent  if  read  to  and  subscribed  by  deceased,  28 — 594. 
made  by  signs  and  writing,  28 — 595. 

after  written  out  day  or  two,  deceased  said  intended  for  dying  declara- 
tions, 28—596. 
degree  of  weight  to  be  given  to,  for  jury,  28 — 595. 
if  admitted,  statement  at  another  time  not  admissible  to  impeach,  28 

-^95. 
cannot  be  rejected  on  account  of  religious  belief,  28 — 595. 
evidence  of  prevailing  religious  belief  in  neighborhood  of  deceased  incom> 

petent,  28—595. 
proof  deceased  materialist,  competent  on  credibility,  28 — 595. 
so  may  show  condition  of  mind  and  recklessness  of  deceased,  28 — 595. 
so  was  profane,  28 — 595. 
if  impeached  can  State  show  had  previously  made  similar  statements  Y 

28—595. 
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E. 


Chimney^  wben  one  has  in  chimney  in  adjoining  hooae,  23 — 331. 

where  one  parchased  land  having  right  of  easement  in  chimnej,  ton 

down  hooae,  used  part  of  land,  and  sold  reddue ;  easement  in  chimnej 

lost,  23—333. 
lAghi  arid  air,  of  light  and  air,  incorporeal  hereditament,  interest  in  land, 

23—331. 
when  of  light  and  air  conveyed,  19 — 290. 
no  right  to  light  or  air  bj  adverse  possession,  19 — WL 
English  law,  ancient  lights,  etc.,  no  part  of  law  of  Kentucky,  23—331. 
ShnUer*,  when  of  right  to  swing  shatters,  19—290. 
iStotrs,  how  acquired  for  stairs,  2&— 774. 
right  to  use  common  stairs,  19 — 290. 
Water,  if  right  to  water  granted  indefinite! j,  after  once  fixed  ctDnot  be 

changed,  23—332. 
amount  of  water  which  maj  use,  28 — 8fi7. 
purpose  for  which  may  be  used,  28—867. 
right  to  open  raceway,  28 — 867. 
to  take  water  for  irrigation,  30 — 00. 
Wn^,  right  of  way  is  mere  easement,  28—867. 
how  right  of  way  originates,  28 — 867. 
mortgage  of  land  with  appurtenances  when  does  not  include  way,  23 

-581. 
when  one  having  right  of  way  may  go  over  adjoining  lands,  28—887. 
when  right  of  way  does  not  pass,  but  right  of  drainage,  under  gioiiiMl, 

does,  23—332. 
Miscettaneous,  what  passes  as  appurtenant,  and  what  does  not,  24 — 485. 
when  passes  as  an  appurtenant,  19 — ^280. 
when  none  passes  by  conveyance,  19 — ^290. 
when  binds  grantor  to  allow  to  remain  so,  19 — 290. 
when  extinguished  by  repurchase,  19 — ^290. 
when  access  to  fire  escape  conveyed,  19 — ^290. 

covenant  to  use  for  particular  purpose  or  in  particular  manner,  19—290. 
purchaser  with  notice  thereof,  19 — ^290. 
when  one  loses,  right  to  enforce  covenant  to  build  on  particular  line  or 

according  to  particular  plans,  etc.,  or  allowing  others  to  build,  etc.,  by 

extinguishment,    23—332. 
by  covenant  to  build  on  particular  line,  etc,  23 — 332. 
right  of  tenant  to  go  in  other  part  of  building  and  make  proper  repaiiSi 

25—42. 
in  every  grant  is  reservation  of  easements  of  necessity,  28 — 867. 
when  deed  bounded  by  way  took  under  eminent  domain,  and  not  by  loca- 
tion in  after-purchase,  28 — 867. 
extent  of  use  which  may  make,  28 — 867. 
tenant  may  acquire  easement  which  enures  to  benefit  of  landlord,  23 

—331. 
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fiaflement — continued. 

convenience  created  by  owner  of  two  estates,  when  passes  to  parehaser 

under  sheriff's  sale,  23—331. 
when  one  consenting  to,  estopped.  24: — 485. 

owner  consenting  to  embankment,  a  permanent  easement,  23 — 833. 
so,  if  owner  takes  damage  for  negligent  constraction  and  future  damages, 

binds  heir,  23—338. 
allowing  one  violation  does  not  estop  as  to  another,  10 — 290. 
nor  change  of  character  of  neighborhood,  19 — 290. 

See  Covenants^ 

Landlord  and  Tenant, 
Mines, 
Party-vxiU, 
Support, 
Way. 
BavM,  overhang  neighbor's  land,  remedy  of  grantee  on  covenants,  18 — 770. 
lease  of  house  includes  land  under,  and  patting  wall  under,  breach  of 
covenant  for  quiet  enjoyment,  25 — 113. 

Boolesiastioal  Law,  rights  of  holders  of  pews,  19 — 505  ;  24 — 2. 

XQeotment.    See  Fixtures, 

Husband  and  Wife, 
Lease, 

Mesne  Profits, 
Wills. 
Blaction, 

Dofeer,  provision  in  lieu  of,  when  bars  dower,  18 — 758. 

as  to  when,  and  of  what,  widow  entitled  to  dower,  22 — 13. 

if  provision  in  lieu  of  dower  accepted,  bars  dower  in  lands  aliened  during 

coverture,  22 — 13. 
otherwise  in  Michigan,  22 — 13. 

when  wife  put  to  election  between  dower  and  provision  in  will,  18 — 758. 
when  note  operates  as  gift  and  does  not  put  widow  to,  18 — 758. 
when  devise  does  not  put  to,  18 — 758. 
relief  when  widow  elects  under  mistake,  18 — 758. 
time  within  which  to  elect,  18 — 759. 
remedy  of  widow  when  loses  provision,  18 — 759. 
no  remedy  against  lands  conveyed  before  husband's  death,  18 — 769. 
effect  upon  will  of  widow  refusing  to  take  under,  22 — 12. 
when  year  within  which  to  elect  begins,  23 — 266. 
if  widow  does  not  disclaim  within  year,  accepts,  22 — 18. 
elects  to  take  jointure  unless  enters  on  lands  or  commences  proceedings 

within  one  year,  18 — 759. 
though  heir  does  not  notify,  22 — 13. 
when  widow's  election  may  be  revoked,  22 — 13. 

when  widow  takes  assets  marshalled,  to  relieve  lands  she  takes,  22 — 18. 
when,  if  takes  dower,  devisee  may  have  assets  marshalled  to  relieve  land 

devised,  from  burthen  of  widow's  dower,  23 — 266. 
when  widow  must  renounce  legacy  in  lieu  of  dower  or  deemed  to  have 
elected  to  take,  23—266. 
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HieMonr—eonUnnsd. 

when  ante-nuptial  settlement  and  will  to  both  stand,  23 — ^266. 

when  not  compelled  to  elect  in  peculiar  case  where  Confederate  govera- 
ment  took  timber  on  land  and  paid  for  it,  occupant  buying  other  land 
therewith,  23—267. 

no  acceptance  but  dissent  required,  18 — 759. 

renunciation  in  Missouri,  18 — 759. 

lunatic  not  bound  by  failure  to  dissent,  24 — 887. 

committee  of  lunatic  cannot  elect  for  her  without  sanction  of  court,  18 
—769. 

right  to  elect  personal ;  if  widow  dies  without,  gone,  22 — 13. 

suit  brought  to  set  aside  instrument  of  election  not  proceedings  for  dower 
within  the  statute,  18—759. 

how  far  legacy  in  lieu  of  dower  abates,  18 — 759. 

entitled  to  preference  in  payment,  18 — 759. 

such  a  legacy  not  charge  on  real  estate,  18 — ^759. 

when  legacy  in  lieu  of  dower  does  not  abate,  22 — 18. 

when  husband's  tenancy  by  curtesy  barred,  18 — 758. 

statutory  provisions  in  New  York,  18 — 759. 

whether  jointure  before  marriage  bars  dower,  23 — ^266. 

jointure  defined,  18—759. 

acceptance  thereof  bars  dower,  18 — ^759. 
Bemedies,  vendor  waived  rescission,  took  judgment  for  purchase-money  and 
Issued  execution,  25 — 514. 

when  parties  may,  when  do,  and  when  compelled  to  elect  as  to  remedies, 
25—514. 

so  as  to  foreign  court,  25 — 515. 

when  held  to  be  within  rule  compelling,  25 — 616. 

creditor  having  right  to  use  as  set-off  or  to  sue  when  compelled  to  elect, 
19—648. 

action  in  different  courts,  19 — 048. 

by  creditor,  as  between  liability  of  principal  and  of  agent,  23 — 151. 

owner  sued  one  wrongfully  obtaining  goods  instead  of  carrier,  when  car- 
rier not  liable,  20—702. 

when  suit  against  one  receiving  money,  precludes  suing  others  with 
whom  hd  divided  it,  29—200. 
MisceUaneouSt  when  and  how  court  may  elect  for  infant,  22 — 13 ;  23—39* 

what  guardian  must  show  to  call  upon  court  for,  22 — 13. 

by  cestui  que  trust,  trustee  sold  to  self,  23 — 89. 

if  takes  interest  or  profits,  must  take  one  or  other  for  whole  period,  23 
—89. 

after  assignee  for  creditors  has  sold  land,  heir  cannot  pay  debts  and  take, 
23—40. 

if  fraud  in  sale,  representative,  and  not  heir,  must  attack,  23—40. 

judgment  against  principal  debtor  and  two  successive  sureties;  1*^ 
surety  paid  judgment  and  had  it  assigned  to  third  person  for  his  bene- 
fit ;  first  surety's  land  sold  and  bid  in  by  second  ;  principal  debtor  paid 
judgment  to  second  surety,  who  satisfied  it ;  second  surety  redeemed 
his  land  :   held,  ho  could  not  recover  of  principal  debtor  balance  paid 
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XneoUon — continued. 

on  such  redemption  after  Buing  second  surety  and  collecting  part  of 
him,  28—680. 
when  legatee  maj  elect  to  take  land  instead  of  money,  26 — 607. 
when  fee  passes  to  derisee,  22 — 12. 

See  Bmatisfaetum, 
Fraud, 

Illegal  AffreemerUs, 
LeoM, 
Legacies, 
Merger, 

Money  Had  and  Recewed, 
Officers, 
Option, 
Residence, 
Set-off, 

Trusts  and  IVustees, 
Way, 
Wrongdoers, 

ZDeotion,  Oorporate,  what  notice 'of  necessary,  27 — 887. 

new  election  ordered  though  technically  correct,  if  surprise,  20 — ^281. 
can  assignee  vote  on  stock  not  transferred  ?   29 — ^281. 
stock  purchased  to  vote  on  in  a  particular  manner,  22 — 576. 
who  may  vote  for  officers  of  cemetery,  18—428. 

See  Corporate  Elections, 

Blootion,  Pnblia    See  Day, 

Oaming, 
Injunctions, 

Bmanoipatlon.    See  Infant, 

Bmbasslement,  when  is  agent,  etc.,  20 — ^255. 
agent  receiving  money  to  invest,  20 — ^255. 
agent  of  two  corporations  at  same  time,  20 — ^255. 
how  to  charge,  in  indictment,  small  sums  received  at  different  times,  20 

—266. 
when  agent  to  collect,  guilty  of,  28 — ^29. 
when  servant  of  corporation  is  not  of  a  "  person,"  28 — ^788. 
books  of  hank  evidence  against  officer  charged  with,  26 — ^162. 
cannot  show  falsely  made  in  complicity  wiUi  other  officers,  26 — ^152. 

See  Crops, 
Evidence, 
Larceny, 

Principal  and  Agent, 
Ships  and  Vessels^ 
Venue^ 
BmUaments.    See  Crops, 

Snlnent  Domain,  mere  naked  trustee  not  entitled  to  notice,  1 7 — ^208. 

purchaser  not  entitled  for  damages  for  construction  prior  to  purchase, 
17—208. 
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Bminent  Domain — eantinued. 
mortgagee  is,  1 7 — 203. 
**  ground  "  inclades  buildings,  1 7—208. 

all  commissioners  to  assess  damages  must  meet  and  hear,  20 — 523. 
damages  where  railroad  company  laid  ties  and  rails,  20 — ^729. 
when  lien  by  judgment  cut  off.  21 — 87. 
when  mortgage  lien  not,  21 — 87. 
judgment  creditors'  equitable  rights,  21 — 87. 
tenant  is  owner,  21 — 87. 
hxiXxkoX  squatter,  21 — 37. 
whether  rent  abates  on  so  taking  land,  21 — 87. 
how  far  taking  by  right  of,  affects  relation  of  landlord  and  tenant,  25 

—111. 
rights  and  remedies  of  owner  and  company,  when  amount  of  oompenai- 

tion  in  litigation,  and  company  desire  possession,  26—194. 
does  take  fee  of  land,  or  only  an  easement?  26 — 404. 
unless  corporation  clearly  abuses  discretion  as  to  want  of  property,  eooii 

will  follow  its  decision,  27—880. 
though  discretion  is  judicial  one  for  court,  27 — 881. 
when  one  corporation  can  take  lands  from  another,  27 — 881. 

See  Accident^ 
Arbitration, 

Executors  and  Adminiitrators, 
Fixtures, 

Landlord  and  Tenant, 
Municipal  Corporations, 
NamgabU  Rivers, 
Ovmers, 
Patent, 

Vendor  and  Vendee, 
Bndoner.    See  Merger, 

Parol  Endorsee, 
Bngineer.    See  Arbitration, 

Architect, 
Bquity,  may  set  aside  probate  of  wills,  27 — 427. 

when  cannot  set  aside  will  for  fraud,  17 — 643,  778. 

unless  some  equity  when  remedy  before  surrogate  for  acoountiiig,  19 

—720. 
when  will  not  relieve  against  will  where  probate  court  could  give  rdieff 

27-^17. 
protects  needy  heirs,  sailors,  etc.,  21 — ^90. 
when  will  not  enforce  gift,  22 — 690. 
when  will  if  executed.  22—691. 

remedy  against  insurance  company  refusing  to  receive  premium,  22-'707> 
may  restrain  where  one  has  given  notice  of  intent  to  do  act  in  vioUtioD 

of  one's  rights,  23—833. 
when  one  lending  wife  money  to  pay  for  necessaries,  may  recover,  28 

—871. 
when  will  relieve  from  judgment,  29 — 642. 
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IBqxdty'-eaTUintied. 

salt  will  not  lie  for  negligence  in  investigating  title,  30 — 382. 

See  Boundaries, 

Corporate  Elections, 
DefendaTvts, 
Forfeiture, 
Fraud, 
Chiardian, 
'   Insurance,  Life. 
Issues, 
Mistake, 
Stockholders, 
Subrogation, 

Bqnitles,  position  holder  legal  title  best,  23 — 89. 

Brasnres.    See  Wills, 

Escape.    See  Oriminal  Law. 

Bsoroii7,  sabsoription  to  stock  so  delivered,  but  voted  on  stock,  30 — 186. 

See  Pan'ol  Evidence, 
Surety, 

Bstate.    See  Lea>se, 
License, 

Bstate  TaiL    See  Life  Estate, 

Bstoppel,  how  far  bill  of  goods  conclasive,  28 — 414. 

when  knowledge  and  acquiescence  merely,  do  not  amonnt  to,  20 — 665. 

certificate  check  good  forged  ;  presented  at  bank  and  acknowledged  to  be 
genuine,  18 — ^221. 

indorsement  by  debtor  of  payment  does  not  estop  him  from  showing,  on 
defence  statute  of  limitations,  none  was  in  fact  made,  18 — 717. 

in  cases  of  forged  indorsement,  etc.,  18 — ^216. 

not  objecting  to  work  going  on  when  not,  23 — 848. 

so  not  by  patronizing  factory,  23 — 348. 

though  sold  in  meantime,  23 — 348. 

from  insisting  manufactory  a  nuisance,  17 — ^705. 

when  not  by  declarations  of  agent,  2£^ — 616. 

A.  told  B.'s  creditor  had  A.'s  property,  and  would  pay  if  forbears, 
estopped,  25—687,  689. 

against  grantee  from  denying  mortgage  he  assumes,  25 — 648. 

none  as  to  after-acquired  title  if  no  covenants,  though  grants  expectancy, 
27—491. 

married  woman  joining  husband  in  deed  does  not  estop  enforcing  mort- 
gage, 26—472. 

when  mortgage  to  wife  not  extinguished  by  joining  in  deed  with  husband, 
23—765. 

married  woman  joined  in  deed  of  lands  on  which  she  held  mortgage,  30 
-18. 

if  mortgage  contains  no  covenant,  foreclosure  only  conveys  title  of  mort- 
gagor at  giving,  26 — 472. 
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Bstoppel — con  tinued, 

to  pass  after-acquired  estate,  mast  be  covenant,  26 — 471. 

if  covenants,  after-acqaired  title  passes,  20— 472. 

if  first  conveyance  defective  as  soon  as  good  title  obtained,  goes  to  grantee, 

and  he  cannot  reject  it  and  sue  on  covenants,  2B— 472. 
even  though  last  title  acquired  after  suit,  26—472. 
if  has  equitable  and  entitled  to  legal  title,  quitclaim  deed  will  pass  legal 

when  acquired,  26 — 472. 
if  mortgage  contains  covenant,  after-acquired  title  covered  bj  it,  26-^72. 
and  mortgage  notice  as  against  grantee  after  second  title,  26 — 472. 
rule  that  after-acquired  title  passes,  if  covenant  does  not,  obtain  in  Ckli- 

fomia,  26-472. 
when  covenant  as  to  "  all  right,  title  and  interest,"  covers  after-acqaired 

title,  26—472. 
how  far  deed  by  father  with  covenants  estops  heir  as  to  title  from  mothw, 

26—478. 
if  no  covenant,  may  obtain  subsequent  title,  26—478. 
tenant  erected  building  ;  after  foreclosure  leased  the  premises,  estopped 

from  removing,  26 — 554. 
landlord,  after  getting  building  appraised,  estopped  from  saying  didn't 

know  was  not  according  to  contract,  26—557. 
when  landlord  is,  by  allowing  tenant  to  expend  money  fitting  premiseB 

for  another  use,  20 — 729. 
when  one  consenting  to  act  estopped,  24 — 485. 

one  not  estopped  by  opinion  of  effect  of  writing  about  to  execute,  86—18. 
if  assignee  takes  mortgage  on  faith  of  mortgagor,  estopped  as  to  subse- 
quent title,  30— 88. 
as  against  infant,  30 — 619. 

See  Bona  fide. 
Covenant, 
Damages, 
Defendants, 
Easements, 
Forgery, 
Former  8uU, 
Fraud, 
Guardian, 
Infant, 
Manriage, 
Married  Women, 
Mistake, 
Mortgage, 
Parent  and  Child, 
Protest, 
Bes  ad^udieata. 
Stockholders, 
WiOs, 

Zhriotioii.    See  Landlord  and  Tenant. 


AMERICAN  NOTES.  678 

Zhridence, 

Age,  of  age  of  accused,  28—516. 

may  court  examine  prisoner  ?    28 — 516. 

appearance  of  person  as  evidence  of  age,  28 — 516. 

mere  naked  opinion  as  to  age.  from  appearance,  28 — 616. 

accompanied  by  facts  on  which  l>ased,  28 — 516. 

size,  etc.,  inadmissible  if  direct  proof  attainable,  28—616. 

entry  of  physician  as  to  time  of  birth,  28 — 516. 

entry  of  lawyer  in  register,  28 — 516. 

family  reputation  to  prove  age,  28 — 516. 
Amount  of,  how  much  required  in  civil  case,  18 — 129. 

sufficient  if  produces  rational  belief,  18 — 120. 

that  which  most  reasonable  in  view  of  all  the  circumstances,  18 — 139. 

presumptions  of  different  degrees  of  strength,  18 — 129. 

stronger  required  as  turpitude  of  act  increases,  18 — 129. 

misdirection  as  to  burthen,  fatal  error,  18 — 130. 

defence  based  on  fraud,  1 8 — 130. 

defence  insured  burned  buildings,  18 — 129-130. 

how  much  to  justify  slander  charging  crime,  18 — 130. 

rule  in  England  and  reason  for  it,  18^ — 130. 

rule  in  New  York,  18—130. 

rule  in  Vermont,  for  penalty,  18 — ^130. 

for  perjury,  swearing  testimony  false,  not  alone  sufficient  to  convict,  18 
—180. 

how  much  required  that  incoming  partner  agreed  to  become  liable  for  ex- 
isting debts,  25—417. 

how  much  necessary  to  establish  mistake,  25 — 645. 

paternity  must  be  established  beyond  reasonable  doubt,  30 — 568. 

case  where  held  not  to  be  so  established,  30 — 564. 
Bastardy,  legitimacy  presumed,  30 — 562. 

testimony  of  husband  or  wife  inadmissible  on  question  of  intercourse, 
30—562. 

husband  being  dead,  mother  competent  witness  on  question  of  legitimacy, 
30—563. 

evidence  of  mother's  bad  character  for  chastity  inadmissible,  30 — 668. 

bad  character  for  truth  admissible,  30 — 563. 

on  question  of  paternity,  three  montM  infant  cannot  be  exhibited  to  jury, 
30— 663. 

but  one  tioo  years  old  may,  30 — 563. 

on  question  of  mixed  blood  may  be  exhibited,  30 — 568. 

whether  evidence  of  personal  resemblance  admissible,  30 — 563. 

if  opportunity  for  intercourse  between  husband  and  wife  must  be  strong 
evidence  to  overcome  presumption  of  intercourse  and  of  legitimacy, 
30—562. 

limited  divorce  does  not  overcome  presumption  of  intercourse  if  opportu- 
nity, 30— 662. 

legal  presumption  of  intercourse  must  be  overcome  by  cogent  evidence  of 
non-access,  30 — 662. 
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Bvideno  '^ — continued. 

on  trial  for  incest,  intercourse  with  others  immaterial,  30 — 568. 

so  her  declarations  as  to  such  intercourse,  30 — 568. 

in  bastardy,  evidence  intercourse  except  within  usual  period  of  gestation 

inadmissible,  unless  proof  cliild  premature,  30 — 563. 
how  mother  may  be  impeaclied  in  bastardy,  30 — 563. 
paternity  must  be  established  beyond  reasonable  doubt,  30— 568. 
case  where  lield  not  be  so  established,  30 — 564. 
in  seduction  cannot,  to  impeach,  ask  whether  had  intercourse  with  other 

men.  30— 564. 
on  question  of  paternity  of  child,  may  be,  30 — 564. 
rule  same  as  in  bastardy,  and  intercourse  with  others  during  period  of 

gestation  proper,  30 — 564. 
may  prove  putative  father  tried  to  settle  and  inquired  about  nurse,  30 

—564. 
in  abortion,  defendant  procured  prosecutrix's  statement  he  was  not  guilty, 

30-564. 
Books,  books  of  firm  and  of  corporation  against  partners  and  stockholden 

and  strangers,  20 — 755. 
what  must  prove  to  make  books  of  corporation  evidence,  20 — ^755. 
books  of  bank  against  officer  charged  with  embezzlement,  2G — 153. 
cannot  show  entries  falsely  made  in  complicity  with  other  officers,  26 

—152. 
large  books  not  to  be  put  in,  but  abstracts  and  schedules  to  be  made,  26 

—152. 
Criminal,  on  prosecution  for  forgery  and  false  personation,  as  bail,  defend- 
ant may  show  prosecutor  threatened  to  indict  persons  who  are  dumed 

to  have  falsely  personated,  18 — 649. 
of  distinct  offence  ordinarily  not  admissible,  20 — 889,  890. 
unless  court  can  clearly  see  admissible,  should  be  rejected,  20 — 389. 
that  two  persons  died  with  same  symptoms,  when  inadmissible,  20—389. 
tried  before  to  commit  crime  same  way,  inadmissible,  20 — 889. 
nor  declarations  defendant  as  to  similar  crimes,  20 — 889,  390. 
of  stealing  other  property,  inadmissible  except  to  establish  identity  of 

property  or  criminal,  etc.,  20 — 889,  890. 
proof,  had  been  arrested  as  pickpocket,  20—889. 
nor  of  tendency  to  commit  crime,  20 — 890. 
larceny,  finding  other  articles  stolen  same  time,  admissible  on  identity, 

20—890. 
sometimes  admissible  on  question  of  gvilty  knowledge,  20—890. 
when  may  show  proposed  to  rob  others,  20 — 890. 
if  admissible,  not  objectionable  because  will  tend  to  prejudice  aecnsed, 

20—390. 
when  may  show  objects  of  secret  society,  20 — 890. 
of  subsequent  crime  connected  with  first,  20 — 890. 
subsequent  attempt  to  show  guilty  purpose,  20 — 890. 
two  persons  murdered  at  same  place  and  time,  20 — 390. 
part  conversation  objectionable,  when  all  admitted  and  how  jai7  ^  ^ 

instructed,  20—891. 
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how  far  rale  requiring  party  to  call  witness  having  knowledge  applies, 
20—398. 

laches  of  prosecutrix  in  making  complaint,  20 — 804. 

not  sufficient,  prosecutrix  in  rape  properly  resisted,  24 — 773. 
Death,  letters  of  administration  not  sufficient  proof  of  death,  in  suit  for  life 
insurance,  20 — 88. 

though  defendant,  by  admission,  plaintiff  is  administrator,  cannot  pre- 
clude giving  them  to  show  plaintiff's  capacity,  20 — 89. 

if  admissible  for  any  purpose  may  be  admitted,  though  incompetent  for 
others,   20— 89. 

when  letters  testamentary  or  administration  evidence  of  death,  29 — 666. 

proofs  of  death  admissible  against  insurance  company,  29 — 666. 
DeeiariUums,  when,  how  far,  and  form  of  question  as  to  declarations  of  pros- 
ecutrix in  rape  admissible,  20 — 894. 

declarations  testator  as  to  revocation  of  will,  20 — 616. 

as  to  undue  influence,  20 — 616. 

of  wife's  declarations  to  show  property  purchased  in  her  name  by  hus- 
band to  be  held  for  him,  26—9. 

declarations  of  decedent  admissible  against  representatives  to  show  gift, 
22-6^. 

how  far  declarations  admia^ble  on  question  as  to  whether  intended 
advancement,  25 — 188-9. 

declarations  of  testator  incompetent  to  prove  ademption,  27—47. 

when  declarations  of  mother  admissible  on  question  of  legitimacy,  90 
—563. 

confessions  when  intoxicated,  28 — 684. 

defendant  directed  to  certain  persons  :  when  what  they  said  inadmissible, 
28-684. 
Foreign  Law,  how  statute  of  another  State  proved,  16—591. 

how  foreign  law  proved,  16—591,  602. 

statute  cannot  be  proved  by  parol,  16—691. 

except  in  admiralty,  16—592,  602. 
Letter$,  letter  of  one  accomplice  in  smuggling,  28—688. 

letter  by  husband  to  wife,  28—684. 
l^aedUmeous,  of  time  agreement  to  continue  not  stated,  parol  that  was 
agreed  on  inadmissible,  16 — 228. 

parol,  indorsers  agreed  to  bear  loss,  if  amy,  jointly,  16—458. 

one  charged  with  larceny  may  prove  arrangement  with  third  person 
to  return  property,  28 — 581. 

on  question  of  alteration,  evidence  other  notes  so  made  inadmissible,  16 
—585. 

on  question  whether  has  cause  of  action  may  show  owed  defendant  and 
made  no  claim,  1 9 — 841. 

when  examination  of  person  of  party  ordered,  19 — 618. 

cost,  completion  proper  on  question  performance,  21 — 86. 

to  show  proper  effort  may  show  no  other  boat  arrived,  2 1 — 86. 

question  fraudulent  conveyance  to  wife  may  show  prior  agreement  to  do 
so,  22-669. 
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what  debtor  required  to  swear  to  on  supplementary  proceedings,  and  how 

far  evidence  against  him,  22 — 780. 
when  may  ask  if  satisfied,  23 — 816. 
of  obtaining  insurance  proper  to  show  dealt  with  property  as  owner,  24 

—213. 
when  positive  outweighs  negative,  and  when  not,  24 — ^771-3. 
partnership  denied,  bond  signed  to  obtain  license  admissible,  25 — 416. 
assent  may  be  implied  from  circumstances,  25 — 418. 
so  from  fact  had  paid  similar  note,  25 — 419. 
presumption  as  to  when  woman  past  bearing  children,  26 — 196. 
one  alleging  fraud  cannot  prove  acts  and  doings  of  third  persons,  onlesa 

proves  conspiracy,  26 — 72. 
as  to  sanity,  27 — 426. 
of  subscribing  witnesses  to  will,  27 — 426. 
one  alleging  illegal,  must  clearly  show  it,  27-^468. 
refusal  to  perform,  evidence  did  not  intend  to  do  so  when  promised,  27 

—616. 
may  ask  expert  if  usual  to  put  flues  in  party-wall,  27 — 644. 
suit  for  ejecting  from  car  cannot  prove  bruises  fortnight  afterward,  28 

—276. 
when  depositions  may  be  read  on  account  of  illness,  etc.,  of  witness,  28 

—358. 
how  far  bill  of  goods  conclusive,  28 — 414. 
that  one  had  been  adjudged  a  lunatic  is  competent,  28 — 662. 
•oral,  to  show  apparent  principal  in  fact  surety,  29 — ^224. 
oral  surety  not  to  be  called  on  till  collaterals  sold,  29 — ^280. 
to  vary  bond  for  ewry  default  of  agent,  29 — 231. 
when  may  prove  telegram  received^  without  proving  one  sent,  29 — 847. 
when  apparent  relations  between  persons  travelling  admissible,  29—666* 
opinion  from  demeanor  of  persons,  29 — 666. 
engineer  had  threatened  to  run  over  brakeman,  39 — 343. 
If  conversation  about  paper  proper,  paper  admissible,  30 — 465. 
Illness  alleged  from  gas  ;  evidence  from  other  causes,  30 — 568. 
injury  from  gas,  proof  as  to  trouble  of  digging  in  frozen  earth,  30 — 571. 
may  show  plaintiff  made  no  claim  for  long  time,  30 — 571. 
of  injured  person's  declarations,  30 — 571. 
belief  defendant's  agent  as  to  injury  not  proper  on  question  of  care  re. 

quired,  30--571. 
of  agent's  advice  as  to  what  to  do,  30 — 571. 
gas  meter  not  inspected,  30 — 572-3. 

"  Terms  cash  "  on  unreceipted  bill  do  not  import  paid  for,  30—619. 
when  proof  of  handwriting  not  sufficiently  proved  by  proof  received  m 

answer  to  dispatch,  30—839. 
what  accused  testified  to  before  coroner,  5 — 167. 
when  must  show  tried  machine,  18 — 229-230. 
when  may  show  how  same  machine  operated  elsewhere,  18—1^1' 
so  when  how  other  simila/r  machines,  18 — 231. 
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that  other  similar  machines  did  not  work,  30 — 816,  817. 

commonly  careful,  or  commonly  negligent,  inadmissible,  18 — 231 ;    23 

—816;   30—817. 
nor  what  did  under  similar  circumstances,  18 — ^231. 
nor  that  made  similar  contracts,  18 — 231. 
so  of  similar  negligence,  23 — 816. 
sparks  and  fires  from  same  or  other  engines,  18 — 231. 

See  Advancement, 
Alteration, 

Bastardy, 

Commisdon, 

CorrcHxyraticn, 

Counsel, 

Death, 

Diseovery, 

Dissatirfaction, 

Dying  Declarations, 

^aud, 

Frattds,  Statute  of. 

Gambling  Instruments, 

Gas  Company, 

Identity, 

Illegal  Agreements, 

Intent, 

Law, 

Legitimacy, 

Limitations,  Statute  of, 

Marriage, 

Memoranda, 

Mistake, 

Money  Sad  and  Received, 

NegUgtnce, 

Onus  Probandi, 

Parol  EoideTice, 

Partnership, 

Presumption, 

Principal  and  Surety, 

Besgestm, 

Specifie  Performance, 

Stockholders, 

Undue  Influence, 

WHls, 

Writing, 

Bzamliiation  of  Person  of  Party.    See  Discovery. 

BzottvatioiL    See  Party-will, 

Support, 
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fizoeption,  not  necessary  to  negative  in  indictment,  28 — 656. 

See  Easements. 

fizclse,  license,  personal  trust  and  cannot  be  assigned,  28 — 848. 
contract  to  assign  illegal,  28 — 348. 
not  in  New  Jersey,  28 — 348. 
may  carry  on  basin  ess  by  agent,  28 — 348. 
mandamus  will  not  lie  to  compel  granting  license,  28 — 830. 

fizcise  Board,  one  of  several  began  suit,  others  approved,  20 — 528. 

Bxecution.     See  Attachment, 

Attorneys, 
C?iattel  Mortgages, 
Husband  and  Wife, 
Levy, 

Paid  Judgment, 
Partnership, 
SaHsfaciion, 
8henff, 
Vendor  and  Vendee 

fizecntiTe.    See  Extradition. 

Zhieoaton  and  Administrators, 

Ancillary,  etc.,  duty  and  liability  of  ancillary,  24 — 243. 

if  surrogate  has  power  to  determine  residence  his  determination  conda- 

sive,  24—248. 
law  of  domicile,  to  determine  whether  dies  intestate,  and  as  to  validity  of 

will,  26—13. 
though  rule  applies  only  to  one  domiciled  and  dying  elsewhere,  26—18. 
rule  where  will  made  elsewhere,  and  dies  domiciled  here,  26—13. 
primary  probate  jurisdiction  domicile  of  deceased,  26—12. 
as  to  transmission,  personal  property  to  be  governed  by  law  of  owner's 

domicile.  26—13. 
rights  of  ancillary  when  domicile  of  deceased  elsewhere,  18—648,  649. 
appointed  in  different  States ;   effect  against  one  of  judgment  against 

another,  24—243. 
judgment  in  one  State  against  one ;   another  representative  in  another 

State  served  therein.  26—12,  13. 
one  executor  appointed  in  one  State,  and  another  in  another,  rights  of 

each,  26—12. 
how  far  courts  of  ancillary  administration  will  send  assets  to  representa- 
tive of  domicile,  26—13,  14. 
if  conflict  as  to  law,  should  do  so,  26—18. 
assets  not  to  be  sent  to  domicile  until  ancillary  administration  settled, 

whether  local  debts  or  not,  26—13. 
foreign  creditor  cannot  compel  executor  or  legatee  of  domicile  to  refund 

what  received  from  ancillary  representative  after  settlement  by  him, 

26—13. 
creditor  with  same  domicile  as  deceased,  not  allowed  to  proceed  against 

ancillary,  26 — 14. 
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how  far  domiciliary  representative  may  sue  in  another  State,  26 — 14, 
16-17. 

general  rule  cannot,  26 — 14. 

if  cause  of  action  arose  after  testator's  death,  representative  may  sue  any- 
where in  personal  right,  26 — 15. 

if  two  representatives,  one  of  debtor's  domicile  entitled  to  recover,  though 
other  has  sued  debtor  in  his  domicile,  26—15. 

though  if  sued  by  other  only,  recovery  may  be  had,  26 — 15. 

if  bill  to  compel  settlement,  must  show  will  admitted  to  probate  in  State, 
26—15. 

right  of  public  administrator  to  sue  foreign  corporation  on  policy  of  life 
insurance  of  non-resideut,  26 — 16. 

if  widow  invests  assets  in  another  State,  courts  oF  administrator's  domicile 
may  compel  her  to  convey  to  administrator,  26 — 17. 

CorUracts,  duty  to  bury  deceased,  and  liability  to  one  who  does,  18 — 428. 
when  personally  liable  for  burial  of  deceased,  29 — 629. 
liability  on  contracts  made  by  self,  18 — 428. 
for  counsel  fees,  etc.,  29 — 629. 
even  if  estate  insolvent  will  be  allowed,  29 — 629. 
what  expenses  for  burial,   mourning,  post-mortem,  tombstones,   etc., 

allowed,  29—629. 
liability  upon  agreement  to  pay  after  death,  19 — 795. 
when  liable  for  rent,  and  when  not,  26 — 90-1. 
Ducretum,  when  and  how  far  courts  will  control  discretion  of,  19 — 131 ; 

23—852. 
when  discretion  personal,  and  dies  with  executor  named,  23 — 852. 

Foreign,  general  rule,  foreign  not  allowed  to  interfere  with  assets,  26—12. 
though  foreign  representative  cannot  coerce  payment,   accountable  to 

tribunal  appointing  for  voluntary  foreign  payment,  26—13,  14. 
and  may  account  there,  though  subsequently  takes  out  letters  in  domicile 

of  such  payment,  26 — 13. 
foreign  may  sue  negotiable  paper  in  another  State,  26—14. 
foreign  representative  cannot  be  sued  at  law,  although  brings  som^  of 

assets  with  him,   26 — 14-15. 
difference  as  to  equitable  suits,  26^15. 
difference  between  assets  brought  into  State  and  those  which  foreign 

executor  comes  to  secure,  26—15. 
when  foreign  may,  and  when  may  not  be  sued,  26 — 15. 
foreign  representative  may  peaceably  take  possession  of  property,  26 — 15. 
how  far  foreign  may  sell  and  transfer  title  to  assets,  26 — 16. 
right  of  foreign  to  transfer  stock,  26—16, 
right  of  one  in  another  State  to  do  so,  26 — 16. 
no  difterenC'e  between  rights  of  foreign  executor  and  administrator,  26 

—16. 

Letters  of  administration,  cannot  avoid  trust  relation  by  not  taking  letters, 

23—89. 
letters  conclusive  when  attacked  collaterally,  26—771. 
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effect  if  granted  on  living  person,  26 — 771. 

granted  by  surrogate's  clerk,  26 — ^771. 

letters  procured  by  fraud  revoked,  26—773. 

so  if  granted  without  jurisdiction,  26 — 772. 

though  proUMStion  to  third  persons  until  revoked,  26 — 773. 

if  granted  to  one  competent,  not  revoked  on  application  of  one  then 

incompetent,  26 — 773. 
when  letters  evidence  of  death  of  decedent  or  intestate,  20 — 666. 
BemowU,  when  court  may  remove,  though  trust  conferred,  18—494. 

though  court  cannot  remove,  may  control,  18 — 498. 
Miseellane&uSf  when  legatee  may  elect  to  take  lands  instead  of  money,  26 

—607. 
after  land  sold  heir  cannot  take  land,  23 — 40. 
if  sale  fraudulent,  representative  must  attack,  23 — 40. 
when  take  money  for  real  estate  sold  by  deceased,  23 — 105. 
so  where  directs  sale  and  distribution,  23 — 105. 
money  for  land  taken  eminent  domain,  23 — 105. 
owner  died  after  confirmation  in  partition,  23 — 105. 
if  executors  make  unauthorized  sale,  liable  for  value  at  time  of  sale,  23 

—165. 
whether  surety  of  administrator  liable  for  debt  of  principal  to  estate,  23 

—167. 
rule  does  not  apply  to  one  conditionally  liable,  23 — 167. 
how  far  surety  of,  concluded  by  adjudication  against  principal,  23—738. 
settlement  opened  for  fraud,  26 — 789. 
surety  may  compel  payment  of  judgment  against  deceased  and  surety  as 

preferred  claim,  27 — 368. 
how  required  to  pay  judgments  against  deceased,  30 — ^350,  837. 
to  what  judgments  statute  applies,  30 — ^359,  837. 
of  surety  liable  for  principal's  defalcation  after  testator's  death,  23—708. 
not  liable  to  pay  mortgage,  25 — 644 

when  heir  and  not  they,  compelled  to  pay  mortgage,  25 — 734 
when  must  pay  mortgage,  and  when  heir  must,  20 — 836. 
when  liable  for  costs,  and  when  not,  26 — 83-4 
when  should  sue  in  representative  capacity,  and  when  not,  26 — 88-4 
when  creditors  claim  against  them  perwruUlf/,  and  not  against  the  estate, 

26-84. 
claims  against  estate  not  charge  on  real  property,  23 — ^318. 
when  liable  for  debt  against  self,  and  transfer  from  one  capacity  to  another, 

25—508-9. 
de  bonis  non,  after  debtor  gave  first  administrator  his  note,  what  seooDd 

must  show  t-o  recover,  25 — 509. 
of  lunatic  liable  for  necessaries  furnished  his  family,  29 — 100. 
power  to  sell  stock,  29 — 380. 
one  pledged  stock  and  gave  power  of  attorney  ;  pledgee  sold  or  pledged 

other  executors  estopped  from  claiming  scrip  without  paying  adTance 

by  second  pledgee,  28 — 841. 
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whether  notice  must  require  personal  presentation  of  claims  and  not  to 
attorney,  lO— 527. 

as  to  rights  and  liabilities  of  such  de  son  tort,  17 — 848. 

money  given  to  pay  check,  24 — 836,  837. 

when  infant  may  act  as,  23 — 880. 

paid  forged  note  of  deceased,  18 — 211. 

if  wasting  assets  creditor  may  file  bill  for  receiver,  18 — 648. 

though  cannot  file  bill  to  set  aside  fraudulent  transfer,  18 — 648. 

but  see  as  to  real  estate,  18 — 648. 

when  parties  to  enforce  vendor's  lien,  20 — 700. 

on  sale  of  land  of  deceased  cannot  purchase,  20 — 774. 

exceptions  to  rule,  20 — ^774. 

proper  parties  to  compel  assignee  land,  for  creditors  to  account  for  sur- 
plus after  payment  debts,  23 — 40. 

when  cannot  divide  between  cestui  que  trust  unequally,  23 — 852. 

how  soon  after  appointment  mortgagor  must  ascertain  fact,  and  tender, 
to  prevent  all  becoming  due,  2H — 222. 

when  duty  personal,  and  how  far  liable  for  negligence  and  acts  of  co-ex- 
ecutor, 25-^06,  510. 

first  surrendered  certificate  of  deposit  and  re-deposited,  25 — 509. 

executrix  suing  claim  due  after  testator's  death,  debtor  cannot  set-off 
claim  then  due,  26--883. 

or  subsequently  falling  due,  20— -383. 

otherwise  as  to  money  paid  for  funeral  expenses,  20—383. 

rights  of  as  against  survivor,  25 — 420. 

when  may  be  joined  with  survivor,  25 — 420-1. 

rights  of  survivor,  25 — 420. 

power  to  appoint  new  trustees  does  not  authorize  appointment  of  new 
executors,  25 — 478. 

of  lessor,  when  assignee  of  lessee  may  sue,  20— ^56. 

not  to  set  aside  instrument  because  obtained  by  undue  influence,  27 
-427. 

mere  purchase  from,  no  notice  he  is  acting  or  has  acted  improperly,  28 
—841.    ' 

including  own  barred  debt  in  inventory,  30 — 208. 

including  debt  in  petition  to  sell  realty,  30 — ^208. 

directing  attorney  to  pay  out  of  certain  fund,  30 — ^208. 

promise  by  one  of  several,  30 — 208. 

fraud  vitiates  credit  on  an  accounting,  30 — 393. 

actions  for  personal  injuries  do  not  survive  person  inflicting  injuries, 
30—399. 

when  allowed  for  improvements  on  real  estate,  30 — 668. 

where  deceased  ordered  repairs,  when  not  liable  for  others  ordered  by 
wife  or  widow,  30—668. 

those  qualifying  may  act,  20 — 524. 

when  part  may  act  and  when  all  must,  20 — 690. 

all  need  not  act,  22—301. 

if  in  fact  trtutees,  payment  to  one  invalid,  22 — 301. 
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aU  must  act  if  trustees  in  fact,  22 — 801. 

when  one  held  liable  for  moneys  received  by  another,  22 — 901-3. 

duty  one  to  prevent  misfeasance  by  other,  22 — 801-2. 

received  notes  of  solvent  bank  which  failed,  22 — 802. 

bank  where  deposited  failed,  22 — 803. 

but  must  not  mix  with  own  funds,  22 — 802. 

and  must  pay  over  within  reasonable  time,  22 — 302-3. 

degree  of  care  required  from,  22 — 305. 

in  selecting  agents,  22 — 805. 

in  selecting  one  to  collect,  22 — 305. 

when  owner  ratifies  selection,  22 — 805. 

must  collect  note  due  to  decedent  within  reasonable  time,  22 — 806. 

surrendered  obligation  of  two  for  that  of  one,  22 — 806. 

liable  if  conveys  by  muttake,  22 — 306. 

if  receives  too  much  by  mistake  not  liable  personally,  22 — 806. 

act  of  one  binds  all,  22—306. 

one  may  give  valid  satisfaction,  22 — 806. 

so,  valid  release  of  part  land,  22 — 806. 

one  not  liable  for  misfeasance  of  other  unless  negligent,  22 — 306. 

must  deposit  where  both  may  control,  22 — 806. 

if  open  joint  account,  all  must  unite  in  drawing,  22 — 306. 

if  one  solvent  owes  debt  to  estate,  duty  of  other  to  see  collected,  and  if 
guilty  of  negligence  in  not  doing  so,  liable,  22 — 306. 

declarations  of  decedent  admissible  against,  to  show  gift,  22 — 689. 

one  executor  may  control  assets  and  his  acts  bind  others — ^i.e.,  as  to  note 
for  assets,  23—166. 

one  executor  allowed  another  to  waste  assets,  23 — 166. 

one  permitted  to  sell  assets  to  pay  proceeds  into  general  fund,  which  did 
not  do,  23—166. 

executors  not  entitled  to  interest  paid  to  raise  money  to  advance  to  bene- 
ficiaries beyond  their  share,  23 — 166. 

one  executor  paid  one  beneficiary  more  than  his  share,  others  bound  to 
make  excess  good,  23 — 166. 

how  executor's  accounts  to  be  settled  where  has  overpaid  one  beneficiary, 
23—166. 

agent  appointed  by  all,  overpaid  one  beneficiary,  23 — 166. 

how,  where  one  executor  has  overpaid,  23 — 166. 

two  executors  indebted  to  estate  gave  their  bond  in  satisfaction  of  a  mort- 
gage to  estate,  entitled  to  be  credited  with  payment*  actually  made  on 
bond,  23—166. 

debt  by  one  to  estate,  asset  in  his  hands,  for  which  he  is  solely  liable, 
but  how  to  appear  in  account  of  all,  2t) — 167. 

administrator  did  not  cancel  judgment  against  himself  subsequent, 
administrator  may  enforce,  23 — 167. 

if  receives  property  before  appointment,  presumed  there  when  appointed, 
23—167. 

if  holds  fund  in  capacity  of  administrator,  what  necessaiy  to  Mease  as 
and  transfer  to  self  in  another  capacity — i.  e.,  as  guardian,  23—16'* 
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Ezecnton  and  Adminiitnton — continued, 

some  cases  bold  going  through  mere  form  of  transfer  annecessary,  23 

—167. 
crediting  self  in  one  capacity  and  charging  in  another,  sufficient,  23—167. 
though  must  then  have  the  money,  23 — 167. 

if  sureties,  not  party  to  determination  as  to  change,  not  bound  by,  23 — 167. 
one  purchasing  at  sale  by,  not  entitled  to  be  subrogated  to  rights  creditors 

of  estate  because  title  failed  on  account  of  want  of  jurisdiction,  23 — ^218. 
what  purchaser  under  gets,  and  rights  under,  23 — ^220-2. 
if  attorney  party  to  fraud  proper  party  defendant,  23 — 877. 
when  collusion,  creditor  may  sue  them  and  debtor  to  estate,  23 — 581-582. 
complaint  in  such  case,  23 — 581. 
80  if  executor  insolvent,  23 — 582. 
80  heirs  or  devisees  in  certain  cases,  23 — 582. 
who  may  be  sued  for  legacy,  23 — 582. 

of  deceased  debtor,  and  assignee  of  assets  without  consideration,  23 — 582. 
when  not  necessary  to  exhaust  remedy  in  such  case,  23 — 582. 
plaintiff  in  such  case  obtains  no  preference  over  other  creditors,  23 — 582. 
if  detcuiavU  charged,  when  sureties  of  representative  may  be  sued,  23 

—582. 
if  proper  plaintiff,  and  refuses,  may  be  made  defendant,  and  allegations, 

23—582. 
several  cannot  agree  upon  attorney  ;  practice  in  such  case,  23 — 582. 

See  AhtUement, 
Atta^chment, 
Crops, 
Deathy 

Gift, 

Oood^wiUf 

Chiardian, 

HeirSf 

Insurance,  Fire, 

Insuranes,  Life, 

Landlord  and  Tenant, 

Legacy, 

Lex  loei. 

Life  Estate, 

Maintenance, 

MarshaUing  Assets, 

Fartners?iip, 

Principal  and  Agent, 

Principal  and  Surety, 

Beat  Estate, 

Record, 

Surtivors, 

Trespass. 

Trusts  and  Trustees, 

Vendor  and  Vendee, 

Wills. 


684  DIGEST  OF 

fizemplary  Damages,  when  proper  and  when  not,  against  railwaj  company 

28—276. 
Bxempt  Property,  subject  to  boarding  house  keeper^s  lien,  28—400. 
Bzpectancy,  sale  of ,  21 — ^90. 

See  AmgjiTMnts. 

Szperts,  weight  of  evidence  of,  27 — 425-6. 

may  be  asked  if  usual  to  put  flues  in  party- wall,  27 — 644. 

BzplosiTee,  liability  of  for,  14 — 557. 

See  Negligence. 

Bx  post  £icto,  law  repealed  after  amount  of  claim  determined,  16—^. 
BzpoBure  of  diseased  Person.    See  Health, 
Bzpress  Company.    See  Bank, 

CwrrUrn, 

Foi'ged  Instrument, 
Bzpnlsion.    See  Corporations. 

Bxtingnlshment,  when  note  discounted  and  proceeds  paid  on  another  extin- 
guishes latter,  1 7 — 186. 
if  administrator  does  not  cancel   judgment   against   self,  sabsequent 

administrator  may  enforce  it,  23 — 167. 
whether  payment  of  a  judgment  against  the  principal,  by  a  surety,  extin- 
guishes it  so  a  surety  cannot  enforce  it  against  the  principal  debtor? 
23—219. 
when  one  loses  right  to  have  houses  built  on  particular  line  by,  23 

-532-3. 
surrender  fraudulently  procured  of  obligation  does  not  extlngoish  it,  24 

-^59. 
payment  judgment,  by  indorser,  against  self  and  principal,  may  enforce 

it,  27—867-^. 
if  married  woman  joins  her  husband  in  deed,  does  not  extinguish  mortgage 
held  by  her,  30—18. 

See  CofienanU, 
basement, 
Lease, 
Merger, 
Mortgage, 
New  Note, 
Paid  Judgment, 
Payment, 
Satisfaction, 
Way. 

Bztortion.    See  Ignorance, 

Bxtra  Compensation,  how  far  assignable,  2 1 — ^90. 

Bztradition,  law  of,  from  Canada  to  United  States,  28—38. 

must  comply  strictly  with  forms,  etc.,  28 — 88. 

what  not  ofFence  within  statute,  28 — 33. 

surrender  suiScient  evidence  corpus  de  licH,  28 — 38. 

indictment  insuiScient,  28 — 88. 

warrant  necessary,  28—88. 
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Sxtradition — continued. 

copies  or  original  depositions  admissible,  28 — 34. 

treaties  with  different  countries,  28 — 84. 

when  treaty  does  not  apply,  ex  po%tfaeiOt  28 — 34. 

commissioner  sole  judge  sufficiency  of  evidence,  28—34. 

not  to  consider  whether  foreign  government  authorizes,  28 — 34. 

evidence  such  as  authorized  in  country  of  demand,  28 — 84. 

whether  accused  competent,  28 — 34. 

extradited  for  one  crime,  can  prisoner  be  tried  for  different  one?  28 — 84. 

when  may  be  arrested  in  civil  case,  28 — 34. 

even  by  party  extraditing,  if  no  bad  faith,  28 — 34. 

without  treaty  no  extradition,  28 — 34. 

act  as  to,  from  one  State  to  another,  constitutional,  28 — 34. 

executive  of  State  demanding  and  of  that  where  person  found  stand 

equal,  28—35. 
each  to  exercise  for  protection  of  own  citizens,  28 — 35. 
if  held  in  one  State  by  its  laws,  cannot  be  extradited  to  another,  28 — 35. 
even  though  held  under  civil  arrest,  28 — 35. 
can  governor  of  territory  make  requisition  ?    28 — 35. 
may  be  extradited  to  District  of  Columbia,  28 — 85. 
"  misdemeanor  "  a  "  crime"  within  statute,  28 — 35. 
embraces  every  criminal  offence,  28 — 85. 
recitals  in  warrant  of  surrender  prima  facie,  28 — 35. 
meaning  of  **  flee  from  justice,"  28 — 35. 
never  in  fact  in  State,  only  constructively  so,  28 — 35. 
proof  thaw  **  fled  "  from  State  necessary,  28 — 35. 
though  not  necessary  should  fleo  secretly,  sufficient  that  has  departed, 

28—35. 
fact  of  indictment  prima  fade  evidence  committed  offence  in  State  and 

fled,  28—86. 
giving  up,  discretionary,  28—86. 

but  should  only  inquire  whether  crime  substantially  charged,  28 — 36. 
if  shown  to  be  within  statute,  no  discretion,  28 — 36. 
right  to,  is  a  legal  right,  28—36. 

Governor  may  revoke  own  or  predecessor's  warrant,  28 — 36. 
if  done,  cannot  reach  by  habeas  corpus,  28 — 36. 
cannot  be  discharged  for  formal  defects  in  indictment,  28 — 36. 
question  of  guilt  or  innocence  immaterial,  28 — 36. 
if  papers  on  which  surrender  granted  defective,  court  may  discharge  on 

habeas  corpus,  28 — 36. 
on  habeas  corpus,  notice  to  Attorney -General  unnecessary,  28 — 37. 
Federal  courts  may  grant  habeas  corpus,  28 — 37. 
though  State  courts  cannot,  if  issued  by  Secretary  of  State  of  United 

States,  28—37. 
Governor  cannot  surrender  without  judicial  proceedings  in  other  State, 

28—37. 
nor  without  demand  from  other,  28 — 37. 
indictment  shows  is  offence  in  other  State,  28 — 37. 
printed  statntes  may  be  read  to  show,  is,  28—87-30. 
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Zbctmditioii — eantintted. 

how  fact  charged  with  crime  proved,  28 — 87. 

how  records  to  be  authenticated,  28-— 87. 

what  warrant  of  executive  required  to  state,  28 — 87. 

how  far  warrant  conclusive,  28 — 87. 

in  MaMOchvsetU,  prima  facie  at  least  of  all  legal  requisites,  28—87. 

so  in  New  York,  28—87. 

whether  it  is  conclusive?    28 — 87. 

not  discharged  because  warrant  for  surrender  contains  no  warrant  for 
arrest,  28—87. 

what  sufficient  allegation  "  charged  "  with  offence,  28 — 88. 

"  theft  '*  synonymous  with  larceay,   28—38. 

not  necessary  copy  evidence  to  be  attached  to  warrant,  28 — 88. 

return  to  habeas  carpus,  setting  out  warrant  prima  fade  valid,  warrant 
for  surrender  sufficient  without  papers  on  which  it  was  issued,  28 — 3& 

duty  of  court  where  papers  on  which  was  issued  produced,  28 — 38. 

what  warrant  of  surrender  required  to  show,  28 — 38. 

what  affidavit  required  to  show,  28 — 88,  89. 

when  affidavits  insufficient  for  certain  offences  enumerated,  28 — 38. 

prisoner  cannot  read  petition  for  habeas  corpus  in  evidence,  28—88. 

courts  cannot  compel  Governor,  by  certiorari,  to  return  papers  on  which 
granted  warrant  of  surrender,  28 — 39. 

duty  of  Governor  discussed.  28 — 89. 

question  of  identity  of  accused  always  open,  28 — 89. 

one  arresting  not  liable  though  Governor's  warrant  void,  28 — 40. 

how  far  previous  adjudication  res  adjudieata,  28—40.     • 

on  second  warrant,  adjudication  on  first  is  not,  28—40. 

statute  authorizing  arrest  and  detention  for  reasonable  time  to  enable  re- 
quisition to  be  made,  28—40. 

F. 

Fact    See  Mistake. 

Factor,  how  one  paying  for  property  may  protect  himself  till  principal  pays  for 
property,  24 — 857. 
if  through  fraud  sells  to  irresponsible  party  and  before  fraud  discovered 
purchaser  has  put  property  beyond  reach,  factor  may  take  security  for 
purchase  price,  24 — 556. 
when  factor  guilty  of  fraud  in  inducing  owner  to  consign  to  him,  20^^* 
can  only  sell  in  ordinary  course  of  business,  26—45. 
If  delivers  notes  taken  for  principal's  property  to  third  person,  when  latter 

liable  to  owner,  26—47. 
when  may  not  pledge,  28 — 888. 

See  Arrest, 
Bona  fids. 

Principal  and  Agent, 
Sale, 
Set-off, 
Wrongdoer, 
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False  Imprisonment,  one  arresting  for  extradition  on  void  warrant  by  Governor, 
28-40. 

See  Arregt, 
Warrant. 

False  Personation.     See  Bcidenee, 

Federal  Courts,  compelled  to  elect  between  suits  in  those  and  State  courts, 
25--515. 
power  of  State  courts  to  restrain  proceedings  in,  27 — 808. 

See  Jurisdiction, 

Fees,  when  sheriff  maj  look  to  attorney  for  fees  on  execution,  21 — 558  ;  30 
—117. 
extra  to  sheriff,  constable,  etc.,  for  doing  what  required  and  what  not 
required  to,  30— 865. 

See  SJieHff. 

Felony.    See  Arregty 

Evidencey 

Illegal  Agreements^ 

SaU, 

TiUe, 

WroTigdoere. 

Fences,  covenant  to  build  and  maintain  runs  with  land,  18 — 769. 

See  Fixtures, 

Feny.    See  Vested  Right, 
Fiduciary  Oapaoity.    See  Arregt, 
Filing.    See  Chattel  Mortgage. 

Fire.    See  Accident, 
Buildings, 
Skidence, 

Landlord  and  Tenant, 
Negligence, 
Vendor  and  Vendee, 

Fire-arms.    See  Negligence. 

Fire-crackers.    See  Negligence. 

Fire  Escape,  right  to  in  party- wall,  25—775 ;  27—644. 
to  whom  liable  for  negligence  as  to,  21 — 807. 
landlord  bound  to  maintain  and  repair,  21 — 811. 

Fish.    See  Larceny, 

Fishery.    See  Navigable  Rvoers. 

Fixtures,  rule  for  determining  what  are,  22 — 816. 
what  criterion  for  determining,  26—555. 
criterion  intent  as  to  what  shall  be,  18 — 61. 
lolling  stock  of  R.  R.,  20—728. 
nursery  trees,  22 — 817. 
fixing  up  theatre,  mechanic's  lien,  22 — 817. 
steam  engine,  etc.,  20 — 728. 
engine  and  boiler  held  to  be,  23—462. 
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Fixtures — continued. 

when  engine  does  not  become,  126 — 556. 
gasfixtures,  20— 728;   26—556. 
gas  fixtures  and  beaters,  22 — 818. 
gas  fittings,  20—728. 
hot  air  furnace,  26 — 556. 
pier  and  mantel  mirrors,  22 — 318. 

manure  made  on  wife's  farm  by  husband's  cattle,  22 — 318. 
what  are  as  between  landlord  and  tenant,  18 — 61. 
may  agree  tenant  may  remove,  18 — 61. 

lessee  to  pay  value  of  improvements,  lessor  has  no  lien,  18—62. 
lessee  allowed  to  remove  building  from  lands  of  infant,  though  not 
allowed  for  out  of  rents,  18 — 62. 

LaTidlord  and  tenant,  steam  engine,  etc.,  20 — 728. 
chairs  furnished  for  opera  house,  20 — 728. 
machinery  put  in  by  tenant  may  be  sold  on  execution  and  removed  \fj 

purchaser,  20—728. 
when  trade  fixtures  pass  from  lessor  to  tenant,  26—556. 
tenant  may  remove  after  term  if  remains  in  possession,  23 — 462. 
when  tenant  must  remove  during  term,  26 — 554. 
what  not  license  by  landlord  to  allow  to  remain,  26—554. 
agreement  lessor  should  purchase,  26 — 556. 
contract  to  sell,  not  within  statute  of  frauds,  26 — 556. 
when  assignee  can  sue  executors  of  lessor,  26 — 556. 
tenant  restricted  to  particular  use,  injunction  lies,  18 — 63. 
machinery  put  in  by  lessee,  who  subsequently  purchased  and  gave  real 

estate  mortgage,  22 — 318. 
no  mechanic's  lien  for  put  in  by  tenant,  22 — 818. 
fulling-mill  changed  to  gristmill,  22—318. 
may  show  parol  agreement  that  shall  pass  as,  22 — 818. 
change  6f  rent  not  surrender  of  right  to,  23 — 462. 
if  occupies  under  license  entitled  to  reasonable  time  to  remove,  23 — 468. 
tenant  at  liberty  to  remove  if  complied  with  "terms  of  lease ;"  did  not; 

how  far  equity  can  relieve  from  forfeiture,  23 — 462,  463. 
if  tenant  own  house  on  land  must  remove  it  within  reasonable  time,  or 

owner  not  liable  for  entering  and  occupying,  23 — 463. 
landlord  right  to  enter  and  pay  tenant  damages  if  sold  premises,  23 — 463. 
tenant  substituted  fixtures  for  others  still  serviceable,  23 — 463. 
right  of  tenant  to,  not  lost  by  non-payment  of  rent,  but  only  by  quitting. 

23—468. 
if  landlord  attached  and  prevented  removal,  not  lost  by  moving,  23 — 463. 
when  renewal  of  lease  renews  right  to  remove  fixtures,  23 — 463. 
right  of  lessor  to.  renew  lease  or  pay  for  improvements,  he  has  option, 

23—463. 
rights  of  tenant  under  clause,  buildings  to  be  paid  for  at  value  as 

appraised,  23 — 463. 
lessor  agreed  to  pay  appraised  value  ;    after  appraisement,  lessor  cannot 

insist  was  ignorant  building  not  according  to  contract,  26—557. 
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tenant  agreed  to  give  up  if  sold,  but  to  be  paid  for  crop,  may  barveet  it  as 

against  purchaser,  26 — 557. 
landlord  agreed,  if  building  erected,  to  give  two  renewals  ;   at  first  did 

not  provide  for  again  repewing,  but  agreed  former  covenants  to  be  part ; 

not  bound  to  give  ttco  additional  renewals,  20 — 558. 
Mortgagor  and  7nortgage&,  between  mortgagor  and  mortgagee,  18 — 61. 
old  machinery  replaced  by  new,  18 — 01. 
old  machinery  laid  away  replaced  by  new,  18 — 61. 
engine  and  machinery  after  building  burned,   18 — 62. 
property  under  chattel  mortgage  annexed  to  freehold,  18 — 62. 
rule  for  determining  what  is  as  between  mortgagor  and  mortgagee,  22 

—816. 
mortgage  covers  engine,  boiler,  etc.,  20 — 729. 
when  mortgagee  cannot,  maintain   replevin  for  fixtures  detached,  20 

—720. 
mortgagor  after  foreclosure  removes,  replevin  lies,  18 — 62. 
if  severed,  trespass  or  trover  lies,  18 — 62. 
mortgagee  in  possession  at  time  of  removal  subsequently  acquired  title, 

22—317. 
mortgagee  having  conditional  title  at  removal,  subsequently  purchased, 

22—817. 
of  real  estate  when  language  includes  machinery,  etc.,  22 — 817. 
chattel  mortgage  separately  given  on  second  real  estate  mortgage  covered, 

as  between  first  and  second  real,  second  takes,  22 — 817. 
when  mortgage  covers,  although  separate  price  paid  for  fixtures,  26 

-564. 
lessee  put  in  machinery  and  then  purchased  land  subject  to  mortgage  ; 

then  fixtures  subject  to  it,  26 — 555. 
tenant  erected  building  and  gave  owner  mortgage  for  money  advanced  ; 

sub-lessee  agreed  to  pay  mortgage  but  did  not ;  in  consequence  of  which 

tenant  lost  right  of  renewal ;  remedy  against  sub- tenant,  26—^57. 
VBfidor  and  vender,  between  vendor  and  vendee,  18—61 ;  22 — 818. 

purchaser  put  on  building ;  sold  it  to  A.;  then  land,  at  purchaser's  re- 
quest, deeded  to  B.,  A.  can  hold  building,  26—554. 
physical  annexation  not  necessary,  26 — 554. 
when  machinery  passes,  though  described  in  deed  as  personalty,  26 

—655. 
wrongdoer  put  up  building,  26 — 555. 
one  sold  property  which  vendee  affixed  to  soil,  26—555. 
what  annexation  which  makes,  26 — 556. 
affixed  after  mortgage,  26—555. 
as  between  vendor  and  vendee  manure  is,  22 — 818. 
bona  fide  purchaser  real  estate,  personal  property,  third  person,  attached 

as  fixture,  20— 729. 
one  purchased  with  notice,  20 — 729. 
MiiceUaneotu,  annexations  by  owner  presumed  to  be  permanent,  18—61. 

property  owned  by  A.  wrongfully  affixed  by  B.,  18 — 62. 
Vol.  II.  44 
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Ml — eontiniud, 

fl  to  fence  rails,  eU.,   18—62. 

nplevia  when  wrongfully  severed,  18 — S3. 

i.  builds  on  B.'s  land,  18—02. 

!  in  |;:ood  faith,  B.  remkining  passive,  18 — 62. 

bed  built  b;  widow  and  hflra.   18—02. 

f  A.  takes  liilareB  on  B.'s  land  aud  be  refuses  to  deliver,  joint  wcSai 

trill  not  lie,  18— «8. 
ailway  track,  wlien  passes  to  purcbaser.  18 — 61. 
milroad  compuDf  laid  ties  and  rails,  20— T20. 
ailroad  conipanj  as  trespasser  laid  rails,  if  takee  land  not  bound  to  ftj 

increased  value,  22—817. 
'ailwaj  company  improved  Grst  and  tbeu  condemned,  must  it  p«f  il- 

creasad  value  1    18—63. 
ijecUnent  lies  in  sacb  case  by  owner,  18 — 63. 
lull  to  restrain  waste,   18 — VS. 
vhen  one  tenant  in  coininoQ  entitled  to  benefit  of  on  partition,  el«..  it 

—817-823. 
vben  receiver  ordered  to  sell  as  part  of  realty,  22—317. 
*ben  seller,  or  another,  who  puts  in  furnace  may  sue  otQcer  wLo  leriM 

and  removes,  20— S66. 
f  owned  by  partnership,  liable  to  firm  debts,  20 — 555. 
innexed  to  land  owned  hj  firm,  it«~^SS. 

vhen  personal  property  becomes  so.  seller  cannot  reclaim,  26— fill- 
'emedy  for  removal  by  owner  of  realty,  22 — 816. 
irben  attachment  and  uw  makes.  22 — 316. 
■emedy  of  senior  creditor,  when  removed  to  give  preference  W  jnato. 

23—316. 
wuoval  may  be  restrained  by  injunction,  22 — 310. 
njunction  to  prevent  removal  of,  26 — 556. 
me   who   put   up   building,   leased  property  after   foreclosure,  (Mat* 

recover,  26—554. 
>ut  see  contrary  in  Michigan,  26 — 554. 
vhen  may  maintain  case  against  one  injoring  seenrity,  20—739. 
lamages  In  such  case,  20 — 739. 
viien  one   patting    on    improvementa   allowed    for  on   parll'i'Mii   s" 

—728. 
>nrchaser  at  foreclosure  sale  takes  crops,  20 — 729. 
XMsession  by  one  owning,  notice  to  mortgagee  from  owner,  2tt— 5». 
Bee  Orop*. 

Landlord  and  Tanant, 
Laretny, 
Mechanist  Litn, 
Tenantt  in  Common. 
easee  bearing  upon  adulteration,  28 — 384. 
Bee  Animi^, 
Btalth, 
Wammtg. 
[•  Bntiy  and  Datalnar.    See  Otmv. 
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Foredosnre,  when  parchaser  takes  crops,  20 — 478,  729. 
of  pledge,  20—784. 

See  Fixtures, 
Mortgage, 
Mortgage  Foreclosure. 

Foreign  Oomrts,  power  to  restrain  proceedings  in,  27 — 308. 

by  representative,  though  no  intentional  fraud,  27 — 30o. 
not  obliged  to  go  to,  to  seek  same  relief,  27 — 808-9. 

Foreign  ZSzeontors.    See  Lex  loci. 

Foreign  Law.    See  Emdenee, 

Foreign  Sovereign,  jurisdiction  over,  20—175.  % 

Foreign  Title.    See  Lex  loci. 

Forfeiture,  how  tenant  relieved  from,  24: — 578. 
when  equity  will  relieve  from,  10—481. 
when  will  not  relieve  a  mortgagor,  10 — 481. 
tenant  liberty  to  remove  fixtures  "if  complies  with  terms  of  lease,"  but 

did  not,  how  far  equity  will  relieve,  23—462,  463. 
voluntary  surrender  by  lessee  cannot  affect  mechanic's  lien,  20 — 478, 

698,  728. 
otherwise  if  in  fact  forfeited,  20—478,  698,  728. 
if  vendee  in  default,  nothing  passes  by  assignment  of  contract,  20 

—478,  698,  728. 
form  of  decree  when  surrendered  without  forfeiture,  20 — 728. 
if  vendee  has  forfeited  lands  when  he  may,  as  against  creditors,  surren- 
der, 22—708. 

See  Landlord  and  Tenant, 
Mortgage, 
Stockholders, 

Forged  InBtmment,  bank  sued  for  detaining  forged  check,  18—215. 

drawer  bound  to  know  signature  of  drawee,  18 — ^215. 

but  not  of  payee,  18 — 216. 

bankers  bound  to  know  signatures  of  customers,   18 — ^215. 

bankers  pay  forged  checks,  18—215. 

rule  applies  only  to  signature,  18—216,  218,  220. 

not  to  forgery  body  of  bill,  18—216. 

fictitious  payee  made  mark  to  order  on  bank  A.,  and  bank  B.  drew  money, 
if  forgery  liable  to  bank  A.,  18—216. 

otherwise,  had  payee  been  able  to  write,  18 — ^216. 

if  drawer  pays  on  foiged  indorsement  cannot  collect  back,  18—216. 

otherwise  if  one  obtaining  payment  practices  fraud,  18 — ^216. 

estoppel  in  such  case,  18—216. 

rule  that  maker  bound  to  know  own  signature  does  not  apply  to  executors 
or  administrators,  18 — 217. 

check  on  bank  A.  paid  bank  B.  through  clearing-house  on  foiged  signa- 
ture ;  recharged  to  B.,  latter  may  recover  of  bank  A.,  18 — ^217. 

payment  of  forged  paper  at  clearing-house  without  inspection,  18 — ^217. 
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bank  boand  to  know  whether  own  bills  gennlne,  IS — ^218. 
rule  does  not  apply  to  government,  18 — ^218. 
if  State  treasurer  pays  on  forged  indorsement,  compelled  bj  miDdamus 

to  pay  again,   18—218. 
depositor  not  bound  to  examine  vouchers,  18 — 218. 
when  bank  concluded  by  own  certification,    18 — ^218. 
when  party  who  made  body  of  instrument  bound  by  recognition  of  foigery 

as  genuine,   18 — 218. 
amount  erased  by  chemicals  and  larger  inserted,  18 — ^218. 
how  soon  must  discover  and  notify,   18 — ^217. 
whether  negligence  in  not  discovering  forgery,  18 — ^218. 
duty  on  discovery,  18 — 219,  221. 
whether  must  offer  to  return,  18 — 219. 
payment  in  bills  broken  bank,  18—219. 

one  assumed  payee's  name  and  indorsed  paper  received  by  mail,  18—319. 
A.  must  refund  money  received  on  forged  indorsement  of  B.,  18—219. 
depositor  may  sue  for  money  paid  on  forged  indorsement,  18 — ^219, 221. 
so  payee  may  ratify  giving  and  sue,    1 8 — 219. 
though  as  to  doing  so  see,   18 — 220. 
on  settlement  forged  paper  allowed,  18 — ^220,  221. 
deputy  received  forged  bill  must  make  good,  18 — ^220. 
pledgee  delivers  to  purchaser  from  pledgor  not  bound  to  refond  pledge 

paid  by  purchaser,   18 — ^220. 
express  company  collected  on  forged  indorsement  must  repay,  18—220. 
80  bank  so  collecting,  18—220. 

if  bank  certifies  forged  check  liable  on  certificate,  18 — 220. 
one  assuming  false  name,  when  makers  liable.  18—220. 
when  bank  certifying  does  not  warrant  body  of  check,   18—220. 
if  pays  such  may  recover  back,  18—221. 
rights  on  acceptance  of  altered  paper,  18 — 221. 
certificate  forged  but  genuineness  acknowledged  on  preseotaUoD,  buik 

estopped,  18—221. 
losing  chance  to  arrest  forger,  18 — ^221. 
blank  left  for  amount,  though  figures  in  maigin,  1 8 — ^223. 
corporation  transferred  stock  on  forged  assignment,  18—222. 
rights  Inmaflde  holder  such  stock,  18—4322. 

two  same  name,  wrong  one  assigned,  he  liable  to  any  one  injured,  19   ^^ 
.    corporation  negligently  transferred  stock  on  genuine  old  isagnmeBi, 

18—222. 
remedy  of  old  stockholder  against  new,  18 — 222. 
no  defence  to  indorser  prior  signatures  forged,  18 — ^222. 
warrants  genuineness  prior  signatures,  18—222.  ^ 

though  one  knowingly  obtaining  such  indorsement  cannot  recover, 

-228. 
drawer  forged  name  of  indorser,  when  party  paying  caonot  reooveir, 

—228. 
payment  in  foiged  paper  does  not  discharge  indorser,  18— 22S. 
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when  forgery  dispenses  with  protest,  18 — 228. 

one  loaned  check  on  forged  security,  bank  paying  not  liable,  18 — ^223. 

if  instrament  altered  may  allege  alteration  or  charge  instrument  as 

forged.  18—223. 
suit  to  cancel  record  of  forged  deed,  27 — 635. 
when  filling  blanks  is,  28—442. 
writing  instrument  over  name,  28 — 442. 
boys  wrote  for  amusement,  and  defendant  found  and  passed  apparent 

instrument,  28—442. 
when  delivering  instrument  with  blanks  gives  implied  authority  to  fill, 

28—442. 
having  unfinished  instruments  in  possession,  28—443. 
Dot  to  alter  indorsement  of  payment  on  a  bond,  note,  etc.,  28 — 766. 
paper  delivered  to  one  whose  name  forged  to  it ;  not  liable  for  refusing 

to  return  it,  28—842. 
corporation  having  got  bonds,  not  bound  to  restore  them,  28 — 843. 
corporation  bonds  stolen  before  countersigned  by  trustee  and  his  name 

countersigned,  28 — 843. 
one  signing  as  agent  or  attorney  for  another,  29— -157. 
county  ofiicer  signing  own  name  as  such,  29 — 157. 
agent  issuing  note  for  more  than  authorized,  29 — 157. 
one  signing  paper,  on  face  purporting  to  be  as  agent  for  another,  29 — 

157-161. 
though  fraudulently  stated,  authorized,  29 — 157-161. 
statute  in  New  York  by  officer  private  corporations,  29 — 160. 
agent  issuing  genuine  instrument  as  of  wrong  date,  29 — 161. 
order  on  another  to  pay  for  property  fraudulently  stated  to  have  pur 

chased,  29—162. 
agent  fraudulently  countersigned  and  put  in  circulation  paper  bearing 

genuine  signatures,  29 — 162. 
forge — wioJfctf— difference  between,  defined,  29 — 162-3. 
ante-dating  deed  signed  by  self,  29 — 163. 
makes  own  act  to  be  different  from  what  it  is  in  fact,  29 — 163 
wrong  person  of  same  name  indorsing,  etc.,  29 — 163. 
fraudulently  procuring  signature  of  innocent  person,  not  intending  to 

bind  himself,  29—163. 
if  creditor  induced  to  take  forged  paper  and  surrender  valid,  surety  not 

discharged,  29—383. 
drawer  of  check  not  liable  if  paid  on  forged  indorsement,  30 — 687. 
though  person  to  whom  paid  has  rightful  possession,  30 — 687. 
check  wrongfully  indorsed,  30 — 687. 
when  not  bound  to  produce  the  check,  30 — 687. 
check  raised  from  $10  to  $100,  30—688. 
bank  indorsing  it  liable,  30 — 688. 

one  paying  his  note  supposed  to  be  genuine,  but  forged,  30 — 688. 
indorser  warrants  title,  30 — 688. 
when  one  who  merely  indorses  to  identify,  30 — 688. 


Forgwry—eontinutd. 

must  protnst,  30—088. 

mnney  paid  od  forged  note  to  one  who  trmnafers  collateral  to  tlie  Klt^ 


duty  of  dfiposllor  to  eiaioine  pass-book  and  voucliera,  30 — 688. 

though  d«la7,  so  statute  liniitattoos  runs,  30—083. 

dspoaitor  neglected  to  do  bo  for  long  time,  30 — 688. 

fact  check  filled  out  in  geoaine  bUok,  and  negligence  iu  giviDg  ai 


bank  relied  on  false  representationa  of  identity,  30 — 688. 
proof  of  what  oecurrsd  at  payment,  30 — 688. 
one  IdentiSed  bb  pajee  of  telegraph  order,  30 — 688. 
authority  to  certify,  30—688. 
ir  certified  check,  at  payee's  risk,  30— «88. 
teller  said  raised  check  good,  30—689. 
one  received  payment  In  bills  of  broken  bank,  30 — 689. 
or  counterfeit  notes,  30— 689. 

if  once  paid,  bank  cannot  rescind  ao  as  to  affect  others,  30 — 689. 
when  proof  custom  no  defence,  30 — 689. 
See  AtUration, 

Batinfaetion, 

Fomi,  law  looks  beyond  mere  matter  of,  23 — 167. 

and  requires  substance,  23—167. 
Former  Suit,  agsinst  retaote  grantordoes  not  estop  one  not*  party,  20— TOO. 

party  not  served,  not  sHected  by,  23 — 854. 

how  far  plea  of  affected  by  discontinuance,  23 — 854. 

ouster  not  evidence  against  one  not  party,  28 — 540. 

when  contractor  bound  by  suit  against  city.  28—747. 

city  notified  wrongdoer  to  defend  suit,  20—626. 

what  notice  of  necessary,   17 — 401. 

one  sworn  aa  a  witneat,   1  7—401. 

oae  left  building  materials  in  street,  dty  sued,  he  had  noUce  ot,  1 7—401' 

when  grantee  not  bound  to  allow  grantor  to  defend,  1 7 — 463. 

stakeholder  sned  and  defended,  17 — 403. 

one  benefiwd  by,  when  bound,  17 — 401. 

when  one  recovery  bar  to  subsequent  damages,  27 — 357-9. 

when  damages  continuing,  and  when  no  second  recovery  can  be  bB^,  sV 
— 34& 

recovery  tor  part  goods  taken  by  one  trespass.  29 — S94- 

for  part  due  on  one  covenant,  different  breaches,  20 — 595. 

on  different  sales,  29—505. 

when  equity  will  r«>]ieve  from.  20—643. 

when  surety  bound  by  judg-ment  against  principal,  20—642. 

whether  principal  liable  to  surety  for  coats.   1 7—403. 

not  liable  ir  costs  unrMsonably  made.   17—403. 

wb^n  costs  cannot  be  reconrvd  because  no  privily,    17 — 403. 


AMERICAN  NOTES.  695 

Former  Soli — eontinv^. 

when  one  benefited  by,  liable  for  costs,  17 — 402. 

innocent  agent  saed  maj  be  entitled  to  recover  damages  and  costs,  1 7 — 402. 

See  Damages, 
Defendants, 
Election, 

Executors  and  Administrators, 
Fraud, 
Guardian, 
Res  adjudieata, 
Wilis, 

Wrongdoers. 
Fractions  of  a  Day.    See  Day. 

Franchise.    See  Vested  RiglU. 

Frand, 

Attorney  and  client,  by  attorney  upon  client,  22 — 507. 

if  attorney  party  to,  may  be  made  defendant  in  suit  to  set  aside,  23 — 876. 

prevented  setting  up  defence,  23 — 376. 
Creditors,  debtor  making  compromise  mast  not  be  guilty  of,  30 — 611. 

responsible  for  fraud  of  agent,  30 — 611. 

represented  would  have  *'8ome  means,"  had  more  than  paid  creditors, 
30—611. 

utmost  good  faith  requisite,  30 — 611. 

must  be  perfect  equality ;  one  must  not  be  favored  without  knowledge  of 
others,  30—611. 

though  others  may  have  received  part,  may  credit  on  debt  and  recover 
balance,  30—611. 

secret  obligation  to  one  to  secure  more  than  others,  illegal,  30 — 611. 

creditor  accepting  secret  preference  may  recover  full  debt,  30 — 611. 

settlement  procured  by  fraudulent  statement  debtor  had  left  the  country, 
26—72;    30—611. 

assignment  preferring  fictitious  debt  invalid,  18—^21. 

wife  released  dower  if  held  entitled  to  be  paid  fictitious  debt,  creditor  may 
impeach,  18—822. 

when  transfer  by  husband  to  wife  fraudulent  as  to  creditors,  16 — 671. 

when  settlement  by  corporation  with  stockholders  valid  as  against  cred- 
itors, 25—331. 
False  representations,  one  who  purchases  land  on  fraudulent  statement,  justi- 
fied in  refusing  to  perform,  23 — 395. 

one  making  statement  must  generally  believe  or  have  reason  to  believe  it 
untrue,  23—395. 

exception  where  states  as  a  fact  what  does  not  know  to  be  true,  23 — 396. 

whether  rule  applies  to  personal  property,  23 — 397. 

if  representations  known  to  be  false,  party  not  allowed  to  testify  believed 
them  to  be  true,  2«i— 680. 

assignor  may  be  asked  if  intended  to  cheat  or  defraud,  23 — 630. 

though  iC  80  swears,  not  conclusive,  23 — 630. 


iodlctment  Mee  pretences,  oomplnlnnDt  m^j  teeUr;  what  inflaenee  ie}» 

aentationH  had  on  lilm,  23—490. 
party  maj  state  whetber  nulled  on  repreeentationa,  S3 — 630. 
OD  life  imtaraDce  policv.  exaniiDiDg  phjaiclBn  may  teetity  whether  nidt 
'      BUtement  in  good  faith.  23— (180. 
iDdiutment  seduction  female  may,  whether  promise  inducement  to  iltet- 


may,  whether  intended  to  change  residence,  23 — 031. 
physician  sued  for  malpractice  may  tt«tify  whether  eiercised  best  judg- 
ment, 23—831. 
state  effect  of  injury,  proper,  23 — 031. 
party  discharged  witness  :  other  party  called  him  ;  proper  to  sak  wbetlm 

did  so  IjecBUse  apprehensive  would  ciwear  to  certain  facts,  23 — SSI. 
must  be  Btatument  or  material  fact,  relied  upon,  20 — 71. 
matters  of  opinion  or  jadgment  not,  26 — 71. 
unless  relied  upon  will  not  avoid,  2G — 71. 
repreeentatioDS  affectiug  prie^  of  article,  26 — 71. 
representing  sgent  of  another  when  not,  26—71. 
falsely  represented  bad  purchased  neighbor's  bops,  20 — 71. 
represents  purchaser  for  another,  when  purchasing  for  self.  20 — TI. 
so  purchasing  when  gets  no  better  tsrms,  26 — 71. 
remedy  of  those  possessing  good  will  of  seller,  20— 71. 
one  partner  got  tliird  person  to  buy  out  copartner  as  for  self,  20— 72. 
one  alleging  cannot  prove  acts  and  doings  of  third  penmns,  onleaa  piora 

conspiracy,  26 — 72. 
misrepresenting  seller's  chance  for  sale,  26 — 72. 
when   relation  of   trust,   as  president  of  a  corporation  to  stockhddcr, 

26—72. 
fraudulently  inducing  to  part  with  property  for  one  purpose,  intending  to 

use  for  another,  26—73. 
false  statement  as  to  what  property  rents  for.  26 — 78. 
agent  had  verbally  sold  land  to  A.;  B.  went  to  owner,  and  knowing  of, 

buteooeeallDg,  such  sale,  oontract«d  with  him  for  its  purchase,  26—73- 
remedy  a^lnst  one  who  falsely  represented  amount  ptdd  for  property  la 

purchaser  who  had  agreed  to  pay  what  property  cost,  26 — 73. 
/^l/iincy,  when  infant  not  estopped  by,   18 — 202. 
when  infancy  bar  to  action  for,  20—604. 
on  infanta  as  to  rlgbla  of  others,  such  others  cannot  object  on  ground  of,  23 

-830. 
effect  of  infant  repTMenting  himself  of  age,  30 — 019. 
^ment,  judgment  of  highest  court  may  be  impeached  collatenlly  for, 


judgment  on  void  Instrument  cannot  be  attacked  collaterally,  ' 
otherwise  as  to  a  creditor,  22—830. 
though  not  on  ground  merely  erroneous,  22—^130. 
not  set  aside  for  mere  snspicion  of  fraud,  22—829. 
nor  when   party  knew  facts  or  with  reasonable  diligence  might  bai* 
ascfrtaiiied  Ihem,  22— H29. 
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Fraud — continued. 

though  fraud  must  be  pleaded  in  some  way,  22 — 829. 

where  offered  as  evidence  without  fraud  pleaded,  22 — 829. 

consists  of  acts  or  omissions  whereby  court  is  deceived,  22 — 829. 

not  mere  falsity  of  evidence,  22 — 829. 

nor  for  perjury,  22—829-830. 

otherwise  in  Wisconsin,  22 — 831. 

nor  is  witness  liable  civilly  for.  22 — 829-831. 

nor  one  guilty  of  suborning,  22—^29-831. 

how  far  sureties  may  defend  on  account  of,  22 — 880. 

how  far  gross  exaggeration  of  damages  by  party  may  be  defence  to 
surety  not  notified,  22—830. 

parties  practicing,  in  divorce,  on  court  may  not  impeach  for,  22 — 880. 

to  attack  judgment  must  be  clearly  shown,  22 — 880. 

proof  affidavit  on  which  by  confession  was  entered,  fraudulent  not  soffl- 
cient,  22—830. 

relief  from  judgment  obtained  by,  27 — 808. 

injunction  to  restrain  fraudulent  disposition  of  property,  27 — 308. 

in  obtaining  judgment,  when  relieved  from  judgment,  30 — 892. 

obtained  by  violating  an  agreement  for  compromise,  30 — 393. 

vitiates  credit  on  an  acdounting  by  administrator,  30 — 393. 

fraud  on  settlement  by  executor,  ground  for  opening,  26—739. 

80  guardian,  26—739. 

when  officers  corporation  obtaining  judgment  for  preference  a  fraud,  24 
—197. 

judgment  not  enjoined  because  ignorant  of  facts,  unless  not  due  to  lack 
of  diligence  or  acts  of  other  party,  29 — 642. 

concealing  sickness  of  dowress  from  court,  and  obtaining  value  life  es- 
tate, avoids  judicial  determination,  22 — 142. 

equitable  relief  on  ground  judgment  fraudulent,  26 — ^738. 

principles  on  which  such  relief  granted,  26—738. 

not  simply  on  ground  did  not  avail  himself  of  defence,  26 — 738. 

otherwise  if  fraud,  etc.,  26—738. 

promised  not  to  take  judgment,  26—739. 

counsel  appeared  without  authority,  26 — 739. 

on  ground  of  newly  discovered  evidence,  26—739. 

not  on  ground  of  error  or  that  claim  unfounded,  26 — 739, 

on  ground  of  fraudulent  combination  between  plaintiff  and  co-defendant, 
26—739. 

may  have  reviewed  on  ground  of,  26 — 739. 

but  not  for  fraud  in  cause  of  action,  26—739. 

fraud  practised  on  co-defendant,  26—739. 

in  obtaining  judgment,  as  a  defence  to  suit  in  another  State,  26 — 739. 

conspiracy  to  use  legal  process,  26—739. 

letters  of  administration  revoked,  if  fraudulently  procured,  26—772. 

though  acts,  until  revoked,  protect  third  persons,  26 — ^772. 

if  granted  to  competent  person,  not  revoked  on  application  of  one  incom- 
petent at  issuing,  26—772. 
Partners,  when  partners  liable  for  fraud  of  each  other,  24 — 65. 
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by  retiring  partner  on  those  renuiining,  22 — 69. 
Principal  and  agent,  when  principal  liable  for  fraud  of  agent,  24—64 
liability  of  principal  for  fraud  of  agent,  23 — 396. 
when  principal  liable  for  by  agent,  18 — 321. 
by  agent  within  scope  of  authority,  28 — 680. 
by  agent  does  not  affect  principal  unless  within  scope  of  authority,  24 

—712. 
when  agent  not  liable,  except  was  guilty  of,  20 — 704. 
Sescission,  party  desiring  to  rescind  must  do  so  promptly,  24 — 555. 
after  discovery  of  fraud,  24 — 555. 
if  rescinds  for,  must  do  so  within  reasonable  time  after  disooverj,  24 

—712. 
mere  want  of  diligence  in  discovering  does  not  prevent  rescission,  18 

—318. 
injured  party  owes  no  duty  of  active  vigilance,  24 — 555. 
whether  delay  in  rescinding  prevents,  18 — 318. 
bow  far  delay  in  rescinding  operates  as  waiver  of  right,  or  oonfiimitioa 

of  fraudulent  contract,  24 — 555. 
delay  at  vendor's  request,  to  enable  him  to  remedy  defect,  does  not  pre- 
vent rescission,  24 — 555. 
when  delay  until  notes  given  for  property  fall  due  does  not  prereot, 

where  wrongdoer  absconds  after  selling  property,  24 — 555. 
when  five  days  held  reasonable  time,  24 — 555. 
what  is  reasonable  time,  24 — 556. 

party  injured  must  return  or  offer  to  return  what  he  received,  24—558. 
if  property  valueless,  need  not  offer  to  return,  24 — 557. 
cannot  rescind  in  part  and  affirm  as  to  riesidue,  even  when  sale  of  8e?enl 

articles  at  distinct  prices,  24 — 556. 
taking  any  benefit  after  knowledge,  ratification,  24 — 556. 
so  changing  condition  of  the  property,  24 — 556. 
if  accepts  order  for  surplus,  etc.,  Is  affirmance,  24 — 556. 
though  reserves  right  to  proceed  for  goods,  24 — 556. 
when  factor  may  affirm  by  taking  security  for  purchase  price,  24—556. 
if  loss  under  policy  of  insurance  adjusted,  party  receiving  cannot  resdna 

without  tendering  back  money  received,  24 — 556. 
if  property  capable  of  serving  any  purpose  of  advantage  to  seller,  vendee 

must  offer  to  return,  24 — 556. 
or  if  loss  disadvantage  to  him  in  any  way,  24 — 556. 
if  one  party  paid  other's  debt  must,  on  rescission,  tender  amount  witli 

interest,  24--557.  ^ 

when  equity  may  assist  though  parties  cannot  be  pat  in  ttatu  gvo,  .**  ^ 

—557. 
if  Judgment  asked  far  will  place  party  in  Oatu  quo,  no  offer  to  return 
necessary,  24—557.  ^^ 

as  where  vendee  has  realized  out  of  property  more  than  he  paid, 

so  where  vendee  by  own  practices  or  acts  has  pat  it  beyond  power  o   in- 
jured party  to  offer  to  restore,  24—557. 
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if  owner's  agent  wrongfully  sells  property,  owner  not  boand  to  tender 
back  what  agent  received,  24 — 557. 

on  claim,  compromise  fraudulent,  creditor  demanded  note  for  balance ;  if 
given  valid,  and  may  be  enforced  without  offering  to  restore  what  re- 
ceived on  first  compromise,  24 — 558. 

if  vendor  receives  note  of  third  person  in  consequence  of  fraud,  may  offer 
to  return  and  recover  contract  price  less  what  paid,  24t — 559. 

vendee's  note  may  be  returned  on  trial,  24 — 557. 

bat  must  be  then  produced  and  surrendered,  24 — 557. 

insolvency  of  maker  of  note  no  excuse  for  not  offering  to  return  it,  24 
—557. 

if  injured  party  surrenders  note  to  referee  on  trial,  when  may  resume  it 
if  defeated  because  rescission  not  sustained,  24 — 557. 

bank  fraudulently  induced  to  discount  note,  credited  proceeds  and  paid 
out  on  check  ;  may  set  up  such  fraud  as  a  defence  in  maker's  suit  to 
recover  other  moneys  deposited,  24 — 558. 

though  bank  presented  note  at  maturity  and  has  never  offered  to  return 
it,  24-.558. 

not  necessary  to  rescind  if  by  eliminating  fraudulent  part  represents  act- 
ual agreement,  24 — 557,  558. 

one  frp,udulently  purchased  goods ;  creditors  attached  and  by  agreement 
with  debtor  took  them  ;  vendor  rescinded  and  sued  sheriff,  25 — 514. 

bars  vendee's  lien  on  land  for  money  paid  on  rescission,  20 — 701. 

if  insolvent  vendee  compromises  with  creditor  who  contracted  to  deliver 
part  of  goods  in  future  cannot  compel  their  delivery  without  offering  to 
pay  for  them,  24 — 558. 

party  damnified  by  may  recover  damages  without  offering  to  rescind,  24 
— «y5,  559. 

if  property  procured  by  fraud,  vendor  may  rescind  against  purchaser,  not 
for  value  from  vendee,  on  demand,  though  has  not  offered  to  restore 
to  original  vendee  what  received,  24 — 558. 

if  title  to  part  property  fails,  may  recover  damages  on  account  thereof 
without  offering  to  rescind  in  toto,  24 — 559. 

and  may  defend  against  assignee  of  vendor,  24 — 559. 

if  rescinds  for  fraud  may  sue  in  trover  or  replevin,  ehowing  rescission  as 
matter  of  evidence,  24 — 559. 
'   surrender  of  obligation  fraudulently  procured  does  not  extinguish  it,  24 
—659. 

if  once  rescinded  no  act  on  part  of  vendor  alone,  even  receiving  payment 
for  part  of  goods  retained  by  vendee,  will  bar  suit  against  one  obtain- 
ing^ another  part  from  vendee,  24 — 559. 

if  rescinds  on  account  of  failure  to  perform  must  pay  for  what  has  re- 
ceived, 18—153. 

A.  agreed  to  sell  his  farm  to  B.  if  B.  would  sell  his  and  loan  A.  proceeds, 
1 8—152. 
Vendor  and  wndee,  when  vendee  from  fraudulent  purchaser  gets   good 
title,  25—516;  29—298. 
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nrand — roTiftnuttd. 

fnudnlant  vendee  mij  pass  good  title  to  biB  bona  fide  porctiuer  u 

Bg&lnHt  or[giii>l  vendor,  29— 70S. 
when  parchuer  may  avoid  chattel  TaoTtg^na  as  fraadulent,  23 — 502. 
J&eeilaneoia,  stock  to  be  paid  wben   A.  certifies  80  macb  aubscribed,  mif 
show  certificate  fraudulent,   18—821. 
vben  corporation  liable  for  fraadutent  over-issue  of  stock  by  ({pnt,  24 

—64. 
«beD  stoctcliolders  chargeable  with  notice  oE  what  appears  by  books,  lod 
when  and  bow  must  repudiate,  20 — 131. 
iducing  execution  of  paper,  wh>^n  ma;  be  shown,   19 — 100. 
light  evidence  to  overturn  insufficient.   19—190. 
mount  of  evidence  required,  19 — 100. 
dation  of  physician  one  of  confidence,   19 — 100. 
rldence  of  a  conversation  to  show  misreading  of  s  paper,  23 — 155. 
ne  Indaced  to  sign  paper  fraudnlentl;  read,  20 — 595. 
rhen  durrss  may  be  shown,  20 — 595. 
alease,  when  not  fraudulent,  20 — 5QS. 

oty  of  party  setting  op  release  claimed  to  be  frandulont,  19 — 190. 
rhen  equity  cannot  set  aside  will  for,   17—778, 
J  common  council  in  opening  street,   18 — 110. 

wner'B  real  estate  forming  corpcration  and  selling  it  at  profit,  20 — 7TS. 
nying  out  needy  heirs,  sailors,  et«,,  21 — 90. 
DO  took  mortgage  knowing  satisfaction  fraadalent,  21 — 558. 
OBured  tepreeeoted  A.  bis  wife  ;   was  not,  tiecause  her  former  hoshand 

living,  22—707. 
ransfer  before  marriage  to  defraud  hasband  or  wife,  22 — 380. 
lecree  for  sale  of  land  person  of  weak  mind,  22 — 82S. 
rliere  guardian  did  not  appear  to  protect  Infant's  rights,  22— 82S. 
t  account  asked  not  sufficient  to  chai^  fraud  in  genenil  terms,  22—830' 
>faen  and  on  what  terms  new  trial  granted  on  account  of  perjury,  SS 

—831. 
>yrepreeentatlve  at  Judicial  sale,  23— 320-S. 

ne  becoming  party  to  fraudulent  combination  to  obtain  another's  prap- 
ertj.  liable,  23—897. 
lay  recover  therefor  tbongh  agreenieiit  reduced  to  writing,  23 — 763. 
rhen  acceptance  deed  not  extinguishment  of  covenant,  23 — 7S9. 
ne  uring  name  to  deceive  public  into  believing  another  of  same  lUiiie, 


ine  promised  testator  to  give  property  to  B.,  Intending  not  to  petfom, 
27-018. 

efusal,  evidence  did  not  so  intend,  27—516. 

to  defence  to  financial  officer  that  statute  freadtilently  passed,  28— S- 

ndgment  against  principal  debtor  and  two  successive  sarelln;  1*>I 
surety  paid  judgment  and  had  assigned  to  third  person  for  bis  Iwortl : 
first  surety's  land  sold  and  bid  In  by  second  ;  principal  debtor  pud 
judgment  to  second  surely  who  satisfied  it ;  second  surety  redeeowJ 
his  land  :   held,  he  conld  not  recover  of  principal  debtor  talance  J^i^ 
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on  such  redemption  after  saing  second  surety  and  collecting  part  of 
bim,  28—680. 
when  party  defrauded  must  use  other  means  of  indemnity  he  possesses, 

28-«40-l. 
not  liable  for,  in  statement  as  to  powers,  if  contract  void  by  statute  of 

frauds,  29—852. 
in  inducing  seller  to  resell,  though  first  agreement  void  by  statute  of 

frauds,  29—852. 
indorser  misunderstood  liability,  and  indorsee  knew  he  did,  29 — 571. 
recovery  for  full  wrong,  prevented  by  fraud  of  defendant,  29 — 594. 
evidence  to  explain  want  of  change  of  possession,  29 — 761. 

See  Agreements, 

Alter cUion, 

Animals^ 

Arbitration, 

Arrest, 

Assignment  benefit  Creditors, 

Bankruptcy, 

Bona  fide. 

Bona  fide  Holder, 

Chattel  Mortgages, 

Conveyance, 

Copartners, 

Corporation, 

Creditors, 

Crops, 

Directors, 

Discontinuance, 

Doufer, 

Evidence, 

Forged  Instrument, 

Fraudulent  Agreements, 

Illegal  Agreement,' 

Mistake, 

Novation, 

Partnersliip, 

PUdge, 

Principal  and  Agent, 

Principal  and  Surety, 

Rape, 

Receiver, 

8aU, 

Satisfaction, 

Stockholders, 

Stoppage  in  Transitu, 

Surety, 

Surrender, 
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See  Title, 

Tra4emark, 
IVusts  and  IVustees, 
Undtu  Influence, 
Wilh, 
Writing, 
Wrongdoers, 
Frandfl,  Statute  of^ 

Memorandum,    formal    language   not    necessary    for   memorandam,   23 
—118. 

anything  from  which  intention  may  be  gathered,  suflBcient,  23 — 118. 

what  must  contain,  23 — 118. 

must  show  who  are  both  parties  to,  23 — 119. 

though  they  may  be  named  by  description,  when  oral  evidence  proper  to 
apply  such  description,  23 — 119. 

requirement  of  writing  only  applies  to  party  to  be  charged,  23 — 119. 

memorandum  must  be  full  and  complete,  22 — 894  ;    25 — 432. 

must  contain  entire  agreement,  leaving  no  part  resting  in  oral  agreement, 
23—119. 

memorandum  must  be  complete  without  parol  evidence,  17 — ^797 ;  30 
—669. 

must  show  agreement  and  identify  property,  30—^9. 

when  cannot  so  identify  subject-matter,  30 — 669. 

parties  and  entire  terms  must  appear,  30 — 669. 

must  be  clear  and  definite  with  aid  of  legal  presumptions,  23 — ^119. 

must  express  terms  of  credit,  if  any,  23 — 119. 

memorandum  must  be  reasonably  certain,  25 — ^214. 

though  invoices  and  letters  may  be  read  as  a  part  of  it,  25—214. 

when  makes  other  writing  part  of  itself,  17 — 797. 

when  paper  referred  to  so  as  to  make  part  of  agreement,  19 — 638. 

though  form  immaterial,  everything  must  appear  from  paper,  or  bj  direc- 
tion to  other  writings,  30 — 669. 

if  in  several  papers,  they  must  show  it,  and  what  papers,  and  onl  evi- 
dence inadmissible  to  connect  them,  30 — 669. 

if  not  attached  to,  or  does  not  refer  to  terms  of  sale,  oral  evidence  to  ooo- 
nect  them  inadmissible,  23 — 119. 

merely  names,  figures,  dates  and  names  of  parties,  insufficient,  30 
—669. 

if  enforcement  inequitable,  equity  admits  oral  evidence  to  vary  memonn- 
dum,  23—119. 

when  oral  evidence  not  admissible  to  show  casks  not  sold  with  wine, 
23—119. 

oral  evidence  admissible  on  behalf  of  defendant,  resisting  memonndom, 
23—119. 

when  memorandum  sufficient,  30 — 669. 

when  resolution  of  common  council  sufficient  memorandum,  20—200. 

when  of  directors  of  corporation  insufficient,  20 — ^200. 

when  deed,  eta,  undelivered,  sufficient,  20—200. 
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auctioneer  sold  by  sample ;   Ills  memorandam  omitted  to  state  sold  by 

sample,  beld  insufHcient,  30 — 669. 
replies  to  invoice  affected  by  same  infirmity,  30 — 670. 
entries  in  beaded  colamns  by  *' ditto/'  after  first  naming  parcbaser,  not 

safficient  signature  as  to  lots  so  entered,  30 — 670. 
wbere  entry  by  clerk  must  call  out  before  entry,  30 — 670. 
illiterate  person  signing  by  cross,  agreement  annexed  to  conditions,  30 

—670. 
receipt  by  auctioneer's  clerk,  wben  insufficient,  30 — 670. 
wbetber  name  of  auctioneer  printed  on  back  sufficient,  30 — 670. 
names  of  purcbasers  written  by  auctioneer's  clerk,  30 — 670. 
broker's  note  delivered  to  botb  parties.  30 — 670. 
wbat  sufficient  evidence  of  delivery,  30 — 670. 
offer  of  bonnty,  wben  insufficient,  30 — 669. 
contract  by  auctioneer  for  vendor,  but  not  naming  bim,  30 — 669. 
made  good  by  vendor's  replies,  to  requisitions  for  title,  referring  to  such 

contract,  30—669. 
wben  and  bow  auctioneer  to  make  memorandum,  18 — 881. 
bow  soon  auctioneer  must  make  memorandum,  18 — 883. 
memoranda  by  auctioneers,  wben  sufficient  and  wben  not,  25 — 482. 
buyer  rescinded  before  auctioneer  completed  memorandum,  18 — 882. 
purchaser  may  revoke  auctioneer's  authority  before  he  has  signed,  30 

—670. 
auctioneer  simply  to  cry,  owner  present,  18 — 881. 
sheriff  received  purchase-money  but  made  no  proper  memorandum,  18 

—882. 
whether  party  can  rely  on  a  memorandum  he  refused  to  accept,  23 

—120. 
seller  cannot  act  as  buyer's  agent  to  sign  memorandum,  18 — 881. 
same  person  cannot  act  for  both  parties,  25 — 482. 
MuceUansous,  signature  not  necessary  at  common  law,  but  is  under  statute, 

22—892. 
letter  orders  two  car  loads  of  hogs,  telegram  accepting,  22 — 892. 
meaning  of  "  two  car  loads,"  22—398. 
contract  sent  accepted  by  letter,  22 — 898. 
offer  to  sell  land  to  village  trustees,  resolution  to  accept  invalid,  22 

—898. 
delivery  of  deed  to  clerk  not  authorized  to  receive,  22 — 898. 
when  undelivered  deed  sufficient,  22 — 893. 
where  parties  contemplate  reduction  to  writing,  22 — 898. 
when  party  refusing  to  perform  cannot  recover  what  has  advanced,  IB 

—346. 
party  ready  and  willing  to  perform  may,  16—846. 
if,  however,  has  had  part  performance  cannot  recover  all  he  advanced, 

16-847. 
if  performed  may  recover  agreed  price,  16—347. 
if  lease  void  tenant  may  cut  crops  sowed  before  repudiation,  16—847.. 
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if  vendor  unable  to  convey,  vendee  has  lien  for  payments  tnd  inipro?e> 

ments  in  good  faith,  16—347. 
house  let  on  condition  will  lease  if  will  s|^e  improvements,  if  made 

remedy  of  lessee,  10—347. 
one  fraudulently  got  work  done  under  representation  was  owner,  16 

—347. 
if  rescinded  by  consent  not  liable  for  rent,  16 — 347. 
if  vendor  refuses  to  perform,  vendee  has  lien  for  moneys  spent  in  improve- 
ments, 20—701. 
parol  agreement  for  more  than  one  year  not  to  engage  in  business,  void, 

20—804. 
if  vendor  repudiates,  for  that  reason  vendee  may  recover  back  wliat  pi^d, 

20—804. 
when  vendee  may  recover  back  payment  if  buildings  burned  before  to  be 

conveyed,  25 — 12, 
how  far  agreement  by  firm  to  apply  firm  property  to  payment  individoil 

debt,  falls  within.  25—417. 
firm  assuming  debt  of  one  partner,  25—417. 
A.  delivers  property  to  B.,  in  consideration  whereof  B.  promises  toptj 

C,  25—636,  637,  639-40. 
where  purchaser  of  wood  cnt  it,  held  owner  bound  by  terms  of  oontraet, 

and  could  not  recover  in  assumpsit,  23 — 119. 
where  one  party  has  performed,  other  cannot  avoid,  23 — ^1^. 
selling  land  for  stoves  and  money  cleared  incumbrances,  received  stoves 

and  offered  to  perform,  buyer  cannot  recover  for  stoves,  23 — 1^- 
may  show  to  be  "  paid  for  on  delivery  "  by  conveyance  land,  23-rldO. 
so  to  deliver  wagon,  may  show  not  to  be  delivered  unless  note  given 

therefor  was  paid,  23—120. 
what  sufficient  possession  and  part  performance  to  entitle  to  specific  per- 
formance, 24 — 712. 
applies  to  sale  real  estate  at  auction,  18 — 881. 
agreement  to  make  will  within,  27 — 516. 
agreement  as  to  sale  of  fixtures,  26 — 656. 
agreement  to  sell  mere  improvements  not  within,  16—347. 
promise  by  A.  to  B.  to  pay  debt  to  C.  not  within,  17 — 770.  \ 

lease  for  three  years  to  commence  in  future,  invalid,  24 — ^713.  j 

when  lease  for  one  year  to  commence  in  future,  valid,  20 — 571.  j 

when  telegraphic  dispatch  sufficient  compliance  with,  30—889. 
proposition  in  writing,  acceptance  oral,  30 — 839. 
court  compelling  attorney  to  perform  void  agreement,  22 — 507. 
agreement  between  parent  and  child  that  advancement  to  be  in  fall  of 

child's  share  of  father's  estate,  not  within,  22—696. 
owner's  letter  to  own  agent  not  sufficient  to  take  out  of,  23—388. 
nor  undelivered  deed,  23—883. 

how  far  attorney  and  third  person  obliged  to  carry  out  trust,  23—476. 
if  contract  void  by,  not  liable  for  fraud,  as  to  authority,  29-852. 
in  inducing  to  resell,  though  first  contract  void  by  statute  of  frauds,  29 
—352. 
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See  Attorney, 
Certain, 
Parol  Evidence, 
Rent, 

Specific  Perfomnanee, 
JYusts  and  Trusteee, 
Work  and  Labor, 

Fraudulent  Agreements,  whether  subsequent  creditors  may  avoid,  22 — 669* 
difference  between  existing  and  subseqaent,  22 — 669. 
one  having  action  in  tort  is  creditor,  22 — 669. 
evidence  prior  agreement  to  convey  to  wife  proper,  22 — 669. 
when  settlement  of  difficulties  between  husband  and  wife  valid  as  to 

creditors,  22—670. 
by  wife  to  condone  husband's  adultery,  22 — 670. 
wife  releasing  inchoate  right  dower,  22 — 670. 
purchaser  agreed  orally  to  pay  wife  certain  sum  for  releasing  dower,  \9 

—794. 
what  creditors  can  question  such  settlement,  22 — 670. 
husband  paid  for  property,  took  title  in  wife,  and  failed,  10 — ^794. 
not  necewarUy  fraudulent  as  to  existing  creditors,  19 — 794. 
seducer  conveyed  house  to  woman  in  consideration  of  sufferings,  etc., 

19—794. 
husband  agreed  if  wife  would  stqp  suit  and  live  with,  to  pay  trustee  sum 

for  wife,  22—670. 
if  gift  executed,  immorality  immaterial,  19 — 794. 
bow  much  husband  may  pay  wife  as  against  creditors  for  releasing 

dower,  19—794. 
husband  induced  wife  to  sign  release  in  exchange,  and  took  title  for  land 

received,  in  third  person,  remedy  of  wife,  19 — 795. 
husband  gave  wife  note  for  support,  invalid,  19 — 795. 
husband  gave  wife  note  to  return  to  him,  19 — 795. 
agreeing  to  pay  wife  to  discontinue  divorce  and  to  return  to  him,  19 

—795. 
though  payable  after  his  death,  19 — 795. 
transfer  to  defraud  husband  and  wife,  22 — 860. 
when  gift  by  husband  to  wife  valid  as  against  creditors,  25 — 820. 
wife  thrown  on  own  resources  may  trade,  25 — 820. 
husband  managed  wife's  farm,  25 — 820. 
if  wife  allows  hnsband  to  use  property  as  his  own,  burthen  on  her  of 

showing  title,  25—820. 
to  extent  husband's  contribution,  creditor  may  reach,  25 — 821. 
husband's  labor  adds  to  value,  25 — 821. 
husband  trades  in  wife's  name  to  defraud  creditors,  25 — 821. 
wife  allowed  husband  to  use  her  property  as  his,  and  thus  obtain  credit, 

25—821. 
presumption  was  gift  to  husband,  25 — 821. 
agreement  by  husband  to  pay  wife  for  releasing  dower,  25 — 821. 

Vol-  n.  45 
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husband  gave  her  note  for  much  more  than  value  of  her  dower,  25— S31. 
held  not  to  be  so  g^ven,  but  claim  was  an  after- thought.  25 — 821. 
husband  gave  wife  all  his  propertj  to  marry  him,  fraudulent  as  to  cred- 
itors, 25—321. 
so,  if  for  taking  care  of  him,  25 — 821. 
wife  joined  in  deed  and  note  for  purchase-money  given  to  her,  held  fnod- 

ulent  as  to  creditors,  25 — 822. 
when  settlement  by  corporation  with  stockholders  valid  as  against  cred- 
itors, 25-^31. 
son  covenanted  to  support  father ;  father  released  ;  overseer  of  poor  can- 
not avoid  release  as  fraudulent,  25 — 647. 
brother  properly  purchased  for  sister ;   not  fraudulent  for  her  to  illov 

him  to  occupy,  20— 9. 
advancement  by  parent  is  not,  if  retains  ample  to  pay  all  debts  and  liatnl- 

ities.  27—47. 
set  aside,  if  no  actual  fraud  ;  rule  as  to  rents  and  profits  and  as  to  allow- 
ing taxes,  etc.,  27—478. 

See  Chattel  Mortff a ffei, 
OropSf 

Hwfband  and  W^e, 
Illegal  Agreements, 
Partnerihip, 

Freight.    See  Duress, 

Funds,  pledgee  through  fraud,  if  has  other  means  of  indemnity,  must  use  them, 
28-«40. 


6. 

Ounbling  Instruments,  right  of  officers  to  take  and  detain,  18—860;  28-4SS. 
right  to  destroy  liquors,  28—428. 
right  to  destroy  gambling  instruments,  28 — 428. 
game-cocks  not  implements  of  gaming,  28 — 428. 
measure  of  damages  for  destroying,  28—424. 

Q«me.    See  Animals, 
Larceny, 

Ckming,  wager  policy  of  insurance,  21 — 530. 

impropriety  of  court  sitting  to  try,  2 1 — S80. 

not  payable  on  election  of  particular  person,  21 — 580. 

New  York  statute  against  uinner  or  loser  at  game  of  chance,  21—590. 

liability  of  stakeholder,  21-^1. 

loser  may  recover  in  New  York  of  stakeholder  though  directs  to  pay  to 

winner,  21—581. 
otherwise  in  some  States  if  pays  lief  ore  authority  revoked,  21— SSL 
each  depositor  can  only  recover  his  own,  21 — 581. 
real  depositor  must  sue,  though  but  in  name  of  another,  21—531. 


i 
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Qtaabig'-wnHntied, 

error  where  loeer  directed  to  pay  over,  to  leave  to  jury  whether  did  not 

intend  gift,  21-581. 
if  property  bet  and  loser  buys,  cannot  recover  property,  21 — 631. 
quere,  if  had  sued  for  money  paid,  21 — 531. 
need  not  demand  money,  21 — 581. 
though  entitled  to  interest  only  from  demand,  21 — 581. 
one  of  several  persons  forming  "  pool "  may  sue  for  own  without  others, 

21—531. 
can  only  recover  his  own  money,  21 — 581. 
ivory  markers  representing  money  lost,  21 — 632. 
if  depositor  receives  part  and  gives  receipt  in  full  may  recover  balance, 

21-532. 
in  order  to  be  bet  must  be  two  or  more  contracting  parties,  21 — 532. 
owner  of  horse  paying  certain  sum  to  enter,  21 — 532. 
one  losing  may  recover  of  trinner,  2 1 — 582. 
money  lent  to  be  bet,  2 1 — 582. 
winner  agreed  to  indemnify  stakeholder,  21 — 582. 
winner  agreed  to  indemnify  lender  if  would  sue  loeer  for  money  lent,  21 

—682. 
BO  to  return  if  would  pay  over,  21 — 582. 
when  purchaser  gets  no  title  to  property  bet,  21 — 532. 
trick  resorted  to,  21-^82. 
promissory  note  given  on  gambling,  2 1—532. 
80  indorsement  of,  21 — 582. 
action  to  recover  back  not  penalty,  2 1 — 538. 
statute  applies  to  all  sums  lost  at  gaming,  21 — 588. 
most  plead  under  statute,  21 — 538. 
see,  however,  in  Canada,  21—533. 

may  assign  right  to  recover  money  lost  at  gambling,  21 — 538. 
demand  arises  on  contract,  21 — 583. 
and  may  be  counter-claimed,  21 — 583. 

liability  of  stakeholder  where  bank  issuing  bills  failed,  21 — 588. 
right  of  action  barred  in  three  years,  21 — 533. 

See  Illegal  Agreements, 

Gkmlahment.    See  Attachment. 

Qai  Company,  one  conducting  business  on  own  premises,  noit  per  se  a  nuisance, 

30— 567. 
city  has  power  to  manufacture  illuminating  gas,  30 — 507. 
distribution  of  through  mains  not  nuisance,  30 — 567. 
not  liable  for  explosion  unless  negligent,  30 — 567. 
gas  escaped  in  consequence  of  excavation  by  owner  of  premises,  30 

—567. 
remedy  of  reversioner  if  negligence  of  tenant  contributed,  30 — 568. 
gas  escaped  during  conflagration,  30 — 568. 
injury  to  health  from  gas  escaping  in  street,  30 — 568. 
evidence  illness  from  other  causes,  30 — 568. 
company  allowed  one  to  let  on  gas  at  request  of  consumers  ;  he  guilty  of 

negligence,  30—568. 
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Fraud — eantinued. 

fraudulent  veudee  may  pass  good  title  to  his  bona  fide  porchaser  as 

against  original  vendor,  29 — 702. 
when  purchaser  may  avoid  chattel  mortgage  as  fraudulent,  23 — 509. 
MuoeilaneouSt  stock  to  be  paid  when  A.  certifies  so  much  subscribed,  may 

show  certificate  fraudulent,  18 — 821. 
when  corporation  liable  for  fraudulent  over-issue  of  stock  by  agent,  24 

—64. 
when  stockholders  chargeable  with  notice  of  what  appears  by  books,  and 

when  and  how  must  repudiate,  26 — 151. 
inducing  execution  of  paper,  when  may  be  shown,  19 — 190. 
slight  evidence  to  overturn  insufficient,  19 — 190. 
amount  of  evidence  required,   19 — 190. 
relation  of  physician  one  of  confidence,   19 — 190. 
evidence  of  a  conversation  to  show  misreading  of  a  paper,  23 — 155. 
one  induced  to  sign  paper  fraudulently  read,  20 — 595. 
when  duress  may  be  shown,  20 — 595. 
release,  when  not  fraudulent,  20 — 595. 

duty  of  party  setting  up  release  claimed  to  be  fraudulent,  19 — 190. 
when  equity  cannot  set  aside  will  for,  1 7 — 778. 
by  common  council  in  opening  street,  18 — 119. 

owner's  real  estate  forming  corporation  and  selling  it  at  profit,  20 — ^775. 
buying  out  needy  heirs,  sailors,  etc.,  21 — 90. 
one  took  mortgage  knowing  satisfaction  fraudulent,  21 — 558. 
insured  represented  A.  his  wife  ;   was  not,  because  her  former  husband 

living,  22—707. 
transfer  before  marriage  to  defraud  husband  or  wife,  22 — 360. 
decree  for  sale  of  land  person  of  weak  mind,  22 — 829. 
where  guardian  did  not  appear  to  protect  infant's  rights,  22 — 829. 
if  account  asked  not  sufficient  to  charge  fraud  in  general  terms,  22 — 890. 
when  and  on  what  terms  new  trial  granted  on  account  of  perjury,  22 

—831. 
by  representative  at  judicial  sale,  23 — ^220-2. 

one  becoming  party  to  fraudulent  combination  to  obtain  another's  prop- 
erty, liable,  23—397. 
may  recover  therefor  though  agreement  reduced  to  writing,  23 — ^763. 
when  acceptance  deed  not  extinguishment  of  covenant,  23 — ^765. 
one  using  name  to  deceive  public  into  believing  another  of  same  name, 

24—296. 
one  promised  testator  to  give  property  to  B.,  intending  not  to  perfonn, 

27-^16. 
refusal,  evidence  did  not  so  intend,  27 — 516. 

no  defence  to  financial  officer  that  statute  fraudulently  passed,  28 — 5. 
judgment  against  principal  debtor  and  two  successive  sureties ;  last 

surety  paid  judgment  and  had  assigned  to  third  person  for  his  benefit; 

first  surety's  land  sold  and  bid  in  by  second ;   principal  debtor  paid 

judgment  to  second  surety  who  satisfied  it ;   second  surety  redeemed 

his  land  :   held,  he  could  not  recover  of  principal  debtor  balance  paid 
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Fraud — cofiHnued, 

on  such  redemption  after  suing  second  surety  and  collecting  part  of 
bim,  28—680. 
when  party  defrauded  must  use  other  means  of  indemnity  he  possesses, 

28—840-1. 
not  liable  for,  in  statement  as  to  powers,  if  contract  void  by  statute  of 

frauds,  29— 3.')2. 
in  inducing  seller  to  resell,  though  first  agreement  void  by  statute  of 

frauds,  29—352. 
indorser  misunderstood  liability,  and  indorsee  knew  he  did,  29 — 57t. 
recovery  for  full  wrong,  prevented  by  fraud  of  defendant,  29 — 694. 
evidence  to  explain  want  of  change  of  possession,  29 — 761. 

See  AgreemenU, 

Alteration, 

Animals^ 

Arbitration, 

Arrest, 

Alignment  benefit  Creditors, 

Bankruptcy, 

Bona  fide. 

Bona  fide  Holder, 

Chattel  Mortgagee, 

Conveyance, 

Copa/i'tnere, 

Corporation, 

Creditore, 

Crops, 

Directors, 

Discontinuance, 

Dower, 

Evidence, 

Forged  Instrument, 

Fraudulent  Agreements, 

Illegal  Agreement,' 

Mistake, 

Novation, 

Partnership, 

Pledge, 

Principal  and  Agent, 

Principal  and  Surety, 

Rape, 

Receiver, 

Sale, 

Satisfaction, 

Stockholders, 

Stoppage  in  IVansitu, 

Surety, 

Surrender, 
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Qlft^~continu€d. 

when  may  declare  for,  if  kept  beyond  time  agreed  on,  23 — 815. 
▼oluntary  by  father  to  child  when  good  against  creditors,  2? — 47. 

See  Ademption, 
Advancements, 
Fraudulent  Agreements, 
Payment, 
Undv^e  Influence. 

Qoodfl  Sdid,  unless  full  performance,  vendor  cannot  reoover,  27 — 13$. 
when  constructively,  though  not  actually  accepted,  27 — 133. 
remedy  of  seller  if  buyer  refuses  to  accept,  27 — 188. 

See  Dissatisfaction, 
Sale, 
Writing, 

Good-will,  valuable,  and  law  will  protect,  27 — 17. 

to  be  appraised  as  part  of  partnership  assets,  27 — 17. 

part  of  partnership  assets,  and  how  sold,  27 — 17. 

may  pennit  one  to  retain  it,  27 — 17. 

good  consideration  for  note  by  one  to  other,  27 — 17. 

survivor  using,  bound  to  account  for,  27 — 17. 

court  may  sell  by  receiver,  27 — 17. 

when  other  restrained  from  using,  27 — 17-8. 

mere  sale  of  business  will  not  transfer,  27 — 18. 

but  if  all  "  asseU"  sold,  carries  good-will,  27—18. 

whether  can  recover  for  except  on  general  accounting  of  all  pirtnerehip, 

27—18. 
passes  on  general  assignment  for  creditors,  27 — 18. 
but  one  selling  may  engage  in  same  trade,  27 — 18. 
but  must  do  no  act  to  make  public  believe  he  is  connected  with  old  boa- 

ness,  27—18. 
what  partner  selling  bound  to  do,  27 — 18. 
on  mere  dissolution  either  partner  may  use.  27 — 18. 
retiring  partner  not  liable  for  advising  creditor  to  attach,  27—18. 
though  one  partner  may  sell  g^ood-will,  cannot  bind  others  not  to  engage 

in  business,  27 — 18. 
representative  of  deceased  may  settle  with  survivor,  bat  cannot  give  away, 

27—18. 
right  of  survivor  to  buy  out,  27 — 18. 
representative  continued  with  survivor,  27 — 19' 
duty  of  survivor  and  right  to  compensation,  27 — 19. 

Government.    See  Eminent  Domain, 

Patent, 
State, 
United  States. 

Gorernor.    See  Extradition, 

JReutard.  . 

Grand  Jury.    See  Indictment,  ' 
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Ghraat,  when  word  creates  implied  warranty,  18—768. 
of  expectancy,  21 — ^90. 

See  A»9ignment, 
C(mveyanee, 
EfuemenU, 
Becard, 
Support. 
Qnntee.    See  Bona  fide, 

Covetuints, 
Novaiian, 
Party-waU, 
Vendor  and  Vendee, 

Qrantor.    See  Covenants, 

Qrantor  and  Grantee,    See  Nowxtion, 

QntQity.    See  Negligence, 

Physician, 
Gvtarantee.    See  Novation, 

Otiarantor.    See  Indorser, 

Novation, 

Principal  and  Surety, 
Qoaranty,  by  A.  to  B.,  not  liable  to  firm  of  which  B.  is  a  member,  23 — 152. 
when  and  how  far  secares  debt  already  contracted,  and  when  applies  only 

to  fature  debts,  23 — 482. 
what  is  continaing,  23—708. 

when  secares  individual  as  well  as  partnership  liabilities,  29 — 173. 
when  debt,  after  death  of  one  partner,  29 — 173. 
when  of  security  and  not  of  indemnity,  29 — 173. 
difference,  29—174. 

See  Principal  and  Surety. 
Qumrdlan,  if  adverse  interest  appears  on  face  of  papers,  proceedings  void,  20 
—665. 
may  contract  with  ward  after  relations  have  ceased,  20 — 775. 
otherwise  if  not,  20—775. 
when  guardian  not  allowed  for  advances  until  accounts  settled  by  proper 

court,  20—775. 
when  guardian  allowed  lien  on  land  for  sum  paid  ward,  20 — 775. 
cannot  change  from  realty  to  personalty  and  vice  versa,  22 — 305. 
appointed  in  two  States,  rights  of  each,  24 — ^244. 
how  far,  and  for  what  negligence  liable,  25 — 506-510. 
settlement  opened  on  ground  of  fraud,  26 — 739. 

when,  of  lunatic  liable  for  goods  furnished  for  benefit  of  estate,  29 — 669. 

See  Condition, 
Election, 
Fraud, 
Infant, 
Maintenance, 
Parent  and  Child, 
Principal  and  Surety, 
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See  Real  BtUita, 

Tt-uMi  and  Trutteet. 
Ouardimn  ad  litem,  TuAa.party  to  suit,  28—788. 

Onardiau  and  Ward,  when  and  how  far  foreign  gnardtau  maj  sue,  2ft— IS. 
reqaisiuia  of  complamt,  20 — 16. 

failure  of  guardian  to  sue,  does  not  prejudice  waid,  30 — 806, 
Bee  Mainttnance, 
Undue  Infiitenet. 
Onardlan'a  Bala,  wlut  purcbaser  under  takes,  and  rights  ander,  23 — 2304. 
Qallty  Knowledge,  may  t>e  found  from  circumatances,  20 — 393. 
when  qaescion  of  fact,  20—393. 
See  Intent. 
Gnnpowder.    See  IfesUgenet. 
Gniia.    Bee  Ifegtigenct. 


Hablta.     See  Negligena. 

Handwilting,  not  suSHclaQt  to  prove  received  In  answer  to  telegram,  30—889. 
Health,  criminally  exposing  diaeaaed  person,  20 — 458. 
powersof  alxiardof  health,  20— 458  ;   29—14. 
letting  house  infected,  small  poi,  etc..  20 — 458. 
board  no  right  to  place  infeetad  person  in  house,  20 — 45S. 
when  board  of  maj  seize  carcass  of  dead  animal,  21 — 144. 
liability  of  seller  to  one  injured  by  diseased  meat.  21 — 144 
cases  bearing  upon  adnlieratlon  of  food,  28 — 384. 
eiposing  to  pest-house,  etc.,  29 — 14-5. 
burying  dead,  etc..  prohibited.  29— 5S8. 
See  Animala, 

Muninp/d  Corporati(ms, 

Negligenee, 

Nuitaitce. 

o  whom  defeodut 


wau. 

when  parties  to  enforce  vendor's  lien,  20—700. 
sale  of  expectancy.  21 — 90. 
when  must  pay  niorigage,  25 — 644. 

wlipn  he,  and  not  pxeculor,  must  pay  mortgage,  26 — 724. 
when  mortgage  debt  cliargcable  on  land  and  when  on  personal  (Stale. 

20-826. 
when  mortgage  to  be  paid  out  of  lands.  26 — 884. 
Then  not  eulilled  to  purchuae  moDPy  of  real  estate,  23—103. 
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HalxB — eofUinaed. 

when  to,  for  land  taken  by  eminent  domain,  23 — 105. 

not  liable  to  one  who  pajs  debts  against  ancestor ;  lands  not  charged  with 
debts  of  ancestor,  23 — 218. 

only  liable  to  deficiency  of  personal  assets,  23 — 213. 

principle  upon  which  charged  with  ancestor's  debts,  23 — ^218. 

owner  took  damages  for  negligently  building  embankment,  and  for  aU 
future  damages ;  if  slides  after'  heir  inherits  he  cannot  reooYer,  23 
—833. 

when  boand  by  easement  allowed  by  ancestor,  23 — 838. 

against  co-heir,  value  of  property  at  time  descent  cast,  irrespective  of  sub- 
sequent improvements,  25 — 458. 

nor  can  he  recover  for  repairs,  25 — 458. 

how  compelled  to  convey  lands  contracted  by  ancestor,  26—804. 

to  whom  tender  to  be  made,  20 — 364. 

to  set  aside  for  undue  influence,  27 — 427. 

grant  of  expectancy  no  covenants,  27 — 491. 

when  not  liable  on  covenant  of  ancestor,  27 — 701. 

Heirlooms,  their  character  and  peculiarities  of  title,  18 — 788. 

Bee  Advancement, 
Building  Societies, 
Oi'ops, 
Devisee, 
Estoppel, 

Executors  and  Administrators, 
Gifts, 
Insurance, 
Insurance,  Fire, 
Insurance,  Life, 
Real  Estate, 
Trusts  and  Trustees, 
Vendor  and  Vendee, 
Widow, 

Hereditament.    See  EoMment, 

Highways,  pathmaster  turning  water  on  adjoining  owner,  10 — ^299. 

euldesae  may  be,  1 7 — ^293. 

rights  and  liabilities  of  highway  commissioners,  23 — 847. 

duty  of  commissioner  in  draining,  19 — 7. 

overseer  changed  to  relieve  own  land  may  return  it,  19 — 7. 

discontinuing  gives  no  right  to  damages  at  common  law,  20 — 308. 

nor  for  depriving  of  use  of  highway,  20 — 308. 

when  changing  grade  of  street  entitles  to  damages,  20 — 308. 

when  for  negligence  in  changing  grade,  20 — 806. 

liability  of  railway  company  to  restore,  21 — 47. 

liability  of  railway  company  to  build  bridge,  to  restore,  and  to  keep  in  re- 
pair, 23—345. 

duty  of  railway  in  crossing  watercourse,  23 — 345. 

city  authorizing  railway  to  use  to  detriment  owners,  23 — 845. 

city  used  apron  built  bj  owner,  23 — 347. 
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Highway! — Mntinued. 

when  municipal  corpontloDB  not  liable  for  cloaing,  2S — 831. 
Bee  Damage*, 

DuqiuUifieaiioa, 

MandaiKM, 
Municipal  Corporationt 


Homlcld*.    Bee  Accident, 

Man^ughter, 
Intent, 
8eif-d^enee, 
BoisM.    See  Ifegligenee, 
HoapitaL    Bee  Negligence, 
Phytieicm. 
Hotal  Kaepor,  who  is,  19—366. 

See  Iraikeeper, 
Um. 
Hunter.    See  Segligcnec 
HantinK.    See  Animaii. 

1  and  Wife,  in  Bait  ag^ainBt  BBsmned  hoBbaiid  for  necESsariM,  cubM 
deny  marriage ,  28 — 887. 
hasband's  liability  based  on  default,  28—867. 
if  does  not  provide  necesBarles  cannot,  by  notice,  prevent  Belling-  to  wit^ 

28-367. 
even  Ihongb  compels  wife  to  leave  bim,  only  liable  for  neceBMiice  nlt*- 

ble  to  condition,  28—807. 
mast  be  necesBarieB  relative  U>  condition,  28 — 367. 
income  and  capacity  to  earn  botb,  conaidered,  28 — 367. 
If  not  wholly  ornamental,  qaeation  of  fact  whether  neca38ai7,  28—3(7. 
gold  watch,  etc,  28—867. 

Df  asaociatea,  etc,  proper,  28 — 867. 

i8t  show  who  sues  baabaod  who  has  forbidden,  28— SW. 

re  IWe  apart,  28—867. 


nd  wore  diamonda,  etc,  28 — 367. 

Bilk  dresses.  28—867. 
one  inadmissible,  28—367. 
sr  pnrcbaaea  by  wife,  28—367. 

to  prove  cause  for  leaving,  28 — 867. 

eding  as  disorderly  person,  28 — 368. 

to  sbow  to  make  liim  disorderly  person,  28 — 371. 

inst  husband  as  disorderly  person  for  not  sopporting  wife, 

t  tax  husband  pays,  28 — 368. 

•lation  does  not  create  agency  for  article  not  proper  to 
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Husband  and  Wife — continxud. 

husband  only  liable  under  special  circumstances,  28 — 868. 

complaint  must  allege  sale  to  husband,  or  facts  showing  right  of  wife  to 

bind,  28-^68. 
wife,  after  separation,  bought  of  one  had  dealt  with,  28 — 868. 
of  one  had  not,  28—868. 

if  live  together,  wife  presumptively  husband's  agent,  28 — 868. 
but  presumption  which  may  be  rebutted,  28 — 868. 
if  has  forbidden,  cannot  purchase  though  seller  not  notified,  28 — 868. 
husband  may  show  wife  property  supplied,  28 — 868. 
if  husband  maizes  allowance,  rebuts  presumption  of  wife's  agency,  28 

—368. 
though  trader  not  notified  has  forbidden,  28 — 868. 
husl)and  did  not  pay  allowance  in  full,  28—869. 

husband  knowing  of  purchase  on  credit,  allowed  wife  to  use  witliout  ob- 
jection, 28—360. 
though  lias  made  allowance  which  not  paid,  if  does  not  forbid  eredit, 

28—369. 
if  alimony  fixed  and  paid,  wife  cannot  bind,  28 — 869. 
divorce  suit  and  reference  as  to  alimony  pending,  but  alimony  not  fixed, 

28—869. 
offer  by  husband  to  supply,  on  conditions  wife  not  bound  to  accept,  28 

—869. 
previous  provision  withheld  on  separation,  28 — 869. 
if  husband  guilty  of  adultery,  wife  may  live  elsewhere,  28 — 869. 
though  he  forbid  trusting  her,  28—869. 
husband  agreed  to  pay  wife's  father,  liable  though  paid  wife  alimony, 

28—369. 
80,  though  forbade  all  persons  trusting  her,  28 — 869. 
and  she  once  went  back  to  him,  28 — 869. 

80,  though  offered  to  provide  for,  if  returned  to  father,  28 — 869. 
if  agrees  to  settle  on  contemplated  wife  if  would  relinquish  dower,  she 

not  barred  if  settlement  not  made,  28 — 869. 
if  husband  settles  through  trustee,  latter  may  recover  in  ejectment 

though  wife  guilty  of  adultery,  28—870. 
if  wife  leaves  without  just  cause,  husband  not  liable,  28 — 870. 
if  ready  and  willing  to  support,  and  gives  no  just  cause  for  leaving,  only 

bound  to  support  wife  at  own  house,  28 — 870. 
though  wife  insane,  28 — 370. 

insane  husband  liable  for  wife's  necessaries,  29 — 862. 
onus  to  show  left  for  his  misconduct,  28 — 870. 
occasional  quarrels  and  conflicts  not  sufficient,  28 — 870. 
unless  husband  offending  party,  28 — 870. 
if  separate  by  eonttent,  husband  liable,  28 — 870. 
unless  husband  adequately  provides  for  her,  28 — 870. 
so  may  pledge  credit  for  children's  support,  28 — 370. 
if  separate  and  allowance  not  paid,  28 — 370. 
husband  must  p/ti/,  wife  not  liound  to  demand,  28 — 870. 
when  husband  liable  for  pliy-sician  for  wife,  28 — 370, 
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female  servant  continaed  to  work  for  wife,  28 — 870. 

when  liosband  liable  to  servant  retained  by  wife  after  separation,  29 
—361. 

if  hasband  turns  or  drives  wife  away,  she  may  pledge  hia  credit,  28 
—870. 

and  so  of  child  which  wife  takes  with  her,  28—371. 

not  discharged  by  wife's  subsequent  return,  28—371. 

if  facts  entitling  to  pledge  credit  exist,  one  not  knowing  thereof  may  re- 
cover, 28—371. 

husband  had  previously  used  violence,  but  wife  did  not  leave  from  pres- 
ent fear  of,  28—871. 

if  wife  leaves  without  cause,  husband  liable  if  she  offer  to  return  and  ha 
refuses  to  receive  her,  28 — 371. 

nor  if  leaves  for  cause  and  he  offer  to  take  back,  and  she  refuse  becaase 
will  not  live  with  his  parents,  28—371. 

at  common  law,  if  husband  refuse,  remedy  action  at  law  by  person  sap- 
plying,  28—871. 

wife  seeking  to  recover  of  husband,  and  to  restrain  his 'spending  property 
she  conveyed  to  him,  28 — 871. 

remedy  of  wife  if  supports  self,   28 — 371. 

one  advanced  money  to  wife  to  purchase  necessaries,  28—371. 

cannot  furnish  articles  not  necessaries  and  recover  part  value,  on  theory 
supplied  want  of  other  necessaries,  28 — 372. 

if  credit  given  to  wife,  husband  not  liable,  28 — 872. 

if  wife  contracts,  she  and  not  husband  liable,  unless  he  expressly  contracts 
to  pay,  28—372. 

one  supported  children,  and  wife  left  for  cause  from  design  for  carnal 
intercourse,  28—872. 

liability  of  parent  for  necessaries  furnished  child,  28 — 872. 

though  superintendent  poor  cannot  recover,  29 — 362. 

liability  of  husband  for  supporting  wife  as  poor  person,  30 — ^249.  . 

offer  by  husband  to  take  wife  back,  29 — 362. 

if  wife  lives  separate,  presumed  to  have  means,  29 — 362. 

wife  deserted  in  one  colony,  followed  husband  to  another,  29 — 362. 

when  husband  necessary  party  in  suit  for  wife's  tort,  30 — 104. 

when  wife's  wrong  no  defence  to  suit  for  injury  to  husband's  rights,  30 
—104. 

husband  not  liable  for  injury  by  wife's  separate  property,  30 — 105. 

nor  for  wife's  conversion  of  property  she  claims  to  be  hers,  30 — 105. 

if  wife's  interest  involved,  she  may  employ  own  attorney,  30—105. 

gift  by  wife  to  husband  shown  by  circumstances,  22 — 670. 

when  transfer  by  husband  to  wife  fraudulent  as  to  creditors,  16 — 671. 

gift  by  husband  to  wife,  when  valid  as  against  creditors,  20—371. 

transfer  direct  to  wife,  20 — 871. 

though  reserves  right  of  revocation,  this  does  not  pass  to  assignee  in 
bankruptcy,  20—371. 

how  far  marriage  settlement  valid  as  against  creditors,  20—372. 
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property  invested  in  name  of  mistress  to  be  treated  same  as  if  she  were 

wife,  26—372. 
husband  taking  title  to  wife,  presumed  settlement  for  ber  benefit,  27^-46. 
shiftless  husband  allowed  wife  to  take  title  and  manage  property  no  trust 

for  his  benefit,  22—691. 
when  resulting  trust,  and  when  not,  husband  paying  for  property  and 

taking  title  in  wife,  20 — 9. 
if  wife  driven  from  home,  may  bind  husband  for  necessaries,  29^-861. 
wife  not  liable,  if  deals  on  husband's  credit,  29 — 361. 
employment,  seamstress  within  rule,  29 — 361. 
vendor  conveys  to  wife  at  husband's  request  has  lien,  20 — 697. 
rights  in  purchase-money  where  wife  signed  deed  to  bar  dower,  20 — 701. 
if  wife  will  not  join  in  deed,  when  and  how  far  husband  decreed  to  con- 
vey with  abatement,  20 — 701. 
wife's  refusal  in  bad  faith,  20—702. 
cannot  be  compelled  to  convey,  20 — 702. 
husband  agreed  to  convey  wife's  land,  20 — ^702. 
husband  may  recover  for  injury  to  wife  from  negligence  of  his  co-servant, 

21—524. 
wife  releasing  inchoate  right  dower,  22 — 670. 
conditions  and  rights  of  wife  expending  money  on  husband's  lands,  22 

—670. 
settlement  of  difficulties  between,  when  valid  as  to  his  creditors,  22 — 670. 
after  confirmation  in  partition  of  wife's  lands  she  died,  husband  takes 

purchase-money  as  personal  property,  23 — 105. 
when  mortgage  to  wife  not  extinguished  by  joining  in  deed  with  husband, 

23—765. 
when  wife  cannot  recover  of  husband  for  slander,  assualt,  etc.,  17 — 106. 
when  proper  party  in  ejectment,  etc. ,  and  when  not,  1 7 — 105. 
when  husband  may  recover  of  stranger  for  trespass  on  wife's  lands,  17 

—106. 
wife  may  recover  of  husband  in  ejectment,  1 7 — 106.  \ 

in  equity,  to  recover  money  taken,  etc.,  17 — 106. 
husband  induced  wife  to  surrender  notes,  fraudulently  promising  to  live 

with  her,  17—106. 
husband  restrained  from  occupying  wife's  house,  lands,  etc.,  17 — 106. 
liability  of  husband  for  wife's  debt  before  marriage,  25 — 4. 
form  of  judgment  and  execution  under  statutes,  25-^. 
husband  purchased  real  estate  and  took  deed  in  name  of  wife,  assuming 

mortgage,  25 — 648. 
wife  may  asumse  mortgage,  25 — 648. 
husband  liable  on  his  oral  promise  to  assume,  25 — 643. 
property  transferred  by  husband  to  wife,  subsequently  applied  to  his 

debts,   26—871. 
husband,  with  wife's  money,  bought  property  which  increased  in  value, 

20— 371. 
husband  cannot  release  wife's  cause  of  action,  30 — 105. 
if  husband  sued  for  wife's  torts,  he  may  control  suit,  30 — 105. 


HnitMnd  and  W!f« — eontinv^d. 

lemedy  of  wife  if  imprlsoced  OD  executioD  when  Las  no  propeit;,  30 

— !05. 
mere  Mpualioa  oot  aofficient  to  enable  wife  to  chai^  bnsbaud.  30-^ 
wife  not  liable  for  uecessarlea  unless  agrees  to  become  bo,  30 — iSO. 
wife  cannot  ebange  hasband'a  domicile,  24 — 241. 
on  marria^  wifu  acquires  domicile  of  buaband,   18 — M8. 
alimouj  can  only  be  awarded  wbore  divorce  granted,  S6 — 533. 
alimony  cannot  be  cbanged,  though  eapport  of  children  may  be.  ftOSB. 
when  hoBband  liable  for  acts  of  wife  and  mm  terta,   16 — 332. 
See  Adeancement, 
BittaTdj), 
Cowruint, 


FrandtiieM  Agrumentt, 
OifU. 

InajiTance,  L^t, 
LoTidlord  and  Tenant, 
Married  Woman, 
Pnrenl  and  ChM, 
Payment, 

Pnndpal  and  Agent, 
BatiJkatUm, 
Specific  Performance, 
Undue  Znjtuence, 
WilU. 


Identification.    See  Diteowry. 
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otherwise  if  recovery  requires  eaforeemeat  or  anexecated  provisions  of 

illegal  contract,  25—056. 
if  shown  llle^l,  and  bad  Iteen  ciecuted  for  pre-existing  note,  cannot 

recover  amouDtot  first  note,  25 — 6ST. 
transfer  to  hinder,  etc,  creditors  is,   10 — 357. 
transaction  to  defraud  creditors,  20 — 139. 
maker  note  cannot  eet  up  transfer  was  to  defraud  creditors  of  seller.   27 

— «2. 
one  gave  Dote  to  creditor  as  iwnus  to  compromise,  cannot  recover  of 

debtor,  27— W3. 
agreement  by  third  person  to  pay  creditor  bonae,  illegal,  27 — MS. 
loaning  money,  or  giving  security,  to  enable  to  compromise  felony,  2S 

— «56. 
mortgage  given  to  compound  felony,  27 — 160. 
stifling  criminal  prosecutions,  20 — 129, 

opening  judgment  od  note  given  to  eoupoaod  felony,  27 — 160. 
even  as  against  Ixi7U(,^(i«  holder,  27 — 160. 
loaning  money  to  pay  gambling  debt,  2S — 600. 
money  lent  for  gamiDg  purpoeea,  2S — 659. 
so  signing  note  to  secure  money  bet  on  election,  25 — 056. 
giving  money  to  another  to  bet  od  election,  which  be  failed  to  do,  25 

—656. 
courts  will  not  rit  to  compel  parlies  to  pay  wagers,  25—657. 
check  for  money  lost  at  faro,  25 — 657. 
if  so  given,  holder  must  show  is  bona  fide,  25 — 657. 
when  one  betting  cannot  recover  his  half  becausedemanded  all,  25 — 658. 
winner  can  only  recover  own  stakes,  2S — 658. 
may  recover,  though  did  not  forbid  delivery,  25 — 058. 
stakeholder  gave  note  for  money  Iwt ;  only  bona  fid»  holder  can  recover 

thereon,  25—658. 
when  demand  of  stakehoidar  necessary,  25 — 656. 
may  recover  wager  before  cliaucee  decided,  27 — 160. 
delivered  property  after  wager  decided,  27 — 161. 
will  not  determine  whether  wager  on  popular  vote  or  decision  of  electoral 

college,  27—161. 
after  forbidden,  stakeholder  cannot  pay,  27 — 161. 
even  to  public  otBcer  claiming  forfeiture,  27 — 161. 
one  making  wager  for  several  can  only  recover  his  own  money,  27 — 163. 
statute  limitations  against  one  betting,  27 — 163. 
notes  given  broker  to  cover  losses  on  stock  gambling,  27 — 168. 
broker  paying  such  losses  and  suing  for  commissions,  27^-463. 
otherwise  In  England  and  Alabama,  27 — 104, 
some  actnal  buyers  and  eelleni,  and  some  gamblers,  27 — 103, 
If  note  void  by  statute,  ionaJIJe  holder  cannot  recover,  27 — 163. 
otherwise  if  not  declared  void,  27—463. 
agreement  to  drive  horse  in  nces,  27 — 461. 
entrance  tees  of  horse  at  races,  27—461. 
agreement  to  pay  winning  iioise,  27 — 181. 
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races  in  other  States  not  presumed  illegal,  27 — 462. 

services  in  illegally  selling  liquors,  25 — 658. 

when  liquor  legally  sold  at  seller's  locus,  27 — 462. 

when  may  be  indicted  at  place  of  agreement  for  sale,  27 — 462. 

in  trover,  may  show  illegal  letting  though  defendant  a  stranger  to  the 

illegal  contract,  27—462. 
note  given  for  liquors  illegally  sold,  and  other  articles,  27 — 462. 
may  recover  for  others  if  sues  for  goods  sold,  27 — 462.. 
contract  to  assign  license  to  sell  liquor,  28 — 348. 
not  to  carry  on  by  agent,  28 — 348. 
if  advertising  lotteries  forbidden,  doing  so  illegal,  though  lottery  legal 

where  located,  25 — 651. 
so  contract  to  sell  tickets  of  foreign  lottery,  25 — 651. 
lotteries  prejudicial  to  public  morals,  25 — 657. 
sale  lottery  tickets,  being  illegal,  renting  premises  for  such  sale  illegal, 

and  rent  cannot  be  recovered,  25 — 657. 
agent  to  sell  tickets  sued  for  money  received,  25 — 657. 
money  advanced  to  agent  to  forward  sale  of  such  tickets,  25 — 657. 
not  illegal  merely  because  vendor  has  not  articles  at  agreement,  29 

—128. 
presumed  to  be  made  in  good  faith,  27 — 463. 
burden  on  one  alleging  illegality,  27— 4^63. 
one  alleging  illegality  may  show  own  turpitude,  29 — 129. 
if  one  party  intends  bona  fide  agreement,  is  as  to  him  regardless  of  intent 

of  other.  29—128. 
one  party  made  in  good  faith  and  other  intended  as  gambling  contract, 

27—464. 
one  supposed  other  made  in  gfood  faith,  27 — 464 
intent  of  both,  both  must  concur  to  make  it  gambling  contract,  27 — 464. 
may  be  asked  intent,  27—464. 

gambling  contracts  for  future  delivery  of  grain,  etc.,  illegal,  27 — 464. 
if  mere  purchase  of  options  to  pay  differences,  illegal,  29 — ^128. 
so  as  to  margins  on  grain,  29 — 129. 
time  contracts  made  in  £^ood  faith  for  delivery  of  grain,  etc,  in  future, 

legal,  though  seller  don't  own  the  property,  27—468. 
infant  suing  to  recover  back  **  margins,"  30 — 618. 
infant  may  recover  of  broker,  moneys  advanced  for  margins,  27—464-5. 
doctrine  of  executed  contracts  does  not  apply,  27 — 464r-5. 
court  will  not  aid  one  founding  action  on  illegal  contract,  25—652. 
if  party  does  not  object,  duty  of  court  to,  25 — 652. 
duty  of  court  to  turn  such  suitor  away,  25—652. 
not  grounded  on  regard  for  defendant,  25 — 652. 
law  will  not  support  claim  founded  on  its  own  violation,  25— 652^ 
whenever  illegality  appears,  no  matter  from  which  side,  disdosure  fatal, 

25—652. 
though  defendant  have  not  pleaded  illegality,  25 — 652. 
difference  in  rule  as  to  which  party  shows,  25 — 652. 
no  contract  contrary  to  principles  of  morality  valid,  25—654. 
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not  heard,  if  seeks  to  enforce  contract  founded  in  or  arising  out  of  moral, 

or  political  turpitude,  25 — 654. 
nor  if  springs  out  of  illegal  contract,  25 — 654. 

courts  bound  to  refuse  relief,  although  invalidity  not  pleaded,  28 — 458. 
no  difiference  whether  mala  prohibita,  or  mala  in  se,  25 — 653. 
test  of  illegality,  25—658. 

if  connected  with  illegality,  though  new  contract,  25 — 653. 
not,  if  auxiliary  or  promotive  of  illegal  act,  25 — 653. 
affects  all  contracts,  though  antecedent,  made  in  aid  of,  or  to  effectuate 

illegal  purpose,  25 — 654. 
if  act  forbidden,  all  contracts  growing  out  of  its  performance  void,  25 

—654. 
if  connected  with  illegal  or  immoral  act,  25 — 654. 
BO  if  in  part  only,  if  grows  immediately  out  of,  25—654. 
though  a  n/ew  contract,  25 — 654. 
mere  sale,  knowing  vendee  intended  violating  law  of  another  State,  may 

recover,  25 — 651. 
otherwise  if  seller  do  any  o/ct,  such  as  packing,  etc.,  calculated  to  assist 

violation,  25—651-2. 
sale  subject  to  approval  at  buyer's  residence,  governed  by  laws  there,  25 

—652. 
to  make  illegal  must  be  manifestly  and  directly  so,  25 — 652. 
not  sufficient  connected  with  some  remote  violation  of  law,  25 — 652. 
contract  not  stamped  according  to  law  of  place  where  made,  25 — 652. 
if  contravenes  policy  of  law,  void,  25 — 652. 
but  must  first  have  life  as  completed  contract,  25 — 652. 
mere  knowledge  by  lender  illegal  use  intended,  will  not  prevent  recov- 
ery, 25—655. 
to  defeat,  must  appear  lender  furnished  the  money  to  enable  borrower  to 

do  the  illegal  act,  25—655. 
if  money  lent  to  enable  to  do  illegal  act,  failure  to  so  apply  it  will  not 

purge,  25—^5. 
loaned  money  to  enable  borrower  to  leave  country,  25—655. 
so  purchased  goods  of  one  who  had  committed  felony,  knowing  intended 

to  use  money  to  escape,  25 — 655. 
but  see  in  West  Virginia,  25 — 655. 
knowing  borrowed  for  illegal  purpose  does  not  prevent  recovery  unless 

intended  should  be  so  used,  25—655. 
money  lent,  not  material  whether  prior  contract  between  lender  and  an- 
other, under  which  money  lent  paid  to  plaintiff  as  part  of  consideration, 

against  public  policy,  25 — 655. 
note  given  for  substitute  in  Confederate  army  paid  by  surety  at  princi- 

pal's  request,  25 — 655. 
if  can  only  recover  through  medium  of  illegal  agreement,  must  fail,  25 

—655. 
otherwise  if  unconnected  with  such  agreement,  and  founded  on  distinct 

collateral  consideration,  25 — 655. 

Vol.  II,  46 
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distinction  between  entire  eontract,  Mme  condderationa  illegal  uid  iods 
iDBufliclpnt,  27— M3. 

If  inj  part  ooosideration  illegal,  entire  contract  ia,  25—654. 

though  some  eiceptions.  25—654. 

gave  bills  for  gaining  debts,  and  also  for  monej  paid  on  legal  claim,  25 
—654. 

Illegal  and  le^l  xervlcea  pleadrd  so  cannot  bn  separated.  SH — 655. 

agent,  to  illegally  wU  lotterj  tickets,  conspired  nith  another  to  falsely 
claim  ticket  not  sold,  lind  dnvro  priiu  and  same  paid,  25 — 655. 

void  though  part  perfnriiiMl  in  favor  of  party  setting  up.  2S — 65fl. 

so  though  new  and  legal  conBideTHtion,  it  also  founded  OD  original  illcgil 
contract,  25—658. 

seal  does  Dot  protect  from  inquiry.  25 — 656. 

every  new  agreement  to  carry  into  effect  previouE  lll^al  agreement  in- 
valid, 20— 6.)fl. 

illegal  contract  eiecuted,  and  one  holds  money  for  use  of  another,  may 
be  recovered,  25 — 656. 

if  nneieciited,  may  money  be  recovered  back?    28 — 458. 

property  acquired  under,  cannot  be  recovered  hack.   2(( — 373, 

one  engaged  In  illicit  trade  detecl«d  and  gave  moni-y  to  silence  person  de- 
tecting ;  cannot  recover  it  back.  25—858. 

no  recovery  for  value  parted  with  on  lUegHl  contract,   25—652. 

if  based  on  illicit  Intercourse,  poeltiou  of  possessor  best.  25 — 852. 

relief  afforded  to  old  man  whnn  fraud,   IG— 357. 

so  as  against  nttornp.v.   10 — 357, 

If  reconveyance  delivered  cannot  be  revoked,   16 — 857. 

when  contract  b;  officer  of  municipal  corporatloDS  is,  and  nben  not,  18 
—888. 

b;  wife  to  condone  husband's  adultery.  22 — 670. 

by  stockholders  to  elect  particular  directors,  23 — 756. 

to  all  sell  together,  23—758. 

rule  damages  for  breach,  23—756. 

sale  valid  though  purchaser  buys  to  control,  23 — 758. 

prohibited  where  made,  not  enforced  elsewhere,  25 — 650. 

no  country  bound  loeuTorca  contract  injurious  to  own  inleresta,  25 — 651. 

made  In  one  country  u>  bu  performed  tu  another,  parties  bound  to  know 
law  of  place  of  perfunuance,  25 — 6SI. 

irinvalid  there,  not  enforced,  25—651. 

agreement  to  pay  commission  for  selling  office,  25 — 653. 

cannot  recover  because  not  allowed  to  prove  illegal  contract,  25 — 654. 

putting  up  prize  packnges,  25 — 854. 

as  to  use  influence  to  obtain  public  coDtr&ct.  25 — 654. 

consul  to  be  paid  commission  on  contract  with  his  goveroment,  28 — iffl- 

bank  discounted  note,  knowing  proceeds  to  be  Illegally  used,  27 — ML 

note  for  horse  to  he  used  in  Confederate  service,  27 — 161. 

money  borrowed  to  pay  taies  to  Confederate  States,  25 — 657. 

borrowed  money  to  pay  debt  for  bounties  to  soldiers  in  Confedeiate  ser- 
vice, 25—657. 
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claim  title  tlirongU  illegal  act  against  otie  whose  title  bars  possession, 

25—657. 
horses  drawn  at  lottery  came  to  possession  of  A.  as  agent  for  B. ;  B.  trans- 
ferred interest  to  K.  who  got  possession,  and  A.  brought  replevin,  25 

—657. 
how  far  enforced  if  to  do  two  acts,  one  legal  and  one  illegal,  25 — 657. 
lawyer  instigated  riot  agreeing  to  defend  rioters,  25 — 658. 
lease  of  premises  for  bowling  alley  illegal,  25 — 658. 
bailding  ten-pin  alley,  25 — 658. 
broker  to  aid  in  violating  law,  25 — 658. 
money  advanced  to  give  stocks  fictitious  value,  25 — 659. 
rent  of  lodgings  to  prostitute,  25 — 659. 
80  for  coach  hir«d  to,  25 — 659. 
80  for  board  of,  25 — 659. 
marriage  brokerage  contracts,  25 — 659. 
money  lent  to  assumed  husband,  where  person  to  whom  lent  knew  lender 

had  former  husband  living,  25 — 659. 
agreement  to  procure  witnesses  to  swear  to  particular  facts,  25 — 659. 
note  given  to  bank  from  which  maker  had  embezzled,  directors  agreeing 

to  assist  in  getting  light  sentence,  25 — 659. 
putting  one's  property  into  another's  hands  to  escape  draft,  25 — 659. 
no  defence  to  undue  influence,  27—421. 
removing  spirits  in  fraud  of  revenue,  27 — 460. 

agreement  to  give  woman  if  will  marry  man  having  wife  living,  27 — 460. 
repeal  of  lottery  grant,  27 — 460. 
to  pay  if  will  procure  appointment  to  office,  27—460. 
or  selection  as  counsel  in  a  cause,  27 — 460. 
to  pay  if  would  furnish  papers  as  evidence,  27 — 460. 
to  pay  certain  sum  for  property  if  certain  candidate  elected,  27 — 461. 
may  recover  for  billiard  table  though  that  may  be  used  for  gambling, 

27—461. 
bona  fide  purchaser  from  one  obtaining  title  by  fraud,  etc.,  27—462. 
if  repudiates  one  contract  must  all  of  similar  character,  27 — 464. 
agreement  private  messages  of  railroad  company  to  be  telegraphed  free, 

28-458. 
mortgage  given  to  avoid  taxes,  28 — 458. 
savings  bank  loaned  on  personal  obligations  only,  28 — 458. 
more  than  one- tenth  of  capital  stock  to  one  person,  28 — 458. 
mortgage  to  national  bank  for  present  and  not  past  loan,  28—458. 
nationflj  bank  may  deal  in  government  securities,  28 — 459. 
mast  prove  gambling  transaction,  20 — 128. 
agreement  by  parties  interested  to  combine  interests  whereby  completion 

on  sale  restricted,  29 — 129. 
so  even  warrant  of  attorney  to  confess  judgment,  2&— 129. 
that  master  shall  not  be  liable  to  servant  for  negligence,  30 — 887. 

See  Champerty, 
Compromise, 
Duress, 
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See  Fraud, 

Fraudulent  AgreemenUt, 

Gaming, 

Lex  hpci. 

Municipal  Corporations, 

Restraint  of  Trade. 

Illegality,  covenanted  to  rebuild,  city  prohibited  doing  so,  25 — 115-6. 
if  tenant  to  rebuild,  prohibition  no  defence  to  suit,  25 — 116. 

See  Illegal  Agreements, 

niioit  Interconrae.    See  Illegal  Agreements. 

Immoral  Oonsideration.    See  FrattdulefU  Agreements, 

Immovables.    See  Assignee, 

Bankruptcy, 
lYnsts  and  Trustees, 

Iibpeachment,  of  pretended  accomplice.  28 — 559. 

See  Dying  Declarations, 
Evidence, 

Impeachment  of  Witness.    See  Bastardy, 

Memoranda. 

Improvements,  on  individual  real  estate  with  firm  funds,  lien  of  indiTidnil 
creditor,  20—756. 
when  widow  not  allowed  for.  23 — 849. 
when  charged  to  li  Te  tenant,  25 — 801. 

See  Fixtures, 
Heir, 

Landlord  and  Tenant, 
Municipal  Corporations, 
Partition, 

Specific  Performance, 
Tenants  in  Common. 

Inadvertence.    See  Accident, 

Mistake. 

Incident,  what  passes  an  appurtenant,  and  what  does  not,  24 — 485. 
securities  pass  as  with  assignment  of  debt,  29 — 554. 

See  Assignment, 
Discontinuance, 
Easements, 
Interest, 
Novation, 
Satisfaction, 
Support, 
Way. 

Income,  when  preminn^  on  gold  part  of  corpus,  14 — 419  ;    25—799. 
when  costs  to  come  out  of,  25 — ^799. 

when  corpus  invaded  to  make  good  a  deficiency,  Id    419  ;  20—696. 

See  Increase, 
Legacy, 
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See  Lift  E*laU, 
MaiRtertnnce. 
Inoroas*,  to  vrhotn  dividends  on  stock  go,  2Q — 173. 

to  whom  profits  and  surplus,  until  sepanted  from  c&pibkl  by  dvularalloD 

ot  dividend.  25—173. 
increase  of  ciipLtfil  Troni  anrplus.  jfR — 173. 
premium  on  gold  coin  part  capital,  25 — 173,  799. 
extra  dividend  oat  of  enrninfis.  25 — 173. 
acoumulatloDS  dnring  life  estate,  25 — 173. 
Dew  Block  issued  after  agreement  to  transFer,  25 — 178. 
dividend  between  agreement  for  sale  and  time  of  transfer,  25 — 178. 
of  animals  goes  to  owner  thereof,  25—600. 

mare  sold  conditionally  ;  colt  belongs  to  vendor  till  mare  paid  for,  24k 
—361. 

See  OoTpus, 
Inctnnt, 

LifeBOate. 
Inmunbrancs,  when  party-wall  is,  and  wlisn  not,  20 — 344. 
vendor's  lien  not,  within  insurance  policy,  20 — 700. 
coTsnant  against  use  as  a  cemetery,  la  not,  20 — 629. 
jnnior  may  insist  upon  set  ofi  debt  from  first  Mortgagee  to  mortgagor, 

20-709. 
but  not  If  passed  to  assignee,  20 — 710. 
may  pa;  if  does  so  without  notice,  20—710. 
See  CwtnanU, 
Indemnity,  by  one  suffering  from  act  at  wrongdoer,  21 — 810,  SU,  813. 
winner  agreed  to  indemnify  stakeholder,  21^-632. 
by  owner,  of  city,   for  what  it  compelled  to  pay  from  Ua  ni^ligeDce, 


difference  twtween,  and  covenant  to  secure,  20 — 173. 
when  not  released  by  renewals.  20 — 174. 
wban  not  neceasar?  to  show  damages,  20 — ITS. 
See  TVecp-Mf , 
Wrmtgdoert. 
Indictment, 

Quanhing,  authorities  as  to  quashing.  20 — 143. 

complaint  need  not  be  sworn  to  before  magistrate  Isaaing  warrant,  20 

—142. 
amount  of  evidence  grand  jury  should  require,  20 — 143. 
cannot  be  attacked  collaterally  by  plea.  20 — 143. 
may  be  dirwtly  by  niotirm  to  quHsh,  29—143. 
on  ground  based  on  illegal  evidence,  20 — 143. 
though  not  on  weight  of  evidence  if  some  legal,  and  no  illegal  given,  29 
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Indiotment — continued. 

though  not  required  to  diaclose  how  any  member  voted,  29 — ^148. 
cannot  bj  plea  controvert,  not  found  by  sufficient  number,  29 — 148. 
can  one  count  be  stricken  out  on  ground  not  passed  on  ?    29 — 143. 
mere  irregularities  in  drawing,  29 — 143. 
sufficient  acted  under  color  of  drawing,  29 — 143. 
excusing  one  grand  juror  not  ground  for  quashing,  29—143. 
3i%seeUaneou8,  not  necessary  to  negative  exceptions,  28 — 656. 
property  in  coffin  may  be  laid  in  person  furnishing,  28 — 656. 

See  Forgery, 
Libel, 

Obicene  Language, 
Obscene  Literature, 
Venue. 

Indonement,  not  forgery  to  alter  of  payment  on  bond,  note,  etc.,  28 — ^766. 

See  Forgery, 
Indorser, 
Warranty. 

Indoner,  no  defence  prior  signatures  forged,  18 — ^322. 
warrants  genuiness  prior  signatures,   18 — 222. 

though  one  knowingly  procuring  indorsement  cannot  recover,  18 — 838. 
drawer  forged  name  of  indorser,  when  party  paying  cannot  recover,  18 

—223. 
when  not  discharged  by  payment  in  forged  paper,  18 — ^228. 
when  such  forgery  dispenses  witli  protest,  18—223. 
one  partner,  after  dissolution,  cannot  indorse  commercial  paper,  25 — 416. 
not  liable  if  holder  knew  note  forged,  25—441. 
or  li  holder  noX  bona,  fidey  25 — 441. 
on  condition  all  creditors  should  sign  composition  agreement,  all  did  not, 

25—442. 
A.  accustomed  to  obtain  money  for  B.  under  a  contract ;  C.  indorsed  A.*8 
note  for  funds  to  complete  contract,  and  A.  negotiated  it ;  A.  not  bound 
to  apply  money  received  to  pay  note,  25 — 646. 
if  any  trust,  B.  could  release  A.,  25 — 647. 
one  guaranteed  note  but  released,  and  note  protested ;  indorser  liable  and 

cannot  recover  of  guarantor,  25 — 647. 
may  pay  judgment  against  self  and  maker,  and  enforce  it,  27 — 867-8. 
of  bill  for  collection,  indorsement  special  and  entitled  to  proceeds,  28 
—328. 

See  Forged  Instrument, 
Parol  Eoidence, 
Promissory  Note^ 
Protest, 
Surety. 

Inevitable  Accident,   ^oe  Accident. 
Infants, 

Affirmance".,  character  of  act  necessary  to  affirmance,  17 — 130. 
mere  delay  insufficent,   1 7—1530. 
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Infanta — continued, 

sells  land  purchased  before  majority,  bat  retains  proceeds  after,  1 7 — 180. 

bujs  subject  to  mortgage,  conveys  before  majority,  retains  proceeds  after, 
17—180. 

mere  acquiescence  not  sufficient,  17 — 181. 

s]>ends  proceeds  of  purchase  before  majority,  1 7 — 131. 

so  an  insane  person,  17 — 181. 

what  affirmance  and  what  disaffirmance,  17 — 181. 

remaining  in  possession  and  using  property  after  majority,   17 — 181. 

acknowledgment  and  redelivery  after  majority,  17 — 181. 

bringing  suit  to  enforce  agreement,  1 7 — 181. 

suit  by  assignee  of,   17 — 131. 

took  lease  as  partner  of  land  had  sold,   17 — 181. 

exchange  of  lands,  17 — 181. 

land  sold,  received  proceeds  and  used  after  majority,  1 7 — 182. 

what  act  after  majority  is  ratification,  18 — 202. 

son  not  bound  by  father's  contract  until  ratification,  20 — 604. 

effect  of  such  ratification,  20 — 664. 

contract  of,  may  be  orally  ratified  after  majority,  20 — 665. 

not  necessary  should  know  legs!  rights,  when  ratifies,  20 — 665. 

if,  on  majority,  has  proceeds  of  sale,  use  thereof  is  ratification,  30 — 618 
Agency,  infant  cannot  appoint  agent,  20 — 664. 

when  not  father's  agent,  30 — 619. 
JHsafflrmance,  what  amounts  to  disaffirmance,  1 7 — 129. 

when  disaffirms  contract  may  recover  on  quantum  meruit,  1 7 — 129. 

when  infant  cannot  repudiate  parent's  agreement  and  recover  on  quan- 
tum meruit,  18 — ^201. 

personal  representative  of  may  disaffirm,  1  7 — 129. 

whether  assignee  from  of  contract  may  enforce  it,  1 7 — 129. 

when  vendor  to  has  lien  for  purchase-money,  17 — 180. 

conveyance  by  after  majority,  whether  a  disaffirmance,  1 7 — 130. 

cannot  retain  proceeds  after  majority  and  yet  disaffirm,   17 — 182. 

if  disaffirms  when  has  property  purchased  vests  and  liable  in  tort,  17 
—132. 

so  in  replevin,  17 — 132. 

marriage  under  age  fixed  by  law,  1 7 — 132. 

one  partner  minor  settled  with  insurance  company,  1 7 — 132. 

legacy  paid  minor,  he  subsequently  repudiated  probate,  held  could  not  be 
compelled  to  repay  legacy,  1 7 — 182. 

otherwise  if  adult,  17—138. 

induced  purchaser  to  buy  and  then  brought  ejectment,  17 — ^183. 

judgment  in  foreclosure  no  bar  to  plea  of  infancy  in  suit  for  deficiency, 
17—133. 

if  no  guardian  ad  litem  judgment  not  void,  1 7 — 133. 

who  may  disaffirm  his  contract,  30 — 617.  , 

may  he  disaffirm  before  majority  ?    1 7—132  ;  30—617-8. 

except  relate  to  real  estate,  1 7 — 182. 

which  includes  lease,  17 — 182. 

cannot  disaffirm  contract,  20 — 665. 
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Znfiimt — cantitmed, 

m&j  rescind  satisfaction  of  judgment,  18—201. 

false! J  alleged  owned  property  sells,  18 — 202. 

remedy  of  one  who  pays  oft  mortgage  on  infant's  real  estate,  20 — 604. 

emancipation  by  father,  20 — 064. 

when  bar  to  recovery  for  fraudulent  representations,  20 — 664. 

heirs  may  avoid  any  contract  he  could,  20 — 664. 

no  presumption  gift  of  contract  for  $18,000  of  real  estate  for  benefit,  if 

only  $400  paid,  20—664. 
when  infant  not  liable  for  balance^  20 — 664. 
when  cannot  recover  back  what  father  paid,  20 — 664. 
if  paid  for  services,  cannot  again  recover,  20 — 665. 
interest  as  heir  in  land,  ancestor  has  agreement  for  purchase  of  not  cut 

off  by  conveyance  to  mother,  at  her  request,  20 — 700. 
authority  of  attorney  to  appear  for  one  not  served,  22 — 506. 
and  after  such  appearance  guardian  ad  litem  may  be  appointed,  22 — 506. 
when,  and  how  court  may  elect  for,  23 — 39. 

when  trust  in  favor  of,  not  enforced  against  one  with  equal  equity,  23 — 89. 
when  may  execute  poioer,  23 — 830. 
when  may  act  as  executor  and  administrator,  23 — 830. 
domicile  that  of  father,  24—241. 

if  one  joint  promisor  succeeds  on  plea  of,  other  not  released,  25 — 641. 
payment  to  attorney  of  proehein  ami  good,  26 — 51. 
rule  for  determining  whether  contract  of,  void  or  voidable,  30 — 617. 
deed,  mortgage,  etc.,  voidable  not  void,  17 — 129. 
deed  or  agreement  of  sale  voidable,  30 — 617. 
no  action  against  for  breach  of  promise,  though  inducement  to  illicit 

intercourse,  30 — 617. 
upon  bill  in  equity  must  tender  back  purchase-money,  30 — 618. 
must  appear  had  property  on  reaching  majority,  or  demand  after  ineffect- 
ual, 30—619. 
not  liable  though  stated  was  of  age,  30 — 619. 
when  estopped,  30 — 619. 
when  not  estopped,  etc.,  17 — 129. 
rights  and  remedies  of,  when  real  estate  illegally  sold  under  surrogate's 

decree,  30—619. 
when  father  does  not  ratify  son's  agreement  in  his  behalf,  30 — 619. 

See  Accident, 
Election, 
Fixtures, 
Fraud, 

Gu^irdian  and  Ward, 
Lunatic, 
Maintenance, 
Negligence, 
Parent  and  Child, 
Real  Estate, 
Vendor  and  Vendee, 
Inltiatioii.     See  Officers. 
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InJnnoUon,  whenBingnr,icU>r.eU:.,ei]JoinRdfromBingingorplaying,   17—100. 
hasbaDd  MBtralned  from  occupying  wife's  house  or  lauds,   1 7 — 106. 
by  wife  to  restrain  hnabaod  HpeodlDg  property  she  coDveyed  lo  lum,  28 

—871. 
when  mandatorj  panted,   18 — 768. 

to  restrain  one  tenaDt  in  eommnn  from  keeping  up  sign,  23 — 41. 
to  restrain  action  for  punall;,  23—01. 
requisites  bill  peace  in  aucb  cases,  23 — 91. 
when  to  restrain  trespasses.  23 — 91, 

to  restrain  board  from,  on  ground  statute  naconstJtntloDal ,  23—01. 
can  onl7  luterfere  against  offieers  when  affecta  property  rights.  23—01- 
not  to  restrain  public  officers,  23—91. 
nor  from  enforcing  ordinances,  23—91. 
when  will  lie  to  restrain  enforceineat  of,  23—93. 
Dor  to  restrain  act  on  ground  will  neceasitato  heavy  taxes,  S3 — 01. 
aor  to  restrain  holding  public  election,  23—02. 
nor  to  restrain  moving  coanty  seat,  33 — 92. 
nor  to  restrain  closing  street,  23—92. 
nor  to  restrain  paying  olSfer  de/tKlo  salary,  23 — 93. 
Dor  to  restrain  couvassiDg  voles,  23—02. 
nor  to  mstraio  punishing  one  for  contempt,  23—93. 
nor  to  restrain  court  martial,  23—93. 
□or  to  restrain  removal  from  office,  23^93. 
attorney  not  proper  party  merely  to  obtain.  23 — 876. 
when  lies  to  restrain  chattel  mortgagee  from  taking  posseasioQ.  23— 

490,500. 
to  prevent  obstructing  way,  25 — 393. 
when  court  will  not  enjoin  excavation,  2S— T74. 
none  in  favor  of  mortgagee  to  restrain  sale,  26—802. 


I 


when  one  salt  sUyed  by  another,  27—306. 

conrt  in  one  district  may  stay  suit  In  another,  27 — 306. 

InJanctioD  In  snch  suit  not  void,  27—306. 

(hongh  court  stayed,  still  has  jurisdiction  and  jadgment  not  v«d,  27 

—306. 
when  foreclosare  stayed  In  another  suit  by  one  not  a  party,  27 — 30ft. 
to  prevent  multiplicity  of  sails,  27—306-8. 
to  slay  proceedings  in  surrogate's  court,  27 — 308. 
judgment  fraudulently  obtained,  27—308. 
to  prevent  fraudulent  disposition  of  property,  27 — 308- 
to  restrain  foreclosure  mechanic's  lien,  27 — 306. 
to  restrain  proceedings  in  Ixukruptcy,  27 — 306. 
restraining  action  at  law  not  denial  of  its  authority,  27 — SOS- 
restraining  proceeding  on  foreign  judgment,  27 — 308. 
by  ntpreaentetive,  though  no  intonUcinal  fraud,  27 — 308-9. 
if  in  same  court,  beet  practice  to  move  to  stay,  27 — 309. 
not  to  restrain  various  suits  for  penalties.  27—309. 
but  to  restrain,  applying  for  equitable  relief,  27—309. 
if  tvTu  suits  iu  dilTerent  courts,  second  should  be  stayed,  27 — 300. 
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X^Jnnotion — eantinved, 

though  should  be  for  same  relief,  27—809. 

not  restrained  if  could  have  obtained  same  relief  in  former  suit 

going  to  foreign  tribunal  not  same  relief,  27 — 809. 

when  ptibiic  interested,  to  be  granted  though  remedj  in  dai 

—809. 
not  granted  if  Us  pendens  would  protect,  27 — 809. 
nor  if  defect  appears  of  record,  27 — 309. 
nor  to  restrain  judgment  if  void  on  face,  27 — 809. 
but  will  if  invalidity  not  appear  on  face,  27 — 809. 
will  not  lie  to  restrain  one  from  putting  window  in  his  wall,  2 
to  restrain  putting  windows  in  party- wall,  2£^ — ^775. 
remedy  if  violated,  25—776. 
one  partner  restrained  from  carrying  on  similar  business  ou 

—848. 
on  sale  of  good- will  to  restrain  one  partner  from  using,  27 — 1*3 
to  prevent  removal  of  fixtures,  26 — 556. 
by  creditor  to  prevent  removal  of  fixtures,  22 — 816. 
to  restrain  expulsion  of  member,  27 — 597. 
not  to  restrain  medical  society  from  expelling  member,  23 — 91. 
against  building  part  railroad,  28 — 5. 
so  to  restrain  taking  up  track,  28—5. 
to  restrain  enticing  servant  from  employment,  29 — 659. 
when  lease  restricts  to  particular  use,  30 — 46. 
to  restrain  slanderous  or  libellous  publication  as  to  goods  of  riv& 

man,  30—213-4. 
nor  to  restrain  publication  libel,  23 — 92. 

See  CowftUtUianal  Law, 

Contempt, 

Covenants, 

Fixtures, 

Qas  Company, 

Landlord  and  Tenant, 

Lease, 

Letters, 

Officers, 

Restraint  of  Trade, 

Tradema/rk. 

Injury.    See  Aceidefit. 

Innkeeper,  who  is,  19 — 266. 
liability  of,  21—561. 

property  stolen  by  companion  of  guest,  21 — 561. 
statute  New  York  as  to  keeping  safe,  2 1 — 562. 
effect  of  statute.  21—562. 

still  liable  for  aU  money  deposited  in  safe,  21 — 562. 
guest  must  deposit  all  jewels,  etc.,  21 — 562. 
offered  to  deposit  without  telling  value,  told  to  take  to  room,  21- 
hotel  kept  on  *'  European  plan  "  is,  21 — 568. 
keeper  boarding  house  not,  21 — 563. 
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InnkMpv — eonlinued. 

guest  Qot  iffected  by  heading  01 
watch  and  chain  not  "Jenel"  w 
otherwise  in  Wlsconain.  21 — 5 
Bt  commoD  law  inanrer  of  goods 
exemptions  limited  Co  property  1 
Bctaol  notice  eq Divalent  to  post! 
goeet  g;uiltj  ot  negligence  if  lea 
liable  if  notice  in  small  type,  2 
if  stolen  by  servant  or  companio 
if  gaest'e  intoilcation  contributt 
if  guest  negligent.  21 — Bft4. 
wIuLt  excuses  at  common  law,  £ 
non-compliance  by  guest  with  n 

21-561 

merely  giving  key  imposes  no  d 

effect  ot  goeat  not  locking  door, 

gnest  took  property  to  another  r> 

gueet  unst  nse  ordinary  care,  i 

presumption  innkeeper  liable,  t 

gross  negligence  by  guest  need 

how  far  concealment  of  value  U 

not  guilty  of  negligence  for  not 

liability  for  property  burned,  2 

when  party  ia  guest  and  when  d 

See  Lien. 

Pledge. 

Innocent  Psnon,  if  one  intrusts  stoc 

than  innocent  purchaser,  mus 

See  Bona  fide, 

B<mafiiie 

Inwtnlty,  if  alleged  court  should  not 

should  allow  counsel  to  mana^ 

mere  voluntary  iniolication  no  < 

voting  twice  when  drunk,   28- 

assault  and  battery  when  drunk. 

so  shooting  with  intent  to  kill, 

dmissil 


JDg  liq 
7.  P"") 
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See  Utaf  anA  Dumb, 
SuOnnd  aiui  Wife, 

Lo»t  wm, 

Principai  and  Agent, 

Undue  Injtutnee, 
WiU. 
Iniolvsnoy,  when  trastee  removed  for  aud  wlien  not,   1 8 — 49S. 
See  Bankrupted, 
GrtdUers, 
Proteit, 

Stoppage  in  TVantttu. 
Tnitte  and  Tnuteet, 
luolTmt  Btockholdon.    See  Sloekholdert. 
Innnuica,  when  commisaloDB  of  agent  on  premiume  ce«se,   10 — 22S. 

mortgagee  received  Insurance  mnnej,  how  applied,  and  as  to  aaaignment 

o(.   1<>~376. 
claim  inaured  burned  buildings,  how  much  evidence  raqnlred,  18 — 139 
-130.  ^ 

ooTenant  to  insare  ions  with  land,   18 — 769. 
though  lessor  autLorixed  to  ineure  on  default,  1 8—769. 
insurance  to  be  uaed  in  rebnildtng,   18 — 7S9. 
damages  on  failure  to  insure,   18—769. 

on  death  of  owner  of  fpe  interest  in  policy  goes  to  heir,   18 — 769. 
damagea  on,  realty  subject  to  dower,   18— 7S9. 
vendor's  lien  not  an  incumbrance,  SO — 700. 

policy  required  consent  to  continne,  thougli  building  vacant  required  to 
be  "  indorsed."    Agent  entered  In  book  but  did  not  "  indoTM, " coropanj 
not  bound,  22—883. 
If  loBB  from  act  of  wrongdoer.  Insurer  entitled  to  owner's  remedy  ag^nat 

him,  23—215. 
if  aasnred  collects  of  wrongdoer  applied,  and  if  after  payment  insurer 

may  recover  of  assured,  23 — 215. 
If  wrongdoer  knows  insurer's  rights  when  pays  assared,  payment  do  pro- 
tection as  agalDGt  insurer,  23—315. 
so  if  owner  recovers  against  wrongdoers,  they  entitled  to  judgment,  23 
—315.  ' 


TS4 

Iniarano*— wntJnuM 
it  insurer  does 

inBiiraDC«  an 

pail],  26—4 
coBtom  to  set  c 
sgeDt  ivceivpi] 

pay,  26—4: 
egreetn?Dt  to  r 
wlien  prutiatu 

—638. 
company  not  b 


Vol.  1,  index  notes,  t 

Ininranoe,  Fire,  to  ' 

tives.  28—- 

to  I>e  Invalid 


does  Dot  cover 
to  become  InT 
Instead  of  bj 
vhen  invalid  fl 
renewal  in  nan 
executory  conti 
parchaser  to  he 
Bale  on  mortgaj 
sale  and  conGn 
clause  BS  to  fot 
firm  property  ; 
new  partner  ad 
transfer  in  ban 
tbougli  loss  pa; 

'  notice  of  morl, 


I 


InaoTMio*,  Iiifo,  wri 

gift.  22— ffl 

effect  of  assign 

—702. 
efiect  of  N.  Y. 

assigned,  and 

entitled  to  tl 

children,  anc 

same  case  wlie: 
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Iiuraranoe,  IM^^— continued, 

'     husband  took  policy  for  benefit  of  wife,  be  cannot  surrender  without  her 
consent.  22—708. 

wife  indorsed  check  for  surrender,  value  payable  to  husband  when  not 
ratification.  22—703. 

in  Illinois  held  N.  Y.  statute  as  to  policy  on  husband's  life  for  wife's  ben- 
efit has  no  extra  territorial  force,  assignment  l)y  Iter  valid,  22 — 708. 

payable  to  wife  "  Sarah,"  and  in  case  of  her  death  to  children  of  herself 
and  husband  ;  she  died,  husband  married  again  and  had  child,  only 
children  of  himself  and  '*  Sarah  "  entitled,  22—708. 

husband  could  not  assign  or  give  lien  to  one  advancing  premiums,  22 
—708. 

payment  of  premiums  by  stranger  gave  him  no  lien  on  insurance  moneys, 
22—708. 

in  New  Jersey  husband  and  wife  may  assign  policy  payable  to  her,  22 
—708. 

payable  to  wife  and  children  vests  title  in  them  as  soon  as  taken,  22 — 704. 

if  payable  to  wife,  and  she  dies  before  husband,  payable  to  her  personal 
representative,  22 — 704. 

same  in  Indiana,  22 — 704. 

iso  if  on  life  of  wife,  if  he  die  first,  payable  to  his  executors,  22 — 704. 

if  payable  to  wife,  on  husband's  life,  he  cannot  dispose  of  it  by  sale  or 
will,  22—704. 

if  payable  to  children,  and  one  dies  leaving  a  husband,  her  representative 
entitled  to  her  share,  22—704. 

if  payable  to  children,  they  or  their  representatives  entitled  to,  and  in- 
sured cannot  dispose  of,  22 — 704. 

if  wife  dies  and  husband  pays  premiums,  still  wife's  representative,  en- 
titled to  proceeds  of  policy,  22 — 704. 

remedy  of  creditors  of  husband,  22 — 704. 

in  Missouri,  held  after  wife's  death  husband  could  assign  or  dispose  of 
policy  payable  to  her,  22 — 705. 

payable  to  heirs,  husband  cannot  assign,  but  payable  to  wife  and  chil- 
dren, 22—705. 

if  husband  takes  payable  to  wife,  her  acceptance  an  adoption  of  his 
agency,  22—705. 

masonic  relief  payable  to  his  "  heirs,  or  as  he  may  by  will  direct,"  paya- 
ble to  widow  and  children,  and  if  no  children  to  "widow,"  and  not  to 
representative,  22 — 705. 

in  Massachusetts,  payable  to  wife,  and  in  case  of  her  death  to  children, 
wife  cannot  assign  so  as  to  affect  rights  of  children,  22 — 705. 

when  constitution  of  benevolent  society  provides  payable  to  widow  or 
minor  children  not  a  contract  of  insurance  with  wife  then  living,  and 
constitution  may  be  changed  so  as  to  allow  member  to  appoint  benefi- 
ciary by  will,  22—705. 

payable  to  wife,  or  if  dead,  to  children  ;  if  wife  dies  and  then  one  child 
before  insured  its  representative  entitled  to  its  share,  22 — 706. 

if  payable  to  wife,  and  she  dies  under  laws  of  Pennsylvania,  half  goes  to 
husband  and  half  to  child,  22—706. 
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JaUmt^-canHnued, 

several  committed  burglary,  police  officer  came  np  and  one  shot  him, 

28-64. 
one  present  at  fight  without  assisting,  28 — 65. 
in  assult  by  two,  on  killed,  28 — 66. 
because  assisted  in  killing  stolen  cow,  not  guilty  of  previous  larceny, 

28—66. 
corporation  may  be  guilty  of  some  crimes,  28 — 66. 
though  corporators  not  participating,  not  guilty,  28 — 66-6. 
municipal  corporation  indictable  for  not  keeping  street  in  repair,  28 — 68. 
but  not  individual  corporator,  28 — 68. 
act  done  as  agent,  State  must  show  were  such,  probability  not  sufficient, 

28-68. 
master  cannot  be  for  negligenee  of  servant,  28 — 68. 
80  for  affirmative  act,  unless  directed  it,  28—68. 
servant  selling  liquor,  28 — 68. 
master  may  rebut  prima  facie  evidence  of  agency  to  commit  crime,  28 

—68. 
agent  sold  to  common  drunkard,  28 — 68-0. 
8o  from  publication  of  libel,  28—68-9. 
when  master  liable,  cioUly,  for  acts  of  agent,  28 — 69. 
mere  intent,  not  acted  on,  not  to  take  advantage  of  delay,  will  not  change 

legal  rights,  20—847. 
declarations  while  searching  for  stolen  property  admissible  to  show  intent, 

29—664. 
when  mistake  or  ignorance  no  defence,  20 — 664. 
when  may  show  advice,  16 — 86. 

See  Accident, 
Bigamy, 
Evidence, 
Ignorance  of  Latb, 
Illegal  Agreements, 
Insanity, 
Motioe, 
Officers, 
Wrongdoer. 

InUrMti  when  not  recoverable  as  damages,  20 — 109. 
when  demand  necessary *to  entitle  to,  21 — 790. 
cannot  be  recovered  if  principal  paid,  21 — ^790. 
when  legatee  not  entitled  to  claim  for  maintenance,  25 — 86. 

See  Discontinuance, 
Legacy, 
Life  Estate, 
Trusts  and  Trustees, 
Widow. 

XatoniAtloiial  Law,  bankrupt  changed  dcmiicile  and  acquired  property,  does  it 
pass  to  assignee  of  old  domicile?    2€^242. 
effect  of  bankruptcy  in  another  country,  26 — ^242. 
Vol.  n.  47 
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Intanwtloiud  Zaw — eimtinued. 

takiog  chattel  mortgage  prapettj  to  Cuikda,  and  Mlling  MWOlding  to  liw 

of  that  province,  28—679. 
law  of  Canada  in  sucli  cane,  28—679, 
eSeet  of  war  on  policy  of  iuaanuiee,  20 — 101. 
Bee  Atagnee, 
Bankruplty, 
Election, 

MceeuUiri  and  AdminittTotort, 
Extradition, 
Foreign  Court*, 
Qvardian  and  Ward, 
lUegal  Agreement*, 
Jvriidietiim, 

Seeeivert, 

Bale. 

Trtuteand  Tnutee*, 

IatwplMid«r,  between  parUea  cltlinlng  reward,  30 — S69. 
InUrpretaUon,  bow  agreementa  to  be  interpreted,  2B — S73. 
daplicat«e  varied,  25— S7S. 

See  AgreemenU, 
Lifa  BettOa. 
Inl«rv«ntlui,  where  paitiea  to  one  auit  attempted  to  eettla  otbeia  affected  br 

It,  20— 2S1. 
Intoxloatlon,  oonfesaioiiB  wben  In  state  of,  28 — 634. 

llabillt;  of  carrier  for  allowing  intoxicated  person  on  board,  29— 7W, 
iatj  in  wipelltng  drankeo  man,  20 — 776. 
See  Carriert, 

Rape, 

Undue  InfitteTtee. 
lurantorr.    See  Life  Sftate. 
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J. 

Jest.    See  Agreement. 

Joinder  of  Actions.    See  MvUifarioueneee. 

Joint  Debtors,  merger  of  judgment  against  one,  17 — 184. 

attachment  against  two,  and  subsequent  attachment  against  one,  28—198. 
release  of  one  by  parol,  29 — 225. 

See  Damages, 
Merger, 
Partnership, 
Principal  and  Surety, 
Release, 
Satisfactum, 
Setoff, 
Surtfiffors, 
Title, 
Wrongdoers, 

Joint  liability.    See  Officers, 

Wrongdoers. 

Joint  Stook  OomfMuiy.    See  Building  Societies, 

Parties. 

Joint  Tenants,  assignees  take  as,  20 — 600. 

Jointure.    See  Election. 

Joint  Wrongdoers,  A.  takes  fixtures  on  B.'8  lands,  18—68. 

See  Damages, 
Neligenee,  • 
Belease, 
Satitfaction, 
Title, 
Wrongdoers. 

Joke.    See  Agreement. 

Judge,  who  did  not  hear  argument,  sitting,  20 — 523. 

See  DisquaMfication. 

Judgment,  whether  is  in  any  sense  a  contract,  10 — 649. 

remedy  of  party  against  whom  judgment  fraudulently  obtained,  23 — 876. 

restraining  proceedings  on  one  fraudulently  obtained,  27 — 808. 

by  representative,  though  no  intentional  fraud,  27 — 808-0. 

not  restrained  if  void  on  face,  27 — 309. 

but  will  if  invalidity  not  on  face,  27—809. 

not  enjoined  because  ignorant  of  facts,  unless  not  due  to  lack  of  dUigenee 

or  acts  of  other  party,  29 — 642. 
against  deceased  persons,  how  required  to  be  paid  in  New  York,  30^ 
25&-9,  827. 

See  Day, 
Fravd, 
Lien, 
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XiOake, 

Sat^faetion, 

SurHvora, 

Vend^  and  Vtndte. 
Judicial  Sale,  irhat  purchaser  under  gets,  and  rights  under,  23 — 2304. 
Jtuiadlotion,  where  caase  of  action  arigea  la  another  eoanti;,   16 — 801. 
service  oa  non-resident  <x>rporaCioo,  10 — 173. 
over  anuH  of  the  sea,   19—184. 
of  adjoining  canntry  over  sea,   19 — 638. 
larcenj  in  one  conDtry,  goods  taken  to  another,   10 — 638. 
of  piracy  on  board  vBsael  at  sea,   19 — 888. 
roadstead  or  arm  of  sea,   10 — 638. 
bonndarfes  over  arm  of  sea,  bay,  etc,   19 — 538. 
boQndory  where  can  see  from  shore  to  shore,   19 — 539. 
meaning  of  "  high  seas."  10 — 639. 
State  coarts  have,  offences  on  arms  of  ee«,  etc.,  19-^SB. 
shot  fired  from  one  vessel  kills  on  another,   10 — 639. 
robbery  en  route,  goods  carried  to  another  coaoty,  19 — SS9. 
for  receiving  stolen  property,  muat  be  indicted  in  county  where  recdved, 

lo— jsse. 

Jueu*  in  fuo  formed  Into  new  county,  10 — 539. 

not  deprived  of  by  conferring  on  another  court,  22 — 300. 

one  purchasing  at  executor's  sale  not  entitled  to  be  subrogated  to  cradHor') 

rights  if  title  tails  for  want  of,  23—313. 
depending  upon  "  residence,"  meantDg  of  that  word,  24 — 241. 
if  merely  boarding  for  winter,  not,  24—343. 
if  court  has  power  to  determine  reeidence  and  evidence  tending  to  sImw 

it  given,  its  determination  is  condnuve  on  the  question,  24 — 243. 
over  foreign  sovereign,  26 — 170. 
of  equity  to  set  aside  probata  of  wills,  27 — 437. 
can  court  of  loc«l  Jurisdiction  appoint  referee  to  dt  oat^de  of  localiljt 


court  cannot  adjourn  elsewhere  than  at  coort  honae,  28— (Q. 

referee  sat  without  locality,  28—53. 

effect  of  objection  to  adjournment  elsewhere,  28 — 63. 

elFeot  ot  not  objecting,  28—03. 

effect  of  no  appearance,  28 — 52. 

most  appear    affirmatively,    decision    not   made    within    the   lixaJityi 

28—53. 
crime  within  600  yards  of  coun^  line,  28—62. 
See  Appearanee, 

Arbitration, 

AttignM, 

Sankruplet/, 


BiiquaiifiMivm, 

Exteut&n  and  Adminittraton, 
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Bee  Guardian, 

Quardtaji  and  Ward, 

Sevrlooma, 
lUegal  AgreemmU, 
/Tyunet«m», 
Jvdgt, 
Larreeny, 
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See  Principal  and  Surety, 
TStuts  and  Trustees, 
UUra  Vires. 

LaniL    See  Assignee, 

Bankruptcy, 

Legacies, 

Trusts  and  Trustees. 

Landlord  and  Tenant, 

Breach,  conditions,  etc.,  land  taken,  eminent  domain,  no  breach  of  lease  by 
landlord,  17—202. 
tenant  must  pay  rent,  1 7 — ^208. 
and  entitled  to  compensation,  17 — 208. 
what  breaches  forfeit  lease,  and  what  not,  17 — 432. 
when  assignment  not  breach  of  covenant  not  to  underlet,  17 — 482. 
when  giving  mortgage  is  not,  1 7 — 432. 
delivering  lease  as  security,  17 — 432. 

when  assignment  by  personal  representative  a  breach,  and  when  ii0t» 
17_433. 

when  sub-letting  good  as  license  until  revoked,  17—438. 

whether  one  joint  owner  may  consent  to  underletting,  17—438. 

assignment  in  insolvency,  17 — 438. 

when  party  has  not  such  an  interest  as  renders  sub-lease  a  breach  of  cove- 
nant against  doing  so,  24 — 81. 
Bmction,  what  is,  what  not,  eviction,  25 — 111. 

if  landlord  evicts  from  substantial  part  rent  suspended,  25 — 111. 

if  landlord  creates  nuisance,  or  does  any  act  precluding  beneficial  enjoy- 
ment, 25—112. 

whether  keeping  lewd  women  in  another  part  of  house  is  eviction,  20 
-459. 

otherwise  as  to  another  tenant  doing  so,  20 — 459. 

landlord  guilty  of  trespass  if  ejects  such  tenant  forcibly,  20 — 459. 

eviction  must  be  by  landlord  and  not  by  third  person,  which  only  appor- 
tions, 25—112. 

if  evicted,  absolved  from  payment  of  part  of  year,  if  rent  yet  to  become 
due,  25—112. 

and  may  recover  his  damages,  25 — 112. 

tenant,  by  demanding  rent  for  part  evicted  from  does  not  waive  right  to 
damages  for  eviction,  25 — 112. 

mere  trespass  not  an  eviction,  25 — 112, 114. 

when  question  of  fact  whether  is  or  not,  25 — 112. 

erecting  wall  under,  breach  of  coveivant  for  quiet  enjoyment,  25 — 113. 

when  landlord  refusing  to  consent  to  use  as  distillery  an  eviction,  25 
—118. 

tenant  liable  for  rent  though  evicted  by  public  enemy,  25—113. 

when  tenant  yielding  to  riglitful  owner  is  an  eviction,  25 — 118. 

rent  abated  though  eviction  from  breach  of  tenant's  covenant ;  landlord's 
remedy  on  covenant,  25 — 118. 

mere  judgment  without  abandonment  not,  25 — 113. 
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Landlord  and  Tenant — continued, 

bat  if  judgment,  tenant  may  abandon,  25 — 118. 

mere  sale  by  sheriff,  without  deed,  not,  25 — 113. 

sheriff  directed,  to  rent  but  not  to  evict,  tenant  paying  him  rent  no  de 
fence,  25—113. 

may  surrender  to  superior  title  without  judgment,  25 — 118. 

but  tenant  has  burthen  of  showing  title  paramount,  25 — 113. 

eviction  must  be  before  rent  falls  due,  25 — 114. 

rule  same  though  payable  in  advance,  25 — 114. 

tenant  may  insist  upon  all  premises  or  none,  25 — 114. 

but  if  takes  part,  must  pay  pro  rata,  25 — 114. 

no  mere  negligence  or  trespass  an  eviction,  25 — 112, 114. 

vermin  or  noxious  smells  not,  25 — 114. 

can't  be  evicted  till  has  had  actual  or  constructive  possession,  25 — ^114. 

remedy  of  lessee  who  has  never  had  possession,  on  the  covenants,  25 
—114. 

landlord  occupying  part  reserved  for  portion  of  term,  not,  25 — 114. 

breach  of  independent  covenant  that  tenant  may  use  well,  watercloset, 
etc..  not,  25 — 114 

if  landlord  to  repair,  and  becomes  damaged  to  deprive  of  substantial  en- 
joyment is  an  eviction,  25 — 114. 

landlord  to  build  addition,  which  did  not,  25 — 114 

landlord  taking  furniture  under  chattel  mortgage  to  secure  rent  is  not, 
25—115. 

merely  clearing  rubbish  is  not,  25 — 115. 

so  merely  holding  short  time  to  remove  wreck  after  fire,  does  not  deprive 
tenant  of  right  to  surrender,  25 — ^115. 

how  far  catting  off  water  is  an  eviction,  25 — 115. 

owner  occupying  lower  tenement  shut  off  water  from  tenant  above,  evic- 
tion, 23—847. 

effect  of  landlord  cutting  off  water,  28—416. 

former  tenant  remaining  over,  not,  25 — 116. 

landlord's  liability  in  such  case,  25—115. 

so  for  acts  of  strangers,  25 — 115. 

remedy  of  tenant,  if  after  lease,  but  before  possession,  landlord  leases  to 
another  tenant  who  first  gets  possession,  25 — 115. 
Poflrtievla/r  tue,  when  tenant  restricted  to  particular  use  injunction  lies,  18 
—68. 

tenant  asiug  premises  for  purposes  forbidden  by  lease,  24 — 81. 

when  tenant  enjoined  from  using  for  particular  purpose,  30—46. 

when  lease  does  not  restrict  to  particular  use,  30—46. 

effect  of  landlord  covenanting  not  to  let  adjoining  land  for  partielar  pur- 
pose, and  breach,  30 — 46. 

though  let  for  particular  purpose,  landlord  estopped  if  allows  tenant  to 
expend  money  fitting  for  another,  20 — 729. 

lease  provided  for  double  rent  if  sold  liquor,  and  if  not  paid  authorized 
landlord  to  dispossess,  27—207. 

lease  prohibiting  particular  business,  27 — ^207. 

prohibiting  sale  by  tenant,  27—208. 
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Iiandlord  and  Tenant — e<mtinued, 

landlord  knowing  of  sale  received  rent,  27 — ^206. 
Bentf  taking  land  by  eminent  domain  does  not  excuse  tenant  from  paying 
rent,  25—111. 

so  raising  grade  street,  rendering  inconvenient,  2S — 111. 

so,  though  landlord  does  work  on  mundnpal  improvement,  25—111. 

if  negligently  done,  remedy  for  that,  25 — 111. 

provision  in  lease  rent  to  cease  if  premises  become  nntenantable  by  fire  or 
casualty,  does  not  cover  tearing  down  by  city,  25 — 111. 

commencement  summary  proceedings  no  defence  for  rent  due,  25—114. 

otherwise  as  to  rent  not  due,  25 — 114. 

if  tenant  to  rebuild,  prohibition  no  defence  for  rent,  25 — 116. 

at  common  law,  abandonment  of  untenantable  building  no  defence  for 
rent,  25—116. 

at  common   law,  though  buildings  burned,  bound  to  pay  rfent,  25— 11& 

in  SoiUh  Carolina  destruction  premises  abates  rent,  25 — 118. 

if  agreed  rent  to  cease  on  burning,   but  accidentally  omitted,  lease  re- 
formed, 25—116. 

to  surrender,  wear  and  tear  excepted,  not  bound  to  rebuild  if  burned,  25 
—116. 

rule  as  to  personal  property,  25 — 116. 

buildings  destroyed  after  lease,  but  before  taking  possession,  25—117. 

upper  rooms  rented,  buildings  burned,  25 — 117. 

note  given  for  rent  of  chamber,  but  before  end  of  term  building  bnraed, 
25—117. 

N.  Y.  statute  as  to  rent  ceasing  on  destruction  of  building,  or  its  becom- 
ing untenantable,  25 — 117. 

what  kind  of  injury  must  be,  25 — 118. 

filth  from  overflowing  privy,  25—118. 

statute  does  not  apply  if  rented  as  untenantable  building,  25—118. 

statute  only  applies  to  sudden  injury,  not  to  gradual  decay,  25—118. 

when  tenant  not  liable,  though  he  or  sub- tenant  remains  after  injury, 
25—118. 

in  order  to  discharge  tenant  he  must  surr^ider,  25 — 118. 

though  if  does  not,  only  liable  for  rent  in  condition  premises  are,  25 
—118. 

statute  applies  if  untenantable  when  leased  and  tenant  never  moves  in, 
25—118. 

statute  does  not  apply  to  leases  executed  before  it  was  passed,  25—119. 

demised  premises  in  another  State,  no  presumption  has  similar  statute, 
25—119. 

when  landlord  may  recover  on  quantum  meruit^  if  through  matoal  mis- 
take rent  not  fixed,  25 — 572. 

rent  to  be  paid  in  wheat ;  no  title  passes  till  set  apart,  26 — 211. 
HepairSf  if  landlord  undertakes  repair,  liable  to  tenant  for  negligence,  20 
—344. 

duty  of  landlord  to  tenant  while  repairing,  14 — 545. 

duty  of  landlord  to  maintain  and  repair  fire  escape,  and  to  wboia  liable 
for  not  doing  so,  21—307,  811. 
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Ziandlord  and  Tenant — continued. 

who  to  repair  if  one  owns  upper  stoiey,  '21 — 312. 

tenant  not  liable  to  repair  damages  by  public  enemy,  25 — 113. 

covenant  to  repair  equivalent  to  rebnild,  25 — 116. 

rights  of  each  party,  covenant  landlord  to  rebuild,  25 — 116. 

landlord  covenanted  to  rebuild  ;  municipal  authorities  prohibited  similar 

building,  25—116.  116. 
if  landlord  to  keep  in  good  repair,  on  failure  to  do  so  tenant  may  abandon, 

25—116. 
when  landlord  entitled  to  elect  not  to  repair,  but  to  terminate  lease,  25 

—117. 
tenant  agreed  to  repair ;  roof  leaked  so  as  to  become  untenantable,  25 

—118. 
tenant  may  recoup  damages  for  failure  of  landlord  to  repair,  25 — 118. 
rights  and  duties  while  repairs  being  made,  25—42. 
right  of  landlord  to  enter  and  repair,  25* — 42. 
when  landlord  may  enter  to  take  down  dangerous  wall,  and  reconstruct  it, 

25—116. 
right  of  tenant  to  go  in  other  part  and  make  proper  repairs,  25 — 42. 
Taxes,  who  bound  to  pay  certain  taxes,  30 — ^286. 

when  tenant  bound  to 'pay  taxes  if  burned,  though  agreed  rent  should 

cease,  25 — 116. 
what  taxes  tenant  must  pay  under  agreement  to  pay  ordinary  taxes  or 

assessments,  24 — 573. 
how  tenant  paying  may  compel  indemnification,  24 — 573. 
remedy  if  tenant  does  not  pay  taxes,  and  how  protected  from  forfeiture, 

24-^73. 
if  sub-tenant  pays,  remedy  against  immediate  landlord,  24 — 578. 
building  burned  and  lease  terminated  after  tenant  paid  taxes  thereon, 

24-^74. 
Warranty,  rule  of  implied  warranty  does  not  apply  to  letting  house  for 

habitation,  20--458. 
nor  to  letting  pasture  accidentally  poisoned,  20 — 458. 
letting  house  infected  with  small-pox,  etc.,  20 — 468. 
letting  house  knows  unhealthy,  20 — 458. 

otherwise  as  to  letting  house  formerly  used  for  bawdy  house,  20 — 469. 
letting  house  infected  with  bugs,  20 — 458. 
Miscellaneous,  when  tenant  may  cause  removal  of  obstruction  to  view,  16 

—698. 
can  tenant  surrender,  to  injury  of  purchaser  of  crops,  etc.  ?   20—478, 

688,  728. 
owner  may  contract  with  cultivator  in  whom  title  products  shall  be,  24 

—362. 
may  provide  on  what  conditions  title  shall  pass,  24 — 362. 
such  transaction  not  a  conditional  sale,  24 — 862. 
landlord  right  to  enter  and  pay  damages  if  sold,  23 — 463. 
lease  to  terminate  on  sale,  20 — 29. 
landlord  bona  fide  sold  to  own  wife,  20 — 2fiL 
landlord  to  pay  for  betterments  at  termination,  20 — 29. 
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LandltMrd  and  Tenant — continued. 

value  of  improTemenla  to  be  determined  by  arbitration,  20— 39. 
tenant   not  bound  tu  atCom  to  and  occnp;  under  grantee  of  ludloid, 

20—29. 
fixtDKs  pnt  in  under  agreement  shoald  belong  to  landlord  at  end  ot  Inw, 

before  that  sold  to  third  person,  lattertakea  title,  20—80. 
landlord  cannot  be  proceeded  a^uHt  for  failure  of  t«nant  to  comptj  wilh 

municipal  ordinance,  21 — 310. 
when  landlord  not  liable  for  not,  rebaildiog,  21—310. 
lease  as  to  danger  or  destruction  b;  fire,  21 — 310. 
landlord  created  vault  in  sidewalk,  21—310. 
though  general  sub-teoant  and  not  landlord  liable  for  condition  premiies, 

21-811. 
it  defect  arises  during  tenant's  term,  21 — 811. 
requisiteaof  complaint  against  landlord,  21 — 811. 
when  landlord  not  liable  to  third  person  for  defective  fastening  of  cw- 

nioes,  21—311. 
If  leases  kiln,  liable  to  neighbor  whose  house  burned.  21 — 311. 
landlord  liable  for  injury  from  coal-bole  in  sldenalk,  21—810,  311-313. 
if  compelled  to  pay  from  injury  of  wiongdoer,  may  reooTer  of  him,  21 

—SIS. 
bow  definite  notice  to  qolt  mast  be,  22—408. 


een  leBse  for  one  year  with  privilege  of  Teaemat,  uid  tot 

one  year  witli  option  to  amtiaue,  29—884. 
tenaat  erected  building  and  gsve  owoer  mortgage  for  moneja  Rdvuieed  ; 

Bab-lessee  agreed  to  pa;  mortgage,  bat  did   not,  in   cooaeqiieDce  of 

which  tenant  lost  his  right  of  renewal  ;  liis  remedy  against  sub-tenant, 

2ft— M7. 
landlord  agreed,  If  building  erected,  to  give  two  renewals ;  at  Srst  agreed 

covenants  of  old  lease  to  be  incorporated  therein  ;   not  boaad  to  give 

two  additional  renewels,  20 — 5S8. 
lease  to  be  constraed  to  give  effect  to  intention  of  parties,  26 — SS8. 
when  tenant  reqnired  to  piodace  person  on  whose  life  lease  depends,  20 

— «01. 
remedy  of  landlord  for  injury,  to  which  tenant  oontrtbntad,  30 — 668. 
when  tenant  may  recover,  30 — S69. 
8ee  Aeeidertt, 
Aj^itratiim, 


Covenant*, 

Damages, 

EattmenU, 
ShnineTit  Domain, 

Forfeilure, 
Illegal  Agreaiuat, 

Owntrt, 

Prirtaerthip, 

Bent, 

SpecCJk  Ferformanee, 

SuTTejtdm; 

Tenant*  in  Common, 

Water  and  Wat&reourte*, 

Work  and  Labor, 

Wniing. 
XrtDoaiqr,  to  be  snbjeet  of,  thiog  taken  mast  be  of  some  valne,   16—008. 
takltig  imimo  farandi  boots  from  corpse  washed  ashore,   lO — 608. 
when  one  guilty  of  larceny  or  embezalemect  of  carcasses  of,  aDlmals,  2S 

—120. 
'  >  Coon  "  fera  nature*  not  sabject  of  larceny,  28 — 120. 
of  small  sams  at  different  times,  20— 236. 
oysters,  Ssh,  etc.,  28—127, 
nngathered  seaweed,  28—137. 
trespass  for  entering  and  taking.  28 — 127, 
nils  from  fence  part  of  really,   I©— 608. 

Dngget  of  gold  separated  from  vein  by  natnral  caaseE,   16 — 608. 
traded  stolen  property  and  sold  latter,  24 — 359. 
taking  part  of  realty,  as  ore,  28—137. 
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iMtOBnj—eontinued, 

interval  between  separation  and  taking,  28—127. 

copper  pipes  annexed  to  realty,  28—127. 

lead  of  gutters,  28—127. 

after  seveiance  left  on  ground,  thief  returned  and  took,  28—127. 

doors  of  unoccupied  house,  28—127. 

chandeliers,  28—127. 

what  is  obtaining  sufficient  possession  to  constitute  larceny,  and  what  not^ 

28—127. 
believing  had  a  right  to  take,  28—^80. 

when  adulterer  may  be  convicted  of  larceny,  20 — STO ;  28—624. 
on  high  sea,  28—624. 

bringing  property  from  another  State,  28 — 624 
is  to  steal  coffin,  28—656. 

property  may  be  laid  in  person  furnishing,  28—666. 
when  drunk,  28—661. 

stealing  goods  in  one  country  and  carrying  to  another,  19 — 638. 
robbery  in  one  county  taken  to  another,  19 — 539. 

receiver  of  stolen  goods  can  only  be  indicted  in  county  of  receipt,  20 
—370. 

See  Bona  fide. 

Consent, 

£h7iheaUem6ni, 

Fraud, 

Intent, 

JwrisdieHon, 

Motive, 

Sale, 

Venice, 

Wrongdoer, 
Law,  presumption  that  common  law  obtains  in  other  States,  25 — 119 ;   90 
—284. 
ratification  valid  though  did  not  know  legal  rights,  20 — 665. 

See  ConstitutiontU  Late, 

Equity, 

Evidence, 

Ignorance  of  Law, 

Lex  loci. 

Mistake, 

Statutes, 

SubrogaOan. 

Law  of  Nations,  jurisdiction  over  arms  of  sea,  19 — 184. 

Lease,  when  held  to  be,  and  when  only  agreement  for,  20 — 201,  670,  671. 
to  commence  in  future  passes  present  interest,  20 — 570. 
for  one  year,  and  for  three  more  if  leasee  elects,  20 — 570. 
oral  for  three  years  to  commence  in  future,  invalid,  24 — ^712. 
what  not  sufficient  part  performance  to  entitle  to  specific  perfonnaiioe, 
24—712. 
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lwu>    eonHnved. 

if  omnber  of  jeaxa  not  apeciSed  termiukted  b?  doath  ol  leesee,  20 — STC 

oovenuit  to  renew,  20— 570. 

tgreemeot  to  renew,  means  on  same  terms,  27—368. 

If  finu  have  option  one  member  cannot  elect,  20 — STO. 

whether  aatugnee  ma?  do  so.  20 — STO. 

assigneK  noi  liable  on  covenant  ot  aaalgnor,  27 — 791. 

when  term  commences  lessee  may  malntidD  ejectment,  20 — B70. 

for  one  year  to  commence  in  future,  20 — 970.  G71, 

when  landlord  accepting  rent  from  assignee  waiver  of  clause  not  to  aaaign, 

22-495. 
when  covenant  to  use  for  raetaarant  and  to  set  private  table  not  broken, 

22—393. 
by  "  J.  R  B.,"  Bgeal  party  of  fi»t  part,  signed  "  J.  B.  B.,"  owner  prop- 
erty cannot  sne  on  without  assignment,  23 — 1S9. 
what  are  "  usual  covenants"  in,  23 — 718. 
covenant  lessee  may  have  refusal,  broken  b;  refusal  to  renew  at  same 

rent,  23—713. 
accepting  new  lease  under  protest,  not  waiver  of  rights,  23 — 71S. 
acceptance  new  lease  only  satisSes  covenant  to  renew ;  others  remain, 

23—713. 
agreement  to  renew  lease  does  not  bind  to  insert  any  of  old  covenants,  23 

—71*. 
how  far  lease  with  privileges  enjoyed  by  A.,  outgoing  tenant,  binds  lessor 

to  leave  buildings  erected,  23—714. 
eitennon  term  subject  to  coTenants  of  former  lease  applies  to  new,  bat 

unknown,  subjects  within  scope  of  former  lease,  23 — 714. 
what  passes  ae  appurtenant,  and  what  does  not,  24 — 483. 
lease  conveys  land  under  eaves,  2S — 118, 
on  condition  should  keep  buildings  in  good  repair,  28 — S17. 
wbat  not  bre«eh  condition,  not  to  carry  on  business  of  retailer  or  common 

brewer,  28—318. 
restricting  to  parttcnlar  use,  30— 46, 
difference  between  For  one  year  with  privilege  of  r^uwat,  and  for  oneyeai 

to  be  eimtinvsd  at  option  of  lessee,  29 — 364. 
Bee  Aceident, 
ArbilTitlion, 
Certain, 
CotenanU, 

Eaaementt, 
Fizturt*, 

Landlord  and  Tenant, 

Support, 
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ZiagKoy,  when  camulative  and  wbeD  not.  lO— 831. 
nlten  held  not  to  be  CDiDalKtiTe,  26— Ift3. 
In  lieu  ot  dower,  when  doea  not  abate,  22—18. 
real  estate  devised  to  a  mort^afree  cannot  collect  mortgage  of  penmaltj, 

though  that  paid  before  other  legscico. charged,  17 — 804. 
when  auDuit}'  or  support  charged  on  real  and  rana  with  to  purchaaei,  17 

— eot 

Toalt;  charged  if  personalty  loet  without  fault  of  repMeentative,    17— HH. 

otherwise  If  gnilt;  of  debutant,   1 7 — 604. 

thoQgh  ia  if  Btolen  from  repreaentative,   17 — 60S. 

widow  received  more  than  share  chaiged  with  Interest,  1 7 — BOS. 

when  charged  upon  real  estate,   17 — 603. 

when  abate pni (nnfo,  17—803;  18-759. 

intentloD  must  clearif  appear  to  chaige,   17 — 80S. 

though  InMnt  may  be  gathered  from  entire  will,   17 — 804. 

when  persoaal  entate  primaiy  fund  and  re«l  estate  charged  with  ddt 

dene;  only,  1 7—804. 
peraoDal  estate,  primary  fund  for  payment  of,  22 — 2S9. 
and  only  fund  onlees  expresdy  charged  or  clear  intent  apparent,  28 

giving  "  all  rest  and  residue,"  when  does  not  show  such  intent,  S2— K9. 

sufficient  If  appears  by  natural  and  obvioos  implication,  22 — 360. 

if  land  gi*en  to  eon  at  certain  price  to  t>e  divided  into  shares  for  othert  It 

charge,  22-260. 
after  payment  of  l^acies,  I  give  alt  rent  and  residue  aforesaid,  cbvgw 

22—260. 
when  general  intent  will  not  enlarge,  22 — 260. 
when  redduary  l^atee  takes  proceeds  real  estate,  22 — 360. 
when  legatee  may  elect  to  take  lands  instead  ot  having  sold  and  tite 

money,  26—607. 
if  testator  directs  real  esUte  to  be  sold  and  proceeds  distributed  to  Witiia 

persons,  they  may  elect  to  take  the  land,  23 — 14S. 
and  If  do  so,  executor  not  a  neeeesary  party  to  partition,  83 — 143. 
bow  far  and  when  creditor  may  reach,  23 — 47S. 
devise  of  land,  sold  and  mortgage  taken,  mortgage  does  not  pan  tbon^ 

testator  supposed  would,  26 — 173. 
BO  when  traded  lands,  2S — ITS. 
gave  mortgage  against  A. ;    A.  sold  land  and  puTcbaser  gave  testate  nc» 

mortgage,  ho  retaining  old  one  also,  25-173. 
when  creates  precatory  trust,  and  when  does  not,  25—463. 
when  demonstrative  and  when  spedGc,   17—804. 
when  general  though  tenned  "specific,"  25 — 794. 
when  corpus  invaded  if  income  insufficient,  26 — 696. 
when  deficiency  to  be  paid  out  ot  corpus  of  snms  inneted  for  other  pv- 

poeea,  25—857. 
when  interest  to  be  paid  on,  thereout,  25—8177. 
of  "  hoQBebold  faraiture."  26 — 488, 
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See  Ademption, 
Advancement, 
Aasete, 
Creditors, 
Election, 
Increase, 
Legatee, 
Life  Estate, 
Marshalling  Assets, 
Subscribing  Witness, 
Wills. 

Ziegatoe,  when  not  entitled  to  interest  for  maintenance,  2^ — 86. 
when  liable  for  rent,  etc.,  26 — 90-1. 

See  Legacy, 

Ttasts  and  Trustees, 

Ziegialatnre,  when  may  confirm  invalid  proceedings,  18 — 322. 

See  StatiUes. 

laegitlmaoy.     See  Bastardy, 

Mridence, 
Marriage. 

Ziender.    See  Building  Societies, 
Damages, 
Illegal  Agreements. 

Zietten,  agreement  that  successor  in  business  may  receive,  may  be  specifically 
enforced  by  injunction,  20 — 803. 
when  sufficient  acceptance,  25—572. 

See  Agreements, 
Evidence, 
Frauds,  Statute  of. 

r,  when  vendor,  on  conditional  sale,  has  interest  which  may  be  levied  on, 
24—861. 
when  vendee  not,  24 — 361. 

liquors  to  be  sold  by  vendee,  title  to  remain  in  vendor,  24 — 362. 
if  before  levy  debtor  sells  property  to  third  person  who  agrees  to  pay 

creditor,  latter  cannot  levy  on  the  property,  25 — 640. 
when  notice  of,  necessary  to  perfect,  26 — 242. 
does  not  divest  right  stoppage  in  transitu,  27 — 347. 
good  after  symbolical  delivery,  27 — 348. 
attachment  of  money  in  sheriff's  hands,  29 — 730. 

See  Attachment, 

Chattel  Mortgages, 

Bay, 

Fraud,  . 

PartnersJiip, 

Sale, 

S/ieHff, 

Stoppage  in  Transitu. 
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Lewd  WamBn.    See  Landlord  and  Tenant. 

Jm*.  loci,  law  of  Stale  where  demised  premUee  eltniite  goTerns  as  to  rant  ceu- 

tng,  2a— 119. 
prMDmptlaD  common  law  obtains,  2S — 119 ;   30 — 584. 
resideDt  of  one  State  not  chargeable  witb  notice  of  statutes  of  aaothra, 

27—463. 
•ssignnient  in  one  State  oC  perBonal  propertf  in  another  to  be  goraiMd 

b;  law  of  State  where  aaaigned,   18 — M8. 
inBolvent  assignment  in  one  State,  di'btor  realding  in  another  ;   credits 

and  debts  In  diflereat  States,  24—342-3. 
law  of  as  to  Insolvent  assignments,  27 — 743. 
right  of  receiver  Co  sue  in  foreign  ooart,  27—742. 
agreement  B;  parties  to  maiT7,  if  invalid  where  made,  will  not  be  en- 
forced where  not  prohiUted,  27 — 743. 
succ«esloa  goes  according  to  law  of  domidle,  27 — 743. 
law  of  Sonora,  Mexico,  27—748. 

foreign  executor  compelled  to  account  in  eqmty,  27 — 743. 
eqnlty  may  determine  law  of  snccession  as  against  one  who  has  assmned 

ownership,  27 — 743. 
foreign  executor  may  sue  in  own  name  on  note  to  bearer,  27 — 743. 
but  maker  may  set-oS,  27—743. 

thoogb  foreign  execator  cannot  sne,  paymrait  to  him  good,  27 — 743. 
it  foreign  eiecntor  recovers  on  note  to  bearer,  he  Is  only  accouoUUe  lo 

conrt  of  bis  fomm.  27—743. 
And  maker  not  lUble  to  executor  of  his  fomm,  27^743. 
effect  of  foreign  executor  obtaining  judgment,  27 — 748. 
can  foreign  executor  sue  in  .JfteAijrinf  27 — 743. 
bonds  depoeiled  In  State  other  than  domicile,  not  amett  in  State  when 

deporitftd,  27—743. 
executor  of  domicile  entitled  to  them,  27—743. 
where  policy  assigned  to  deceased,  assets  in  State  where  it  ia,  and  a- 

ecutor  there  party  to  sue  on  it,  27 — 74S. 
Doles  elsewhere  taken  to  domicile  of  deceased,  collected  by  him  and  ic- 

coanied  for^a  defence  against  representaUve  of  place  where  weie, 

27-748. 
foreign  receivers  cannot  be  sued  In  New  York,  27—744. 
if  property  in  bis  hands  attached,  vacated,  27 — 744. 
foreign  receiver  aending  property  to  this  State,  does  Dot  deprive  of  iigt> 

to  bring  replevin,  27—744. 
aid  lo  for«gn  receiver  from  courtesy,  27 — 744. 
■o  may  appoint  if  for^gn  corporation,  27 — 744. 
and  give  bim  all  proper  remedies,  27 — 744. 
validity  of  fordgn  voluntary  aedgnment  as  to  title  to  i««I  {HopoVi 

27-744. 
mle  in  Maim  In  each  cases,  27—744. 
as  to  personal  property,  24 — 242. 

property  mortgaged  in  one  State  taken  to  another,  30 — 818. 
See  A»*ignMt, 
Bankrvpteg, 
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looi-~€07Uinued, 

See  Domicile, 
Boidenee, 

JExecutors  and  Adminislratars, 
Foreign  Courts, 
Ouardian, 

Onardian  and  Ward, 
lUeg<U  Agreements, 
International  Law, 
Jurisdiction, 
Law, 
Marriage, 
Beeeivers, 
Sale, 
Trusts  and  Trustees, 

LlaUlity.    See  Indemnity. 

Uibel,  how  far  must  name  customers  lost  hj,  16—563. 
requisitee  of  indictment  for,  21 — 374. 

when  injunction  will  not  lie  to  restrain  publication  of,  23 — ^92. 
if  one  publishes  article  on  expulsion,  reply  privileged,  27 — 608. 
may  deny  and  justify,  29 — 813. 
of  goods  of  rival  tradesman,  30 — ^218-4. 
of  partnership,  30—218^. 

See  Evidence, 

Iilo«iise|  if  one  abuses,  liable  in  trespass,  21 — 882. 

partition  wall  slightly  on  another's  land  by  license ;  cannot  revoke  with- 
out giving  reasonable  time  to  remove  fixtures,  23 — 482. 
contract  giving  right  to  dig  ore,  is  not  an  estate  in  the  lands,  27 — 474. 
when  railway  company  allowing  public  to  cross  tracks,  amounts  to,  24 

760-771. 
notice  required  to  one  so  crossing,  24 — 760-771. 
liability  of  company  to  one  injured  while  so  crossing  tracks,  24 — 710. 

See  Landlord  and  Tenant, 
Negligence, 
Way, 

Zlen, 

Boarding  house  keeper,  of  boarding  house  keepers  by  N.  Y.  statute,  28 
—400. 
method  of  foreclosure  thereof,  28 — 400. 
as  to  liability  of  boarding  house  keepers,  28—400. 
who  not  boarding  house  keeper,  28 — 400. 
gives  same  lien  as  innkeeper  had  at  common  law,  28—400. 
so  in  Wisconsin,  28—400. 
exempt  property  subject  to  lien,  28—400. 

only  for  board  actually  due ;  does  not  extend  to  damages  for  breach  con- 
tract, 28—400. 
only  claims  actually  due,  28 — 400. 
though  does  to  current  week,  28—400. 
Vol,  n.  48 
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Urn — eontitm^. 

Hen  on  propertj  of  third  pereon,  28 — tOO. 
none  on  wife's  property  and  wearing  kpparel,  28 — Ml. 
tnortgsgor  CMiDot  give  for  keep,  28 — 401. 
WBlver  bj  mcceptance  of  dnitl,  28 — 101. 
notice  of  sale,  when  nnneomsar;,  28 — 101. 
Ortditon.indMdual  and  firm,  mUUke  corrected  as  •gunatcredilonof  pu- 
chuer,   18—660. 
when  judgment  creditors  take  beneGt  of  InsaMDce,   18 — 760. 
of  indFvldual  creditor  against  firm,  re«l  estate,  20 — 756. 
of  film  jndgment  creditor  on  Individual  real  estate,  20 — 766. 
thoagh  improTBd  with  firm  funds,  20 — 756. 
of  indWidual  exeention  levied  on  firm,  property  before  firm  eieeaUoe, 

20— 766. 
of  mortgagee  or  vendor  nnder  mortgage,  or  sale  by  one  partner  of  ora 

property  for  individual  debt,  20— 756. 
of  firm  oredilors  on  partnership  assets,  one  retirea  others  agne  to  pV 
d«bt8,  22—69. 
VetteU,  on  veeseis,  wheo  good  as  against  veosels,  26 — 304. 

good  as  against  one  with  notice,  though  cliatlel  mortgage  DM  filed.  SS 

—20*. 
on  vessel  for  repairs,  10 — 17. 

for  repairs  of  veesei,  when  overrides  chattel  mortgage,  21— 16S. 
of  judgment  when  satisfaction  vacated,  21 — 557. 
when  admiralty  exists,  and  when  diveeted  b;  bima  fidt  purchav,  81 
—604. 
MitcMineovM.  staying  waste,  BO— 721) ;   22—817. 

when  guardian  allowed  on  land  for  moneys  paid  ward,  20—TlS. 

of  troBtee,  etc ,  for  money  paid  for  oatetanding  title,  23 — 41. 

of  sob-tenant  paying  taiee,  etc,  apdnst  inunediale  bndlorf,  S4— S7*- 

whether  vendor's  eitinguished  by  judgment,  19—650. 

of  judgment  as  against  purchaser  in  possession  who  p»ys  sobsegiw'lr' 

25—354. 
of  one  tenant  in  oommon,  other  took  more  than  share,  27— 4H- 
8ee  Attomgyi, 
Bonafidt, 
Brcktr, 
Chattel  Mortgan**, 
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lAmr-^orUinued. 

See  Sale, 

Satisfaction, 
Stoppage  in  Transitu, 
TenajUs  in  Common, 
Vendor  and  Vendee. 

Uen  of  Attorney.    See  Attorney, 

Set-off, 
Life.    See  Discovery. 

LifB  Bstate,  tenant  of  boand  to  keep  down  interest,  taxes  and  assessments, 
16—728;   20—826;    23—788. 

otherwise  in  case  of  annuity,  20 — 826. 

liable  to  remainderman  for  damages  resulting  from  not  doing  so,  23 
—788. 

if  allows  waste,  and  creditors  file  bill  to  reach  her  interest,  none  for  them 
to  take,  23—788. 

when  receiver  appointed,  23 — ^788. 

tenant  for  life  boand  to  repair,  25 — 724. 

when  remainderman  may  have  what  he  is  compelled  to  pay  made  oat  of 
land,  25—724. 

when  bequest  of  income  does  not  carry  estate  in  corpas,  25 — 792. 

of  '*  ase  and  enjoyment "  free  from  heirs,  25 — 702. 

money  may  be  given  to  legatee  for  life  to  preserve  for  remainderman, 
25—792. 

when  remainder  not  repugnant  to  prior  gift,  25 — ^792. 

when  devisee  may  use  or  bequeath,  and  if  does  not,  passes  to  remainder 
man,  25—792,  793. 

when  remainderman  and  not  executors  to  sue  therefor,  25 — 798. 

executor  to  sell  on  death  of  mother  to  whom  life  estate  given  ;  mother 
died  before  testator,  25— 79d. 

estate  equally  divided  between  daughters,  each  power  to  dispose  of  one- 
half,  and  if  died  without  issue,  other  half  over,  25 — 798. 

daughters  only  entitled  to  use  income,  25^793. 

may  have  corpus  on  giving  security  to  pay  to  remainderman,  25 — 798. 

difference  between  esta/tefor  life  with  power  of  disposition,  and  devise  of 
estate  with  power  of  disposition,  25 — 793. 

gift  of  fund,  limitation  over  if  dies  without  issue,  legatee  entitled  to  pos- 
session fund,  25—793. 

when  remainderman  takes  only  what  left,  25 — 793. 

when  executors  to  invest,  pay  interest  to  legatee  and  corpus  to  remainder- 
man, 25—794. 

when  "  specific"  means  only  legacy  before  specified,  25 — 794. 

rule  as  to  how  to  determine  whether  corpus  passes,  25 — 794. 

when  executor  held  to  be  trustee,  25 — ^794. 

use  to  one,  and  if  dies  without  issue  to  revert  to  testator's  estate,  25 
—794. 

when  right  to  sell  depends  on  necessity  to  do  so  for  maintenance,  25^ 
794,  795. 

use  for  life,  and  power  to  seU,  did  in  effect  to  self,  25—794. 
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UIb  Eitata — eoaHrta^. 

MJe  and  cotiveTMice  to  self  noder  power,  26 — 799. 

when  takee  eetMe  tail,  25—704. 

when  life  estate,  and  to  do  as  she  pleaaee  with  before  death,  cunot  A 

25—796. 
when  life  tenant  may  sell  and  use  proceeds,  ZR — 705. 
when  power  in  trust  created  in  life  tenant,  2S — 795. 
when  precatory  troet  not  created,  20 — 796,  797. 
if  purpose  ceases,  power  does  also,  2S — 795. 
1(  life  tenant  with  power  to  sell  dies  In  life  testator,  ^itlre  esttlepMU 

heirs  of  testator,  25 — 795. 
use  to  wife  to  use  as  sees  fit ;  do  one  can  call  her  to  acconnl  lor  itiap^' 

tionof,  25—796. 
If  trastee  entitled  to  rvmalnder,  dispose  of  corpus  to  prejndioi  "t  li" 

tenant,  he  may  set  aside  bo  far  as  affeeta  him,  25 — 796. 
nse  to  one  power  to  execolor  to  give  principal ;  nnlese  delirared,  it  ^^ 

not  dispose  of,  25— 7M. 
does  not  go  to  rMldunm,  bat  undisposed  of,  25 — 796. 
In  State  of  N.  Y.  power  of  disposition  not  accompanied  by  trust,  SB 

— 7»a. 
if  Srst  taker  power  to  sell,  is  absolute  owner,   25—796. 
and  limitation  over  void,  25—79$. 
Ufe  estate  with  power  of  dUposal,  25—797,  798. 
wife  took  one-third  in  fee  and  life  estate  in  rest,  25— 7B7. 
when  with  power  to  sell  takes  proceeds,  25 — 797. 
held  SOD  took,  as  his  share,  absolate  estate  and  not  life  esttte,  8&-^- 
and  eiecator  recovered  from  trustee,  25 — 707. 
when  legatee  takes  absolately,  25—797. 
when  so,  though  leaves  do  children,  25 — 797. 
gift  Income  without  limitation  as  to  time,  25—707,  798. 
no  beqnest  over,  26 — 793. 

executor  anthoriied,  In  discreUoD,  to  pay  over,  25—798. 
it  legatee  died  without  Issue,  then  over,  25—798. 
executor  required  to  pay  to  life  tenant,  25—708. 
limitation  daring  widowhood,  25—798. 
thrai  to  testator's  heirs,  as  such,  25—798. 
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Ufo  Bstato— ^on^nti^. 

when  remamdennen  may  recover  of  purchaser  from  life  tenant  wh< 

corpofi  paid  to  her  and  invested,  25 — 801. 
improvements  charged  to  life  tenant,  25 — 801. 
maj  show  widow  lost  pension,  etc. ,  bj  death  of  son,  22 — 143. 
sickness  and  danger  if  concealed,  and  fall  value  of  allowed,  a  fraud,  2 

—143. 
though  if  sickness  known,  value  of  life  estate  may  be  based  on  table 

22—143. 

right  of  life  tenant  to  use  open  mines,  27—474. 

effect  of  abandonment,  27 — 474. 

intended  legatee  should  use  eorpui  if  desired,  27 — 617. 

when  and  for  what  trustee  of,  cannot  reimburse  himself,  and  when  can 

29—509. 

See  Corpus, 

OredUors, 

HeirloomSt 

Inoi'ease, 

Landlard  and  Tenant, 

Light,  obstructions  of,  16—718. 

acquiring  by  adverse  user,  24—480. 

when  no  right  to  windows  in  party- wall,  and  remedy,  25-— 775-6. 
right  to  window  in  party-wall,  27 — 644. 

See  Covenants, 
Basement, 
Ifuisance, 
Limitations.    See  Nuisanee. 

Uinitations,  Statute  o^  indorsement  of  payment,  when  evidence  to  avoid,  20 

—300. 
for  money  lost  at  play,  21—588. 
against  one  betting  money,  27 — 403. 
when  lapse  of  time  gives  purchaser  good  title  to  stolen  property,  24 

—359. 
how  title  acquired  in  such  case,  24 — 859. 
defence  to  obstructing  light  and  air,  24 — 486. 
executor  directed  to  pay  principal,  but  not  interest,  25 — 86. 
After  dissolution  of  firm,  one  partner  cannot  give  note  to  waive,  so  as  to 

affect  other,  25—410. 
when  commences  against  attorney's  bill,  26—53. 
when  begins,  and  when  runs  against  attorneys,  26—830. 
can  only  be  raised  by  plea,  26—480. 
for  refusing  transfer  of  stock,  29—380-1. 
debt  not  destroyed,  remedy  merely  lost,  30—300. 
if  new  promise,  suit  to  be  on  original  debt.  30—300. 
in  New  York,  complete  bar  unless  acknowledgment  and  willingness  to 

pay,  30—300. 
faUure  of  guardian  to  sue  does  not  prejudice  v>ard,  30—300.  ' 
promise  must  indicate  intent  to  pay,  30—307. 
when  payment  of  part  does  not  bind  to  pay  balance,  30—307. 
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Lotteries.    See  Ittegal  Agreements. 

Ziimatic,  how  election  between  provisions  in  lieu  of  dower  and  dower  ma 
18—759. 
when  allowed  to  make  gift,  22—690. 
not  bound  by  failure  to  elect  or  dissent,  24 — 887. 
committee  cannot  ratify  acts  of  lunatic,  18 — 832. 
committee  of  survivor  entitled  to  assets,  25 — 420. 
how  committee  to  sue,  25 — 420. 
when  guardian  of  liable,  29 — 569. 

See  Election^ 
Fraud, 
Inmnityt 

Principal  and  Agent, 
Eeal  Estate, 
WUls. 


Haohinary.    See  Diseaii8facti<m, 

Master  and  Serwmt. 

Magistrate,  cannot  commit  till  prisoner  brought  before  him,  18-— 860. 

See  Indictment, 
Warrant, 

Malls.    See  Obscene  Literature. 

Blaintenanoe,  not  abolished  in  New  York,  19—48. 

conveyance  of  land  held  adversely,  void,  19—48. 

when  capital  life  insurance  policies  allowed  to  be  used,  23 — 849. 

question  whether  allowed  depends  upon  facts  of  each  case,  23 — 849. 

when  allowed  for  past  maintenance,  23 — 849. 

when  representatives  compelled  to  account  to  creditors  for  rents  used  in, 

23—849. 
when  widow  allowed,  and  when  not,  improvements,  23 — 849. 
when  not  allowed  for  moneys  expended,  23 — 849. 
when  interest  on  legacy,  and  when  principal,  allowed  to  be  used  for,  23 

—84^-850. 
when  trustees  allowed  money  paid  for  maintenance,  23 — 850. 
natural  duty  father  to  support  children,  and  only  allowed  for  maintenance 

under  peculiar  circumstances,  23 — 850. 
presumption  mother  supports  child  gratuitously,  23 — 850. 
sureties  cannot  insist  guardian  poor,  used  moneys  to  support  child  and 

fraudulently  refused  to  claim  for  it,  23 — 850. 
though  father  required  to  support  child,  still  may  be  allowed  for  money 

expended  in  educating,  23 — 851. 
how  far  courts  sanction  expenditures  already  made,  23 — 851. 
when  father  allowed,  23 — 851. 
if  trustee  advances  to  father  on  own  credit,  for  own  purposes,  cannot  set 

off  as  against  cestui  que  trust,  23 — 851. 
can  only  apply  reasonable  sum  for  support,  23 — 851. 
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if  does  more  compelled  to  ref and,  though  if  done  in  good  ftith,  no  inter- 

eet,  23—851. 
though  referred  to  master  to  report  proper  sum,  no  payment  should  be 

made  till  report  and  confirmation,  23 — 851 
when  stepfather  ref osed  for  past  maintenance  on  groond  of  miBOondnct, 

23—851. 
when  allowed  in  Canada  in  divorce  cases,  23  —851. 
how  far  oonrts  will  control  discretion  of  trustee,  23 — 853. 
when  court  will  not  interfere  with  discretion  of  trustees,  26 — 090. 
when  discretional  and  dies  with  executor  named,  23 — 852. 
when  trustee  cannot  divide  between  cetitui  qui  tnuts  unequallj,  23-858. 
when  entitled  to  claim,  25—86. 
when  father  allowed  for  support  of  child,  26  —600. 
when  amount  fixed  bj  will,  will  not  be  enlarged  though  meagre,  26—690. 
guardian  loaned  money  to  mother,  who  agreed  to  charge  for  support  bat 

then  refused,  26—680. 
when  trustees  not  compelled  to  pay  for  support,  26—690. 
when  part  income  ordered  to  be  applied,   26—601. 
to  be  paid  as  "  needs  it,"  how  much  must  give,  26—691. 
when  part  income  not  ordered  to  be  so^  applied,  26—^1. 
Maker,  not  bound  in  equity  though,  supposing  had  signed,  agreed  to  pay,  20 

—597. 
Malloe,  when  inferable  from  act  itself,  26—892. 
legal  meaning  of,  26 — 892. 

Blalicioiui  Proseontlon,  corporation  liable  for,  29 — 628. 

See  Pran/d. 
Malpraotloe.    See  Damagu, 

Mandamna,  State  Treasurer  pidd  on  forged  indorsement,  compelled  to  pay  again, 
18—218. 

is  a  prerogative  writ,  17 — 19. 

to  be  issued  or  withheld  in  discretion  of  court,  17 — 19. 

character  of  such  discretion,  17 — 19. 

when  alternative  and  when  peremptory  to  go,  17 — 28. 

to  compel  transfer  of  stock,  23 — ^755. 

to  compel  corporate  election,  23 — ^756. 

how  served  and  effect,  etc.,  23 — ^757. 

fact,  equitable  suit  will  lie  no  defence,  23 — ^757. 

to  compel  one  ofiScer  to  recognize  another,  23 — 759. 

remedy  of  member  of  society  improperly  expelled,   24 — 161. 

in  behalf  member  of  society  expelled,  27 — 506. 

if  improperly  expelled,  27 — 597. 

when  can  immediately  expel,  27 — 507. 

bringing  suit  waiver  of  right  to,  27 — 507. 

to  compel  railway  company  to  build  bridge,  etc.,  28 — 4. 

not  granted  if  fruitless  or  impossible  to  perform,  28—4. 

nor  to  appoint  officer  if  term  expired,  28—4. 
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BCandamiu — oanHmted. 

to  compel  comptroller  to  draw  warrant  where  no  funds,  28 — 5. 

to  compel  treasurer  municipal  corporation  no  funds,  28 — 5. 

to  compel  Mtomey-General  to  give  certificate,  entitling  to  payment,  28—5* 

officers  cannot  appoint  on  condition  will  take  less  than  legal  salary,  28 — 5. 

If  do,  compelled  to  give  requisition  for  full  salary,  28 — 5. 

how  body  put  in  motion  in  such  case,  28 — 5. 

in  Michigan,  none  to  board  State  auditors,  28 — 5. 

no  defence,  statute  fraudulently  obtained,  28 — 5. 

treasurer  compelled  to  pay  audited  claims  if  funds  applicable  to,  28 — 5. 

officers  compelled  to  levy  tax,  28 — 5. 

railway  company  bound  to  exercise  franchise,  28 — 5. 

cannot  abandon  or  refuse  to  ran  part  road,  28 — 5. 

may  be  restrained  from  building  part  of  road,  28 — 5. 

so  from  taking  up  part  of  track,  28—6. 

mandamus  lies  to  compel  operation  of  road,  28—6. 

romedy  against  county  to  compel  repair  of  bridge,  28 — 6. 

to  compel  officers  to  enter  into  contract  with  lowest  bidder,  28—6. 

to  compel  engineer  to  give  certificate,  28 — 6. 

to  compel  carrier  to  transport  goods,  28 — 6. 

if  officer  puts  out  of  power  to  perform,  punished  for  contempt,  28-^. 

will  not  lie  to  compel  granting  excise  license,  28 — 880. 

on  State  auditor  for  reward,  30 — 868. 

to  compel  supplying  of  gas,  30 — 671-2. 

SeeOffleers, 

BaHway  Company, 
Mandate.    See  BenMitur, 

Manslaughter,  when  superior  officer  not  guilty  of,  if  soldier  misses  mark  and 
kills  passer-by,  23—129. 

See  Accident, 
Seif-defence. 
Marziage,  valid  or  void  according  to  law  of  place  of  celebration,  17 — 86. 

what  valid  and  from  what  may  be  inferred,  17 — 86. 

constitutional  provision  that  if  parties  continue  to  live  together  shall  be 
held  to  be  husband  and  wife,  17 — 86. 

what  sufficient  proof  of ,  17 — 86. 

when  recital  in  deed  or  will  does  not  estop,  17 — 86. 

declarations  of  father  as  to  legitimacy,  17 — 86. 

cohabitation,  reputation,  etc.,  as  proof  of,  17 — 86. 

cohabitation  originally  adulterous,  17 — 87. 

of  slaves,   17—87. 

white  man  to  Indian  woman,  17 — 88. 

good  consideration,  22 — 860. 

and  settlement  valid  against  creditors,  22—860  ;  26—874. 

devise  in  restraint  of,  29 — 644. 

transfer  to  defraud  husband  or  wife,    22 — 860. 

See  DotMT, 
Infant, 
Lex  loci. 
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BEazxiage  Brokerage  OontraotB.    See  lUegcU  Agreements. 

Marxlage  Settlement,  how  far,  and  when  valid  against  creditors,  22— S90 ; 
2€>-374. 

BCarxied  Woman,  when  mortgage  to  her  not  extingoished  bj  joining  in  deed 
with  husband.  23—765  ;    30—18. 
transfer  to  defraud  wife  or  husband,  22 — 860. 
joining  husband  in  deed  maj  enforoe  mortgage,  26 — 472. 
land  of  included  in  husband's  mortgage  bj  mistake,  29 — 593. 
bj  his  fraud.  29—593. 

not  estopped  as  to  opinion  of  effect  of  writing,  30 — ^18. 

See  BleUion, 

FraudtUerU  Agreements, 

Hutbaiid  and  Wife, 

Insurance^  Life, 

Marriage, 

Novation, 

Batificatum, 

Trusts  and  Trustees. 

Marahalling  Assets,  when  devisee  entitled  to  have  assets  marshalled  so  as  to 
relieve  land  of  burthen  of  widow's  dower,  23 — ^^6. 
when  ordered  to  relieve  lands  taken  by  widow  in  lieu  of  dower,  22 

—18. 
in  favor  of  purchaser  under  execution  against  mortgagor,  26—802. 

MarshalHng  Liens,  when  equity  will  marshal  liens  to  protect  vendor's  lien,  20 
--698. 

Masonio  Lodge.    See  Benewlent  Societies. 

Blaster  and  Senrant,  employe  assumes  usual  risks  and  perils,  21—519;  30 

—888. 
so  transmitting  broken  cars,  21 — 519. 
but  not  from  escape  of  vicious  animals,  21 — 519. 
master  not  liable  for  negligence  of  co-employe,  2 1 — 519. 
though  for  tyiug  vicious  animal,  21 — 519. 
third  person  cannot  defend  on  contributory  n^ligence  of  co-servant,  21 

—519. 
engineer  contributed  with  company  in  not  sending  sufficient  force,  21 

—519. 
servant  knowing  defect,  incompetence  of  fellow  servant,  etc,  canaot 

recover,  21—520. 
otherwise  if  master  induces  to  remain  under  promise  to  amend,  21 

—520. 
servant  did  not  know  how  train  in  advance  manned,  21 — 620. 
servant  knows  character  of  machinery,  structures,  etc,  21 — 520;  30 

—347. 
cannot  assume  engineer  knows  character  of  track,  21—520. 
how  far  employe  presumed  to  know  laws  of  nature,  30-7-889. 
if  servant  knows  of  danger,  cannot  recover,  2 1 — 528. 
knew /acte  but  not  dan^tfr,  30—839. 
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■tor  mnd  Serrant — ecntinjitd. 

wh&t  Ib  kDovledge  of  danger,  30— 839. 

injared  in  ordlDary  eoar«e  of  emplorment  atter  fair  opportnnltj  to  be- 
come kujuunted  wllh  liBka,  30—839. 

escepUoD  in  case  ot  sailor  boand  to  obe;  orders,  30 — S3S, 

when  employe  may  defet  to  opinion  of  others  aa  to  danger,  SO — 889. 

one  injared  b;  uncovered  Ehaft,  30 — 8SS. 

only  where  master  withdraws  from  maoagemeDt,  or,  as  in  case  of  oorpora- 
tions.  mu4t  act  ttiroagh  agents  liable  (or  negligence  of  one  acting  in 
Me»d.  21— S22  :  30— S40. 

master  abdicating  and  giving  employe  full  discretion,  though  saperls- 
tendent  competent,  30—340. 

master  delegating  to  another  power  to  employ  workmen,  30 — 840. 

when  master  not  liable  for  negligence  of  foreman,  30 — 840. 

master's  liabill^  doee  not  depend  on  grade  or  nnk  of  employe,  bnt  on 
cAaraettr  of  the  axt,  30— 840. 

master  responsible  if  act  be  one  pertaining  to  dnty  of  employer,  30 
—340. 

not  if  be  act  pert^ning  to  doty  of  operative,  30—340. 

superior  signalled  engine  driver  to  start,  30 — 840. 

that  negligent  servant  superior  of  one  injured  In  same  common  employ- 
ment does  not  render  master  liable,  30 — 340. 

pecallar  rule  in  Ohio,  30—841. 

fact  co-employM  hired  and  discharged  by  different  agents  does  not  affect 
rale,  30— 841. 

peculiar  rules  as  to  who  co-employe,  in  tUinoit,  30 — 841. 

master  not  liable  tor  negligence  of  co-employe,  30 — 841. 

changed  by  statute  in  Iowa  and  ITiwtnmn,  30 — 341. 

Hile  qnaliEed  by  exception  must  have  been  in  management  of  proper 
machinery,  30— 841. 

workman  injnmd  by  fall  of  derrick  Insecurely  fastened,  30 — 341. 

duty  of  master  to  fnmiab  proper  and  adequate  help,  machinery,  appli- 
ances, track,  etc,  30— 343. 

dnty  of  master  to  furoinh  perfect  machinery,  skilful  fellow  servants,  efa\, 
21—620;  30— 843. 

to  discharge  those  incompetent  and  nnskitfnl,  21—520 ;  30—848. 

master  must  know  of  incompetency,  or  should  have  known  by  ordinary 
diligence,  30—843. 

presumption  waa  unknown  and  macliinery  proper,  30 — 348. 

proper  qualifications  presumed  to  continue,  30 — 348. 

nnfltnees  when  employed,  30 — 843. 

extent  of  Inquiry  required  from  employer  as  to  alleged  carelessness,  30 
—848. 

extent  of  InvesUgatious  master  required  t«  make  as  toactsof  careleesnoss, 
21—521. 

notice  to  or  Inspector  and  mechanic  only  to  fellow  servants,  and  not 
sufficient,  30— 843. 

■o  to  master  mechanic  of  negligence  of  car  inspector,  onlees  bad  power 
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■uUr  and  Bwrwit    continued. 

evidence  eogineer  hftd  threatened  to  ran  OTei  bnkenMLn,  30 — SIS. 

one  employe  injnring  Another  from  mtdiee,  30 — S48. 

one  serr&nt  liable  to  co-aervant  for  hU  own  negligence,  30 — 340. 

when  one  is  fellow  setvant,  and  when  not,  21 — 624 

who  are  fellow  aervanta,   30—843. 

who  not,  30~342. 

section  boss  and  laborer  oo-employe,  30 — 34fi. 

«aMe  aa  to  master's  llsbllit;  fOr  defecUve  DMchlnerr,  SO— S43. 

role  does  not  applj  to  servtuit  taking  defective  macbiDery  for  repaifa, 

30— 844 
nor  to  servant  repairing  defective  machicerj,  30 — 844 
nse  ot  defective  track  onlj  occasional  and  for  apedai  porposea,  30—344 
dat7  to  exercise  contioaal  enpervlsion  over  machineir,  required  hj  di- 

cnmstancce,  30—844. 
thoogh  machinerj  defective,  due  care  hj  employe  necessary,  30 — 84S. 
engine  driver  cleaning  ash-pan  at  improper  place,  30 — 84S. 
when  want  of  permission  to  lie  at  place  injured,  no  defence,  30— 34S. 
section  boss  did  not  have  defect  repured,  or  notify  proper  penrai,  and 

workman  Injored.  30 — 845. 
foreman  In  charge  did  not  have  machinery  repaired  and  laborer  injured, 

neglect  of  co-employe,  SO — 845. 
one  compADf  not  ii]q>eeting  car  of  another  passing  over  its  road,  30 

—845. 
not  snffldent  master  might  have  known  machinery  defective ;  not  anS- 

cieat,  irrespecUve  of  protNttile  harm  or  danger,  30 — 345. 
danger  hidden  so  not  apparent  to  inexperienced  person  wbo  is  injnied, 

30— 846. 
employer  introdaclng  new  and  anaBoal  machlnei;  involving  uneipeetsd 

and  unanticipated  danger,  30 — 846, 
master  not  gaarantor  of  machinery,  30 — 346. 
master  most  have  notice  of  defects,  most  be  discoverable  l>y  inspection, 

or  wont  of  reasonable  core  which  would  have  discovered  them,  30 

—846. 
not  IxHiad  to  very  beet  or  of  most  approved  description,  only  such  aa  an 

in  general  nse,  30—346. 
BO  in  transporting  cars  of  other  roads  which  have  not  matt  approved  tip- 

plUncas,  30— 846. 
no  presomptioD  company  or  superintendent  has  sapertormMusof  iafonna- 

tion  over  mechanic  in  shops,  30 — 846. 
if  tools  not  best,  but  may  by  ordinary  care  be  safely  used,  mastw  not  lia- 
ble, 30—847. 
if  machinery  defective  to  servant's  knowledge,  though  not  aware  of  degne 

ot  defectiveness,  bound  to  nse  eyes  and  faculties  to  ascertain,  30-81T. 
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Maitar  mnd  Bearvmt-^eorUinued, 

test  of  what  master  oaght  to  do  or  refrain  from  doing,  21 — S22. 

owner  lent  perfect  machinery,  became  defective  after  lending,  21-— 522. 

oo-servant  negligent  in  time  of  starting  train,  21 — 523. 

master  not  liable  for  negligence  of  competent  foreman  with  specific  du- 
ties, 21—522. 

master  not  liable  for  negligence,  co-servant  not  superior  in  proper  sense, 
21—523. 

cases  where  master  held  not  liable  to  servant,  30 — 848-9. 

for  cases  where  held  liable,  30 — 849. 

how  far  master  liable  for  acts  of  servant,  1 7 — 800. 

when  one  contractor  and  not  servant,  17 — 800. 

master  liable  for  servant's  acts  while  legitimately  engaged  about  or 
within  scope  of  master's  business,  20 — 849. 

when  is  so  engaged,  20 — 849. 

when  not,  20—850. 

no  defence  to  carrier  that  could  not  perform  in  consequence  of  wilful  act 
of  employe,  17 — ^286. 

servant  may  recover  for  injury  of  wife  from  negligence  of  co-servant, 
21—524. 

articles  on  rights  and  liabilities  of,  cited,  30— 887. 

agreement  by  employe,  master  not  to  be  liable,  30 — 887. 

when  surety  completing  job  is  employer,  30 — 887. 

when  lessor  not  liable  for  defective  plank  used  in  dry  dock,  30 — 887. 

privity  where  servants  of  one  person  obliged  to  work  on  premises  of  an- 
other, 30—837. 

liability  of  county  to  convict  injured  in  penitentiary,  30 — 887. 

engine  driver  of  one  company  injured  by  collision  trains  of  another  using 
same  tracks,  30—837. 

such  injury  ordinary  perils  of  employment,  30 — 887. 

how  far  bound  in  such  case  to  strictly  observe  rales,  30 — 887. 

grounds  of  master's  liability  to  servant,  30 — 838. 

employer  knowing  risk,  employe  does  not,  30 — 838. 

if  employer  knows  of  extra  hazard,  bound  to  notify  servant,  21 — 528. 

if  does  not,  liable,  21—528. 

duty  of  master  to  instruct  child,  21 — 528. 

if  employe  young,  his  discretion  to  be  taken  into  account,  30 — 845. 

so  if  deaf  and  dumb,  30—845. 

duty  of  railway  to  make  reasonable  rules,  30 — 888. 

employe  knowing  of  habitual  and  continued  negligence,  continued  in  ser- 
vice, 30—838. 

employe  injured  from  disregard  of  instructions,  30 — 888. 

running  too  fast  over  switch,  30 — 838. 
V  See  Intent, 

r.  Negligence. 

Haterials  Furnished.    See  Writing, 

Maxims,  that  is  certain  which  may  be  made  so,  22 — 408-9. 

Meohanlofl.    See  Pledge. 
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Mechanics'  Lien,  chairs  for  opera  house,  fixtures,  20— 728. 

steam  engine,  etc.,  also,  20 — ^728. 

Yoluntarj  surrender  by  lessee  does  not  bar,  20 — ^728,  478,  698. 

otherwise  if  forfeited  in  fact,  20—728. 

form  of  decree  when  surrendered  without  forfeiture,  20 — ^728. 

for  fixtures,  22—816,  317. 

put  in  by  tenant,  22—818. 

changing  fulling-mill  to  grist-mill  not  "  new  building,"  22—818. 

may  be  filed  though  architect's  certificate  not  made,  22 — 482. 

See  Fixtures, 
Medical  Books,  right  of  counsel  to  read  from,   22 — ^742. 

Medical  Society,  injunction  to  restrain  expulsion,  23 — ^01. 

See  Broker, 
Slander, 
Member,  when  seat  of  goes  to  creditors,  24 — 161. 
when  expelled  for  breach  of  rules,  24 — 161. 
remedy  for  improper  expulsion,  24 — 161. 

See  Building  SocieHeSt 
Carporatums, 
Creditors^ 
Medical  Society. 
Membership.    See  BuOding  Societies. 

Memoranda,  by  deceased  person  against  interest,  when  admissible  as  eridence, 
18—715. 
by  deceased  collector  of  receipt  of  money  admissible  against  soiety,  18 

—715. 
entries  in  books  of  bank  against  transferee  competent  to  show  payment, 

18—715. 
written  receipt  of  mortgagee  not  as  against  assignee,  18 — ^715. 
oral  statement  by  judgment  debtor  before  confession,  18 — ^715. 
same  after  confession  where  confederacy  to  defraud  shown,  18 — ^715. 
what  assignor  of  mortgage  said  before  assignment,  18 — 715. 
contemporaneous  entries  by  deceased  person  in  course  of  business,  18 

—716. 
entry  by  attorney  in  register  within  rule,  18 — ^716. 
entry  by  physician  showing  time  of  birth,  18 — 716. 
of  lawyer,  physician,  etc.,  28 — 516. 
not  necessary  duty  should  be  imposed  by  law,  18 — 716. 
entry  baptism  by  Roman  Catholic  clergyman,  18 — ^716. 
entry  service  notice  to  quit,  18 — 716. 
statute  of  New  York  as  to  aifidavit  service,  18 — 716. 
books  of  corporation  against  stockholders,  18—716. 
mere  indorsement  of  payment  on  note  by  plaintiff  not  sufficient  to  take 

out  of  statute  limitations,  1 8 — 716. 
otherwise  if  shown  to  have  been  in  fact  made  before  statute  of  limititiaDS 

attached,  18—716. 
mere  indorsement  by  debtor  not  signed  by  him,  insufficient  if  no  money 
in  fact  paid,  though  parties  onlly  agree  shall  be  deemed  payment, 
18—716. 


i 
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though  Huch  ladorsemsiit  presumptive  evideuee  of  pAjinent,   18 — 717. 

Bach  indorsement  klwajs  open  to  eiplanatioD,   18 — T17. 

Indoraemeiit  lo  prove  payment  as  against  sCatate  of  limltatioDB,  20 — 86( 

vitneaa  cannot  corroborate  his  stor;  b;,  20 — 399. 

whan  mar,  20— SOO. 

whan  memaranda  not  Ttt  genta,  20 — 859. 
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Merger — continued. 

fee  generally  merges  lesser  title,  27 — 251. 

both  mast  unite  in  same  person,  27 — ^251. 

not  then  unless  intends  shall,  27 — ^251. 

if  against  justice,  does  not  take  place,  27 — ^252. 

nor  If  contrary  to  intent,  27 — 252. 

nor  where  stipulated  against,  -27 — ^252. 

nor  if  intervening  right,  27 — ^252. 

if  indorser  pays  judgment  against  self  and  maker,  may  enforce  it,  27 

—367-8. 
recovery  against  one  wrongdoer  without  satisfaction,  30—266. 
recovery  on  note  not  bar  to  foreclosure  of  collateral  mortgage,  30— 2S6. 
3recovery  against  one  joint  debtor  merges  remedy  against  other,  30—356. 
separate  recoveries  against  partners,  30 — ^256. 
judgment  against  one  of  two  joint  sureties  can  only  be  enforced  for  half, 

30—256. 
other%urety  released  thereby,  30 — ^257. 
one  of  two  paid  half  and  was  released ;  other  liable  for  his  half,  30 

—257. 
does  bankruptcy  discharge,  affect  subsequent  judgment?  30—257 
relief,  how  obtuned.  30—257. 

See  (Jof>enani8, 
Lease, 

Principal  a/nd  Surety, 

Survivors, 

Wrongdoers, 

Mesne  Profits,  one  defending  suit  not  liable  for,  if  another  enjoys,  24— 65& 

Military  Officer.    See  Negligence. 

BCinea,  what  passes  by  grant  of  miners,  easement  to  carry  away,  right  of  sop- 
port,  etc.,  17 — 92. 
when  owner  may  recover  for  failure  to  leave  support,  2 1 — 833 
right  of  tenant  to  use  open  mines,  27 — 474. 
effect  of  abandonment,  27—474. 

contract  giving  right  to  dig  ore  gives  no  estate  in  lands,  27—474. 

See  Support, 
Watercourses, 

Ministerial  Act.    See  Discretion, 

Ministerial  Officer.    See  Paid  Judgment, 

BCinon,  celling  liquor  to,  28—^1 

Bflisdemeanor.    See  Arrest, 

Illegal  Agreements, 

Bflisdemeanors,  Sentences  in.    See  Criminal  Law, 

Mistake,  courts  of  equity  will  relieve  against,  18 — 659. 
and  will  reform  contracts  so  made,  18 — 559. 
but  mistake  must  be  clearly  proved,  18 — 559  ;    29 — 593. 
how  much  evidence  required  to  establish,  25—646. 
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MhitMk&—eonHnued. 

no  role  of  law  as  to  when  must  disoorer,  25—815. 

negligence  in  discovery  goes  to  discretion  of  relieving  and  not  in  bar,  25 
-615. 

length  of  time  adds  greatly  to  presumption  is  none,  and  increases  quan- 
tity evidence  required,  25 — 815. 

rules  to  be  observed  in  suit  for  rfformation,  20 — 501. 

must  be  mutual  mistake  or  fraud  by  one,  20 — 501. 

what  necessary  to  legal  fraud,  90-^02. 

party  duty  to  prepare  paper,  prepares  one  different  from  contract  is  fraud, 
20-502. 

to  reform,  mistake  must  be  mutual,  18 — 550. 

though  on  one  side  only  ground  for  rescission,  18 — 550. 

to  rtform,  agreement  must  have  been  definite,  not  vague,  18 — 550. 

tenns  of  agreement  must  be  definite,  20 — 508. 

not  reformed  if  just  as  parties  intended  to  make,  20 — 501. 

fraudulent  representation  as  to  legal  effect,  20 — 508. 

when  not  corrected  on  mistake  as  to  legal  effect  of  instrument,  18—550. 

when  concealment  or  misstatement  of  law  equivalent  to  fraud,  18 — 550. 

when  such  instrument  reformed  on  mutual  mistake  of  fact,  18 — 650. 

mere  mistake  of  law  no  ground  for  reformation,  25 — 815 ;   20—503. 

if  money  received  in  good  faith  must  be  demanded  before  suit,  18—560. 

cannot  sue  to  recover  back  money  paid,  without  demand,  20 — 501. 

teller  overpaying,  when  may  recover,  18 — 560. 

effect  of  railway  conductor  handing  back  too  much  fare,  28—260. 

sheriff's  power,  etc.,  execution  for  too  much  by  mistake,  21 — 558. 

remedy  if  party  accepts  too  little  by  mistake,  21 — 553. 

indorser  misunderstood  liability,  and  indorsee  knew  he  did,  20 — 571. 

money  paid  to  one  supposing  holds  note,  20 — 500. 

if  paid  by,  may  recover  back  though  careless,  20 — 500. 

but  negligence  proper  to  go  to  jury  on  question  of  whether  was  mistake, 
20-500. 

money  paid,  intending  not  to  investigate,  20 — 500. 

must  be  as  to  existing  fact,  and  not  as  to  future  event,  20 — 500. 

knew  facts  but  hadn't  proof  thereof,  20 — 500. 

creditor  had  two  suits ;  debtor  demanded  particulars ;  delivered  in  wrong 
suit ;  judgment  entered  for  insufficient  amount ;  opened,  18—^160. 

whether  if  judgment  for  part  of  demand,  by  mistake,  may  sue  for  bal- 
ance, 18--561. 

negligence  by  party  making  mistake,  no  answer  to  it,  18—561. 

how  far  may  show  mistake  in  award,  18 — £161. 

city  officer  prevented  appeal  from  assessment,  tax  paid  by  mistake,  18 
—561. 

party  seeking  to  recover  money  paid  by,  need  not  show  guilty  of  no  laches, 
18-561. 

where  each  party  has  equal  means  of  information  when  is  not  mistake, 
18—561. 

Vol.  IL  40 
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Miitake — c(mHniud. 

when  DO  defence  if  both  partiee  had  equal  facilities  for  knowledge,  17 

—202. 
boundaries  pointed  oat  not  all  included  or  too  much  included  in  deed  or 

mortgage,  18—550. 
party  asking  correction  must  not  be  technical  but  bound  to  correct  other 

mistakes  in  his  favor,  18 — 560. 
no  answer  to  correction  that  party  asking  directed  as  made,  18—590. 
nor  that  read  to  the  party  asking,  1 8 — 560. 
rule  applies  to  deed  by  public  officer,  18 — 560. 
not  corrected  as  against  bona  fide  purchaser,  18—560. 
but  vendor  compelled  to  account  for  proceeds  of  sale,  18—^560. 
grantee  without  value  compelled  to  convey,  18 — 560. 
corrected  as  against  lien  creditors,  18 — 560. 
part  of  land  omitted,  must  ask  correction  and  cannot  recover  part  of  ood- 

sideration ;  remedies  of  grantee  in  such  case,  18—560. 
sheriff  sold  wrong  lot,  purchaser  may  have  proper  number  sold,  23—228. 
equity  cannot  correct  will  in  cases  of,  23—^11. 
"east"  half  used  for  '*  west"  half  when  purchaser  not  obliged  to  tike 

"west "half,  23—517. 
when  same  mistake  corrected  as  against  heir,  23 — 517. 
when  acceptance  deed  does  not  extinguish  covenant  in  preliminary  eon- 
tract,  23—765. 
A.  contracted  to  sell  land  to  B. ;  A.  assigned  the  contract  to  C. ;  B.  paid 

C.  contract  price  :  B.  cannot  recover  of  C,  on  ground  both  mistakenlj 

supposed  A.  had  title,  25—688. 
when  none  in  peculiar  case  for  purchase  of  land,  contract  assigned,  29 

—500. 
if  collateral  contract,  remedy  on  that,  29 — 501. 
fraud  in  refusing  to  enter  into  contract,  29 — 501. 
when  will  not  admit  parol  evidence,  29 — 501. 
ignorance  of  extrinsic  fact  not  essential  to  contract,  29 — 501. 
unless  trust  and  confidence,  cannot  proceed  blindly  and  complain  other 

party  did  not  volunteer  information,  29 — 501. 
if  more  or  less  included  in  deed,  etc.,  by  mistake  or  fraud,  will  be 

reformed,  29—501. 
reformed  against  one  with  notice,  or  not  bona  fide  purchaser,  29—591. 
wrong  property  included  to  other's  knowledge,  29 — 502. 
though  no  mutual  mistake,  29 — 502. 
what  must  prove  to  entitle  to  reform,  29 — 502. 
as  to  quantity  of  land,  may  recover  excess  paid  though  deed  giveo, 

29—502. 
no  mistake  alleged,  but  intention  was,  29 — 502. 
deed  bounds  by  another,  no  warranty  or  assertion  fence  on  line,  29—692. 
deficiency  in  number  of  acres,  29 — 502. 

covenant  assuming  mortgage  inserted  in  deed  by  mistake,  25 — 6i5. 
and  grantee  from  grantee  so  purporting  to  assume,  not  liable,  25—645. 
when  grantee's  negligence  in  acceptance  of  deed  precludes  setting  up  the 

mistake,  25—645. 
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agreed  to  take  sabject  to  mortgage,  claase  inserted  assiiming  it,  29 — 693. 
after  directions  for  deed  given,  one  gave  scrivener  directions  to  cliange 

terms,  2O---608. 
part  left  out  in  statement,  unnecessarj,  20 — 598. 
wife  claimed  some  her  land  incladed  in  mortgage  by  mistake,  29 — 693. 
if  in  executory  contract  and  deed  not  sufficient  to  allege  in  deed,  must 

allege  in  both,  29— {194. 
deed  by  sheriff  may  be  corrected,  29 — 694. 
cannot  be  corrected  as  against  hanaftde  purchaser,  29 — 694. 
in  mortgage,  when  reformed  as  against  judgment  creditor,  29 — 694. 
as  against  assignee,  29 — 694 
as  against  assignee  of  Judgment,  29 — 694. 
as  against  assignee  of  mortgage,  29 — 694. 
one  directed  to  get  correction  took  title  in  himself,  and  then  offered  to 

correct,  29—^94. 
if  purchaser  has  notice  of  facts,  has  of  those  which  investigation  would 

disclose,  29—694. 
if  corrected  will  be  by  transferring  lien  agreed  upon  on  other  parcel,  29 

—694. 
after  judgment  for  part  chattels  taken  with  others,  cannot  recover  for 

others,  though  recovery  for  others  fraudulently  prevented  by  tort  feasor, 

29—594. 
recovery  for  part  due  on  single  covenant  prevento  recovery  for  other 

breaches,  29—696. 
otherwise  different  sales,  29 — 595. 
when  party  injured  guilty  of  laches,  29 — 596. 
when  deed  does  not  convey  piece  of  land,  though  other  deed  containing 

it,  referred  to,  29—596. 
when  no  defence  to  criminal  prosecution,  29 — 664 
when  and  how  party  may  be  relieved  from  stipulation  made  under  mis- 
take or  inadvertence,  17 — 834 
so  from  an  admission,  17 — 886. 
on  dividing  towns  one  agreed  to  pay  other  when  tax  eoUected,  when  not 

reformed,  18—659. 
if  surety  pays  without  knowledge  security  rendered  valueless,  may  recover 

backpr^tonto,  19—804. 
if  widow's  election  made  under,  may  be  revoked,  22 — 18. 
when  mutual,  and  no  assent  to  any  particular  agreement,  25 — 669. 
duplicate  agreements  varied,  25—678. 
when  parties  did  not  assent  to  insurance,  25—816. 
when  acceptance  policy  does  not  prevent  relief,  25 — 816. 
if  attorneys  appear  by,  authorized  to  withdraw  it,  20—50. 
grantee  supposed  buying  one  lot,  and  deed  g^ven  for  another,  29—692. 

^e»  Accident, 
AUeratiant 
Bankruptcy, 
m  Bona  fide. 

Election, 
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See  Maker, 

Reformation  of  Agreement, 
SoHtfaetian. 
BUtigmtioii.    See  Arrett. 
Money.    See  TUle. 

Money  Had  and  Received,  when  may  waive  tort,  and  sae  for,  24— ^S8i. 
given  to  pay  check,  24—886,  887. 

ground  on  which  note  evidence  of,  and  when  is  not,  25—642. 
when  may  be  recovered  back  on  illegal  agreement,  2S— 458. 

See  Infant, 
Novation, 
Paid  Judgment, 
Work  and  Labor. 
Money  Iient,  to  wife  to  pay  for  necessaries,  28 — 871. 

See  Illegal  Agreemente. 
Money  Lent  and  advanced*    See/7^an<. 

BConey  Paid,  cannot  so  sae  for  amount  paid  under  covenant  against  incom- 
branoes,  18—769. 
recovery  for  money  lent  wife  to  pay  for  necessaries,  28—371. 

See  Frauds,  SkUtUe  of, 

MUtake,  , 

Principal  and  Siwrety, 
Truets  and  Trustees. 
Money  Received.    See  Mistake. 

Mortgage,  cannot  be  extended  by  parol ;  if  paid  cannot  be  revived,  16—170. 
when  transaction  is  a  conditional  sale  and  when  a  mortgage,  and  roles  for 

determining  which,  16 — ^202. 
mortgagee  receives  insurance  money,  how  applied  and  assignment  of, 

16—276. 
payment  on,  given  to  secure  several  notes,  16—274. 
when  grantee  assumes,  becomes  principal  debtor,  and  if  payment  validly 

extended,  mortgagor  discharged,  19 — 802. 
so  where  building  burned  after  notice  by  mortgagor  to  mortgagee  to  fore- 
close, 19—803. 
when  mortgagee  may  have  replevin  for  fixture  detached,  20—729. 
may  maintain  case  against  one  injuring  security,  20 — ^729  ;  22—317. 
when  heir  must  pay,  and  when  personal  representative,  20— 826. 
when  personal  estate  must  pay,  22 — 13. 
of  expectancy,  21 — 90. 
second  mortgagee  agreed  to  pay  first  taxes  paid.  If  purohased,  and  then 

refused  ;  first  not  entitled  to  subrogation,  23—41. 
when  "  appurtenances  "  does  not  carry  way,  23 — 381. 
to  wife  when  not  extinguished  by  joining  in  deed  with  husband,  2S-* 

766;  30—18. 
remedy  of  mortgagor  if  mortgagee  paid  insurance,  24 — 212. 
one  taking  deed  as  security  may  show  that  fact,  though  by  deed  assnmeB 
prior  mortgage,  24 — 624. 


J 
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Hortgaga — eonttimtd. 

■llegatloDH  In  foredoeare  where,  on  failure  to  pKy  put,  mortgagee  m^ 

elect  all  to  become  due,  25-^1. 
courts  will  Dot  relieve  mortgagor  from  failure  to  pay,  25 — S31-S. 
eveo  though  mortgagor  does  not  find  mortgagee,  20 — 232. 
otherwise  If  mortgagee  have  been  gutltj  of  trick,  25 — 322. 
if  begins  suit  before  expiratioD  of  time,  may  Sle  supplemental  compUint 

and  claim  all,  2S — 222. 
mortgagee  died  before  time  to  elect ;  how  bood  must  ascertain  repreeen- 

tatives  appointed  and  tender,  25—223. 
when  acceptance  interest  a  waiver  of  right  to  claim  all  due,  ! 


Mortgag*— contwittwl. 

See  JfctiDi, 
Notation, 
Owner*, 


Pa]/mmt, 
PHiteipal  and  Sureig, 
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p«jnia«ter  orenMted  unoant  dae,  InUDding  ta  KpproprUU  excess,  28 

—881. 
taking  property  openly,  28 — 581. 

If  spedal  tntent  necesauy  bej'ond  act,  mast  be  provud,  JiS — 581. 
when  ignortDce  of  l«w  or  advice  of  counsel,  no  defence,  28 — G81. 
when  Is  on  perjar^,  28— Sffi. 

seUing  liquor  to  minor,  supposed  had  parents'  leave,  28 — 681. 
ons  obstrncting  highway  had  been  allowed  bj  former  officers  to  do  so. 


mere  Intent,  not  acted  on,  not  to  take  advantage  of  delay,  will  not  change 
legal  rights,  29—847. 

See  Aeeident, 


^Turranee  of  Law, 

Intamty, 

Intent, 

Wrongdoa: 
\,  bUl  against  direotora  (or  money  fiaadolently  voted  for  ser- 
vices, and  moneys  wrongfollj  nsed,  is,  22 — 656. 
formla&ppTopriation,  etc,   22—658-7. 
MnHlpUolty  of  Salts,  when  salt  lies  to  prevent,   27—806-8. 
principle  of  such  suit,  27—806-8. 
nnmerouB  suits  for  penalties,  27 — 309. 
Manloipal  Bonds,  nfter  officer  borrowed  all  aathorlzed,  borrowed  more  nndsr 
apparent  aathorlty,  30 — 87. 
Bee  Bona  fide. 
Day. 
Mnntoipal  Oorporatlans, 

Corporatiom  divided,  on  dividing  towns  one  agreed  to  pay  other  when  tax 
eeOeeted,  18— CCS. 
efieet  of  dividing,  apon  property,  21 — S07. 

legality  of  tax  when  creation  of  new  corporation  Illegal,  21—267. 
question  how  property  to  be  divided  between  old  and  new,  tor  l^^alatoie, 

21—267. 
old  liable  for  all  debts  unless  otherwise  provided,  21—367. 
ao  property  belongs  to  old  thongh  within  limits  of  new,  21—^7. 
otherwise  if  old  entjrely  eztingaished,  21—368, 
remedy  by  old  against  new  where  statute  provides  each  to  pay  half  debts, 

21^268. 
township  B.  agreed  to  pay  A.  oat  of  fand  which  tailed,  21—368. 
<AA  county  to  assess  only  on  part  of  new  set  off  and  not  entire  new  oonnty. 
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dirision  of  bonntieB  repaid  between  old  and  new  town,  21—986. 
remedy  against  new  for  n^ligenee  by  one  of  two  old  oorpoiatkNU,  21 

—368. 
taxes  levied  at  division  to  be  collected  and  to  belong  to  old  fsoatttj,  21 

—368. 
after  work  contracted  for  new  territory  added,  simocpod  to  both,  21— 4M& 
united  counties  contracted  ;  if  separated  most  sae  both,  21—806. 
whether  remedy  in  such  case  by  assessment,  21 — 368. 
legislature  may  bring  farm  property  within  limits  of  city,  21 — 269. 
principles  on  which  such  lands  to  be  assessed,  21 — 269. 
when  such  propery  taxed  for  some  purjKMes  though  exempt  for  muniei- 

|Ki/ purposes,  21 — ^269. 
remedy  of  owner  of  such  land  if  improperly  assessed,  21 — 369. 
LiabUUies,  what  may  and  may  not  incur,  may  not  incur  expense  for  oppofling 

passage  of  law,  26—648. 
for  lobby  services,  26 — 648. 
for  celebrating  fourth  of  July,  26 — 648. 
entertaining  President,  26—648. 
for  reward,  26—648. 

to  celebrate  Cornwall  is's  surrender,  26—648. 
to  authorize  railway  to  lay  track,  26 — 648. 
to  aid  policeman  injured  on  duty,  26—648. 
bridge  connecting  two  cities,  26—648. 
to  borrow  fire-arms  to  keep  peace,  26—648. 
to  defend  actions  against  officers,  26 — 648. 
to  permit  obstructions  of  streets,  26—648. 
for  rent  offices  for  officers,  26—648  ;  29-^39. 
county  not  bound  to  pay  rent  of  officer  if  has  provided  office  elsewhere, 

29—539. 
city  cannot  offer  reward,  20 — 539. 
may  board  of  supervisors  do  so  ?    20 — 539. 
vote  town  to  pay  firemen,  29 — 639. 
town  may  buy  land  and  build  town  hall,  29 — 539. 
counties  may  insure  buildings,  29 — 539. 
city  contracting  for  fireworks,  29 — 539. 
providing  place  for  courts,  29 — 529. 

may  put  one  not  in  oonmion  council  on  committee,  29 — 539. 
common  council  cannot  delegate  powers,   29^-539. 
cannot  empower  any  one  else  to  fix  rates  of  wharfage,  29 — 529. 
contract  to  allow  lessee  to  fix  them,  void,  29 — 539. 
Beeawry  agaxThSt  wrongdoer ,  may  recover  of  wrongdoer,  21 — 810,  811-313. 
liability  of  owner  of  lot  to  city  for  what  it  compelled  to  pay  on  account  of 

his  negligence,  23—346. 
may  recover  of  one  whose  negligence  caused  injury,  26—636. 
can  recover  over  against  one  for  whose  negligence  compelled  to  pay,  28 

—747. 
86reeU,  etc,,  local  assessment  for  new  pavement  not  a  repair,  18 — 118. 
extension  of  street  not  improfiemetvt,  18—118. 
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BCfmkdpal  Oarparmtlaiia—cor^nued. 

eoner  lote  may  bo  dooblj  iirnnnnil.  18^118.  i 

paving  by  side  of  nilwKj  back,  nilynj  Dot  liable  to  be  MMseed  as  IN 

eflted,  18—116. 
after  owner  Uid  paTement  dtj  narrowed,  etc. ,  owner  not  liable  to  1 

MseaMd  for  repairt,  18 — 118. 
power  to  "  repair"  onlf  when  needs  it,   18 — 118. 
when  good  pavement,  leglalatDre  cannot  allow  another  and  dlnet  taxatU 

of  owner  for  U,   18— lift 


^ 
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Bfimloipal  Oorporatiolii — cantinued. 

See  ArbitrtUion, 
Burial, 
Damages, 
ForfMT  8uU, 
Frauds,  Statute  of. 
Injunctions, 
Intent, 
Mandamus, 
Negligence, 
Nuisanee, 
Officers, 
Rewards, 
Sefwers, 
Taxation, 

Thrusts  and  Trustees, 
WaUr  and  Watercourses, 
Wrongdoers, 

Murder.    See  Intent, 

Manskkughter, 
Self'dtfence, 

Mate.    See  De(tf  and  Ihmb, 

Mutuality.    See  Agreemmits, 

Lease. 


N. 


Name,  how  far  one  may  use  own,  though  another  of  same  name  manafaetoreB 
same  article,  23—182. 
one  cannot  have  trademark  in  his  own  name  as  against  another  of  same 

name,  24—206. 
though  court  will  protect  from  fraud,  24 — ^296. 

See  Trademwrk. 

National  Banks.    See  lUegeU  Agreements, 

Navigable  Rivers,  right  of  riparian  proprietor  to  fill  up  or  obstruct,  17 — ^72. 
right  of  fishery  of  adjoining  owner,  17 — ^72. 
proceedings  to  improve  creeks,  etc.,  17 — 72. 
right  of  owner  to  gravel  in  bed  of,  17 — 72. 
right  of  State  to  control  planting  of  oysters,  17 — ^72. 
duty  of  owner  to  repair  embankment  built  by  State,  17 — ^72. 
rights  of  public  and  of  individuals  In,  21—128  ;    22—428  ;    24—459. 

Necessaries.    See  Husband  and  Wife. 

Infant. 

Negative  Testimony,  when  outweighed  by  positive,  and  when  not,  24 — 771-3. 

Negligence, 

AgerU,  by  bank  or  collection  agent  in  failing  to  collect,  25 — 509,  510. 


Nagllgmo* — eoniiniied. 

of  p&rt7'a  agent  in  maillog  letter,  39 — B4T. 
AlU^meif,  bjr  mi  attomej  In  aearcliiiig  title,  inveaUng  moae;,  etc.,  20 — 64. 
lUbilltf  of  Moraoj,  negligence  in  investment,  30 — 382. 
not  having  mortgage  recoided,  30 — SS3. 
In  managing  aait,  30 — 382. 
Oare,  degree  of  care  required  from  one  acting  on  emergencj  or  nndur  eudte- 

mant,    1 7 — 886. 
hnnters  built  Are  in  woods ;  degree  of  care  required  from,  and  liaUUtj  to 

tkoee  iDjored  b;  Bpreadlng,  23—185-6. 
cue  mast  be  commanBurate  with  danger,  28—749,  750. 
□exigence,  but  injury  accidenbU,  28 — 749. 
OhOdrmi,  owner  not  liable  to  cluld  escaping  npon  defeeUve  fire  escape,  21 

-807. 
one  sent  child  for  gun  ;  chiM  iojni«d  another,  sender  liable,  23 — 129. 
dealer  sold  gunpowder  to  child,  who  injured  thereby,  23 — ISO. 
child  Bring  powder-crackeis  In  street  liable  for  frightening  horse,  23 

—180. 
one  injured  by  fireworks  let  off  by  boy,  28 — 750. 
several  playing  ball  la  street,  paaser-by  injured,  all  liable,  23 — 130. 
one  left  loaded  truck  in  street,  children  playing  irith  Injured,  23 — 130. 
chasing  boy  who  hnocka  out  spigot,  28 — 307. 

dangerous  machinery  left  where  children  may  be  injured  by,  28 — 807. 
child  strayed  on  ndlroad  ground,  where  injnied  by  turn  talde,  28 — 307. 
one  left  cart  In  street  and  child  Injured,  28 — 807. 
Cflwk  teareMrig,  duty  of  register  or  clerk  to  make  oorrect  search,  and  lialde 

for  negligence  in  making,  30 — 381. 
though  person  ordering  designates  partiealar  clerk  to  make,  30— 881. 
pleading  in  suit  for  snch  negligence,  30 — 381. 
did  not  index  deed  in  general  index,  and  conseqaently  did  not  put  It  la 


one  knowing  of  defect  cannot  recover,  30— 381. 
clerk  did  not  docket  judgment,  bo  lost,  30—381. 
borrower  obtained  search ;  searcher  not  liable  to  lender  for  no  piiri^. 


lender  went  to  clerk,  who  reiterated  accuracy  of  search,  30 — SSI. 
lender  may  employ  borrower  as  agent  (o  obtain  search,  30 — 381. 
only  liable  for  direct  damages,  30—881. 

not  from  lose  of  property  from  failure  to  pay  judgment,  30 — 88L 
deed  reciting  mortgage  for  part  purchase-money  on  record ;  martgig* 

not ;  subsequent  mortgagee  chargeable  with  ikotice  of  mortgage,  aad 

clerk  not  liable  for  not  recording,  30 — 881^ 
sureties  of  clerk,  liow  tar  liable  for  his  negligence,  30 — 383. 
statute  of  limitations  runs  from  delivery  and  not  from  development  of 

damages,  30— S83. 
or  from  discovery  of  error,  30— 883. 

equitable  suit  will  not  lie  for  negligence  In  Investigating  Utie,  1 
OotUraetor,  by  contractor,  28—749. 

test  to  determine  whether  servant  or  contraelor,  28 — 740. 
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Ntgllgmio^ — continued, 

what  Sadependent  employment,  28—745. 

one  not  liable  for  negligence  of  contractor  or  servant,  28 — ^745. 

may  be  contractor  though  paid  bj  daj,  28—745. 

slater  is,  28—745. 

one  putting  in  supports  to  roof  when  not  liable,  because  according  to  plan 

of  architect,  28—745. 
cart  and  driver  let  by  day,  28 — 745. 
one  employed  to  drive  logs  in  river,  28 — 745. 

when  question  of  fact  whether  stevedore  a  contractor,  or  not,  28—745. 
one  building  railway,  running  trains,  28 — 746. 
one  employing  contractor,  not  liable  if  work  legal,  28—746. 
city  employed  contractor  to  build  sewer ;  one  fell  into  excavation,  28 

—746. 
builder  left  excavation  in  sidewalk,  28—746. 
statute  requiring  notice  of  excavation,  or  to  shore  adjoining  building, 

owner  cannot  shift  responsibility  to  contractor,  28 — 747. 
so  city  or  corporation  cannot  shift  for  act  required  to  do  itself,  28—747. 
employing  to  do  work  Intrinsically  dangerous,  28 — 747. 
contractor  left  rubbish  in  street,  28—747. 
dty  can  recover  over  against  contractor,  28 — ^747. 
owner  allowed  to  erect  hoarding,  liable  absolutely,  28 — ^747. 
building  burned,  owner  left  walls  standing,  and  they  fell,  28 — 747. 
city  for  blasting,  causing  horses  to  be  frightened,  28—747. 
railroad  company  directed  contractor  to  enter  and  build  railway,  28 — 747. 
by  contractor,  when  third  person  may  recover  on  contract,  21 — 549. 
£hidene6,  when  breaking  of  car  wheel  no  evidence  of,  28 — 108. 
when  happening  of  accident  raises  presumption  of,  29 — 775. 
may  show  owed  defendant,  and  made  no  claim  for  injury,  19 — 841. 
evidence,  commonly  careful  or  negligent,  inadmissible,  23 — 816. 
so  of  similar  negligence,  23 — 816. 
when  positive  and  when  negative  testimony  to  prevail  as  to  whether  bell 

rung,  etc.,  24—771-773. 
when  duty  of  court  to  nonsuit,  24 — 778. 
Horses,  frigMening  of,  one  left  horse  in  charge  of  boy ;  frightened  and  ran 

away,  injuring  another  horse,  23 — ^180. 
liability  of  city  for  defective  hitching  posts,  23 — 180. 
runaway  horse  frightened  another  hitched  to  post ;  latter  broke  post  and 

ran  away,  injuring  pedestrian,  23 — 180. 
defective  post  not  proximate  cause,  23 — 180. 
city  employes  frightened  horse  by  blasting,  23 — 181. 
care  required  of  city  officers,  23 — 181. 
one  piled  boards  so  wagon  passing  over  made  noise  and  frightened  his 

horse,  23—181. 
question,  fact  whether  piling  proximate  cause,  23 — 181. 
one  cleaning  gun  fired  it  near  highway  and  frightened  horse,  23 — 181. 
trespass  vi  et  armis  proper,  23 — ^181. 
remarks  of  court  upon  such  reckless  acts,  23 — 181. 
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beatiDg  drum  near  Iiighw&j  and  frig-litening  Iiorae,  23 — 131- 
team  frightened  by  another  Improperl;  trying  to  pass,  23 — 131. 
owner  of  team   not  liable   for  lajarj  ifhen  running  away,  from  beiof 

struck  bj  wrongdoer,  23—132. 
80  of  t«am  frightened  bj  locomotive,  23— 18S. 
horse  frightened  by  cars,  so  ruptnred  blood  vessel,  23 — 1S2. 
woman  leading  horae  ;  it  was  frightened  by  locomoUve  off  track,  lettiti; 

oSsieun,  andlnjarvdher,  23—183. 
railroad  company  liable  though  act  of  servants  wanton,  23 — 133. 
duty  of  railway  engineer  lo  warn  persons  craadng  ti«^  on  highw^, 

23-182. 
how  steam- whistle  to  be  nsed  at  croaeing,  23 — 183. 
requisites  of  compldot  in  salt  by  owner  of  animal  frightened  bj,  2S 

—133. 
when  liable  for  needlessly  sounding,  23 — 133. 
no  defence,  plaintiff  needlessly  near  track,  S3 — 183. 
when  railroad  company  liable  for  needleasly  soanding  whistle,  23— IS^ 
when  whether  so,  question  in  fact,  23 — 133. 
liability  of  company  for  frightening  horse  by  noise  from  train,  whistli, 

etc,  and  rules  applicable,  23—133. 
difference  lietween  city  and  sparsely  settled  community,  23 — 138. 
blowing  whistle  where  several  street  crossings  to  wan  pedcstiiana,  S3 

—188. 
if  not  sounded  and  one  injured,  negligence,  23 — 138. 
one  driving  unbroken  or  vicloos  horae  dde  ndIro«d  track,  docs  n  it 

peril,  23— tS8- 
difference  between  horse  being  frightened  by  locomotive  whistle  uA  1? 

whistle  of  factory  engine,  23 — 133. 
horse  habit  of   pulling,  frightened  by  whistle  of   factory  sngine,  23 

—134. 
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ll«gUg*no« — etmtintud. 

riepbant  paasiDg,  frigbt«Ded  horee.  23 — 1S5. 

one  transporting  macbiner;  calculatmi  to  frigbten  Iiorees,  28 — 7S0. 
turnpike  comp&a;  laft  pile  of  atones  wbich  frig-Ltened  boreea,  38 — 78 
csrCBSH  of  Knimal  In  street  rriR-btADsd  borse,  28— 7S0. 
bodj  of  broken  down  wagon  frightened  horse,  23 — 185. 
object  la  kighwsy,   the  brigbt  color  of  wbich  friffbteot  borae,  not  ■ 
cbttnietiim.  23—133. 
XVegraph  eompanj/,  telegraph  company  may  not  contract  ag^nst  Its  owl 
30-9. 
in  sending,  without  repeating  mesaage,  30 — 9. 

telegraph  company  liable  If  wire  falls  and  becomes  entangled  In  wag«9 
wheels,  1«— 874. 
JOKeUaneovt.  when  fail  ure  to  BseertaiD  defect  ie,   10—298. 
when  failure  to  aBcertain  defect  is  not,   16—299. 
iaId  carried  sand  into  sewer,   16 — 298. 

how  far  owner  of  city  Jot  may  control  sorface  water,   16 — 298. 
irater  percolaUng  to  lands  ot  another,  16 — 298. 
pKthniaster  taming  water  on  adjoining  owner,   16 — 399. 
one  making  excavation  In  street  mnst  at  peril  keep  covered,  16 — 873. 
one  fell  Into  trench  in  street  dog  by  gas  company,  30 — G71. 
c<u«  required  of  company  In  reatoring  street,  30 — 571. 
permit  of  city  autborities  no  defence,   16 — 873. 
ks  to  liability  ot  city,  16—378. 
citjr  Dsed  apron  bridge  bollt  by  owner  land,  liable  to  one  injured  on,  23 

—847. 
city  liable  for  iasafflcient  barricade  by  citizen,   16—378. 
traveller  bit  foot  against  projecting  hinge  and  felt,   10 — 878. 
one  injured  by  brick  Tailing  from  railroad  bridge,   16—874. 
when  owner  bound  to  protect  agt^nst  dangerons  straetare,  2 1 — 807. 
from  open  trap  door,  21 — 307. 
one  falling  through  trap  door,   19—840-1. 
laborer  grstnlConBly  went  on  board  vessel  Mid  fell  through  hatchw^, 

1»— 841. 
vault  in  sidewalk.  21—810,  811-813. 
liability  of  owner  who  ballds  party-wall,  21—339. 
while  rept^ring  party-wall  property  stolen,  21 — 833. 
from  coke  ovens,  21 — 833. 
from  machinery  lent,  21 — 633. 
owner  may  hang  sign  across  street,  16 — 374. 

owner  of  honse  liable  for  injury  from  servant  or  me  helping  bim  throw- 
ing ice  on  passer.by,   16—374. 
owner  liable  for  injary  from  building  falling  into  Btr«et,  28 — 750. 
dty  not  liable  for  fall  ot  market  hoase  from  unprecedented  wind,  28 

—760. 
Injnry  from  fall  of  overhanging  mass  of  snow,  28 — 750. 


Hnnlolpal  OaiTfotttioim—eonHarud. 

diTldon  of  bonntiee  rapkld  betwsen  old  uid  neir  town,  21 — 968. 
Temed;  tigaiiiet  new  (or  nagligeaee  bf  one  of  two  old  coTpontlanB,  21 

—!m. 

taxsa  levied  at  division  to  be  oollected  and  to  belong  to  old  coiui^,  SI 
—908. 

Kfter  work  contrscted  for  new  territory  »dd(<d,  tmettei  to  Ixjth,  21 — MB. 

united  oountiea  oontncted  ;  if  sepantod  must  sne  both,  21 — 108. 

whether  remadj  in  anch  cue  by  asnessmeDt,  21 — 368. 

legislatare  maj  bring  farm  property  within  limits  ot  city,  21— SW. 

principles  on  which  anch  lands  to  be  aaseBBed,  2 1 — 369. 

when  euch  propery  taxed  for  Bome  purpoees  though  exempt  for  invrMM- 
po^purposea,  21 — SS9. 

remedy  of  owner  of  such  laod  if  Improperly  aaseseed,  21 — S89. 
LiabUitiet,  what  may  aiidmay  not  i»«ur,  may  not  iDcor  expense  for  opposing 
pasaage  of  taw,  26—648. 

for  lobby  aervlcee,  2«— 64a 

for  eelebratlDK  fonrtb  of  July,  20—6*8. 

sntertalning  President,  26—648. 

lor  reward,  26—848. 

to  celebrate  Comwallls's  surrender,  26 — 648. 

to  aotborlse  railway  to  lay  track,  26—648. 

to  aid  policeman  Injured  on  duty,  26 — 648. 

bridge  connecting  two  dties,  26 — 64S. 

to  borrow  fire-arms  to  keep  peace,  26 — 648. 

to  defend  actions  against  officers,  26 — 648. 

to  permit  obstraetlons  of  streets,  26 — S48. 

for  rent  offices  for  effleers,  26—648  ;  2»~~529. 

Gonnty  not  bound  to  pay  rent  of  officer  if  has  provided  office  elsewhsrc^ 
39-530. 

dty  cannot  offer  reward,  29 — 039. 

msy  board  of  supervisors  do  soT    29 — S29. 

vote  town  to  pay  firemen,  29 — S29. 

town  may  buy  land  and  bnild  town  hall,  29 — 030. 

eountiee  may  in8aT«  bnlldingB,  29 — G30. 

dty  coDtraeting  for  fireworks,  29— S39. 

providing  place  for  courts,  29 — 629. 

may  pnt  one  not  In  common  council  on  committee,  29 — 530. 

oonunon  council  cannot  delegate  powers,   29— C20. 

cannot  empower  an;  one  else  to  fix  rates  of  wharfage,   29 — G2&. 

contract  to  allow  lessee  to  fix  them,  void,  29— S29. 
Steovtrry  agaimt  vyrtmgdoer,  may  recover  of  wrongdoer,  21 — 310,  311-SI3- 

liability  of  owner  of  lot  to  city  for  what  it  compelled  to  pay  on  account  of 
Us  negligence,  23—346. 

may  recover  of  one  whose  Degligenee  caused  injury,  26 — 626. 

can  recover  over  against  one  (or  whose  negligence  compelled  to  pay,  38 
—747. 
BtrtOi.Oo,,  local  asBeBsment  for  new  pavement  not  a  repair,  18—118. 

extenaioD  of  street  not  improvement,  18 — 118. 
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H*|]Jg*i)o« — Bontitmed. 

hj  highway  commlraioDei,  23— S4T. 

hl^rhway  commlsaloner  dug  ditch  so  aa  to  aead  water  on  to  adjoint 

owner,  23— M7. 
what  duty  oorporation  owas  to  its  atockholdsn.  23 — T54. 
corporation  accepting  charter  bound  to  perform  acta  required,  21 — M 
asalgnment  fltock  genuine,  company  negligently  traneterred,   18 — 323. 
bj  party  making  mistake,  no  answer  to  it,  18 — 661. 
BrnB  from  sparka,   18—331. 

whether  liable  for.  If  ecmptOtd  to  employ  pilot,  18—83 
of  health  officers  poisoning  passengers'  cups,  18 — 83. 
one  doing  illegal  and  niigchievoas  act  liable  for  conseqaenoe,  28 — 807. 
owner  of  unflnished  building  may  recover,   17 — 304. 
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Negotiable  InBtrament — co7itintied. 

See  Novation, 

PrinHpai  and  Agent. 
New  Note,  one  holding  note  as  collateral,  discharges  principal  dehtoT pro  iaM9 

by  taking  new  note,  19—303. 
New  Trial,  on  trial  of  issues,  in  equitable  actions,  by  jary,  27 — 3-4. 
when,  on  what  terms,  granted  on  account  of  perjary,  22 — 831. 
when  granted  on  account  of  inadequate  or  excessive  damages,  28—847. 

See  Fraud, 
Issues, 
Newspaper,  how  far  contents  of  notice  to  one  taking  it,  O— 121. 

Next  of  Kin,  who  includes,  26—424. 

See  Trusts  and  Trustees. 

NoiipResident,  service  on,  19 — 172. 

See  Attachment, 
Domicile, 
Trwfts  and  Trustees. 

Nonsoit,  when  duty  of  court  to,  in  favor  of  corporation,  24 — 773. 

Notary  Public^    See  Me/tnoranda. 

Notice,  how  far  contents  of  newspaper  are  to  one  taking  it,  O— 121. 
when  duty  to  know,  none  necessary,  10 — 298. 
if  duty  to  know  must  inform  himself,  19 — ^276. 
when  notice  water  injuring,  necessary,  16 — 299. 
whether  for  presentation  of  claims  to  executors  and  administrators  most 

require  personal  presentation  and  not  to  attorney  ?    16—527. 
when  necessary  to  assist  in  repairs,  18 — 769. 
direct  not  necessary,  19 — ^276. 
may  be  presumed  from  lapse  of  time,  19 — ^275. 
what  necessary  of  corporate  election,  27 — 387. 
signed  by  president,  must  show  emanated  from  board,  20 — 524. 
whether  fact  named  as  party  to  an  instrument  is,  of  conditional  signlBg, 

20— 596. 
by  creditor,  that  property  transferred  to  pay  individual  debt  is  finn  prop- 
erty, 20— 757. 
vndow  bound  by  provision  of  will  if  does  not  disclaim,  though  heir  does 

not  notify,  22—18. 
if  required  by  mail,  verbal  insufficient,  22 — 407. 
time  when  tenant  required  to  quit,  how  definite,  22^-408. 
when  required,  if  dissatisfied  with  machine,  23 — 815. 
what,  required  to  one  crossing  railroad  track  at  place  not  highway,  24 

—769-771. 
where  blanks  in  an  instrument  are,  that  it  was  delivered  on  condition  to 

be  invalid  until  signed  by  others,  25 — ^20. 
if  note  made  by  individual,  is  notice  firm  indorsement  improper,  2^ 

—419. 
BO  individually  indorsed,  then  in  firm  name,  25—419. 
to  surety  of  defalcation  of  principal,  when  necessary  and  when  not,  25 

—442. 
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Hotloa — eontimud. 

parties  bouod  to  take  notlue  of  Uw  of  place  vhere  contract  to  be  pel 

formed.  20—651. 
when  recording  asRignineDt,  mortgage,  deed,  etc.,  is,  25 — 8S5.  644. 
on  gnat  or  morlgsge  nith  covenants  for  title,  after- acq  aired  title  paaees 

and  mortgagee  or  grantee,  after  second  acquired,  tioaQd  bj  record  oi 

former  coovejance,  2(} — 473. 
possession  bj  tenant  is  to  mortgagee  from  owner  as  lo  fiitures,  20 — 056. 
of  asaignment  of  claim  agsinet  the  gOTermnenc,  27 — 156. 
when  of  mortgage,  not  of  deed  executed  aa  part  of  same  transaction.  28 

—IBS. 
when  purchaaea  property  at  under  value,  is,  of  want  of  autbority  In  seller. 
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See  Subscribing  WitnesSt 
Support, 
Surety, 

Vendor  and  Vendee, 
Work  and  Labor, 
Writing, 
Wrongdoer, 

Novatioii,  resciflsion  or  damages  as  a  defence,  17 — 706. 
gaaranty  {Misses  with  principal  debt.  17 — 766. 

on  dissolution  of  partnership  one  partner  agreed  to  pay  debts,  17—761 
one  purchasing  land  and  assuming  and  agreeing  to  pay  mortgage,  1 7—708. 
one  not  bound  to  pay  mortgage  conveyed,  grantee  agreeing  to  pay,  1 7— TM 
such  agreement  passes  with  assignment  of  debt,  1 7 — 767. 
when  promise  does  not  pass  to  pay  negotiable  instrument  so  as  to  bar 

equitable  defence  to  promise,  1 7 — 767. 
so  does  not  bar  set-off  against  person  then  owning  debt  to  be  paid,  17 

—767. 
so  if  one  partner  gives  other  note  for  his  half  may  be  set  off  against  sab- 
sequent  bond  to  pay  finn  debts,  17 — ^767. 
whether  seal  changes  rule,  17 — 767-6. 
if  one  takes  deed  and  agrees  to  pay  usurious  mortgage,  can  parties  thereto 

rescind  promise  to  prejudice  of  mortgagee?   17 — 767,  768,  768. 
how  far  mortgagee  has  rights  against  one  assuming  and  agreeing  to  pay 

mortgage,  17—768. 
when  person  to  whom  debt  due  stranger  to  the  promise,  so  cannot  enforce 

same,  17—768. 
when  promise  does  not  run  with  land,  1 7 — ^768. 
if  deed  in  fact  mortgage  assuming  and  agreeing  to  pay  prior  mortgage 

not  promise  oi>  which  prior  mortgagee  may  recover,  1 7 — ^768. 
no  privity  between  insured  and  reinsurer,  17 — 769. 
when  check  before  acceptance  does  not  operate  as  assignment,  17—780. 
when  does  if  accepted,  17 — 769. 
cannot  recover  of  mere  agent  to  pay,  17 — ^769. 
when  original  debtor  discharged  by  promise  of  new  one,  17 — ^769. 
doctrine  of  novation,  17 — ^770. 
old  debt  must  be  extinguished,  1 7 — ^770. 
promise  of  new  debtor  not  void  by  statute  of  frauds,  17 — ^770. 
when  not  within  statute  of  frauds,  25—686,  687,  689,  640. 
new  debt  pays  only  part  of  old  one,  1 7 — 770. 
depositor  by  allowing  money  to  remain  with  new  firm  and  acoepting 

interest  does  not  discharge  old  debtors,  17 — 770. 
promise  to  A.  by  B.  to  pay  C,  when  latter  may  sue,  17 — 765. 
A.  transfers  property  to  B.,  in  consideration  of  which  B.  promises  to  ptj 

A.'sdebttoC.,  25—686. 
when  simply  a  power  to  sell  and  to  pay  C. ,  which  A.  may  revoke,  25—686. 
what  amounts  to  a  revocation,  25 — 686. 
when  trust  which  creditor  may  enforce,  25—^6. 
though  "  money  had  and  received"  will  not  lie,  25—636. 
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KonMoa—eontintud. 

when  rule  that  creditoT  m&;  sue  od  promisti  dnas  not  applj,  S9 — 63S. 

if  promisor  may  sue  promlgiw,  lliird  person  cannot,  25—688. 

one  ■nthorizt'd  attornej  lo  ci>11uct  and  pay  mortgage  creditor ;  rerol 

kuthority,  but  HtUtroHy  applied  on  mortgage  ;  client  cannot  maiDti 

money  had  and  received,  25— OSS. 
generally  action  ilea  by  tliin)  person  on  promise  by  A.  to  B.  on  considi 

ation  to  pay  such  tliird  peiwin,  25 — 637. 
aereral  grantees  liable  to  mortgagee  in  different  amoanta,  25— 037. 
A.  told  B.'s  creditors  bad  B.'s  property  and  would  pay  B.'a  debt  it  era 

itor  forbears,  estopped,  25— 4t8T,  630. 
on  Bucli  Promina  not  necessary  creditor  should  give  up  claim  agalni 

debtor,  25— 6S7. 
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KomOoa—conHaued. 

promise  by  creditor  to  take  cliim  agtlnst  third  perem  in  payment,  iaT«M 

nnlesB  each  third  peraoD  party  to  agreenient,  20 — Ml, 
debtor  not  reluased,  thoagb  creditor  knows  third  person  haa  agreed  U 

pay,  UDleae  creditor  accepta  socli  ihird  person  as  tlie  debtor,  35— Wl- 
whftt  is  BUcU  acceplancw,  35 — (Ml. 
A.  owed  B.  $7,000  ;  corporation  toolt  A.'s  property  and  agreed  to  pay  iiie 

debts,  Hiibscriptioa  to  corporate  stock  iiot  u>  be  binding  till  $250,000  sol)- 

acribed  ;  C.  agreed  on  indemnily   by  oiLer  Biockholdere  lo  late  li« 

$30,000  of  stock  ;  B,  demanded  his  $7,000  of  corporation  i  C.  gave  B.  hia 

note  therefor,  seven  of  the  31  inderanitorB  gnaiantying  C.'s  note:  held 

money  bad  and  received  by  B.  would  not  li«  against  such  guaranlore, 

35—641. 
nor  that  guarantors  verbally  agreed  lo  pay,  35 — 642. 
doctrine  of  novation  did  not  apply  as  defendants  did  not  owe  eoTjxratwi, 

25— M3. 
eSect  and  requlsile«  of  novation,  30 — 642. 
agent  corporation  credited  on  C.'s  subscripUon  withont  C.'a  tnowiedg^ 

20—642. 
grantee  taking  "subject"  to  mortgage,  not  personally  liable,  17-7Mi 

25-643. 
covenant  by  grantee  to  indemnify  mortgagor  dooa  not  render  penonilly 

liable,  35—642. 
asBumptlon  of  mortgage,  none  of  taxes,  held  grantee's  p*7niBiit«  wold 

not  be  applied  lo  pa;  taxes,  25 — 643. 
it  granlae  "  assumes  "  mortgage,  personally  liable,  35 — 648. 
but  grantor  canoot  sue  grantee  unUI  obliged  to  pay  debt,  26— W2- 
if  grantor  of  one  assuming  mortgage  compelled  to  pay,  in»y  rorovraci 

grantee,  and  latter  cannot  deduct  coats  of  forecloenre.  25-W3. 
mortgageemaysue  mortgagor  on  bond,  and  latter  cannot  forea  him  W  P"*- 

ceed  against  land  or  grantee,  20 — 64S. 
when  granleeestopped  from  denying  validity  of  moftgigehBUBUMB,  SO 

—643.  • 

hnsband  purchased  property  and  took  deed  in  name  of  wife,  by "'""' 
grantee  assumed  mortgage,  35—643. 

wife  charged  estate  with  mortgage,  25—643,  644. 

hnsband  liable  on  his  oral  promise  to  pay,  35—^43. 

A.  gave  B.  a  mortgage,  B.  to  pay  two  prior  mortgage,  and  btimte  W  ■ 
A.  sold  to  C.  with  warranty  subject  to  B.  's  morigige :  C  cannot  com- 
pel R  to  par  orior  mort«aires,  35 — 643. 
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Novation — continued. 

^rant«6  assuming,  widow  takes  dower  subject  to  and  cannot  compel  rep- 
resentative to  pay,  25 — 644. 

if  grantor  not  liable  to  pay,  grantee  not,  although  agrees  to  do  so,  25 
—644. 

grantee  cannot  defend  on  ground  grantor  could  have  under  statute  of 
limitations.  25—644. 

grantee  of  married  woman  who  assumed,  liable,  25 — 644. 

married  woman  who  assumes,  liable  though  grantor  had  no  title  ;  cove- 
nant of  title  good  consideration  for  her  promise,  25 — 644. 

grantee  not  liable  if  assumption  inserted  bj  mistake,  25 — 645. 

and  grantee  from  grantee  so  purporting  to  assume,  not  liable,  25 — 645. 

when  grantee's  negligence  in  acceptance  of  deed  precludes  setting  up  the 
mistake,  25—646. 

how  much  evidence  required  to  establish  mistake,  25 — 646. 

grantor  cannot  release  grantee  from  agreement  to  assume,  if  acceptance 
by  mortgagee,  25 — 646. 

when  not  under  claim  agreed,  or  might  reconvey  to  grantor^  25 — 646. 

when  may,  25 — 646. 

grantee  assumed  usurious  mortgage ;  grantee  reconveyed,  25 — 646. 

in  New  Jersey,  held  grantor  may  release  grantee,  25 — 646. 

A.  accustomed  to  obtain  money  for  B.  under  a*  contract ;  A.  not  bound  to 
retain  enough  to  indemnify  C.  as  indorser  on  a  note  A.  negotiated  for 
B.  under  contract,  25 — 646. 

if  had  been  one,  A.  could  release  B.,  25 — 647. 

son  covenanted  to  support  father  ;  father  released  ;  overseer  of  poor  can- 
not avoid  release  as  fraudulent,  25 — 647. 

one  guarantied  note ;  released  and  note  protested ;  indorser  liable  and 
cannot  recover  of  guarantor,  25 — 647. 

mortgagee  took  conveyance  subject  to  mortgage  securing  note  ;  sold  note 
and  mortgage  and  gave  another  mortgage,  first  mortgage  not  merged, 
25—647. 

mortgagor  not  entitled  to  benefit  of  agreement  between  mortgagee  and 
his  assignee  extending  time  of  payment,  25 — 647. 

when  one  using  party- wall  not  liable  on  grantor's  covenant,  though  takes 
deed  subject  to  it,  25—774. 

covenant  to  pay  for  does  not  pass  to  grantee  of  covenantee,  25 — 775. 

See  AffreementSf 
Mistake^ 
Partnership, 
Principal  and  Surety, 
Sttbrogation. 

NoiBance,  when  contamination  of  air  is,  1 7 — 703. 

nothing  short  of  20  years'  acquiescence  will  bar  right  to  relief  from,  1 7 

—703,  704. 
twenty  years'  user  legitimates  as  to  private  rights,  17 — ^706. 
going  to  reside  within  effects  of,  17 — 703,  704. 
noise  from  tinsmith,  etc.,  17 — 704. 
from  ringing  of  church  bells,  17 — 704. 


^ 
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NnlMmce — continued, 

fluids  percolated  to  adjoining  wall,  17 — ^704. 

pig  sty  in  a  city,  17—704. 

offensive  vapors  from  gas  works,  17 — 704. 

from  large  manufactory  in  a  city,  17 — 704. 

noxious  gases  in  burning  brick,  1 7 — 704. 

injury  only  occasional  when  winds  in  particular  direction,  17 — 704. 

smoke  from  an  engine,  17 — 704. 

much  clearer  case  to  remove  existing  works  than  to  restrain  erection  of 
new,  17—704,  705. 

storing  gunpowder  in  city,  17 — ^705. 

keeping  gunpowder,  burying  dead,  etc.,  29 — 668. 

party  estopped  by  encouraging  expenditure,  17 — ^705. 

how  special  damages  from  pleaded,  1 7 — ^705. 

stable,  as  against  reversioner,  17 — 705. 

when  stable  a  nuisance,  1 7 — ^705. 

if  has  action  at  commencement,  no  defence  that  subsequently  well  man- 
aged, 17—705. 

cannot  justify  nuisance  as  an  agent,  17 — 705. 

steam-whistle  may  be  used  so  as  to  be,  but  not  necessarily  so,  23—131 

rule  of  damages  where  one  creates  a  continuing  nuisance,  27 — 857-8. 

power  of  municipal  corporation  to  provide  for  removal  carcasses  of  dead 
animals,  20—148. 

to  justify  removal  must  show  deleterious  to  public  health,  29 — ^148. 

ordinance  prohibiting  slaughtering  animals  within  certain  limits,  29— 14& 

See  Animals, 

OambUng  Instruments, 

Lcmdlord  and  Tenant, 

Negligence, 

Water  and  Watercourses, 


0. 

Obicena  Language,  when  uttering  in  public,  criminal,  21 — ^276. 

Obaoene  literature,  requisites  of  indictment  for  circulating,  exhibiting,  etc, 
21—274,  275-6. 
statutes  relating  to,  21—274. 

exhibiting  obscene  books  or  pictures  indictable  at  common  law,  21—274 
need  not  charge  house  to  be  nuisance,  21—^74. 
what  books,  etc.,  obscene,  21 — ^275. 
no  answer,  motive  good,  21 — ^275. 
claimed  to  expose  immorality  of  confessional,  21 — ^275. 
indictment  for  keeping  with  intent  to  sell,  2 1 — ^275. 
power  of  Congress  to  control  sending  in  mails,  21 — ^276. 
depositing  in  United  States  mails,  28 — 515. 
constitutionality  of  statute,  28 — 515. 
indictment  for  so  sending,  21 — ^276. 
requisites  of  indictment  in  such  case,  28 — 515. 
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OImmbs  Ut«nitar« — eontinved, 

when  bUl  of  pkrUeolstB  ordered,  28 — BIS. 
when  punphlat  a  "  book,"  28 — 51S. 
moat  be  general  deflcription  of  paper,  etc,  28 — 618. 
how  obscenit;  to  be  alleged,  28 — 51S. 
ezcase  for  aot  alleging  worda,  28—016. 
validity  of  order  for  destroying,  28 — 515. 
ftfiMn      Bee  IfamigabU  Sivo't. 
Odd  Fellow*.    See  BenewUnt  SodetUt, 

Sander, 
Qfflotn, 

Defaeto,  may  be  defaeto,  though  no  dtjure  offleen,  28—540. 
court  not  continaed  by  vote,  but  waa  In  fact,  28 — 540. 
oSc«  abolished,  thougii  supposed  not  to  be.  28—540. 
if  defaeto  with  color,  title  caonot  be  attacked  eoUatemlly,  28—540. 
who  is  defaeto  and  who  not,  28 — 540. 
moat  be  nnder  edor  of  jilBce,  whose  duty  ahoald  have  been  discharged  by 

penon  filling  It,  28—540. 
most  have  pooseaaion  or  reasonable  color  of  title,  with  actual  nee,  28 

—540. 
if  appointing  power  has  no  anthority,  can  confer  none,  28 — 540. 
tboogh  not  necessary  shonld  have  competent  power  to  InveBt  with  good 

title,  28— S40. 
■affldent  shonld  hava  colorabls  power  to  appoint,  28 — 540. 
MM  auerUug  title,  or  Jiutifyiog,  most  be  dejttre  as  well  as  defaeto,  S8 

—641. 
Is  (I«/<i«<o,  though  appointment  Informal, if  tiyproperanthority,  28 — 541. 
it  required  to  be  In  wrlUng.  cannot  be  oral,  28—541. 
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Offioen — conHnued, 

object  to  subject  jadgment  of  each  to  that  of  others,  20 — 522. 

rule  applies  to  all  officers  having  joint  authority,  20 — 528. 

judge  who  did  not  hear  argument  sitting,  20 — 623. 

all  arbitrators  must  meet,  and  Jitar,  20 — 523. 

so  commissioners  to  assesss  damages,  20 — 523. 

otherwise  as  to  referees,  20 — 523. 

one  not  present  first,  but  at  subsequent  meetings,  20 — 523. 

ratification  by  approval  of  minutes  of  previous  meeting,  20 — 523. 

one  of  several  excise  commissioners  began  suit,  others  ratified,  20 — 533. 

majority  common  council  may  levy  tax,  20 — 523. 

all  members  presumed  to  be  notified  of  general  or  stated  meeting,  20 
—523. 

so  that  all  met,  20--524. 

unless  record  required  to  show  whether  did,  20 — 524 

acts  merely  ministerial  may  be  delegated,  20 — 523. 

otherwise  if  involve  discretion,  20 — 523. 

manner  of  improvement  must  be  settled  by  common  council,  20 — 523-4. 

though  plan  not  required  to  be  complete,  20 — 524. 

if  authority  private,  all  must  meet  and  concur,  20 — 524. 

if  part  of  executors  only  qualify,  those  may  act,   20 — 524. 

if  one  officer  dead,  may  others  act  ?    20 — 524. 

notice  signed  by  president  must  show  emanated  from  board,  20 — 524. 
JUisceUaneous,  when  deed  by,  corrected,  18 — 560. 

individual  injured  by  neglect,  when  may  recover  against,   lO — ^275. 

superintendent  fire  department  did  not  remove  wall  and  fell  on  passer-by, 
19—275. 

liability  of  contractor  to  individual,  lO — ^276. 

if  duty  ministerial,   19 — ^275. 

liability  of  canal  company  to  persons  not  navigating,  19 — ^275. 

corporation  maintaining  channel  liable  though  other  persons  bound  to 
maintain,  19 — 275. 

if  sovereignty  narrows  channel  bound  to  keep  open,  19 — ^275. 

contract  made  by  State  enures  to  benefit  of  citizen,   19 — ^275. 

liability  for  not  performing,  for  neglect  or  unskilfulness,  19 — ^275. 

direct  notice  not  necessary,  19 — ^275. 

if  duty  to  know,  must  inform  himself,   19 — 275-6. 

notice  may  be  presumed  from  lapse  of  time,  19 — ^275. 

though  statutory  or  contract  duty  to  act  under  eupemieion  of  another,  has 
no  right  to  so  exercise  discretion  as  not  to  act  to  all,  19 — 276. 

when  violation  of  legal  duty  indictable,  20 — 392. 

how  far  sureties  of  subsequent  term  liable  for  moneys  received  by  princi- 
pal in  former  term,  23 — 167. 

right  to  compel  associates  to  allow  him  to  act,  26—392. 

when  mandamus  lies,  26 — 392. 

not  to  determine  validity  of  title  to  office,  26 — 392. 

clerk  board  supervisors  no  power,  26 — 392. 

office  of  mandamus  as  to  compelling  officers  to  recognize  another,  or  to 
restrain  unless  do,  26-— 392. 
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Offioan — continued. 

If  inTolvea  discretion,  mandamuB  will  not  He,  i 

common  council  judges  of  election,  etc.,  of  memlMrs,  36 — 393. 

pover  clt;  to  BSBuroft  derence  of  suits  against,  26 — 648. 

rent  of  offices  for,  26— G48. 

certiorari  proper  Tsmedy  to  review  illegal  election,  26 — 308: 

and  quo  warranto  to  oast  usurper,   26-— 3B3. 

cannot  appoint  on  condition  will  take  Ibbb  than  legal  salary,  28 — S. 

when  punished  for  contempt,  28 — 6. 

when  punished  for  contempt,  if  puts  it  out  of  power  to  perform,  28' 

when  may  l>e  removed,  38 — 826. 

wbat  office  and  what  employment,  28 — 539. 

what  new  office,  and  not  new  duties  added  to  old  one,  28 — 6S9. 


holder  tndlvidnal  note  wekln^  to  charge  Snn,  2&— 418. 

if  showH  Improperly,  made  hj  one  partner  holder  must  show  la  bonajii, 

2S-4ia 
on  one  alleging  illegality.   27—163. 

U  to  proot  passenger  knew  regulaUoas  of  rallwaj  company,  HS—HH. 
on  trader  who  has  sold  to  wife,  28—367,  370. 
which  party  has,  where  Insanity  interposed  as  a  defence,  28 — 662. 
where  mistake  Id  telegram  shown,  company  must  show  not  fnun  own 
negligence,  30—9. 

See  Affirmative, 
Bimafidt, 
Carrier. 
Couniel, 


PartnerMp, 
Undue  Injlutnee. 
Opinion,  when  may  ask  tf  satiafied,  23—810. 
as  to  age  of  person,  28 — BIS. 
See  Fraud. 
Option,  lease  allowed  lessor  to  renew  lease  or  pay  for  improvementi,  Jtc  bu 
option,  23—463. 

Order,  liability  of  one  accepting,  payable  ont  oF  oontraot  money  for  bnUdingv 
etc ,  on  completion  of  work,  2 1 — ^795. 
when  operates  as  asslgnmeat.  21 — 799. 

accepted,  payable  from  agreed  sum  when  becomes  due  contractor  la  d»- 
fault,  27-156, 

Bee  Auignment, 
Bmidingt. 
Ordlnanca,  removal  carcasses  animals,  29 — 148. 
ia  to  slaughtering,  29—148. 
prohlbitingburialof  dead,  etc.,  29— S6a 
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Owtur—eonlintied. 

tight  of  coQTt  of  equity  to  control  for  benefit  of  mortgagee,  23 — 830L 
whether  damkgM  belong  to  \eeaor  or  leesee,  &Qd  Id  wluit  pTopoTtionB, 

-830. 
■greed  in  writing  to  pay  In  land  ;   delivered  deed  in  escrow ;   sniM 
tractors  canDot  claim  ander  different  oral  statement,  :~ 
See  Fire  Eteape, 
Fixtvrti, 

Landlord  and  Tenant, 
Negligenee, 
8hipt  and  Veuela, 
Support, 
Tax. 
OmMTs  of  Vaia^la.    See  AdniraUy. 
Oy>t«i*>    Bee  Animatt, 
Larceny, 
Navigable  Rken, 


Paid  JnAgBMal,  diniAjId*  purchaser  nndereiecntlon  on  paid  jndgmeDtgetani 
title,   18—710. 


one  CKUsing  execution  to  be  issued  on,  a  trespasser,   18 — 710. 

so  a.s8nni|)]i1t  for  uioney  collected  on,  18 — 710. 

mlDi^tterial  ofBcer  not  liable  for  eiecutlng,   18—710. 

lastiee  tadaued  to  issue  eiecution  on,  by  fraud,  still  liable,   18— Tia 


Paid  Moitgaga.    See  Paid  Judgment. 

Parent  and  Oblld,  office  of  kabea»  corpui  aa  to  custody,  10 — 324 

bow  far  court  will  enforce  order  as  to,  19 — 339. 

ooart  may  require  bond  for  production  of  child,  20 — S18. 

power  of  court  of  cbaneery  as  to,  19 — 224, 

Bttpreme  court  New  York  general  control  over  miuorB,  27 — 740. 

to  be  exercised  for  benefit  of  child,  37—740. 

welfare  of  child  primary  object,  20—519. 
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Mit  and  Ohlld — continued. 

If  child  of  tender  years  Qsnilly  given  to  mother,   lO— 83S  ;   26-5IS; 

37—730. 
respect  paid  \o  nislies  of  testator  in  regard  to,   10—324. 
trhea  mother,  to  whom  awarded,  may  appoint  teetamentaiy  gu»r<l(iii. 


if  parent  unsuitable,  guardian  appoinwd,  26 — 519. 
who  appointed  guardian  of  child  on  contest,  19 — 234. 
custody  where  wife  cauaelesaly  deserts  husband,   19 — 225,  22fi. 
if  wife  abseuls  herself  without  cause,  court  will  not  order  actewW  chil- 
dren, 27—739. 
mother  given  children  with  right  of  access  by  father,  26 — 519. 
when  court  will  not  compel  father  to  have  child  at  parUcnlar  pUw  [<" 

mother  to  visit.  26 — 519. 
left  husband  for  cause,   19^^325. 
custody  given  to  mother  on  divorce,   19—225. 
hualtand  concluded  by  decree  of  divorce,   19 — 236. 
courts  may  vary  decree  as  to  custody,   19 — 327. 
If  limited  divorce  denied,  custody  of  children  cannot  be  awudrf,  2* 

— 51& 
right  of  parent  after  divorce  to  see  children,  26 — 519. 
mother  applied  to  modify  decree,  father  made  cross-motiou ;  mothwdU- 

missed  here,  but  father's  granted.   19 — 23C. 
when  father  or  mother  giving  child  lo  third  peison  cannot  redaini  it,  19 

—236-7. 
when  parent  held  to  have  surrendered  right  to  child  to  aaolher,  S* 

—521. 
child  verbally  given  to  another.  37—739. 
if  parent  permits  another  to  take  costody,  when  not  restored  to  bin,  2* 

—740. 
father  obliged  to  support  even  after  divorce,  though  custody  p™"" 


notwithstanding  custody  given  to  mother,  father  must  support  in /«d»«* 

19—237. 
•nntI.Br    irliraTi  i-lillHrnn    mnvfid  for  Increase  of  auDOon.  26-5S3. 
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ml  and  Ohlld — continued. 
if  brother  staDdiog  In  toc/i  pnrcntU  to  Bister.  purchnsHB  and  lakes  title  li 
her,  DO  trust  for  blm  ;  allowing  afterwarda  to*  occupy  does  not  cliang*) 
26—9. 
liability  of  p.rent  for  neccsssries  farDisbBd  child,  28—872. 
Inqairy  as  to  father's  ill-trentment  of  bis  wife.  27-739. 
whether  negligence  of  parents  iura  recovery  by  child,  9 — 174. 
See  Adt>a7tetineid, 

Hiaband  and  Wift, 

Infant 
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Parol  Bvidenoe — continued. 

oral  evidence  of  agreement  after  note  given  that  certain  indebtedness  to 
be  applied  in  pa)rment,  admissible,  23 — 156. 

as  between  maker  and  indorser,  that  latter  should  not  be  liable,  eta,  29 
—569. 

cannot  show,  as  against  subsequent  indorsee,  made  merely  to  tnuLsfer 
title  and  "  without  recourse,"  should  be  written  over  indorsement,  29 
—570. 

to  show  waived  protest,  29 — 570. 

to  show  varied  or  enlarged  liabilitj  Implied  by  law,  29 — 570. 

oral  agreement,  when  admissible  between  parties,  29 — 570. 

to  show  agreement  to  renew,  29 — 570. 

to  make  indorsement  a  guaranty ,  29 — 570. 

to  show  note  given  merely  as  receipt  for  so  much  money,  29 — 570. 

by  indorser  to  show  bolder  to  collect  out  of  particular  fund,  29 — 570. 

to  show  indorsement  procured  by  fraud,  29 — 571. 

80  merely  to  facilitate  collection,  29 — 571. 

BO  has  been  perverted,  29 — 571. 

given  for  certain  quantity  of  hay,  if  less,  to  be  deducted,  29 — 571. 

so  for  mules  to  be,  but  not,  delivered,  29 — 571. 

to  show  transfer  as  collateral  and  not  absolutely,  29 — 571. 

indorser  intended  merely  to  transfer,  and  indorsee  knew  he  so  under- 
stood it,  29—571. 

to  show  indorsed  for  plaintiffs  accommodation,  29 — 571. 

to  show  signed  as  surety  or  co-surety,  29 — 571. 

but  must  allege  and  show  notice  thereof  to  holder,  29 — 571. 

when  fraud  or  mistake  does  not  render  competent,  29—591. 

not  admissible  to  show  indorser  not  to  be  liable,  12 — 243;  18—176; 
30—669. 

nor  between  indorsers,  to  show  that  indorsements  should  be  Joint  and  not 
successive  liability,  30—669. 

indorsers  agreed  to  bear  loss,  if  any.  Jointly,  16—453. 

as  between  indorsers  may  show  to  be  lx>und  as  co-sureties,  18—176. 

but  cannot  hold  indorser,  without  protest,  under  oral  agreement,   18—176. 

bill  of  goods  signed  and  delivered,  when  inadmissible  to  show  sale  condi- 
tional, 24—862,  368. 

otherwise  if  unsigned,  24—862,  863. 

instrument  held  to  transfer  title  and  not  to  be  open  to,  26 — 211. 

though  unsigned  paper  not,  26 — ^211. 

that  bond  signed  on  condition  to  be  invalid  until  signed  by  another,  25 
—20. 

bill  of  sale  of  23  casks  wine  carries  casks  as  well  as  contents,  and  oial 
evidence  to  show  contrary  inadmissible,  25 — 517. 

duplicate  agreements  varied,  which  to  control,  25—57. 

whether  admissible  in  Wisconwn  to  show  saretyship,  19 — 301. 

to  show  apparent  principal  is  in  fact  surety,  29 — ^224. 

that  surety  not  to  be  called  on  till  collaterals  sold,  29 — ^280. 

to  vary  bond  for  eoery  default  of  agent,  29 — 231. 

to  show  check  not  paid  though  so  stamped,  24 — ^230. 
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Parol  S^dmno^—eonHnued. 

admissible  to  show  fraud,  23 — ^768. 

written  contract  to  pay  for  article  if  satisfied ;  can't  show  agreement  to 

test  in  particular  way,  23—814. 
not  admissible  to  show  contracted  as  agent  and  not  as  principal,  29 — 567. 
see  as  to  "cashier,"  etc.,  of  bank,  29 — 567. 
owner  agreed  to  pay  in  land  ;  delivered  deed  in  escrow  ;  sab-contractors 

cannot  claim  onder  different  oral  statements,  24 — ^258. 
one  holding  deed,  which  binds  to  pay  prior  mortgage,  may  show  deed 

given  as  security  only,  24 — 624. 
if  time  agreement  to  continue  not  stated,  parol  evidence  of  not  admissible, 

16—223. 
how  far  admissible  to  contradict  or  vary  receipt,  19 — 189. 
how  far  warranty  not  expressed  in  bill  of  sale  may  be  proved,  19 — 189. 
wife  signed  release  of  dower,  grantee  agreed  to  give  her  written  agreement 
to  pay  her  certain  sum  but  refused,  may  recover  on  parol  agreement, 
19—794. 
when  not  bound  to  produce  paper  in  another's  custody,  30 — 687. 
if  necessary  to  identify  writing  not  admissible  without  notice  to  produce, 

17—190. 
party  to  written  agreement  cannot  vary  its  legal  effect  by  oral  evidence, 

23—221. 
to  vary  legal  effect  of  instrument,  lO— 458. 
admissible  to  show  fixtures  to  pass  on  sale,  22 — 818. 
admissible  to  show  authority  of  attorney  to  order  abstract  by  letter,  22 

—505. 
to  show  gift  of  only  one-half  intended  by  release  of  all,  22 — 689. 
to  show  release  too  broad,  17 — 190. 

statute  of  another  country  cannot  be  proved  by,  lO— 591,  602. 
except  in  admiralty,  16—592,  602. 
what  sufficient  search  for  will,  to  admit,  21 — 686. 
not  admissible  to  vary  will,  23—518-7. 

See  Advaneementt 
Commission, 
Fravds,  Statute  of. 
Lost  Wia, 
Mortgage, 
.  PrincipcU  and  Surety, 
Promissory  Note, 
Stockholder, 
WUls, 
Writing. 
Partionlan,  Bill  of.    See  Bill  of  PaHicnlars, 

Parties,  suing  officers  of  joint  stock  company  instead  of  all  members,  17 — 148. 
in  suits  to  enforce  vendor's  lien,  20 — 700. 
trustee  assigned  to  third  person  benefit  of  cestui  que  trust,  cannot  call 

assignee  to  account  without  cestui  que  trust  party,  23 — 88. 
assignee  accountable  directly  to  cesiui  que  trust,  23 — 89. 
Vol  II.  51 
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PartiM — can  Hnued, 

personal  representatives  and  not  heiis  to  call  assignee  of  land  for  creditors 

to  accoant,  23—40. 
in  bill  to  redeem,  owners  equity  of  redemption  necessary  parties,  23 — 218. 
a  bill  can  only  be  filed  against  mortgagee  to  redeem  his  mortgage,  bat 
may  pursue  other  parties  for  relief  consequent  on  redemption,  23 — ^318. 
where  mortgagor  sold  mortgaged  property,  taking  collateral  from  pur- 
chaser for  payment  of  part  of  mortgage,  the  purchaser  may  sue  mort- 
gagor and  mortgagee  for  redemption,  23 — ^218. 
what  relief  must  ask  in  such  case,  23 — ^218. 
if  surety  sues  for  assignment,  debtor  necessary  party,  23 — ^219. 
where  debtor  gave  surety  mortgage  to  secure  debts  to  different  pezaons 

and  one  creditor  sues  for  subrogation,  23 — ^219. 
attorney  party  to  fraud  may  be  defendant,  suit  to  set  aside,  23 — 376u 
representative  not  proper  party,  23 — 826. 
though  not  to  obtain  injunction  against,  23 — 377. 
corporation  transferred  stock  on  forged  power ;  attorney  and  transferee 

not  necessary  parties,  23 — ^752. 
when  one  stockholder  cannot  sue  on  behalf  of  self  and  others  similarly 

situated,  23—756. 
who  to  sue  in  equity  for  new  election,  23 — ^759. 

when  party  who  refuses  to  be  plaintiff  may  be  made  defendant,   25—30. 
if  unnecessarily  sever  denied  costs,  25 — ^20. 
who  to  set  aside  for  undue  influence,  27 — 427. 
at  law  same  person  cannot  be  both  plaintiff  and  defendant,  27 — 559. 
one  partner  suing  another,  27 — 559. 
one  person  member  of  two  firms,  when  one  may  sue  other  in  equity,  27 

—559. 
one  trustee  suing  another  at  law,  27 — 559. 
one  member  of  association  had  left  it,  27 — 559. 
mortgage  to  trustee  to  secure  series  of  bonds,  trustee  to  foreclose,  27 

-617. 
if  defendants  have  adverse  interests,  must  serve  answers  on  each  other, 

27—628. 
when  lessee  necessary  in  suit  to  dissolve  corporation,  29 — 00. 
non-joinder  of  party  guilty  of  negligence,  no  defence,  30 — 677. 

See  Adverse  Parties, 
Attorneys, 
Defendants, 

ExeetUors  and  Administrators 
Hiisband  and  W\fe, 
Intervention, 
Legacies, 
Plaintiff, 
Stockholders, 
Trespass, 

Trusts  and  l^stees. 
Wills, 

PartiM  in  Interost.    See  CovenarUs, 
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Partition,  when  one  making  improvements  allowed  for,  20 — ^729. 

owner  died  after  confirmation,  representative  takes  parchase-money,  23 
—106. 

See  Advancements, 
Sheriff, 

Specific  Performance, 
Tenants  in  Common.    Also,  same,  Vol.  1. 

Partn«n,  liability  for  frauds  of  each  other,  24 — 65. 

See  Fraud, 
Parties, 
Partnership, 
Set-off. 

Partnership, 

Books,  how  far  members  presumed  to  have  knowledge  of  contents  of,  and 

boond  by,  books  of,  20 — 755. 
so  stockholders  of  corporation,  20 — 755. 

presumption  knows  contents  of  books,  may  be  rebutted,  26 — 152. 
whole  volumes  of  books  not  to  be  put  in,  but  abstracts  and  schedules, 

26—152. 
books  kept  by  clerk,  all  partners  having  access,  26 — ^152. 
books  prima /act6  evidence,  26 — 152. 
pass-books  of  bank  to  show  deposits,  26 — 152. 
representative  of  deceased  has  right  to  inspect  books,  25—420. 
remedy  if  refused,  25 — 420. 
Ddtts,  partnership  property  to  pay  firm  debts,  20 — 755. 
and  Individual  property  individual  debts,  20 — 755. 
rule  extends  to  real  estate  owned  by  firm,  20 — 756. 
even  though  title  held  by  one  for  benefit  of  firm,  20 — 756. 
how  far  rules  apply  if  no  partnership  assets  or  only  nominal  amount, 

20— 756. 
how  far  when  one  partner  sells  to  another  who  agrees  to  pay  firm  debts, 

as  between  firm  creditors  and  remaining  partner,  20 — 756. 
lien  of  partnership  creditors  on  firm  assets,  where  one  retires  others  agree- 
ing to  pay  firm  debts,  22—69. 
as  l>etween  retiring  and  remaining  partner,  20 — 756. 
individual  creditors  trusted  as  tenants  in  common  before  partnership  and 

land  put  into,  20— 756. 
though  improvements  made  with  firm  funds,  20 — 756. 
lien  of  individual  judgment  creditor  on  firm  real  estate,  20 — ^756. 
firm  judgment  creditor,  on  individual  real  estate,  20 — 756. 
lien  of  individual  execution  levied  on  firm  property  before  firm  execution, 

20— 756. 
lien  of  mortgagee  or  vendor  under  mortgage  or  sale  by  one  partner,  of 

firm  property  for  individual  debt,  20 — 757. 
one  partner  applying  firm  property  to  pay  individual  debt,  20 — ^757. 
no  difference  whether  creditor  knew  was  firm  property,  20 — 757. 
rights  creditor  of  firm  where  one  partner  has  paid  individual  debt  out  of 

firm  assets,  30 — 502. 
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Putnmnhip — eantinued. 

when  property  acquired  by  one,  held  to  be  firm  assets  if  paid  for  there- 
out, 30—602. 
one  cannot  give  firm  note  for  individual  debt,  25 — 417. 
nor  so  indorse  paper,  25 — 417. 
nor  apply  firm  property,  25 — 417. 
if  firm  debt  paid  by  individual  funds,  individual  creditors  cannot  leach 

similar  amount  of  firm  assets,  25 — 417. 
if  one  partner  agrees  with  others,  assent  to  apply  firm  property  to  pay 

individual  debt  operates  in  prasenti  as  satisfaction,  25 — 417. 
though  quere,  whether  faUs  within  statute  of  frauds,  25 — 417. 
if  one  sells  property  to  raise  money  to  pay  individual  debts,  to  knowledge 

of  vendee,  is  fraudulent  and  void,  25 — 417. 
so  cannot  as  against  creditors,  by  agreement  between  themselves  apply 

firm  property  to  individual  debts,  25 — 417. 
if  creditor  so  takes,  fraudulent,  25 — 417. 
how  far  fixtures  owned  by,  liable  for  firm  debts,  26 — 555. 
when  new  firm  not  liable  for  debts  of  old,  30 — 502. 
partner  chargeable  with  notice  debt  of  old  firm,  charged  to  new,  26 — ^152. 
and  liable  unless  objects,  26 — 152. 

liability  of  incoming  partner  on  existing  debt  of  old  firm,  25 — 641. 
incoming  partner  may  agree  to  become  liable  for  existing  debts,  25 — 417. 
though  presumption  against  it,  25 — 417. 
slight  evidence  of  assumption  sufficient,  25 — 417. 
if  one  partner  give  note  in  part  for  old  and  part  for  new  debt,  may  recover 

so  much  as  for  new,  25—417. 
how  firm  may  assume  old  debt  of  one  partner,  25 — 417. 
subscribers  for  stock  not  liable  for  debt  before  incorporation,  25 — 374. 
when  guarantor  liable  for  debt  after  death  of  one  partner,  20 — 173. 
Dissolution,  and  power  ofpa/rtner  after ,  after  dissolution,  one  cannot  by  bill 

or  note,  25—416. 
except  as  to  one  who  has  de<Ut  with  firm,  and  took  without  notice  of  dis- 
solution, 25—416. 
though  such  a  note  may  be  ratified,  25—416. 
after  dissolution,  one  cannot  give  note  so  as  to  affect  other's  rights  under 

statute  of  limitations,  25 — 416. 
one  partner,  after  dissolution,  has  as  much  power  to  adjust  affairs  as 

before  dissolution,  25—416. 
but  not  to  indorse  commercial  paper,  25 — 416. 
power  of  one  to  indorse  after  dissolution,  30 — 726. 
power  of  partner  after  dissolution  does  not  cease  because  debts  paid,  nor 

depend  upon  state  of  accounts  between  each  other,  25 — 416. 
when,  after  dissolution,  one  partner  may  employ  an  attorney  for  all,  and 

when  not,  26-^50. 
when  business  ceases,  is  end  to  partnership,  30 — 502. 
and  right  to  give  new  note  ceases,  30 — 502. 
though  for  old  debt,  30—502. 
if  has  notice  partnership  ended,  has  notice  that  power  to  guaranty  as 

member  of  firm  ceased,  30 — 502. 
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Partnership— <;(m^'nt^e(2« 

death  of  one  partner  ends  partnership,  30 — 503. 
^atid,  fraud  by  retiring,  on  those  remaining,  22 — 69. 
fraud  upon  one  is  upon  all,  27 — 394. 

how  far  one  partner  liable  for  fraud  of  another,  26 — 706-7, 
when  one  may  be  arrested  for  fraud  of  another,  26 — 706-7. 
Profits,  when  giving  subordinate  share  of  profits  does  not  create,  21 — 717  ; 

22--«44;    27—512. 
when  it  does,  21—718;   22—844;   27—512. 
one  to  furnish  capital,  other  to  perform  work,  21 — ^718. 
one  to  butcher  and  sell  meat  and  to  have  part  profits,  21 — 718. 
one  to  furnish  money  to  buy  ore,  advance  funds,  etc.,  other  to  manufact- 
ure, 21—718. 
one  to  furnish  goods,  pay  men,  etc.,  and  other  to  manufacture,  21 — 718. 
one  to  furnish  funds,  work  mines,  etc.,  share  all  profits,  21 — 719. 
one  to  furnish  wool,  other  to  manufacture,  etc.,  21 — 719. 
one  furnishing  materials,  another  manufacturing  for  part  of  profits,  not, 

22—644. 
carriers  uniting  and  sharing  avails  business,  22 — 845. 
body  assuming  to  be  corporation  though  not,  22 — 845. 
landlord  furnished  stock,  tenant  fed  and  paid  costs,  then  profits  divided, 

23—691. 
landlord  to  receive  part  profits  as  rent,  27 — 512. 
one  getting  out  lumber,  other  to  have  share  of  profits,  23 — 691. 
may  be  partner  without  owning  part  of  property,  27 — 512. 
joint  ownership  property  and  dividing  income  of  business  carried  on  by 

third  person,  27 — 512. 
given  part  profits  as  compensation,  27 — 512. 
calling  ** partner"  does  not  make  him  so,  27 — 512. 
lending  money  to  be  repaid  with  part  profits,  27 — 512. 
publishing  that  clerk  to  have  interest  in  business,  27 — 512. 
Survivor,  rights  and   liabilities  of,    right   of   survivor   to   compensation, 

27—19. 
on  death  of  one,  assets  go  to  survivor  for  payment  of  debts,  26—416. 
survivor  can  exercise  no  partiality  among  creditors,  26 — 416. 
cannot  transfer  to  trustee  to  pay  firm  debts,  26 — 416. 
survivor  may  sue  firm  assets  in  own  name,  26—419. 
so  as  to  part  owners  of  vessels,  26 — 419. 
how  as  to  lawyer's  unfinished  business,  26 — 419. 
and  as  to  real  estate,  26 — 419. 

survivor  may  join  debt  to  self,  and  one  as  survivor,  26 — 419. 
if  appears  was  firm  debt,  death  of  other  must  be  alleged,  26 — 419. 
if  goods  sold  to  firm  and  one  dies,  may  sue  survivor  without  noticing 

partnership,  26—419. 
right  of  executor  of  deceased  in  Upper  Canada,  26 — 420. 
payment  to  executor  of  deceased,  instead  of  to  survivor,  invalid,  26 

—420. 
if  representative  of  deceased  has  collected  firm  debt,  survivor  may  collect 

it  of  him,  25—420. 
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Futnanhip — continued. 

debt  due  from  plaiDtiff  as  sarTiTOT  may  be  set  off  aguiiBt  debt  die  bom 

him  to  defendant  lb  own  right,  25 — 420, 
peraonat  representative  of  aurviTor  repreeents  firm  aaseU,  S5— 410. 
so  committee  of  lunatic  snrviror.  28 — 120. 
how  committee  to  sne,  25—420. 
usets  in  surriTor's  hands  hia,  ao  far  that  Lis  widow  may  have  illomm 

from,  though  inaufflcient  to  pa/  Srm  debta,  25 — 420. 
If  BurviTor  haa  no  interest  In  cause  of  action,  repreaentatim  ol  deonasd 

ma}'  ane.  25—420. 
when  and  how  reprfeentativas  of  deceased  may  be  joined  with  sDrrimr, 

and  wben  not,  25 — 420. 
If  all  dead,  action  (o  be  against  repreeentaUve  of  anrrivor,  2S— 4S0. 
if  Improper  joinder,  must  demur,  25 — 420. 
how  revived  it  one  partner  dies  jMnilento^ifc,  S5— 431. 
one  sued,  and  he  died.  2S — 431. 

if  Hnrvivor  satiaflnd  his  share,  repreeentative  of  other  maj  eae,  25— 4!1. 
aurvivoT  cannot  bind  estate  of  deceased  for  an;  debt  incnrred  aftei  death, 

25—421. 
and  cannot  use  flrtn  name  in  basioess,  25 — 421. 
survivor  caanot  bind  co-snrvivor  by  nsin^  firm  name,  25— ttl. 
nrvlvor  cannot  use  property  tor  his  own  individual  use,  25 — 121. 
■nrvivors  have  no  right  to  continne  the  bnginesa,  30 — SOS. 
nor  to  carry  out  provisions  of  partnersliip,  30 — 503. 
if  may  carry  oat  contractu  with  stiangara,  cannot  as  Iwtween  partnoa, 


earvivors  may  make  small  purchasra  to  carry  on  bnsinesa,  30— SOS. 
liability  of  survivors  making  purchases,  30 — 503. 
surviving  mortgagee  may  give  valid  discharge,  30 — 503. 
power  of  surviving  partner,  30 — 726. 

firm  had  ordered  goods  bnt  not  delivered  till  after  dissolatloD,  3&-% 
cannot  recover  on  note  hf  one,  but  can  for  goods  sold,  30—738. 
.  one  gave  note  for  goods  ordered,  liability  of  other,  30 — 736. 
when  retiring  partner  not  liable  for  goods  ordered,  30—720. 
order  varied,  30—736. 
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Putnorahlp— wntinuett. 

retlremant  one  and  agreement  otliera  to  pnf ,  dona  not,  ptr  M,  dischsl] 

one  retiring,  22—68,  00. 
otherwise  if  creditor  agrees  to  talte  those  remaining-  us  debtors,  22 — 68 
creditor  toolc  note  of  each  for  liis  share,  a|;reeing  to  relaase  as  to  resida 

22—68. 
one  giving  note  creditor  agreed  to  take  In  payment.  22 — 69. 
it  after  one  retires  and  atlier  agrees  to  pa;  debts,  creditor  knowing  ther 

of  gives  time,  retiring  partner  (iincharged,  22^69. 
qnestion  whether  debt  of  retiring,  to  firm  rmualas  such,  32—89. 
one  partner  got  third  person  to  buy  out  copartner  as  for  Helf.  20 — 72. 
one  partner  cannot  bind  other  not  to  engage  In  busineas,  20 — 804. 
one  partner  cannot  engage  in  aimilar  bualness  ontaide.  25 — 348. 
one  restrained  from  carrying  on  similar  budnesa,  2fl — 843. 
ane  may  purchase  title  to  real  estate,  firm  held  by  lease.  25 — S4S. 
bat  not  if  done  secretly  while  other  negotiating  for  Arm,  20 — 34S. 
one  secretly  obtained  new  lease  about  time  of  dissolution,  25 — S43. 
BO  in  certain  cawH  aftor  disaolntlon,  35—843. 

daring  partnership  one  cannot  take  renewal  for  own  benefit,  25 — 848. 
not  material  that  landlord  wonld  not  have  leased  to  others,  25 — 848. 
if  one  nses  partnership  fnnds  in  own  buHlneHs,  liable  to  firm  for  profiti 

25—848. 
Boany  oneeicept  Aonaj!(i«  parchaaer,  25 — 348. 
rights  of  in  leather  to  be  tanned  and  part  of  proceeds  to  go  to  tanner,  1! 

—843. 
one  partner  borrowed  money  cetenslbly  tor  Ann,  atid  misappropriated  il 

26—417. 
one  made  own  note,  and  borrowed  money  on  it ;  presamed  note  of  indl 

vidnal  making  It,  25 — 41?. 


L 
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FMTtBWnUp— ccnfintMd. 

repreaenutiTe  of  deceased  coDtinuing,  27 — 19. 
slander  of,  when  oae  partneT  ma;  recover,  30 — 313-4. 
Bee  Abatement, 
CarporatioTui, 
Good-vOi, 

NotxUxon, 

Principal  and  Agent, 

PHndpai  and  Surety, 

pTomiMifry  Satt, 

Btoekhotderi, 

SunivoTt. 
Part]r>wall,  nhst  Is,  21—882. 

If  equallj  on  both  aides  not  an  Incambrance,  20 — 844. 

otherwise  if  on  one  side  tad  adjoining  owner  has  right  to  use  it,  20 — 34 

if  starts  OD  both  aideaof  line  must  build  all  waj  upon  botAudee,  20 — 841 

one  tenant  in  common  no  right  to  weaken,  20 — 345. 

right  of  one  to  take  down  and  rebuild,  20 — B4A. 

right  of  one  to  increase  height,  20—845. 

each  ma^  make  his  half,  but  do  more,  confomi  to  his  building,  SO — 341 

if  bailt  for  fence  cannot  use  for  biaiding,  20— 346. 

litbilitjof  one  who  ases  under  agreement  to  compensate  it  does,  20 — 841 

rights  of  tenants  lu  common,  double  house,  commou  stairway,  22 — 833 

when  one  erecting  entitled  to  contribntion  from  other  nsing  it.  25 — 774 

covenant  to  pay  for  when  used  does  not  bind  grantee,  though  deed  to  hii 

subject  to  covenant,  SB— 774. 
covenant  to  pa?  for  does  not  pass  to  trrantee  of  covenantee,  25 — 775. 
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Party-wall— continue. 

right  to  windows  and  fire  escape,  27 — 644. 

in] auction  to  restrain  putting  windows  into  party- wall,  2S— -775. 

agreement  that  may  erect  third  story  on  without  consideration,  25—775. 

remedy  by  filling  ap  windows,  25 — 776. 

one  owning  both  lots  built  chimney;  when  grantee  of  one  does  not  take 

right  to,  27—644. 

when  one  owner  may  extend  farther  back,  27 — 644. 

cannot  take  in  side  street  lot,  27 — 644. 

damages  for  not  leaving  joist  holes,  27 — 645. 

when  one  employing  contractor  liable  for  his  negligence,  27—645. 

See  Cof>enafUs, 

DiaquaUficaHon, 

lAeenae, 

Support. 
Passangen.    See  CarrierB, 

jRailway€, 

Railway  Companiea. 
Patent,  whether  government  can  use  without  compensation,  1 7 — 60. 
how  prior  use  by  others  to  be  alleged,  1 7 — 625. 

what  sufficient  publication  in  books,  etc.,  to  prevent  acquiring,  18 — 697. 
note  for  not  so  expressed,  required  by  statute,  16—^589  ;  27—468. 
Patented  Article.    See  JXsMtitfaetum, 
Pauper.    See  Htuband  and  Wife. 
Payment, 

Agent,  to,  etc.,  agent  to  collect  sent  to  another  for  collection ;  he  collected, 
paid  into  bank,  sent  check  to  agent  for  collection,  and  bank  failed 
before  he  presented  it ;  he  liable,  24r— 233. 
if  agent  to  remit,  purchase  bill  on  credit  instead  of  for  money  and  maker 

fail,  not  a  payment,  26—46. 
when  and  how  far  power  to  sell  gives  power  to  receive  payment,  26 

— 48-«. 
to  agent  authoriied  to  receive,  good  though  he  do  not  possess  note ;  bow 

far  want  of  possession  puts  on  inquiry,  27 — 757. 
delivery  of  note  for  collection  authoriaes  him  to  receive  payment,   27 

—757. 
but  not  to  commute,  pledge  or  compromise,  27 — 757. 
agent  recovered  judgment  in  own  name  and  assigned  it,  remedy  of  real 

owner,  27—757, 
authority  to  receive  all  is  of  part,  27 — 757. 
attorney's  possession  of  bond  and  mortgage  presumptively  anthoriaee  to 

receive  payment,  27 — 757. 
agent  to  receive  intereH  no  authority  to  receive  principal,  and  payment 

of  that  not  binding,  27—757. 
to  receive  payment,  has  none  to  extend  time  for  payment  of  part,  27 

—757. 
though  agent  creditor's  son,  27 — 757. 
'    several  years*  payment  of  interest  to  one  not  possessing  bond  and  mort- 
gage for  mortgagee,  does  not  authoriae  payment  of  principal,  27 — ^758. 
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Payment — eorUinued. 

mere  poeeession  of  bond  and  mortgage  not  sufficient  to  jnstify 'payment 

to,  as  creditor's  agent,  27 — 758. 
husband's  possession  presumptive  evidence  of  authority  from  wife,  27 

—768. 
so  of  any  attorney  or  agent,  27-7758. 

but  must  ascertain  has  possession  at  ecbch  payment,  27 — 758. 
fact  attorney  drew  papers  and  made  loan,  no  authority  to  receive  payment 

unless  he  has  the  securities,  27 — ^758. 
and  if  has  received  interest,  none  to  receive  principal,  27 — ^758. 
though  has  sometimes  received  on  principal,  27 — 758. 
possession  of  security  indispensable  unless  authority  aliunde,  27 — ^758. 
if  authorized  to  receive,  not  before  due,  27 — ^758. 
see  case  stated,  27 — 758. 
attorney  received  and  himself  paid  interest  to  creditor  for  many  years, 

27—758. 
creditor  received  security  from  attorney  for  what  he  had  received,  27 

—759. 
did  not  know  he  had  received  before  due,  27 — 759. 
father  took  note  to  daughter,  gave  to  her  and  handed  back  ;  payments  to 

him  sum  l>efore  due,  27 — 759. 
does  principle  that  cannot  pay  to  agent  before  due  apply  to  non-negotiable 

paper,  27—759. 
pajrment  to  mortgagee  before  due  but  after  assignment,  27 — 759,  760. 
his  failure  to  produce  instrument  not  notice  to  put  on  Inquiry,  27 — ^759. 
see  case  cited  to  contrary,  27 — ^759. 
receipt  by  mortgagee  part  res  geetm,  27 — 759. 
when  trustees  chargeable  with  laches  for  not  requiring  grantor  to  produce 

bond  and  mortgage  and  to  cancel  of  record,  27 — 760. 
when  non-delivery  of  collaterals  with  assignment,  notice,  27 — ^760. 
assignee  permitted  assignor  to  receive  payments,  failure  to  require  can- 
cellation on  last  payment  raises  no  presumption  of  bad  faith,  27 — ^760. 
A.  given  power  of  attorney  to  receive  payments  and  appoint  substitute  ; 

appointed  B.;  notice  A.'8  power  revoked  none  of  B.'s,  and  payment  to 

him  good,  27—760. 
debtor  requested  to  get  certificate  of  deposit  but  paid  to  B. ,  good,  2  7 — ^760. 
debtor  not  lx>und  to  get  certificate,  27 — 760. 
AppUeation  of,  rules  as  to  appropriation  of,  1C$— 273. 
as  to  sureties,  16—274. 

mortgage  may  be  applied  beyond  sureties'  bond,  16 — ^274. 
creditor  having  two  judgments  must  apply  on  oldest  or  surety  discharged, 

17—188. 
firm  agreed  to  apply  firm  property  on  debt  of  one  partner,  25 — 417. 
application  on  several  bonds,  25 — 508. 
by  member  building  society,  how  applied,  25 — 827. 
maker  had  money  in  bank  ;  bank  had  note  but  failed  to  apply  before 

failure  ;  note  not  paid,  24—232. 
Different  capacities,  same  hand  to  pay  and  receive,  mere  matter  of  form, 

23—167. 


PajiBMit— «onttnu«ii 

orediting  as  admialstnitor  to  self  as  gaardian,  trosMe,  etc.,  how  far  is, 

23—167. 
tMt  eaneeliing  jadgment  agalnat  self,  2f{ — 167. 

ODe  trinsterrlng  from  self  in  one  capacity  to  self  io  aoother,  -ZG — 508-9. 
ShidtTiee,  oral  evidence  of  agreemeat  t^fler  note  given  that  certain  indebted' 
Dees  to  be  applied  in  payment,  admiaaible,  23 — 156. 
oral  evideDce  admiBBlUe  la  show  check  oot  paid  thoagfa  so  stamped.  24 


MiteeUaneoiu,    when  party  may  recover  withoat  paying  claim  guarantied 

against,  18 — 770. 
garnishee  paid  onder  order  of  coart,  19 — 804. 
not  forgery  to  alter  indorsement  of  on  bond,  note,  etc.,  2S— 766. 
in  counterfeit  or  broken  bank  bills,  30 — 689. 
If  once  paid,  bank  cannot  rescind  so  as  to  imperil  rights  of  others,  30 

—689. 
in  forged  paper  doee  not  dischuge  iudorser,   18 — 323. 
indorser  gave  own  note  bat  retamsd  not«  ha  hod  indorsed  ;  held  liabls 

thereon  if  second  note  tendered  at  trial,  24—233. 
bank  witboat  (ands  paid  note  and  stamped  paid,  held  oonld  reoorv  of 

maker  thereon,  24—330. 
note  erroneoasly  certified  "good"  by  bank  at  which  payable:   sabae- 

qnently  paid  it  and  received  it  stamped  paid  and  protMited  It,  24 — 231. 
check  received  tor  note  oot  paid  on  presentation,  24 — 281. 
pledgee  from  payee  took  less  than  faoe  and  stamped  paid  ;  payee  may 

recover  balance,  24^^231. 
owner  of  State  bonds  deported  with  treasurer;  he  marked  paid,  and  took 

money  from  treasury  and  converted  it  and  credited  self  for  money  as 

redeeming  bonds ;  held  as  between  owner  and  State  no  payment,  24 

—331. 
note  payable  at  bank,  charged  to  maker  and  credited  to  holder ;  next  day 

bank  andertoak  to  reaclnd  on  ground  maker's  account  not  good,  24 — 23L 
banker  at  which  bill  payable  having  funds  cancelled  acceptor's  name  ;  ha 

same  day  notified  not  to  pay  ;  banker  retamed,  ntarking  "  c*nceUed  by 

mistake  ;"  held  lunker  not  liable,  24 — 331. 
whether  liable  in  damages  for  cancelling.  24 — 333. 
advancement  by  stranger  wiU  not  bar  suit  for  bis  benefit  in  name  of  per- 
son so  advancing,  24.-33S. 
voluntary   payment  by  stranger  gives  him   do  light  of  action  gainst 

debtor,  24—238. 
no  defence  that  stranger  p^d  creditor  amount,  24^-333. 
debtor  paying  cannot  assign  so  as  to  give  valid   claim  agunst  anothar 

party  to  Instrument,  24^-283. 
though  person  so  asBigning  liable,  24—283. 

bank  owning  cannot  be  made  seller  unless  intended  to  sell,  24—383. 
though  sale  may  be  inferred  from  circumstances,  24—283. 
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^mymmat— continued. 

if  stranger  calls,  pays  amoant  of  note,  nothiDg  being  said  about  pur- 
chase, refusing  to  have  cancelled,  one  receiving  from  such  stranger 
cannot  recover,  24 — ^233. 
of  judgment  by  surety  he  may  enforce,  27 — 867-8. 
to  foreign  executor  good,  27 — 743. 

to  executor  of  deceased  partner  not  good  as  against  survivor,  25 — 420. 
holder,  presenting  note  presumed  to  be  owner,  27 — 760. 
if  payable  "  on  or  before'*  certain  day,  payment  at  anytime  not  before 

due,  27—760. 
mere  suspicion  will  not  justify  withholding  payment,  27 — 760. 
see  also  next  case,  27 — 760. 
one  purchased  note  before  due,  but  after  holder  had  released  maker,  27 

—760. 
when  renewal  and  not  payment,  29 — 174. 

See  Attorneys, 

Building  Societies, 

Discontinuance, 

Extinguishment, 

Forged  Instrument^ 

Forgery, 

Fraud, 

Limitations,  Statute  of. 

Memoranda, 

Paid  Judgment, 

Principal  and  Agent, 

Principal  and  Surety, 

Sale, 

Satisfaction, 

Title, 

Vendor  and  Vendee, 

Peace,  Bill  oIL    See  Multiplicity  of  Suits. 

Penalty,  action  to  recover  back  money  lost  at  gaming  not,  21 — 538. 
demand  arises  on  contract,  21—4^- 
and  may  set  up  as  counter-claim,  21 — 588. 
suit  to  restrain  numerous  suits  for,  27 — 800. 

See  Damages, 
Gaming, 
Injunction, 
Owner. 

Per  Capita,  when  donees  so  take,  23 — 513. 

Percolation.    See  Nuisance. 

Performance,  accident  will  not  excuse,  26—806. 

when  excused  by  sickness,  17—99;    21—85;    26—306. 

forbidden  by  law  as  to  buildings,  etc.,  17 — ^201. 

must  be  assent  by  both  parties  ;  voluntary  performance  by  one  does  not 

bind  other,  20—201. 
taking  possession  of  building  no  waiver  of,  20 — ^208. 
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mtinved. 

taking  posMMlon  own  Inad  not  waiver  of,  21 — 36. 

no  r«eoverj  without,  2 1 — 36. 

evidence,  coet  proper  to  show  not  subeteotUl  perfonn«nce,  21 — 38. 

agreement  to  pAf  additional  aniu  for  wtthont  conaideration,  21 — 3fl. 

when  loea  of  building  does  not  fall  on  anb-contractor,  21 — 37. 

when  contractor  may  recover  for  house  burned,  21 — 87. 

one  agreed  with  owner  to  put  up  houaee  and  give  iMck  mortgagea,  when 
righta  lost  by  lachea,  21—37. 

If  to  pa;  by  acceptance,  title  does  not  pass  without,  21 — 776. 

if  insolvent  vendee  conipromlses  with  creditor,  who  contracted  to  deliver 
part  of  goods  in  future,  cannot  compel  their  deliver;  without  offering 
to  pay  for  them,  24 — S58. 

agreement  to  deliver  alnch  in  future,  may  deliver  newly  issued  stock, 
25—173. 

effect  of  failure  by  debtor  to  perform  composition  arrangement,  25— 293i 

most  l>e  strict  and  literal  ;  on  contract  butter  from  certain  number,  aonw 
cows  ceased  to  give  mlilt.  28—414. 

damagea  when  one  party  hinders  other  from  commendng  at  time  or  pro- 
ceeding properlj,  2^^-110. 

contractor  limited  aa  to  time,  how  much  allowed  after  begiiu,  29 — ltd. 
See  Aeeident. 
Ado/ God, 
Agreement, 

Arrhiteet. 

Attomeyt, 


CoMnanti, 
Sutati^faetion, 
Frandi,  Statute  of, 
OoodtSM, 
Illegal  Agreement, 
Injunetiotif 
Mortgage, 
Parol  Btidenee, 
Bemtri, 
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Porjary — continued. 

none,  if  court  administering  oath  had  no  Jurisdiction,  29 — 91. 

if  coart  of  limited  jurisdiction,  indictment  must  show  it  had  jurisdiction 

of  8ul)ject-matter,  29 — ^91. 
Mrlien  does  sufficiently  so  allege,  29 — 01. 
when  drunk,  28— «61. 

See  Motive. 
Penonal  Agreements.    See  Agreements. 
Personal  Bstate,  when  insurance  not,  18 — ^769. 

See  Legacies, 
Real  Estate. 

Personalty.    See  Executors  and  Administrators, 
Per  Stirpes,  when  donees  do  not  so  take,  23 — 518. 
Pews,  rights  of  holders  of,  19—565  ;   24—2. 

Physician,  when  may  recover  for  attending  patient  in  hospital,  29 — 14. ' 

See  Damages, 
Negligence, 
Undtte  Influence. 

Piazsa,  rights  of  tenants  in  common  of,  22—823. 
who  owns,  13 — 648. 

See  Portico. 

Pilot,  rights  of  one  first  offering  services,  18 — 82. 

See  Negligence, 

Plaintiff,  if  one  who  ought  to  l>e,  refuses  to  be,  may  be  made  defendant,  and 

allegations  in  such  case,  23—532  ;    25—20. 

practice,  if  several  cannot  agree  upon  attorney,  23 — 532. 

See  Drfendants. 

Plea,  each  count  must  be  complete  in  itself ;  how  far  may  refer  to  another, 

23—318. 

See  Pleading. 

Pleading,  special  damages  from  nuisance,  1 7 — 705. 

not  necessary  to  allege  chattel  mortgage  filed,  21 — 164. 

under  statute  for  money  lost  while  gambling,  21 — 583. 

see,  however,  in  Canada,  21 — 583. 

each  count  must  be  complete  in  itself ;  how  far  may  refer  to  another, 

23-318. 
alleged  mistake  of  "  9  "  for  "  10  "  appeared  on  face,  and  no  facts  alleged 

showing  it  did,  mere  conclusion  of  law,  23 — 512. 
form  of  where  one  proceeds  in  disaffirmance  on  account  of  fraud,  24 

—559. 
statute  of  limitations  can  only  be  raised  by  plea,  2€( — 486. 
one  claiming  as  bona  flde  purchaser  must  plead  and  show  he  is,  27 — 

576;   29—200;    30—683. 
how  objection  to  plea  to  be  taken,  29 — 200. 
if  defendants  have  adverse  interests,  must  serve  answers  on  each  other, 

27—628. 
conductor  sued  for  assault  and  battery  must  plead  facts  giving  right  to 

eject,  28—276. 


Pleading — eorUiniud, 

If  contract  illegal,  courts  boaod  to  retnse  relief,  though  invKliditj  not 

pleaded,  28—168. 
may  deny  and  justifj,  29—313. 

variance  between  proof  and  pleadings  as  to  ofier  of  reward,  30 — 366. 
in  suit  for  negligence  in  making  seaich,  30 — 381. 
dispute  as  to  sale  ;  vendee  agreed  to  pa;  if  receipt  proved  to  BatisfadiOD 

oco.,  30— aie. 

See  Amendment, 
Cauie  of  Aetioa, 
IHtamtinuanee, 
Ditlalitfactiim, 
Good,  Sold. 
Pladgs^  when  may  be  redeemed,  20 — 784. 

when  notwithatandlag  (orectoaure,  20 — 784. 

suit  In  equity  will  lie  to  foreclose,  20~784 

when  pledgee  may  sell  on  notice,  20 — 784 

notice  of  sale  required,  20 — 46. 

rigbu  of  pledgor  and  pledgee,  20—801. 

when  pledgee  may  pnrchasB,  and  when  not,  20 — 784  ;   20 — 801. 

sUtDtory  forecloeare  by  innkeepers,  etc.,  in  New  ToA,  20 — 7S4. 

officer  cannot  levy  on  property  ftnd  deprive  pledgee  of  pooacocion,  20 

—784. 
liability  of  one  holding  stock  as  security,  24 — 624. 
when  instrument  a  pledge  and  not  chattel  mortgage,  20 — 801. 
whet)  pledgee  may  sue  to  preserve  corporate  property,  29 — 880. 
See  Forgtd  IntCrument. 
Polioa  Offloar,  effect  of  attaching  money  taken  from  criminal  hy,  2B— S4S. 

See  Oambling  rnttrumenU. , 
Foot,  superiatendent  cannot  recover  of  insane  husband  for  supporting  wife, 
29—361. 

See  Fravdutent  Agreanmt*. 
Portloo,  right  of  joint  tenants  In,  to  make  half  oontonn  to  tMdlding  of  eadt, 
20—346. 
who  owns,   13— ea4. 
righta  of  tenants  in  common  of,  22—823. 
Fodtiva  Teatimony,  when  outweighs  u^aUve,  and  when  not,  24 — 77I-S. 
I,  AdTsne,  of  foundation  of  house  covered  by  earth,   lO — 388. 
.    no  adverse  Bgainst  public,   19—8. 
conveyance  of  land  held  adversely,  void,   19 — IS. 
by  purchaser,  his  duty,   19 — 252. 

how  far  pewowner  has  and  against  whom,   19 — S65  ;    24 — 2. 
of  tenant,  notice  to  mortgagor  from  owner  as  to  Sitnres,  26 — 55S. 
when  not  notice  of  equity,  29 — 6S4. 
See  Ot«n«r, 

Bpedjlc  Perfi/rmanet, 
Vendor  ajid  Vendee. 
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PoMfliQity,  how  far  may  be  assigned,  21 — ^90. 

Poatage.    See  Words. 

Powder-oraokers.    See  Negligence, 

Power,  when  all  of  assignees  who  accept  most  qualifj  and  join  in  conveyance, 
20—690. 
when  part  of  executors  or  administrators  or  trustees  may  act,  and  when 

all  must,  20—690. 
when  personal  and  when  not,  18— -495. 

when  sale  held  to  be  under,  and  when  under  foreclosure,  18 — 496. 
when  sale  under  direction  to  post  in  four  public  places,  18 — 496. 
when  infant  may  execute,  23 — 830. 

of  chattel  mortgagee  to  sell,  exhausted  when  has  sold  sufficient  to  pay, 
2a— 505. 

See  Life  Estate, 
Officers, 
RealEstaU, 
Trusts  and  Trustees, 
Power  of  Attorney.    See  Stockholders, 

Praotloe,  on  motion  for  new  trial,  issues  in  equitable  action  tried  by  jury, 
27—8. 
on  settling  and  trying  issues,  27 — 8-4. 

See  Affirmative, 

Bill  of  PartieulaTS, 

Counsel, 

Defendants, 

Discontinuance, 

Misitake, 

Res  adjudicaia. 

Precatory  Tniat,  when  words  create,  and  when  do  not,  25 — 462. 
when  created,  25—802. 

Preference,  carrier  giving  one  customer  over  another,  28 — 141. 

Preaoription,  cannot  be  acquired  against  public,  10 — 8. 

President.    See  BeuMrd, 

Preenmption,  when  that  wall  properly  built  as  a  party- wall,  lO— 888. 
as  to  when  alteration  made,  16—586. 
as  to  sanity  of  deaf  and  dumb  person,  17 — 112. 
as  to  destruction  of  will  not  found,  1 7 — 544  ;   20 — 616. 
does  not  obtain  when  in  existence  after  testator  insane,  17 — 544. 
then  must  show  destroyed  when  of  sound  mind,  1 7 — 544. 
testator  did  not  intend  to  die  intestate,  22—260. 
tesutor  died  intestate,  22—700. 
as  to  continuance  of  domicile,  18—648. 
that  domicile  once  acquired  continues,  not  allowed  to  prevail  when  effect 

would  be  to  make  one  alien  enemy,  26 — 242. 
as  to  intercourse  between  husband  and  wife,  22 — 286-291. 
Vol.  U.  52 
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that  child  bom  in  wedlock  legitimate,  22—287-291. 

how  much  evidence  required  to  overcome,  22 — 287-291. 

as  to  how  widow  pays  mortgage  on  hu.sband'8  lands,  23 — il. 

mother  supports  child  gratuitously,  23 — 850. 

as  to  when  woman  past  bearing  children,  26 — 196. 

when  that  wife  living  separate  from  husband  has  means,  29 — 362. 

husband  taking  title  to  wife,  presumed  a  settlement  for  her  benefit,  27 

-46. 
of  different  degrees  of  strength,  18 — 129. 
stronger  against  act  as  turpitude  increases,  18 — 129. 
that  annexation  by  owner  permanent,  18 — 61. 
when  letter  mailed,  justifies  presumption  postage  paid,  20 — 360. 
that  lost  paper  regular  in  form,  20 — 360. 
that  all  officers  are  notified  of  meeting,  20 — 523. 
so  that  all  met  and  deliberated,  20 — 524. 

nnless  statute  requires  proceedings  to  show  whether  did  or  not,  20 — 524. 
if  for  interest,  to  appear,  after  reasonable  time,  that  died  without  iasae, 

20--557. 
no  presumption  gift  of  contract  for  $13,000  real  estate  for  infant's  benefit 

if  only  $400  paid,  20—^64. 
how  far  that  partners  know  contents  of  books  of  firm,  20 — ^755. 
books  of  corporation  against  stockholders,  20 — ^755. 
that  order  for  services  just  completed,  rather  than  for  those  before  elected 

officer,  20— 774. 
if  goods  lost,  that  innkeeper  liable,  21 — 564. 

particular  enumeration  intended  to  cover  only  things  sui  generii,  how  re- 
butted, 22—260. 
when  against  trustee  who  negligently  keeps  accounts,  22—301. 
when  possession  of  evidence  of  debt  by  debtor  raises  presumptioa  of 

gift  of  debt,  and  when  not,  22—689. 
when  will  presumed  to  be  made  with  reference  to  former  distribution, 

22—698. 
how  of  ademption  overcome,  22 — 699-700. 
against  sureties  that  principal  has  property  received  before  appointment, 

when  appointed,  23 — 167. 
none  that  purchaser  knew,  sale  invalid,  23 — ^221. 
as  to  surrender  covenants  in  preliminary  contract,  23 — ^764. 
common  law  obtains  in  other  States,  25 — 119  ;   30 — ^284-5. 
that  incoming  partner  did  not  agree  to  become  liable  for  existing  debts, 

25—417. 
one  member  made  own  note  and  borrowed  money ;  holder  sought  to 

charge  firm,  25 — 417. 
that  firm  note  given  in  firm  business,  25 — 418. 

indorsement,  payment  by  debtor  presumptive  evidence  of  one,  18--717. 
that  indorsement  still  remained  on  note,  28 — 888. 
that  parties  knew  law  of  place  where  contract  to  be  performed,  25—651. 
as  to  bankruptcy  in  another  colony,  20— 242. 
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Fresnmptlon — e(mHmied, 

that  officer  has  done  dutj  does  not  prove  independent  sabstantive  facts, 

28—542. 
scrip  "With  blank  power  of  attorney  raises  presumption  of  ownership,  28 

—841. 
that  delivery  to  carrier  is  for  transportation,  29 — 296. 
from  apparent  relations  of  persons  travelling  together,  29 — 666. 
when  agent  sued  that  he  had  authority  to  do  what  he  did,  29 — 704. 
as  to  knowledge  of  laws  of  nature  by  employe,  30 — 888. 
workmen  and  machinery  proper,  30 — 348. 
that  proper  qualifications  continue,  30 — 848. 
unfitness  at  time  of  employment,  30 — 348. 

none  that  company  or  superintendent  has  any  superior  means  of  informa- 
tion over  mechanic  in  shops,  30 — 346. 
when  accident  raises  presumption  of  negligence,  29 — ^775. 
explosion  of  machinery  not  presumptive  evidence  of  negligence,  30 — 848. 
that  want  of  water  in  tank  from  negligence  of  co-employe,  30 — 848. 

See  Appearance, 

Death, 

JSMdejiee, 

Btuband  and  W}fe, 

Legacy, 

Officers, 

Onus, 

Pwrtnerehip, 

Payment, 

Principal  and  Agent, 

StockTioldere, 

Survivor, 

Survivorship, 

Undue  lnfluen>ce. 

Widow, 

Pilast    See  Slander, 

Undue  Influence. 

PrindpaL    See  Accomplice, 

Arrest, 

BmbesMtlement, 
Novation, 
Title, 
Wins. 

PrlndiMd  and  Aooessory.    See  Intent, 

Venue. 

Fxindpal  and  Agent, 

Agent,  authority  ofy  agent  warrants  authority,  29 — 851. 
but  not  if  other  party  knows  powers,  29 — 851. 
and  induce  him  to  make  contract,  29 — 852. 
or  powers  given  by  statute,  29 — 852. 
sale  of  instrument  invalid  for  want  of  authority,  29 — 852. 
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fraad  M  to  authority,  agreement  void  bj  statate  af  fraud,  SO — 3SS. 
when  agent  not  liable  upon  cODtract  for  want  of  aucfaoritj,  but  onlj  for 

fraud,  29—784. 
when  ptainUS  must  aliow  want  of  aaiborit;,  29 — 701 
one  contracting  with  agent  bound  U)  ascertain  hie  power,  21 — ST. 
<nty  to  barrow  mone;  special,  and  if  exceeded  principal  not  liable,  29 

—801. 
after  agent  had  borrowed  all  he  was  authorized  to,  borrowed  more  andar 

apparent  authority,  30— 37.  825, 
giving  appareoc  authority.  29-^80-1. 
when  principal  bound  by  act  of  agent  when  within  apparent  power,  22 

—883. 
entered  consent  to  continue  iusnrance  though  premises  vacant,  bnt  not  oa 

policy,  22—868. 
limiting  agency  to  particalar  bosiness  doee  not  make  it  special,  26— ti. 
acta  ofgenerol  good,  though  acte  contrary  to  private  inBtruciiuns,  26 — 19- 
agent  gave  notes  for  cattle  purchased  for  butchering.  20 — 49. 
cashier  of  bank  baa  no  authority  to  dlscliarge  surety,   1 7 — 187. 
when  agent  cannot  accept  surrender  of  lease,  2 1 — 283. 
DeUgation,  contract  provid«a  fur  skill  of  principal,  depaty  cannot  petfonn. 
17— «a. 
when  agent  can  and  when  cannot  delegate  authority,  20 — S23-1. 
if  several,  all  mnst  meet  and  concur,  20— S34. 
one  of  seveml  eiecawrs.  20— 534. 

if  two  appointed  agents  and  one  incapacitated,  other  caonot  act,  29—101. 

Fajpnent,  to  reeeirie,  agent,  to  receive  payment,  can  only  receive  cash,  26 — 17. 

power  of  atlomey  to  collect  and  give  satisfaction,  gives  no  authority  to 

release  without  actual  payment,  20 — 47. 
to  collect  insurance,  adjuBtMi  loss  payable  in  one  month  ;  charged  inmm 
and  credited  insured  ;  aaaured  drew  on  agent  who  did  not  pay ;  m^  re- 
cover of  insurer,  26 — 47. 
custom  to  set  off  insurance  against  broker,  not  valid,  20 — 47. 
holder  of  note,  if  agent  or  attorney,  can  only  receive  money,  20 — 47. 
agent  received  draft  of  insurance  companjr;  latter  failed  ;  agent  liaU^ 

26—47. 
agent  to  collect  cannot  extend  time  of  payment  of  part  on  payment  bal- 
ance, 26—47. 
agent  to  collect  cannot  accept  own  obligation,  26 — 47. 
and  this,  though  to  compromJae  and  accept  pereonal  property  in  s»tiaf«e- 

tion.  20—47. 
If  accepts  note  or  bill,  not  payment,  26—47. 
though  if  constable  takes  promise  of  third  person  which  it  paid,  valid  as 

against  judgment  creditor,  26 — 47. 
if  factor  delivers  notes  taken  on  sales  to  third  person,  when  latter  IlsUa 

to  owner,  26—47. 
power  to  sell  implies  power  to  receive  payment,  unless  notified  to  eon- 

trary,  26—48. 
though  not  paid  tU)  subsequently,  20—48. 


AMERICAN  NOTES.  821 

Principal  and  Agent — continued.  • 

if  agent  practically  held  out  as  authorized  to  receive  payment,  subsequent 
payments  to,  good,  26—48. 

authority  to  sell  on  credit  does  not  authorize  to  receive  payment,  26^48. 

unless  held  out  to  be  so  authorized,  26 — 48. 

payment  to  agent  good  when  authorized  in  fact,  by  authority  resulting 
from  usage  of  trade,  or  from  dealings  between  parties,  26—49. 

borrower  paid  to  seeming  agent  of  lender,  26 — 49. 

payment  to  one  who  loaned  money  as  agent  for  another,  and  who  has  se- 
curity, 26—49. 

payment  to  son  of  agent  not  good,  and  subsequent  promise  of  agent  to 
allow  it,  not  binding  on  principal,  26 — 49. 

attorney  authorized  to  collect  money  and  apply  on  third  person's  mortgage  ; 
authority  revoked,  but  applied  on  mortgage,  25 — 630. 
Bevocation  of,  how  far  unknown  death  of  principal  affects  act  of  agent, 
29—100. 

after  death  of  principal,  debtor  paid  agent  on  contract  made  before  such 
death,  29—100. 

death  of  principal  terminates  power  of  sub-agent,  29 — 100. 

power  to  sell,  coupled  with  an  interest  in  thing  sold,  survives,  29 — ^100. 

otherwise  as  to  interest  in  proceeds  of  sale,  29 — 100. 

agent  of  firm  acted  after  death  of  one  member,  29 — 100. 

agency  for  individual  terminates  on  formation  of  partnership,  29 — 101. 

how  such  act  affects  finh,  29 — 101. 

how  declarations  of  such  agent,  29 — 101. 

firm  appointed  agents  and  one  dies,  29 — 101. 

agent  of  firm  cannot  bind  new  firm,  29 — 101. 

unless  new  firm  ratifies  such  act,  29 — ^101. 
lb  sell,  agent  to  sell,  not  to  pledge,  28—838. 

agent  to  sell,  can  sell  only  for  cash,  26—45 ;   27 — 726. 

cannot  take  check  or  bill,  26—45. 

80  auctioneer,  26-^45,  46. 

clerk  or  salesman  cannot  deliver  goods  in  payment  of  employer's  debt, 
26—45. 

agent  to  sell,  cannot  deliver  in  payment  of  own  debt,  26—45. 

if  agent  deliver  goods  without  payment,  employer  may  sue  purchaser  in 
trover,  26—45. 

so  may  reclaim  goods,  26—45. 

agent  authorized  to  deliver  only  on  payment,  did  so  without ;  rights  of 
purchaser  from  vendee,  27 — 725. 

factor  can  oply  sell  in  ordinary  course  of  business,  26 — 45. 

purchaser  gets  no  title  if  gives  agent  check  knowing  to  use  in  own  busi- 
ness, 26—45. 

principal  indebted  to  agent  authorizes  him  to  sell  and  pay  self,  latter  may 
sell  on  credit  but  must  apply  on  own  debt,  26—45. 

agent  authorized  to  collect,  cannot  sell,  26 — 45. 

owner  may  sue  purchaser  in  trover,  26—46. 

so  if  agent  trades  for  other  property,  26—46. 

liability  of  agent  to  principal  no  defence  on  behalf  of  purchaser,  26— 46* 
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fact  eanctioned  former  tradea,  does  not  give  aothority,  SO — 4S. 
aatbority  to  pawn,  does  Dot  authori:^  to  waive  notice  of  aale,  20 — M. 
iuaurance  agent  cannot  take  propertjr  for  premlam,  SO — 46. 
agent  authorized  to  remit  mast  purchase  bill  with  monej  and  not  credit ; 

If  do  latter,  and  maker  fail,  not  pajment,  SB — 40. 
agent  to  sell,  on  appToval  b;  priDcipal,  has  no  power  to  alter  terms  of 

contract,  20 — 40. 
owner  owed  A. ;  employed  B.  as  anctioneer  to  sell ;  owner  Hathoriied  A. 

to  bid  and  appl;  bid  on  debt ;  did  bid,  and  before  anctioneer  paid 

owner,  informed  him  of  arruigement ;  anctioneer  on  demand  paid  owner 

in  foil  and  aaed  A.  for  purchase- money  ;  held  could  not  recover,  20 

—16. 
agent  authorised  to  sell,  authoriied  to  make  any  representation  inddcat 

to,  28—679. 
one  gave  nsuiioos  note  to  brokeiB,  bound  by  tbdr  repreeentations  on  salt, 

28—679. 
agent  to  sell,  presumptively  haa  no  authority  to  warrant,  28 — 680. 
agent  to  sell  by  sample,  has  no  Implied  aathority  to  receive  payment,  26 

—48. 
to  sell  on  credit  not  authorized  to  tubKqueTitl]/  collect,  20 — 48. 
goods  sent  on  order  of  seller's  agent,  and  bill  sent  to  purchasers,  latter 

cannot  pay  to  agent ;  purchaHer  bound  to  ascertala  agent's  powers,  20 

—48. 
agent  deposited  money  with  bankers,  who  rep^d  it  to  agent,  20 — 48. 
A.  sold  goods  to  B.,  snppoeed  aelUng  to  C.  by  B.  as  agent.     No  remedy 

against  C.  if  he  buys  of  B.,  28— «79. 
Fravd  Qfageat,  when  principal  liable  for  tort  or  fraud  of  agent,    18 — SSI; 

23-896;   24—64 
fraud  by  agent  does  not  aftect  prlndpal  unless  within  scope  of  his  an. 

thority,  24^712. 
principal  cannot  have  benefit  of  agent's  transaction  withoal  adopting  and 

being  reaponrible  tor  all  agent's  representationa,  25 — 706. 
how  far  principal  may  be  arrested  for  fraud  by  agent,  2S — 707. 
if  owner's  agent  wrongf ally  sells  property,  owner  not  bound  lo  tender 

back  what  agent  rscoived,  24 — 557. 
LiabHit}/,  pereonal,  of  agent,  known  public  agent  not  pflrsoaaliy  liable,  23 

—151  ;    30— 567. 
school  committee  are  public  offlceis,  and  not  personally  liable,  30 — 667. 
when  agent  personally  liable  on  contract  and  when  not,    10 — 453  ;  II 

—m.    18—175. 
liability  of  one  executing  lease  as  treasurer  of  vol  untary  association  with- 
out authority  of  associates,  30—665. 
liability  of  committee  for  debt  incurred  on  behalf  of  society,  30— 663. 
liability  of  members,  30—603. 
how  agent  should  execute  sealed  instrument  to  bind  piindpal,  and  not 

self,  30—666. 
when  binds  self,  not  principal,  30— 666. 
effect  of  seal,  10—452-4. 
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tbougli  agent  liable  principal  la  also,   16 — 153. 

unless  contract  required  to  be  uoder  seal,   16—453. 

when  ander  deal  though  iiot  required  to  be,   16 — 153 ;   2tt— COT. 

exception  in  caK«  of  commercial  paper,    16 — 454. 

if  agent  signs  bill  he  is  persoQall;  liable  and  principal  not,  23 — 151. 

one  who  cootracts  in  own  name  liable  thongh  other  part;  sappOBtt 

•gent,  23—151. 
unless  other  partj  haa  actual  knowledge  of  agency,  S3 — 151. 
Bobseqaent  commeacetnent  at  a  suit  against  principal  not  conclnalTS 

s<^t  agaiDBt  agent,  23—151. 
though  proper  to  be  considered  on  qnestion  of  fact,  23 — 151. 
if  creditor  knows  facts  and  proceeda  to  judgment  against  principal,  1 

made  election,  and  agent  not  liable,  23 — 151. 
U  nndisctosed  principal  discovered,  be  is  liable,  23 — 151. 
obligator;  clause  bound  defendants,  trustees,  etc.,  personally  liable,  \ 

—666. 
note  bj  directors,  value  received  on  accoont  of  company,  not  descrilif 

themselves  as  directors,  personally  liable,  30—466. 
bill  addressed  to  president  of  corporation  ;   accepted   ' '  for  corpo 

tion,  H.  Read,  sec'y,"  held  personally  lUble,  30—666. 
lease  to  A.,  president  and  others,  directors  of  society,  whenpresnmptivi 

peiBonally  liable,  and  how  may  exonerate  themselvee,  30 — 666. 
bill  to  A.,  eiecQtor  ;  accepted,  "A.,  ei'r,"  not  penionally  liable,  30 — 6i 
note  dgned  "  Qeorge  Moore,  Treasurer  of  Mechanic  Falls  Dairying  As 

(daUon  ; "  Moore  personally  liable  and  aasodation  not,  23 — 163. 
note  "we  at  trutteet  and  not  individuatly,"  signed  A.,  B.,  C. ;  trusti  i 

not  personally  liable,  23—153  ;   30—667. 
"  we  promise  to  pay,  as  trustees  of  Corinth  Lodge."  not  peraonally  liab  i 


le«se  under  seal  by  "  J.  B.  B.,  agent,"  party  of  first  part,  and  rigned  " 


824  DIGEST  OF 

Principal  and  Agent — continued, 

when  principal  liable,  though  on  face  agent  contracts  as  principal,  29 
—568. 

creditor  taking  agent's  Individ aal  note,  29 — 568. 

when  trastee  personally  liable  and  when  trust  estate,  etc,  29 — 569. 
Ratification  of,  what  justifies  finding  of  agent's  authoritj,  18—^17. 

when  consent  a  ratification,  18 — 817. 

adoption  is  per  ee  ratification,  1 8 — 817. 

though  proof  of  authority  or  ratification  should  be  clear  and  specific,  23 
—158. 

maj  be  presumed  from  lapse  of  time,   18 — 317. 

from  failure  to  dissent,  18 — 818. 

accepting  part  of  fruits  of  transaction,  18 — 318. 

must  dissent  and  give  notice  thereof  within  reasonable  time,  18 — 818. 

want  of  diligence  in  discovering  fraud  does  not  prevent  resciasion,  18 
—818. 

delay  in  rescinding  after  discovery  of  fraud,  18 — 818. 

no  relation  whatever  of  agency,  slighter  evidence  ratification  than  if  ex- 
ceeds powers,  18—818. 

acquiescence  must  be  for  considerable  time,  18 — 818. 

ratification  may  be  found  from  acquiescence,  18 — 318. 

If  act  for  apparent  benefit  of  principal  slight  evidence  of  ratification  suffi- 
cient, 18—318. 

ratification  must  be  with  full  knowledge  of  facts,  18—818. 

this  rule  requires  knowledge  of  facts  but  not  of  rights,  18 — 818. 

mere  knowledge  and  nothing  more  insufficient,   18—818. 

adoption  of  part  is  of  whole,  18 — 819. 

agent  delivered  receipt  without  full  payment,  which  accepted  by  princi- 
pal, 18—819. 

when  ratification  discharges  surety,  18 — 819. 

principal  ratified  purchase,  a  conversion,   18—819. 

A.  bought  lumber  of  6.,  who  ordered  G.  to  send  it ;  he  did  with  bill 
showing  sale  to  A.,  A.  liable  to  G.  as  purchaser,  18 — 319. 

not  necessary  authority  of  agent  to  contract  for  sale  of  lands  should  be 
written.    18—819. 

though  authority  to  actually  convey  must  be,  18 — 819. 

owner  may  orally  ratify  contract  to  convey,  18 — 819. 

when  power  personal,  how  far  and  how  may  ratify  act  of  another,  18 
—819. 

though  cannot  delegate  authority  to  make  contract,   18—819. 

attorney  authorized  to  collect ;  payment  to  stranger  in  office,  what  ratifi- 
cation and  what  not,  18 — 319. 

ratification  relates  back  to  original  transaction,  18— -320 ;  23 — 153. 

qualifications  of  rule,  1 8—820.  ' 

ratification  after  suit  will  not  sustain  it,  18 — 320. 

must  have  cause  of  action  when  suit  commenced,    18 — 820. 

but  objection  must  be  taken  at  trial,    18 — 320. 

if  agent  sued  because  of  want  of  authority,  ratification  after  suit  insuffi 
cient,  18—820. 
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if  matter  after  issue,  must  be  pleaded  supplemental,  18 — 820. 

unless  before  first  plea,   18 — 820. 

judgment  denied;  may  show  reversal,  etc.,  18 — 820. 

if  has  cause  of  action  when  suit  brought,  entitled  to  judgment  thoq^ 

title  has  ceased,  18—820. 
doctrine  of  ratification  applies  to  corporations,  18 — 820. 
where  dealings  within  corporate  powers,  18 — 320. 
otherwise  when  expressly  forbidden,  18 — 820. 
what  ratification  and  what  not,  18 — 820. 
mere  expression  of  willingness  to  carry  out  contract,  not  a  ratificatio 

23—158. 
assumed  agent  not  liable  to  principal  if  he  has  once  ratified,  18—821. 
if  principal  not  named,  when  not  liable,  18 — 821. 
in  such  case,  when  receipt  of  part  purchase-money  not  ratification,  1. 

—821. 
contract  to  sell  land,  principal  must  appear,  18 — 821. 
receipt  proceeds  of  sale  not  ratification  of  unknown,  unauthorized,  wa: 

ranty,  18—321;    28—680. 
otherwise  if  known,  18—821  ;    28—680. 

so  if  agent  perpetrates  fraud  within  scope  of  authority,  28 — 680. 
receipt  of  proceeds  of  own  property  no  ratification  of  unauthorized,  ui 

known  collateral  contract,  28 — 680. 
not  ratification  of  outside  transaction  for  personal  benefit  of  agent.  It 

—821. 
on  compromise,  A.  gave  note  for  part  of  B.'s  debt,  if  avoids  because  a] 

creditors  did  not  sign,  must  restore  note,  18 — 321. 
BO  though  third  person  gave  note  for  part  of  excess  without  crediton 

knowledge,  but  he  paid  after  compromise,  not  a  ratification  to  avoii 

compromise,   18 — 321. 
subscription  to  stock  to  be  paid  when  so  many  shares  subscribed,  to  b 

shown  by  certificate,  may  show  fraudulently  made,  18 — 321. 
assignment  preferring  fictitious  debt  invalid,  18 — 821. 
A.  offered  B.  so  much  to  sell  laud,  what  not  ratification  of  different  sale 

18—822. 
if  principal  once  disa£Brms,  cannot  subsequently  ratify,  18 — 322. 
laches  prevent  disaffirmance,  27 — 725. 
agent  doing  unauthorized  act  may  consent  to  rescission  before  ratification 

18—322. 
committee  of  lunatic  cannot  ratify  act  of,  18 — 822. 
when  legislature  may  confirm  invalid  proceedingrs,   18 — 322. 
if  factor  through  fraud  sells  to  irresponsible  party,  and  before  discovery 

of  fraud  purchaser  has  placed  property  so  cannot  follow,  factor  may 

take  security  for  purchase-money,    24 — 550. 
when  father  does  not  ratify  son's  agreement  in  his  behalf,  30 — 619. 
Set-off,  when  may  set  off  debt  against  agent,  29 — 568. 

one  dealing  bona  fide  with  agent,  entitled  to  set-off,   30 — 667. 

if  factor  or  agent  sell  goods  in  own  name,  in  suit  by  principal,  purchaser 

may  set  off  debt  due  him  from  factor  or  agent,  23—152. 
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otherwise,  if  purchaser  has  good  reason  to  believe  is  agent,  23 — 152. 
purchaser  may  set  off  claim  against  agent  or  broker,  unless  knew  he  vas 

so  acting,  29—192. 
so  bank  may  set  off  debt  against  principal,  though  deposit  made  in  ageafs 

name,  29—192. 
when  bankrupt  discharge  of  agent  entitles  bank  to  set  off  debt  against 

agent  collecting  and  depositing  moneys,  29 — 193. 
owner  may  recover  of  broker  who  sold  on  employment  of  his  factor,  sub- 
ject to  equities,  39—667. 
MUceUaneous,  may  carry  on  business  of  selling  liquor  under  license,  by  ageat, 

28-548. 
same  person  cannot  act  for  both  parties  under  statute  of  frauds,  25— 4S2. 
same  persons  directors  of  two  contracting  corporations,  27 — ^725. 
is  telegraph  company  agent  of  sender  or  receiver?    29 — 847. 
which  of  two  parties  agent  acts  for,  39 — 37. 
buyer  having  seller  obtain  searoh,  39 — 881. 
when  son  not  father's  agent,  39 — 619. 
when  infant  may  act  as  agent,  23 — 830. 
sale  of  part  of  mortgaged  land  to  A.,  who  to  pay  mortgage  ;  his  wife  took 

assignment  thereof  and  forclosed,  bidding  off  mortgaged  land :  held, 

might  show  A.  acted  as  wife's  agent  and  part  contracted  to  be  sold,  had 

been  paid  for,  29—198. 
effect  of  fraudulently  representing  is  agent  when  not,  2€^71. 
subscribers  for  stock  not  liable  for  debt  before  incorporation,  25—^4. 
persons  receiving  subscription  to  stock  before  incorporation,  not  ageatB 

of  corporation  but  of  public,  27 — ^725. 
stockholder  not  liable  for  tort  of  corporation,  28—67,  700. 
corporation  liable  for  malicious  prosecution,  29 — 623. 
when  principal  liable  for  acts  of  agent,  lO— 232.     ' 
agent  may  deal  with  principal  after  relation  has  ceased,  23 — 352. 
deputy  received  forged  bill  liable  to  principal,  18—220. 
innocent  agent  sued  may  recover  damages  and  costs,  17—402. 
how  agent  paying  for  property  may  protect  himself  till  principal  pays  for 

goods,  24—357. 
one  appointed  agent  to  sell  machines,  harvesters,  if  sold,  etc,  to  pay  for ; 

when  title  passes,  24 — 363. 
when  principal  not  estopped  by  declarations  of  agent,  25 — 515. 
which  liable  for  rent,  2^—91. 
money  given  to  pay  check,  24 — 886,  837. 
cannot  justify  a  nuisance  as  an  agent,  1 7 — 705. 
bill  for  specific  performance,  contract  by  agent  must  allege  agency,  33 

—158. 
power  of  attorney  of  lunatic  when  executed,  void,  29 — ^99. 
insanity  unknown  to  third  person  dealing  with  agent  before  insanity, 

does  not  affect  act  of  agent,  29—99. 
lunatic  liable  necessaries  furnished  to  family  during  lunacy,  29— lOOl 
so  personal  representative  of  lunatic,  29 — 100. 
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agent  had  yerbally  sold  land  to  A.,  B.  went  to  owner  and  knowing  of,  but 

concealing  such  sale,  contracted  with  him  for  its  porchase,  20—78. 
proof  of  other  sales  by  master  competent,  10—232. 

See  Admiralty, 

Agreement, 

Arbitration, 

Architect, 

Attorneys, 

Auctioneer, 

Bank, 

Bona  fide. 

Bona  fide  Hold^, 

Contempt, 

Contractor, 

Corporations, 

Forged  Instrument, 


Fraud, 

Frauds,  Statute  of, 

Frattdulent  Agreements, 

Busband  and  Wife, 

Illegal  Agreement, 

Infant, 

Innocent, 

Insurance, 

Intent, 

Master  and  Servant, 

Negligence, 

Novation, 

Officers, 

Parol  Evidence, 

Partnership, 

Payments, 

Promissory  Notes, 

Railway  Companies, 

Batiflcation, 

Beward, 

Sale, 

Stockhoiders, 

Title, 

Trusts  and  Trustees, 

Undue  Influence, 

Writing, 

Wrongdoers, 

Principal  and  Surety, 

Agreement  changed,  contract  for  butter  from  milk  of  20  cows,  mast  be  full 
performance,  or  surety  not  liable,  28 — 414. 
nnless  conditions  strictly  complied  with,  surety  not  liable,  28--414. 


1 
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guaranty  on  credit  6  months,  {uirt  sold  on  4  and  part  on  6,  seller  waited 

6.  28-414. 
how  far  bill  of  goods  concloslve,  28 — 414 
so  though  purchaser  averaged,  28    414. 
guaranty  for  steam  engine,  different  one  supplied,  28 — 414. 
^  of  cargo  nuts,  those  on  deck  not  delivered,  28 — 415. 

of  canal  20  feet,  government  accepted  one  18  feet,  28^415. 

particular  kind  flour,  different  kind  delivered,  28 — 415. 

of  paper  payable  at  particular  bank,  not  so  payable  but  left  there,  28 

—415. 
of  floating  debt,  not  liable  for  note  credited  all  at  once,  28 — 415. 
for  loan,  part  turned  on  old  debt,  28—415. 
such  agreement  made  before  note  made,  fraud  of  principal  on  surety, 

28—415. 
question  of  beneflt  or  prejudice,  nothing  to  do  with  surety's  liability,  28 

—415. 
landlord  did  not  furnish  Croton  water,  28 — 416. 
after  surety  guarantied  lease,  landlord  and  tenant  agreed  for  repair  of 

buUding,  28—416. 
court  changed  amount  alimony  secured,  28—416. 
that  buildings  should  be  kept  insured ;  mortgagee  in  possession  changed 

situation,  28—416. 
^        for  rent  and  return  of  piano,  owner  sold  it  and  took  bill  on  Lcmdon,  28 

—116. 
creditor  waived  insurance,  28—416. 

surety  for  gas  used  by  A.,  who  moved  out  and  gas  supplied  to  B.,  com- 
pany not  notified  of  A.'s  removal,  28 — 417. 
two  partners,  one  retired  and  remaining  sold,  28 — 417. 
to  individual  not  liable  to  firm  of  which  he  Is  one,  28^17. 
surety  for  one  as  agent ;  he  taken  in  as  partner,  28 — 417. 
surety  for  one  as  agent,  he  and  partners  acted,  28-^17. 
surety  for  two  trustees,  one  died,  28 — 417. 
for  two  guardians,  one  discharged  by  court,  28^417. 
for  drafts  at  60  days  not  liable  for  at  90,  28—417. 
surety  for  the  making  of  improvements  ;  obligee  advised  prindpal  not  to 

make  them,  28—417. 
if  contract  provides  for  alterations,  surety  not  discharged  thereby,  28-417. 
that  officer  shall  obey  by-laws,  not  discharged  by  acts  ultra  vires,  28 — 418. 
one  indorsed  notes  on  condition  proceeds  to  be  used  in  purchasing  prop- 
erty to  be  sold  by  creditors  and  proceeds  applied  on  notes,  28 — 418. 
creditor  included  three  years'  insurance  and  then  failed  to  keep  insured, 

28—418. 
creditor  secured  by  chattel  mortgage,  which  allowed  principal  to  seU, 

28—418. 
creditor  sold  debtor's  property  under  agreement  to  apply  on  secured  debt, 

28-418. 
one  surety  received  mortgage  security  which  omitted  to  record  and  lost, 

28—418. 
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bolder  omllled  lo  charge  solvent  prior  indorser,  28 — 118. 

for  agent's   conduct,   released,  if  liability  of  agent  and   Temnnerati 

changed,   29—235. 
company  aUentd  by  paying  p«rt  in  stock,  20 — Z'i9. 
surety  insurance  agent  not  discharged  by  agreemeDt  insarera  to  gt 

grenter  comniiEslonB,  29 — 3S3. 
principal  agreed  to  pay  increased  interest,  20 — 38S. 
Interest  reduced  from  7  to  6  per  cent.,  28 — 116. 
Buret;  for  contractor  in  bnildlag ;  owner  to  pa;  75  per  cent,  before  finisl 

ing  ;  in  fact  paid  more,  20—388. 
surety  for  purcliases  cot  discharged  by  taking  principal's  notes,  20 — 881 
.      anrety  for  partners,  one  went  out,  29—888. 

surety  for  A.  not  liable  for  purchases  by  A.  and  partner,  20 — 38S. 
what  not  continuing  gaaranty,  29 — 383. 

surety  on  lease  for  one  year  with  privilege  of  TenemU,  20 — 884. 
surety,  by  bond  tor  agent,  not  discharged,  If  termt  of  employment  changed 

29—231. 
effect  non- performance  by  landlord  of  Independent  agreement,  28 — 419 
remedy  of  tenant,  28—410. 

mere  agreement  to  accept  less  will  not  discharge  surety,  28 — 119. 
change  not  affecting  surety's  position,  28 — ilB. 
landlord  agreed  to  let  premises  for  tenant  and  apply  rent  on  lease,  snret} 

not  discharged,  28—119. 
lessor  consented  to  reletting,   17 — 188. 
creditor  reserving  remedy  against  sureties,  28 — 119. 
new  agreement  will  not,  if  remedies  against  tuTttiet  eipreesly  reserved, 


if  rights  creditor  reserved  against  surety,  Dotwlthsiaoding  new  agree- 
ment, entitled  to  subrogation,  17-188. 
CoBateralt,  tailare  to  seasonably  collect  notes  received  as  collateral,  19 — SOS. 

taking  new  note  in  place  of  collateral,   19—308. 

taking   mortgage,   payable  in   future,   prima  facie  collateral  security, 
and  does  not  discharge,   10—803  ;   20— 336. 

It  creditor  holds  stock  as  collateral,  not  bound  to  sell  till  notified  to  do  so. 
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bond  cannot  be  varied  bj  oral  evidence,  29 — ^1. 
Exectitions,  mere  withdrawal  of  executions  does  not  discharge,  17 — 187; 
29—230. 

when  withdrawal  of  execution  not  levied,  discharges  surety,  19 — 303. 

when  not  by  stay,  given  by  statute,  19 — 303. 

not  by  mere  stay  of  execution  after  levy,  19 — 303. 

is  pro  tanto  if  goods  levied  on  released  by  creditor,  19 — 303. 

so  of  a  lien  on  real  estate,  19 — 303. 

levy  dismissed  on  motion  of  principal  debtor,  19 — 308. 

creditor  voluntarily  delayed  issuing  execution,  19 — 303. 

released,  if  after  judgment  creditor  by  agreem^U  precludes  himself  from 
collecting,  29—230. 

but  not  by  mere  failure  to  issue  execution,  29 — ^230. 

mere  levy  on  real  estate  does  not  discharge  surety,  29 — ^231. 

bvLt  discharge  AftoT  levy  does,  17—187;  29—231. 
JEBetending  time,  etc.,  surety  who  pays  bond,  becomes  creditor  and dischsiges 
co-surety  by  extension,  17 — 184. 

when  variation  of  agreement  extension  of  time  to  principal,  etc.,  dis- 
charges, 17—185. 

If  time  extended,  surety  discharged,  29 — 383. 

extension  and  new  surety  where  fact  one  maker  surety  not  known,  19 
—302. 

notified  parties  had  become  surety  as  between  themselves,  assented,  then 
extended,  19—302. 

if  grantee  of  mortgagor  assumes  mortgage  as  to  him,  mortgagor  is  surety, 
25—643;  29—227. 

actual  notice  of  such  assumption  need  not  be  shown ;  may  be  by  cireum- 
stances,  29—227. 

deed  notice  to  mortgagee,  25 — 644. 

after  notice  thereof,  mortgagee  must  do  nothing  to  mortgagor's  prejudice, 
29—227. 

grantee  assuming  mortgage,  becomes  principal  debtor,  mortgagor  dis- 
charged if  time  of  payment  extended,  19 — 302  ;  25 — 644. 

relation  not  changed  by  grantee  conveying  to  another  who  assumes,  25 
—644. 

creditor  made  valid  agreement  to  extend,  19 — 302. 

or  any  other  suspension,  19 — 302. 

so  anything  subjecting  surety  to  increased  risk,  19 — 302. 

otherwise  if  agreement  invalid,  19 — 302. 

usurions  agreement  to  extend  time,  17 — 186. 

when  and  where  usurioas  agreement  to  extend  discharges,  29 — 226w 

consent  of  surety  prevents  release,  19 — 302. 

creditor  got  judgments,  opened,  extended  time  to  answer  discharges 
surety.  19—302. 

extension  of  one  instalment  will  not  discharge  as  toothers,  19 — 302. 

mortgagee  arranging  with  grantee  not  assuming  mortgage  does  not  dis- 
charge mortgagor,   1 7 — 184. 

80  where  grantee  assumed  mortgage,  1 7 — 184. 
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purchaser  of  property  mortgaged  assuming  no  liabilitj  is  not  surety,  and 
extension  to  such  purchaser  does  not  discharge  debtor,  29 — ^224. 

surety  discharged,  if  time  extended  to  debtor  without  consent  of  surety, 
29—224. 

taking  judgment,  agreeing  not  to  issue  execution  for  six  months,  29 — ^224. 

surety  for  rent  not  released  for  future  rent  by  extending  that  due,  29 
—225. 

order  probate  court  extending  time  for  administrator  to  account,  29 — ^225. 

one  partner  selling  out  to  third  person  who  goes  in,  is  surety,  22 — 68. 

if  thereafter  gives  time,  retiring  partner  discharged,  22 — 69. 

mere  indulgence,  17 — 186. 

after  suit  creditor  received  part  and  dismissed  suit,  and  agreed  to  indulge 
principal,  but  no  time  fixed,  29 — 883. 
JudffmerUs,  no  contribution  in  Masseichusetts  against  representatives  of  de- 
ceased joint  co-surety,  29 — 231. 

if  joint,  dies  representative  not  liable,  1 7 — 184. 

recovery  of  judgment  how  far  merges,  relation  of,   17 — 184. 

recovery  against  one  joint  debtor  merges,  1 7 — 184-5. 

how  far  sureties  may  defend  against  judgment  or  finding  of  damages 
against  principal  on  account  of  fraud,  22 — 830. 

if  not  notified,  gross  exaggeration  of  damages  by  party  may  be  defence, 
22—330. 

whether  payment  of  a  judgment  against  principal,  by  a  surety,  extin- 
guishes it  so  surety  cannot  enforce  it  against  the  principal  debtor?  23 
—219. 

judgment  against  both ;  if  surety  pays  and  takes  assignment,  may 
enforce,  27—367. 

does  not  by  so  doing  extingaish,  27 — 868. 

and  may  have  paid  by  personal  representative,  by  decree  of  probate  court, 
27—868. 

though  rule  does  not  apply  to  payment  by  one  partner,  27 — 368. 

though  separate  judgment  against  him  as  indorser,  27 — 868. 

how  far  surety  concluded  by  judgment  against  principal,  2B— 788. 

when  surety  bound  and  when  not  by  suit  against  principal,  29 — 642. 
Notice,  surety  discharged  if  creditor  does  not  proceed,  after  notice,  to  collect, 
if  surety  injured,  29—227. 

mortgagee  refused  to  collect,  after  notice  from  mortgagor,  who  had  con- 
veyed to  one  assuming  mortgage,  29 — 227. 

mortgage  to  secure  debt  giving  sureties  requested  foreclosure  refused 
and  security  lost,  17 — 187. 

neglect  of  creditor  to  prosecute  after  request,  17 — 189. 

debtor  must  be  solvent,  etc.,  17 — 189. 

what  not  proper  request,  17 — 189. 

rule  in  Michigan,  17 — 189. 

in  Wiscofmn  creditor  not  proceeding  after  notice,  does  not  at  law  dis- 
charge surety,  19 — 303. 

otherwise  in  New  York,  19— 30&. 

where  after  notice  to  foreclose,  building  burned,  19—303. 
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to  whom  notice  must  be  given,  if  creditor  is  a  corporation,  20—227. 

requisites  of  notice  to  collect,  29 — 227. 

surety  notified  obligee  of  priocipal's  neglect,  and  demanded  remoTsl,  23 

—702. 
sureties  may,  bj  notice,  terminate  liabllitj,  if  no  period  of  Umitatton  fixed 

by  their  agreement,  23 — 702. 
on  lease  from  year  to  year,  notified  landlord  would  not  be  liable  for  next 

year's  rent,  23—702. 
no  defence  to  sureties  of  collector  that  if  officer  had  issued  warrant 

against  collector  could  have  made  deficiency,  23 — ^702. 
creditor  having  notice  of  relation  must  recognize  it,  22—67. 
and  if  required  must  proceed  and  collect,  22 — 67. 
but  see  in  Ol^o,  where  creditor  took  mortgage  and  released,  22— 6S. 
Selease,  release  of  sureties  to  one  undertaking  does  not  discharge  those  to 

another,  17 — 185. 
one  co-surety  released,  other  only  as  to  what  he  could  be  compelled  to 

pay,  17—188. 
surety  discharged,  if  creditor  compromises  with  debtor,  29 — ^224. 
in  Missouri,  indorser  held  released  by  compromise,  though  indoraer  joined 

in  and  requested  it,  29—225. 
surety  for  contractor  to  build  railway,  when  not  released  by  company 

mortgaging  its  land,  29—226. 
release  by  parol  of  one  joint  debtor,  29 — ^225. 
if  one  surety  released,  co-surety  only  released  for  what  one  released  could 

have  been  compelled  to  contribute,  29 — ^225. 
creditor  assented  to  composition,  1 7 — 189. 
if  grantee  assumes  mortgage,  grantor  cannot,  after  mortgagee  accepts 

such  assumption,  as  against  mortgagee,  release  him,  29 — ^231. 
if  releases  part,  mortgagor  discharged  to  extent  of  value  released,  29 — 227. 
MisceUaneous,  how  far  creditor  bound  to  disclose  circumstances  to  surety, 

25—441. 
bond  for  good  conduct,  must  disclose  past  criminal  conduct  to  principal, 

25—441. 
BO  sureties  not  liable  if  misled  by  publication  of  directors  as  to  condition 

of  bank,  25—441. 
indorser  not  liable  if  holder  knew  note  forged,  25^441. 
or  if  not  bona  fide  holder,  25 — 441. 
indorser  not  liable  because  of  fraud,  kxiowing  facts  but  not  law,  requested 

holder  to  extend  time,  liable,  25 — 441. 
surety  bonds  c-ashier  liable,  though  principal  had  been  guilty  of  frauds,  if 

unknown  to  directors,  25 — 442. 
not  discharged  by  failure  obligee  to  notify  of  principal's  default,  unless 

grew  out  of  want  of  integrity,  23 — 708. 
directors  not  bound  to  notify  of  default,  without  fraud  or  dishonesty,  25 

--442. 
otherwise  if  from  want  of  integrity,  25 — 442. 
principal  applied  money  on  previous  defalcation,  not  known  to  creditor, 

25—442. 
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indorsed  on  condition  all  creditors  should  sign  composition,  and    all  did 

not,  25—442. 
creditor  not  responsible  in  most  States  for  false  representations  of  debtor 

where  has  no  interview  with  surety,  25 — 442. 
otherwise  in  a  few,  25 — 442. 

in  some,  concealment  must  have  \)een  fraudulent,  25 — 442. 
creditor  bound  to  strict  integrity  and  complete  fairness  to  surety,  25 

—443. 
though  this  will  not  excuse  surety  from  reasonable  attention  and  dili- 
gence, 25 — 443. 
surety  must  not  induce  fraud  nor  become  an  indolent  victim,  25—448. 
if  put  upon  guard,  must  protect  self,  25 — 443. 
signed  for  $1,500  loan  ;  $1,000  loaned  and  balance  applied  on  old  debt, 

25-443. 
when  amount  of  loan  may  be  recovered,  25 — 448. 
when  not,  25—443. 
otherwise  if  agreement  to  loan  part  and  include  old  debt,  made  before 

surety  signed,  principal  fraudulently  concealed  facts,  25 — 448. 
creditor  no  reason  to  believe  principal  practising  fraud  on  surety,  25 — 443. 
surety  cannot  avoid  bond  on  ground  judge  taking,  misstated  contents,  25 

—443.  ' 

infant  and  another  conspired  to  have  such  other  appointed  guardian,  and 

then  both  to  squander  money;  surety  of  guardian  liable,  25 — 443. 
liability  of  surety  of  guardian  only  prospective,  25 — 508. 
if  has,  in  fact,  no  assets  when  bond  given,  surety  not  liable,  25 — 508. 
not  liable  if  guardian  has  already  sold  property  and  converted  proceeds, 

25—508. 
appropriation  of  amounts  due  on  several  bonds  binding  on  sureties  if  they 

sign  it,  25—508. 
how  payments  applied  in  such  case,  25 — 508. 
when  not  shown  defalcation  was  during  particular  term,  25 — 506. 
not  liable  for  defalcation  during  previous  term,  though  principal  had 

property  out  of  which  could  have  made  good,  25 — 508. 
when  principal  holding  two  offices  will  not  be  held  to  have  transferred 

from  one  capacity  to  another,  25 — 508. 
if  has  on  hand  funds  of  former  term,  sureties  liable,  25 — 509. 
administrator  charged  own  debt  in  inventory,  25 — 509. 
how  far  one  executor  liable  for  defalcation  by  co-executor  in  Indiana, 

25—509. 
when  second  administrator  cannot  recover  of  debtor,  where  first  sur- 
rendered certificates  of  deposit  and  redeposited,  25 — 509. 
new  note  taken  and  old  one  surrendered,    1 7 — 186. 
creditor  took  note,  got  discounted  and  with  proceeds  paid  old  note,  1 7 

—186. 
taking  drafts  and  to  extend  time  while  running,  17 — 186. 
arbitration  and  award,  1 7 — 186. 
failure  to  prove  claim  in  bankruptcy,  etc.,  17 — 186. 
neglect  of  sheriff,  creditor  not  party  to  it,  17 — 186. 
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jadgment  creditor  receiving  payment  may  discharge  though  other  defend- 
ants have  property,  on  which  lien,  1 7 — 187. 

creditor  neglected  to  record  security  mortgage,  17 — 187. 

creditor  took  a  new  mortgage,  17 — 187. 

mere  inaction  on  security,  1  7 — 187. 

cashier  bank  has  no  authority  to  discharge  surety,  1 7 — 187. 

creditor  levied  on  property  agreed  should  be  security,  1 7 — 188. 

debtor  offered  to  pay  creditor  persuaded  not  to,    1 7 — 188. 

creditor  told  surety  debt  paid,    17—188. 

creditor  must  apply  what  made,  on  oldest  of  two  Judgments,  17—188. 

merely  taking  additional  security,  1 7 — 188. 

stipulation  not  to  sue  principal,  1 7 — 188. 

surety  filed  bill  against  debtor  and  creditor,  1 7 — 180. 

surety  compelling  creditor  to  enforce  security  on  debtor's  property,  17 
—189. 

creditor  must  have  known  was  surety  when  agreement  made,  17 — 189. 

surety  discharg^ed  if  creditor  makes  payment  to  debtor  of  enough  to  sat- 
isfy claim,  17—190. 

otherwise  if  special  deposit,  17 — 190. 

so  if  not,  17—190. 

when  recovery  against  sheriff  precludes  recovery  against  sureties,  17 
—247. 

creditor  discharged  principal,  1 7 — 190. 

when  ratification  discharges  surety,  18 — 319. 

remedy  of  surety  who  desires  debt  collected  in  Indiana,  10 — 303. 

debtor  gave  second  surety  money  to  pay  debtor,  and  second  surety  may 
otherwise  appropriate  the  money.  19 — 304. 

otherwise  if  second  surety  promises  first  to  so  pay,  19 — 304. 

creditor  surrendering  security  surety  discharged  pro  tanto,  19 — 304. 

so  of  agreement  by  which  security  rendered  valueless,  19 — 304. 

garnishee  paying  under  order  of  court,   19 — 804. 

how  far  discharge  of  one  surety  operates  to  discharge  another,  19— SOi 

one  partner  buying  out  other,  buyer  becomes  principal  and  other  surety, 
22—67. 

one  not  surety  for  previous  indorser  simply  because  maker  agreed  to  get 
him  to  indorse  as  co-surety,  if  he  did  not  know  thereof  when  he  in- 
dorsed, 23—155. 

agreement,  A.  should  sell  B.  machine,  take  his  note  and  indorse  It  to  C, 
without  liability,  23—155. 

what  necessary  for  administrator  to  do  to  charge  sureties  for  himself  in 
another  capacity,  i.e.,  as  guardian,  23 — 167. 

how  far  sureties  bound  by  determinatiou  had,  made  a  transfer  from  self 
in  one  capacity  to  self  in  another,  or  from  one  term  to  another,  23 — ^167. 

how  far  surety  of  administrator  liable  for  debt  due  estate  by  principal, 
23—167. 

administrator  crediting  to  self  as  trustee,  whether  changes  liability  of 
sussties  in  either  capacity,  etc.,  23 — 167« 

did  not  cancel  judgment  against  self,  23 — 167. 
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principal  presumed  to  have  property  received  before  appointment,  23 

—167. 

when  gaaranty  secures  precedent,  and  when  only  future  debts,  23 — 482. 

when  surety  of  personal  representative  may  be  made  a  defendant  with  him, 
23—532. 

executors  of  surety  liable  for  principal's  defalcation  after  testator's  death, 
23—702,  703. 

so,  though  third  person  occupies  lands  rented,  23 — 703. 

U.  S.  guilty  of  laches  in  examining  principal's  accounts,  23 — 702. 

government  not  responsible  for  laches  of  its  officers  in  not  detecting  de- 
fault, 23—703. 

fiulure  to  recover  after  knowledge  of  default,  no  defence,  23 — 703. 

officer  private  corporation  for  one  year ;  sureties  not  responsible  beyond 
year  though  he  holds  over,  23 — 703. 

what  held  to  be  a  continuing  guaranty,  23 — 703. 

surety  cannot  claim  guardian  poor  used  money  to  support  ward,  and  fraud- 
ulently refused  to  claim  for  it,  23—850. 

right  of  surety  to  be  subrogated  to  preference  of  State  or  United  States, 
26—265. 

right  of  indorser  to  subrogation,  27 — 367. 

cannot  compel  creditor  to  first  resort  to  collateral,  27 — 367. 

he  may  pay  and  enforce,  27 — 867. 

though  others  also  interested,  27 — 367. 

in  Rhode  Island,  attachment  bond  extinguished  by  death  of  party,  28^419. 

judgment  against  principal  debtor  and  two  successive  sureties ;  last  surety 
paid  judgment  and  had  assigned  to  third  person  for  his  benefit ;  first 
surety's  land  sold  and  bid  in  by  second ;  principal  debtor  paid  judgment 
to  second  surety  who  satisfied  it ;  second  surety  redeemed  his  land  : 
held,  he  could  not  recover  of  principal  debtor  balance  paid  on  such  re- 
demption after  suing  second  surety  and  collecting  part  of  him,  28 — 680. 

agreement  debtor  to  assign  if  aU  creditors  assent,  not  release  surety  unless 
aU  do,  though  creditor  accepts  pro  rata  share,  29 — ^225.     . 

when  contract  one  for  performance,  and  not  for  indemnity,  20 — ^226. 

rescission  c^fter  breach,  does  not  discharge  sureties,  liability  for  breach,  29 
—226. 

payment  of  interest  in  advance,  29 — ^226. 

taking  new  note,  payable  in  future,  as  conditional  payment,  29 — ^226. 

mere  naked  promise  to  forbear,  does  not  discharge,  29 — ^226. 

part  payment  if  due,  not  sufficient  consideration  for  agreement  to  postpone 
and  not  discharge,  29—226. 

mere  forbearance  to  collect,  not,  29 — 226. 

surety  has  right  to  securities  which  creditor  holds,  29 — ^227. 

not  discharged,  if  what  not  released  sufficient  indemnity,  29 — ^228. 

mortgagee  allowed  mortgagor,  on  payment  of  certain  sums  to  require  re- 
lease of  part ;  grantee  of  mortgagor  and  mortgagee  assuming,  abrogated 
this  clause,  29—228. 

eredUor  asking  to  be  subrogated,  cannot  take  iiydemnity  to  sureties,  if 
they  have  released,  29—228. 
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Princdpal  and  Batttj — eoatiaued. 

moTtgRge  to  secara  one  drurt ;  when  crediting  sncb  an  m,  doM  not  pa;  the 

one  dnrt  so  u4o  dischai^  mortgage,  29—338. 
principal  borrowed  money  on  new  note,  agreeing  old  one  bIuII  be  lield  hj 

Bureties  to  new  one,  pajmeol  of  old  one,  29 — 228. 
tbotiKh  principal  Unble  by  eatoppel,  29—338. 
,  when  sureties  liable  for  failare  to  pay  debts,  principal  agreed  to  paj,  29 

— 82& 
creditor  secared  also  by  chattel  mortgage  ;  sareUes  releaaed  to  exiant  oF 

impairment  thereof  by  creditor,  29 — 229. 
depoeit  In  bank  by  debtor  does  not  operate  *e  payment  of  note  held  bj  it, 


debtor  gave  check  ;  when  sareties  discharged  by  failure  to  presNit,  f9 

-529. 
it  creditor  holds  ctdlaterals,  most  exercise  proper  diligence  in  realiiing, 

29—339. 
If  creditor  has  means  of  paying  secnred  debt,  must  do  so,  29 — 22S. 
if  creditor  has  funds  ought  to  apply  in  payment,  may  be  compelled  to  do 


creditor  may  collect  thongh  has  collateral,  and  retain  that  if  not  n^llgeal 

as  to  it,  29— aSfl. 
if  collateral  left  with  third  pereon,  creditor  not  liable  for  bis  ne^igence 

nnleaa  connivBB  with  him,  29—229. 
creditor  not  liable  for  negligence  of  tmstne,  29—229. 
geueisl  aanigiiment  to  eredilctf  for  benefit  of  principal's  creditors,  bo«  (ir 

defence,  29—339-330. 
creditor  praeentiDg  claim  to  peraonal  repre«entaLive  of  principal  Mtata 

solvent,  29—230. 
oral  agreement  surety  ahoold  not  be  called  on  nntil  eollateiala  sold  and 

proceeds  applied  in  payment  of  debt,  29 — 330. 
on  guaranty  of  collection  creditor  most  proceed  within  reasonaUe  tlm«. 

17—185. 
assignee  of  mortgage,  eoUeetiwi  guaranteed,  n^lected  to  coJled,  bnlld- 

inga  bamed,  29—230. 
merely  abandoning  foreeloGure  doee  not  discharge  surety,  20— SSO. 
n^leet  by  holder  to  proteet,  so  indorser  discharged,  dots  not  dJocbargv 

guarantor,  29—330. 
failure  of  creditor  to  file  claim  against  eetale  or  priueipaJ,  29— 331^ 
debtor  offered  creditor  money,  which  he  did  not  accept,  39— J3I. 
judgment  against  two  saretlee,  both  appealed  and  sfflrmed  aa  to  oae,  and 
reversed  and  new  trial  as  to  other ;  whether  right  of  contribalion  !«*, 
29—381. 
if  one  surety  pays  whole,  may  reoover  of  cojurely  half ;  if  '"■  "*"  '^' 

can  only  recover  eicesa  beyond  moiety,  29—231- 
in  Tenaet»ee,  officer  holding  pro«»m,  to  first  eollectof  principal,  89-231- 
note  for  |6,000  discounted  for  W.OOO,  29-383. 
loduoed  by  fraud  to  take  forged  note  does  not  discharge,  29-38S. 
Bnrety  discharged  by  novation,  29—383- 
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Principal  and  Surety — continued. 

property  given  in  satisfaction  ;  creditor  let  debtor  sell  and  he  appropri- 
ated proceeds,  29—383. 
when  surety  completing  job  is  employer,  30 — 387. 
liability  of  surety  of  clerk  for  negligence,  30 — 882. 
work  to  be  done  to  surety's  satisfaction ;  what  sufficient,  30 — 818. 

See  Alteration, 

Condition^ 

Former  8mt, 

Fraud, 

Oua/ranty, 

Illegal  Affreements, 

Memoranda, 

Merger, 

Parol  Evidence, 

Pa/rtner»hip, 

SaHtfaction, 

Set-off, 

Subrogation, 

Surety, 

Surviwrs, 

Undertaking. 

Privileged  Oommimication.    See  Evidence. 

Privity,  between  purchaser  and  clerk  making  search,  30 — 881. 

See  Master  and  Servant, 
JSailroad  Bonds, 
Subrogation. 

Privy,  overflowed  rendering  demised  premises  untenantable,  25 — 118. 

Prize  Packages.    See  Illegal  Agreements. 

Probate  Ooiirt.    See  E^ity, 

ExemUors  and  Administrators, 

Record, 

Wills. 

Process.    See  DisquaUflecition. 

Production.    See  Discovery. 

Profits,  when  may  and  when  may  not  be  recovered,  13 — 52 ;  22 — ^784  ;  29 
—110. 
when  participation  in  makes  persons  partners,  22 — 844. 
when  participation  does  not  pass  title  to  manufactured  article,  22 — 844. 
for  loss,  in  not  supplying  gas,  too  remote,  30 — 672. 

See  Damages, 
Partnership, 
Tenants  in  Common. 

Promise,  how  to  be  interpreted,  25 — 578. 

See  Agreement, 
Novation, 
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Fxooiifliory  Notes,  ooe  of  finn  made  indiTidcud  note,  induced  A.  to  sign  it  on 
statement  firm  debt,  snch  partner  cannot  sne  A.  without  being  fint 
personallj  liable,  18—176. 
when  troTer  lies  for  proceeds,  and  rale  of  damages,  24 — 358. 
If  under  seal  not  negotiable,  27 — 759. 

mere  suspicion  does  not  prevent  becoming  bona  fide  bolder,  27 — ^760. 
purchased  before  due  but  after  holder  bad  released  maker,  27 — ^780. 
bona  fide  holder  of,  given  on  gambling  transaction,  21 — 532. 
soSndoiser,  21^532. 

See  AUeratian, 

BiQs  of  EzcJuinge, 

Bona  fide  Holder, 

Default, 

Dureu, 

Oift, 

Money  Had  and  Beeeited, 

Negotiable  Instrument, 

Parol  Emdenee, 

Partnership, 

Principal  and  Agent. 

Froparty,  in  coffin  may  be  laid  in  person  furnishing,  28 — 656. 

See  Oambling  Inetrumente, 
Novation, 
Nuieanee, 
Obscene  Literature, 

ProBooator.    See  Consent. 

ProspectiTS  Demands,  how  far  assignable,  21 — 90. 

Prospectus.    See  Stockholders. 

Prostitute.    See  lUegcU  Agreements. 

Protest,  what  widrer  of,  waives,  16— -453. 

insolvency  of  maker  does  not  excuse,  19 — 293. 

when  promise  to  pay  after  due  waiver  of,  19 — ^293. 

taking  security  by  indorser  no  waiver  of,  19 — ^293. 

even  if  taken  after  maturity,  19 — ^293. 

proposing  to  pay  part  and  renew  for  balance  not  waiver,  19 — ^294. 

holder  left  more  than  twenty-four  hoars  for  drawee  to  consider,  whether 

must  notify  drawer  thereof,   19 — ^294. 
held  was  not  bound  peremptorily  to  present,  19 — ^294. 
of  note  certified  good  by  mistake,  and  subsequently  paid  by  bank  so  do- 
ing, 24—281. 

See  Bills  of  Exchange, 
Indorser, 
Memoranda, 
Parol  Evidence, 
Payment. 

Proadmate  Cause.    See  Negligence. 
Publication.    See  Default. 
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Pnbllo  Enemy,  eviction  bj,  25—113. 

when  teuant  not  baaad  to  repair  daoiagea  by,  tiff — 118. 
PnbUc  HMdtta.    See  BealtA. 

Nuitanet. 
PnbUo  Offlc«n,  connot  vote  on  proposition  interoBted  In,  27—387, 
wliBD  and  bow  ma;  be  removed,  28 — 335. 
See  Attachment, 
Offieert, 

Principal  and  AgejU. 
PnrcltMar,  when  may  avoid  chaitel  moitgage  as  fraudulent  agaiost  cred 
23-603. 
takes  odI  J  Interest  of  defendant,  20 — 66S. 

and  not  allowed  to  vacate  satisfaction  because  be  bad  no  title,  29- 
See  B<mafidt, 
Sat^faetion, 
Vendor  and  Vendee. 
ParohaMr  at  Judicial  Sale,  what  takes,  and  rights  under,  23-^330^. 


B  Hemlt.    Bee  Municipal  Corporalion* 
Quashing  Indlotment.     See  Indictment. 
Qnla  Timet.    See  C<mvej/aiice, 


■nto.     R(w  fiMatrm. 
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Railway  Oomptaiy—eonUnued, 

may  make  reasonable  rules,  28^794. 

parchaser  ticket  mast  inform  himself  as  to  transit  and  conduct  of  truu^ 

28—268. 
onus  not  on  company  to  show  passenger  knew,  28—269. 
conductor  may  eject  disorderly  passenger,  though  not  done  at  moment  of 

disorder,  28—269. 
one  advising  passengers  not  to  pay,  is,  28^269. 
but  must  tender  back  proportion  of  fare,  28—269. 
can't  eject  for  not  entering  particular  door,  28—269. 
when  may  be  ejected  though  offers  fare,  28—269. 
putting  off  for  not  paying  extra  on  train  instead  of  buying  ticket,  28 

—269. 
where  may  be  put  off,  28—269. 

refused  to  pay,  saying  hadn't  determined  how  far  would  go,  28—268. 
tendered  $20  gold  piece,  conductor  couldn't  change,  28 — 269. 
conductor  handed  back  too  much,  can  only  ride  distance  conductor  in  fMt 

retained  for,  28—269. 
if  passenger  tenders  inyalid  ticket,  cannot  be  ejected  till  fare  demanded, 

and  if  declines,  asked  to  leave,  28—269. 
remedy  of  passenger  carried  by  station  where  train  ought  to  have  sioi^wd, 

28—270. 
must  allege  train  was  one  which  ought  to  have  stopped,  28—270. 
got  on  train  which  ought  not  to  stop,  but  conductor  took  up  ticket  and 

agreed  to  do  80,  28—270. 
such  agreement  cannot  be  inferred  from  conductor  taking  ticket,  28—2701 
if  does  not  stop,  passenger  must  pay  to  first  station  does  stop,  or  may  be 

ejected,  28—270. 
even  though  train  occasionally  stops,  28—270. 
only  right  to  be  carried  according  to  custom  of  road,  and  must  ascertain 

whether  train  stops,  28—^0.* 
passenger  in  wrong,  and  cannot  insist  on  being  put  off  at  station  caUed 

for  by  ticket.  28—270. 
conductor  cannot  expel  while  car  in  motion,  28—^271,  276. 
or  if  attempts,  passenger  may  resist,  28—271,  276. 
expelling  remote  from  station,  if  reasonable,  28—271. 
when  provision  that  may  be  expelled  at  stopping  place  not  mandatoiy, 

28—271. 
passenger  paid  part  fare,  28 — 271. 

must  offer  to  return  money  before,  and  not  after  ejecting,  28—271. 
refused  to  pay  after  reaching  station  called  for  by  ticket,  on  ground  fare 

same  from  starting  to  another  station  farther  on,  28—271. 
rode  part  way  on  freight  train,  got  off  and  on  to  another  train,  28 — 271. 
passenger  having  ticket  may  be  ejected  if  refuses  to  show  it,  28 — ^27L 
so  if  have  lost  ticket.  28—271. 

surrendered  to  one  conductor,  and  called  for  by  another,  28—271. 
paid  for  ticket  to  B.,  giren  one  to  A.  only,  28—271. 
commutation  ticket  governed  by  rules  of  company,  28—272. 
duty  to  show  it,  28—272. 
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Railway  Oompany — continued. 

oommutation  ticket  left  at  home  bj  mistake,  28—272. 

had  it  about  person,  bat  ooaldn't  find  it,  28—272. 

another  allowed  to  ride  on  it,  sabaequently  taken  ap  by  condactor,  28 

—272. 
right  of  passenger  to  particular  seat,  28—272. 
holder  cannot  stop  over  and  ride  residue  of  distance  on  another  train,  28 

—272. 
though  allowed  to  do  so  by  another  conductor,  28 — 272. 
where  journey  interrupted  bj  accident,  28 — 278. 
if  over  two  roads,  at  terminus  of  one  may  stop  over,  28—278. 
such  tickets  coupons  of  each  road,  28 — ^278. 
if  one  who  stops  over  refuses  to  pay  fare  and  is  ejected,  conductor  must 

not  keep  ticket,  28—273. 
ticket  limited  as  to  <»m«,  28—278. 
stop  over,  indorsement  don't  change  as  to  time,  28—278. 
for  Saturday  undertook  to  ride  on  another  day,  28 — ^278. 
though  so  told  by  station  agent,  28—278. 
told  by  station  agent  could  ride  on  any  train  though  ticket  stated  only  on 

excursion  trains,  28 — ^278. 
'*  not  good  "  if  detached  from  stub,  28—278. 
from  A.  to  B.  cannot  ride  from  B.  to  A.,  28—274. 
company  bound  by  contracts  of  general  agents,  28—274. 
how  far  station  agent  may  bind,  28 — ^274. 
station  agent  of  another  road  told  could  stop  off,  28 — ^274. 
conductor  agreeing  to  put  off  at  station,  did  not  stop,  28—274 
conductor  agreed  to  slack  up,  28 — ^274. 

conductor  told  could  get  off  and  take  another  train,  28—274. 
passenger  got  off  on  conductor's  check  without  being  told  so,  28—275. 
conductor's  check  no  evidence  of  right  to  ride  on  another  train,  28—275. 
started  on  alow  train  and  conductor  told  passenger  his  check  good  on 

faster  one,  28—275. 
station  agent  told  passenger  at  time  of  purchase  particular  train  stopped, 

28—275. 
after  portion  of  way  two  branches,  must  take  shortest,  though  got  beyond 

divergence,  if  offered  ride  back  to  that,  28 — 275. 
only  entitled  to  ride  on  most  direct  route,  28—275. 
if  takes  other,  must  pay  additional  fare,  28 — 275. 
if  gets  on  wrong  train  must  pay  to  first  stopping  place,  28 — ^275. 
if  put  off  at  any  other,  must  be  reasonably  done.  28 — ^27fi. 
if  has  right  to  ride,  may  resist  attempt  to  put  off,  28—276. 
if  refuses  to  pay  and  car  stopped,  cannot  then  tender,  28 — 276. 
unless  at  regular  station,  28 — 276. 
conductor  sued  for  assault  and  battery,  must  plead  facts  giving  right  to 

eject,  28—276. 
cannot  show  bruises  fortnight  after  ejection,  28 — 276. 
passenger  injured  while  riding  in  baggage  car,  28 — 704. 
effect  of  temporary  visit  to,  28 — 794. 
regulations  as  to  riding  on  freight  trains,  20 — 395. 


RkUway  Company — wnlintud. 

ma;  make  raaHonable  rulM,  28 — 794. 
parcbaser  ticket  most  infonn  himself  as 


ODos  not  OD  compao;  to  show  passenger  koen-,  28 — 269. 

oondactor  may  eject  disorderlj  passenger,  though  not  done  at  momNitof 

diMTder,  38--2«». 
one  advising  passengera  not  to  paj,  is,  28 — 360. 
but  must  tender  back  proportion  of  fare,  28 — 26*. 
can't  eject  for  not  entering  particular  door.  28 — 268. 
when  maj  be  ejected  though  offers  fare,  28 — 369. 
putting  oS  Tor  not  pajing  extra  on  train  instead  of  bnjing  Ucket,  28 

where  may  be  pnt  off,  28—260. 

refused  to  paj,  saying  hadn't  determined  how  far  would  go,  28 — MS. 
tendered  $30  gold  piece,  conductor  couldn't  change,  28 — 268. 
oonduclor  handed  back  too  much,  can  only  ride  distance  conductor  in  fid 

retained  for,  28—368. 
if  psssenger  tenders  invalid  ticket,  cannot  be  ejected  till  fare  demanded, 

and  if  decliuee,  asked  to  leave,  28—368. 
remedy  of  passenger  carried  by  station  where  train  ought  to  have  stopped, 

28—270. 
mnat  allege  tr&in  waa  one  which  ought  lo  have  stopped,  28 — 370. 
got  on  train  which  ought  not  to  stop,  but  condnctor  look  up  tickf*  anJ 

agreed  to  do  so,  28—370. 
such  agreement  cannot  be  inferred  from  eondnctor  taking  ticket,  28—371 
if  does  not  stop,  paaeenger  must  pay  to  first  station  does  slop,  or  Bay  to 

ejected,  28—370. 
even  thongh  train  occasionally  stope.  28 — 370. 
only  right  to  be  carried  according  to  custom  of  road,  and  must  asoertsls 

whether  train  stops,  28—370.- 
passenger  in  wrong,  and  cannot  inaiet  on  being  put  oB  at  station  caDri 

for  by  ticket.  28—370. 
conductor  cannot  expel  while  car  in  motion,  28-^71,  370. 
or  if  attempts,  passenger  may  resist,  28 — 271,  376. 
expelling  remote  from  etaiion.  if  reasonable.  28 — 271. 
when  proviuon  that  may  be  expelled  at  stopping  place  not  mandalojy, 

28—271. 
passenger  paid  part  fare,  28 — 371. 

must  offer  to  return  money  be/ore,  and  not  after  ejecting,  28— ^H. 
refused  to  pay  after  reaching  sMtion  called  for  by  licliet,  on  gwand  ttn 

same  from  starting  to  another  station  further  on,  38^ — £71. 
rode  part  way  on  freight  train,  got  off  and  on  lo  mnoilmr  train,  28-^- 
passenger  having  ticket  may  be  ejected  if  rKfuscs  lo  show  il,  SS-STl. 
BO  if  have  lost  tickpt,  28—371. 

surrendered  to  one  conductor,  and  called  for  by  another,  28—871. 
paid  for  ticket  to  B.,  given  one  to  A.  only,  28-371. 
commutation  ticket  governed  by  roles  of  company,  28— 3i3. 
duty  to  show  il,  28—372. 
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Rape — continued. 

attempt  must  have  intended  to  use  force  if  artifice  failed,  21 — 192. 

what  sufficient  evidence  intended  to  use  force,  21 — 192. 

fraud alentlj  personating  husband,  2 1 — 192  ;  28 — 550. 

having  connection  with  insane  woman,  21 — 192  ;  28 — 550. 

with  idiot,  21—198. 

girl  under  ten,  21—198. 

whether  evidence  prosecutrix  had  intercourse  with  other  men  admissible, 

22—289. 
when  evidence  does  not  justify  finding  prosecutrix  properly  resisted,  24 
•  —778. 

woman  must  not  consent  during  any  part  connection,  28 — 550. 
must  have  made  all  resistance  capable  of,  28 — 550. 
utmost  physical  resistance  capable  of,  28 — 550. 
if  submits  through  fear,  28—550. 
difference  between  consent  and  submission,  28 — 550. 
on  young  girl  consent  not  defence,  28-— 550. 
fraud  on  feeble  minded  woman,  28—550. 

Ratification,  by  officer  being  present,  subsequent  meeting,  20 — 528. 

by  approval  minutes  previous  meeting,  20 — 523. 

commencement  suit  by  one  of  several  officers,  20 — 528. 

until,  by  son,  of  father's  contract,  not  binding  on  son,  20 — 664. 

effect  of  such  ratification,  20 — 664. 

contract  may  be  orally  ratified  after  majority,  20 — 665. 

not  necessary  should  know  legal  rights  when  ratifies,  20 — 665. 

receiving  money  for  lands  illegally  sold  by  guardian,   20 — 665. 

wife  indorsed  check  insurance  company  gave  husband  for  surrender 
value  of  her  policy,  while  husband  sick  and  she  taking  care  of  him, 
when  not,  22—708. 

part  satisfaction  by  trustee,  not  of  claim  against  corporation  wrongfully 
allowing  transfer  of  stock,  23 — ^754. 

must  know  all  facts  to  ratify,  23 — 754. 

by  one  partner,  of  firm  note  given  by  one  after  dissolution,  25 — 416. 

one  member  of  firm  cannot  ratify  for  others,  25 — 418. 

if  unauthorized  investment,  25 — 508. 

director  receiving  benefit  cannot  ratify  for  the  corporation,  26 — 889. 

judgment  against  principal  debtor  and  two  successive  sureties ;  last 
surety  paid  judgment  and  had  it  assigned  to  third  person  for  his  bene* 
fit ;  first  surety's  land  sold  and  bid  in  by  second  ;  principad  debtor  paid 
judgment  to  second  surety  who  satisfied  it ;  second  surety  redeemed 
his  land  :  held,  he  could  not  recover  of  principal  debtor  balance  paid 
on  such  redemption  after  suing  second  surety  and  collecting  part  of 
him,  28—680. 

receipt  of  proceeds  without  knowledge  of  unauthorized  warranty  not  rat- 
ification, 28—680. 

otherwise  with  knowledge,  28 — 680. 

so  if  agent  perpetrates  fraud  within  scope  of  authority,  28 — 680. 

receipt  of  own  property  no  ratification  of  unauthorized,  unknown,  collat- 
eral contract,  28—080. 
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See  AdmiraUy, 
Diaafflrmance, 
Fraud, 
Infant, 
Lujiatic, 
Novation, 
Partnership, 
Principal  and  Agent, 
Trust  and  Trustees, 
Real  Bstat«,    when  money  realized  for  lands  of  infant  descends  as  realty 
though  not  so  decreed,  17 — 616. 
when  of  married  woman,  17 — 616. 
testator  directed  to  be  sold,  and  gave  widow  in  lien  of  dower,  she  refused 

to  accept,  rights  of  parties,  17 — 616. 
how  sarplus  on  mortgage  foredosnre  descends,    17 — 616. 
when  will  directs  sale  of  realty  bat  not  sold,   17 — 616. 
suspending  power  of  sale,  17 — 616. 

statute  authorized  sale  of  lunatic's  real  estate  and  sold,  descends  as  per- 
sonalty, 17—616. 
when  insurance  passes  as,  18—769. 
meaning  of  as  respects  taxation,  19 — 104. 
lien  where  lands  contracted  to  be  sold,  23 — 106. 
owner  contracting  to  sell,  price  personal  estate,  23 — ^105. 
will  directed  land  to  be  sold  and  proceeds  distributed,  representative  of 

legatee  takes,  23—105. 
owner  died  after  confirmation,  representative  takes  purchase-money,  23 

—105. 
railroad  laid  out  during  life  of  owner,  but  damages  assessed  after  de- 
ceased, guardian  of  infant  children  entitled  to  sue  for  damages*  23 — 105 
through  lands  subsequently  sold,  23 — 105. 
land  taken  by  railway  company  appraised  ;  before  payment  owner  died ; 

heirs  take  damages,  23—105. 
do  corporations  take  fee  of  land,  or  only  an  easement?    26 — 404. 
when  railway  tracks,  telegraph  poles,  etc.,  in  public  streets  are,  28— 75i 

See  Assignee, 
^  Bankruptcy, 

Insurance,  Fire, 

Larceny, 

Legacy, 

Tax, 

Trusts  and  Truetees, 

Vendor  and  Vendee. 

Realty.    See  Executors  and  AdminiHrators, 

Reasonable  Time.    See  Dissatisfaction, 

Fraud. 
Receipt.    See  Fraud, 

Parol  JBhidenee, 

Trust  and  Trustees, 


AMERICAN  NOTES.  846 

Receiptor,  when  estopped,  12—882-8,  885. 

See  Index  to  Notes,  vol.  1,  title  *'  Ett&ppel" 

ReceiTer,  when  former  officer  of  company  will  not  be  appointed,  16 — 656. 
when  a  party  appointed,  1 7 — 720. 

may  bring  suit  to  set  aside  judgment  against  corporation  obtained  by  col- 
lusion, 22—655. 
when  appointed  in  mortgage  foreclosure,  23 — 788. 
when  may  reach  income  trust  fund  for  debtor's  benefit,  23—475  ;  24 

—544. 
foreign  may  sue,  26 — 15. 
requisites  of  complaint,  26 — 16. 
if  title  once  vested  by  law  of  place  where  property  situated,  not  divested 

by  law  of  another  State,  though  taken  there,  26 — 16. 
if  directors  waste  assets,  receiver  may  recover  of  them,  26—578. 
how  far  surety  bound  by  adjudication  against,  26—788. 
whether  money  in  hands  of  may  be  attached,  and  when,  28—198. 
when  allowed  for  outlay  not  previously  sanctioned,  30 — 668. 

See  Attachment t 

Chattel  Mortgage, 
Contempt, 
Coi'porations, 
Lex  loci, 
8toekholder$. 

Receiving  Stolen  Gk>ods,  must  be  indicted  for  in  county  where  recovered, 
l»-689. 

See  Larceny. 

Recital,  not  sufficient  to  show  purchased  for  value,  20 — 280. 

See  Marriage, 
Officers, 

Recognisance.    See  Evidence. 

Record,  on  grant,  mortgage  with  covenants  for  title,  after-acquired  title  passes, 
and  mortgagee  or  grantee  after  second  acquired,  bound  by  record  of 
former  conveyance,  26—472. 
if  defect  of  title  appears,  an  injunction  to  restrain  alienation  does  not  lie, 

27—809. 
deed  not  recorded  ;  executors  of  grantor  sold  under  order  of  surrogate  ; 
judgment  creditor  of  grantee  sold  and  got  sheriff's  deed  ;  which  pur- 
chaser gets  best  title,  27—670. 
when  recording  deed  is  delivery  and  when  not,  13 — 787. 

See  Bona  fide. 

Chattel  Mortgage, 

Conveyances, 

Notice, 

Vendor  and  Vendee. 

Redemption.    See  CluUtel  Martgagea, 

Pledge, 
Subrogation. 

t,  majority  may  hear  and  decide  after  notice  to  minority,  20 — 528. 
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Roferenoe.    See  Juriadictum, 

R«f6niuition  of  Agreement,  if  agieed  rent  to  cease,  bat  omitted  from  leue 
reformed,  25—116. 

See  Mistake, 
Wills, 

ReloMd.    See  Demand. 

Regiiter,  negligence  in  searching,  30  —881. 

Regulations.    See  Railway  Companies, 

Release,  by  parol  to  one  joint  debtor,  29 — 225, 

effect  of  release  of  one  of  several  joint  debtors,  21 — ^790. 

one  joint  debtor  paid  half  and  was  released ;  other  liable  for  half,  30 

—257. 
to  one  of  several  joint  debtors  what  others  must  prove  to  avail  themselTaB 

of,  17—247. 
payment  of  costs  only  by  one  wrongdoer,  1 7 — ^247. 
of  one  of  several  joint  wrongdoers,  21 — 790. 
covenant  to  sue  is  not,  21 — ^790. 
when  some  consent  to  remain  liable,  remedy  on  new  agreement,  21 

—790. 
notwithstanding  statute  in  New  York,  21 — 790. 
release  of  one  of  several,  reserving  rights  against  others,  21 — ^790. 
statute  in  New  York  as  to  release  of  one  of  several  joint  debton,  21 

—791. 
in  order  to  operate  under  statute,  must  refer  to  and  comply  therewitli, 

21—791. 
if  does  not,  operates  as  at  common  law,  21 — ^791. 
cases  under  such  statute,  21 — 792. 
one  executor  may  release  part  of  land,  22 — S06. 
effect  of  mortgagee  releasing  without  notice  of  subsequent  mortgage,  25 

—855. 
by  grantor  of  grantee  assuming  mortgage,  25^-645. 
when  not  under  claim  might  reconvey,  25 — 646. 
when  may,  25 — 646. 

by  grantor  where  grantee  assumed  usurious  mortgage,  25—646. 
by  principal  of  agent  applying  money  to  pay  note  of  another  indorsed  \ij 

third  person,  25—647. 
father  released  son  from  support ;  overseer  sued  son  as  fraadulent,  25 

—647. 
one  guarantied  note,  but  released  and  note  protested,  indorser  cannot 

recover,  25—647. 
by  creditor  taking  agent's  note,  29 — 668. 

See  Fra%idt 

Husband  and  Wife, 
NowtUon, 
Parol  Evidence, 
Partnership, 
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Relemae — continued,  ^ 

See  Satuffiction, 

Trust  arid  Trustees, 
Wrongdoers. 

Religioas  Societies,  rights  and  possession  of  pew-owners,  19 — 565 ;    24 — ^2. 

See  CorporcUions. 

Remaindermen,  sale  of  expectancy,  21 — ^90. 
life  tenant  most  pay  repairs,  25 — 724. 

when  entitled  to  have  amount  he  is  compelled  to  pay,  made  oat  of  land, 
25—724. 

See  Heirlooms, 
Life  Estate, 
Reversioner, 
Remedy.    See  Election, 

Statute, 

Remittitur,  case  remanded  unless  party  gave  security,  failed  to  give,  coart 

may  relieve,  28 — 78. 
in  New  York,  rule  as  to  sending  down,  intended  to  prevent  surprise,  28 

—78. 
if  regularly  sent  down,  ordinarily  party  not  relieved,  28—78. 
otherwise  if  irregularly  sent,  28 — 78. 
when  court  loses  by  sending  down,  28 — 78. 
coart  below  requested  to  return,  28 — 78. 
from  Supreme  Court  of  United  States,  28 — ^78-9. 

Remote  Damages,  on  negligence  in  making  search,  30—381. 
for  not  supplying  gas,  30 — 572.* 

See  Damages. 

Remote  Injmy.    See  Negligence. 

Remoteness,  two  of  same  name,  wrong  one  assigning  liable  to  any  one  injured, 
18—222. 

Renewals,  when  not  payment,  29 — 174. 

See  Chattel  Mortgage, 
Lease. 
Rent,  if  agreement  to  purchase  rescinded  by  consent,  not  ^liable  for,  16 — 347. 
when  trustee,  assignee,  executors,  administrators,  etc.,  liable  for,  and 

when  not,  26—90-1;  27—791. 
assignee  liable  for  use  and  occupation,  but  not  on  covenant  of  assignor, 

27—791. 
due  from  decedent,  how  to  be  paid  by  personal  representatives,  30 — 827. 

See  Covenants, 
Creditor's  BiU, 
Eminent  Domain, 
lUegnl  Agreements, 
Landlord  and  Tenant, 
Lease, 
Surrender, 
Tenants  in  Common. 
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Renta  and  Profits,  when  vendee  in  possession  charged  with,  20 — 701. 

See  Fraudvl^nt  Affreements, 

Repairs,  what  is  and  what  not,  16—73. 

rights  of  tenants  in  common  of  double  house,  one  stairwaj,  to  make,  22 

—828. 
to  be  made  by  life  tenant,  25 — ^724. 

See  LaiuUord  and  Tenant, 
Lease^ 
Municipal  Corporations. 

Replevin,  effect  of  judgment  of  discontinuance  as  to  title  of  property  in  suit, 

17—201. 
by  one  partner  against  officer  levied  on  others'  interest  on  replevin  bond, 

17—201. 
for  growing  crops,  1 7 — 309. 
will  not  lie  for  coffin  if  corpse  in  it,  18—427. 
property  perished  pending,  20—807. 
by  mortgagor  who  did  not  keep  tender  good,  20—801. 
by  mortgagee  for  fixture  detached,  20 — ^729. 
by  mortgagee  after  levy,  against  mortgagor  by  officer,  20—802. 
against  officer,  20—802. 
where,  to  become  due  on  levy,  20—802. 
damages  of  mortgagee  in  replevin,  20—802. 
by  foreign  receiver,  27 — 744. 
on  conditional  sale,  30 — 815. 

See  Accident, 
Fixtures. 

Repugnance,  reservation  of  right  to  proceed  for  goods  fraudulently  purchased, 

repugnant  to  act  which  legally  amounts  to  affirmance,  24 — 551. 
Res  adjudicata,  whether  if  judgment  too  small  by  mistake,  balance  may  be 

recovered,  18 — 561. 
when  sureties  not  bound  by  determination,  executor  had  not  paid  to  self 

as  guardian,  etc.,  23 — 167. 
when  beneficiaries  not  affected  by  suit  as  to  investment,  25 — 507. 
administrator  in  one  State  sued  upon  a  judgment  in  another  State  against 

another  representative,  20 — 12. 
when  and  how  far  motion  is,  when  and  how  a  motion  may  be  renewed, 

20— 101-8. 
clerk  must,  until  corrected,  tax  costs  according  to  order,  though  dearly 

wrong,  20—102. 
when  appeal  precludes  availing  of  leave  to  renew  a  motion,  20—102. 
binding,  though  no  order  entered,  20—102. 
when  may  be  renewed  on  different  state  of  facts,  or  by  supplying  defects, 

20—102. 
if  favor  denied,  no  bar  to  moving  as  matter  of  right,  20— 102-8. 
motion  not  usually  res  acljvdicata  as  to  a  suit,  20—108. 
whenU,  20—108. 

when  order  should  not  assume  to  prevent  suit,  20—108. 
father  not  barred  by  appointment  of  guardian,  20-^518. 
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Rmi  adjndloata — eofUinued. 

decision  on  habeau  corpus,  how  far  is,  28--40. 
when  frand  prevents  judgment  or  adjudication  being,  30 — 893. 

See  Executors  and  Adminigtrators, 

Former  8uit, 

Frcmd, 

Ghiardiany 

Parent  and  ChM, 

Besale, 

Wills. 

Rflsale,  when  and  how  ordered  against  purchaser,  23 — 212, 

may  be  ordered  against  bona  fide  purchaser,  21 — 557  ;  23 — 212  ;  29 
•  --555. 

not  allowed  without  notice  to  those  interested  to  oppose,  29 — 555. 

See  Saiitfaction, 

Readssioii,  how  much  necessary  against  a  fraudulent  settlement,  19 — ^190. 

for  fraud,  must  be  within  reasonable  time  after  discovery,  24 — ^712. 

when  not,  because  no  assent  to,  25 — 571. 

holder  of  forged  bonds  gave  them  to  maker  for  new  obligation ;  mtfker  not 

bound  to  return,  28—842. 

vendor  cannot  rescind  as  against  bona  fide  purchaser  from  his  vendor,  29 

—702. 

See  Chattel  Mortgages, 

Disaffirmance, 

Domicile, 

Forged  Instrument, 

Froiud, 

Frauds,  Statute  of. 

Illegal  Agreement 

Infant, 

Injunction, 

Mistake, 

Novation, 

Payment, 

Performance, 

Principal  and  Agent, 

Batiflcation, 

Bent, 

Repugnance, 

Sale, 

Specific  Performance, 

Surrender, 

Work  and  Labor. 

Reianration.    See  Easements. 

Res  gostSB,  declaration  of  physician  while  attending  patient  is,  29 — 860. 
receipt  given  on  payment,  admissible  as  part  of,  27 — ^759. 
pass-books  of  bank  as,  26—152. 
what  occurred  on  paying  check,  39 — 688. 

Vol.  II.  54 
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Rm  getUs — ecntiwud. 

declarationa  while  searching  For  Btoleo  property  Bdmiasible  on  InteDt,  29 
— «64 

See  Admncemejtt, 
Battardy, 

Dying  Detlarationt, 
WilU. 
BMldenc*,  wh«t  required  to  be  entitled  to  vote.  30—707. 

rraideat  of  one  district  canaot  vote  in  another,  30 — 707. 
changing  boundary  of  city,  30 — 707. 
iDtnate  of  asylum,  30—707. 
inmate  ot  county  Infirmary,  30 — 708. 
went  to  TeiBB  intending  to  remain  if  satisfied,  30—708. 
residing  elsewhere  as  public  officer,  30 — 706. 
college  BtadeniB,  30—708. 
inmate  of  county  poor  house,  30—708. 
See  Domicile. 
RMpoDdeat  Superior.    See  NtgUgenee. 

Raftnlni  of  Trade,  when  such  contracts  are  legal  and  wbeo  illegal,  20—803- 
when  valid  as  to  one  place  aod  not  as  to  others,  20—803. 
what  is  B  breach  of  agreement  not  to  engage  in  baslnres.  20 — 803. 
vendor  became  principal  stockbolder  in  corporation,  20 — 803. 
father  advanced  money  for  son  to  engage  in  business,  20 — 804. 
vendor  puhlisbing  new  book,  20—803, 
-vendor  agreed  vendee  might  receive  letters  relating  to  business,  bnt  him- 
self look  them,  20—808. 
to  entitle  to  injunction  must  allege  present  engagement  in  businras,  20 

-«08 
restrained  if  engages  in  business  within  spirit  of  sgreement,  20—803. 
mere  sale  of  good-will  doee  not  prevent  vendor  from  again  engaging  in 

business,  20—803- 
snch  agreement  not  assignable  and  assignee  cannot  enforce,  20 — 801 
□nder  agreement  not  to  "  locate  and  practice,"  no  breach  unless  does  both, 

20-804. 
vendee,  entered  into  partnership  with  vendor  for  year  U>  carry  on  baainas, 

releases  vendor,  20 — 804. 
agreement  to  withhold  property  from  market,  when  void,  20 — 804. 
when  agreement  by  A,  to  purchase  only  of  B.  void,  and  when  not,  30 

804. 
though  if  provides  that  on  default  B,  may  enter  and  sell  for  amount  dn^ 

that  may  be  enforced.  20 — 801. 
if  for  more  than  one  year  and  by  parol,  void,  30—804. 
if  vendor  repudiate  for  that  reason,  vendee  may  recover  back  what  paid, 

SO— 804. 
one  partner  cannot  bind  other  not  to  engage  in  busioeas,  20 — 804. 
rule  of  damages  on  breach  of  covenant  not  to  carry  on  business.  20 — 801 
Reanlting  Truiti,  when  one.  and  when  not,  from  one  person  paying  for  prop. 
erty,  and  taking  title  in  another,  26— B. 
Sea  T  wXs  ami  Tnutea. 
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Retum.    See  Satirfaetion. 

Reversioner,  when  cannot  recover  on  account  of  nuisance,  1 7 — ^705. 
sale  of  expectancy,  21 — ^90. 

remedy  for  injury  from  gas  if  negligence  of  life  tenant  contributed,  30 
—668. 

See  Bemaindermen. 

Revivor,  one  partner  died  pending  suit,  25 — 421. 
one  sued  and  he  died,  25 — 421. 

See  AbcUement, 
Extinguishment, 
Survivors, 

Revooation,  of  will  by  marriage,  birth  of  child,  etc.,  18 — 461. 
right  of  does  not  pass  to  assignee,  20—371. 

See  BismtiHfacHant 

Novation, 
WiOs. 

Reward,  power  of  municipal  corporation  to  offer,  20—648. 

public  officer,  whose  duty  to  arrest,  not  entitled  to,  30 — 865. 

sheriff  not  entitled  to  additional  compensation  for  services  to  prisoners, 
30—865. 

constable  charging  extra  for  going  out  of  county,  30 — 365. 

when  Governor  signs  proclamation  offering  reward  it  takes  effect,  though 
not  published,  30—365. 

may  be  withdrawn  before  rights  acquired  under  it,  30 — 365. 

though  cannot  be  after  services  rendered,  30 — 365. 

whether  entitled  to,  though  not  aware  of  it,  when  made  arrest  or  per- 
formed services,  30 — 365. 

on  compliance  with  terms  of,  entitled  to  it,  30 — 365. 

bound  to  pay,  though  person  returning  property  refuses  to  give  name  of 
principal.  30— 865-6. 

so,  though  makes  threats  if  not  paid,  30 — 365-6. 

"  liberal  reward  "  for  information  and  specific  sum  for  arrest,  when  enti- 
tled to  ''liberal  reward,"  though  not  specific  sum,  30 — 866. 

agreement  to  pay  or  carry  stocks  for  reliable  information  ;  rights  of  par- 
ties, 30—366. 

variance  between  proof  and  pleading,  30 — 366. 

by  town  for  information,  arrest,  etc.,  of  those  guilty  of  arson,  30 — 366. 

arrest  and  additional  evidence  long  after  original  disclosure,  30 — 366. 

one  employing  another  to  make  arrest,  entitled  to,  30 — 867. 

one  brought  thief  back  on  requisition,  though  arrested  by  others  in  an- 
other State,  30—367. 

one  found  out  principal,  but  not  accomplice,  30 — 367. 

merely  conmiunicating  suspicions  and  also  beliefs  of  others,  30 — 367. 

so  mere  statement  A.  is  guilty,  based  on  mere  suspicion,  30 — 367. 

for  escaped  prisoner,  though  after  arrest  taken  elsewhere  for  other  crime, 
30—367. 

on  conviction  entitled  to,  on  verdict,  if  no  further  proceedings,  30 — 367. 
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TLtrwtxd— continued.  aj\_^sKi 

BO,  though  tomisBBd  oo  moUon  people's  attornej.  3U— «>'■ 
BO,  though  used  u  witness.  30— 887-8. 
so  if  attorney  for  proeecQtor  dismisseB,  3fr— 367-8. 
•ccused  committed  suicide  before  conviction.  30—308. 
arrest  ot  fugitive  though  reward  unrevoked,  30— 868. 
mtindamaB  on  State  auditor  for,  30 — 368.  Jloitd 

Governor  authorixod  to   offer   $300,  oflered  »600 ;   legislature 

$800,  held  not  entitled  to  the  $200  in  addition.  30—368.         .,^goai>\ 
stakeholder  received,  to  be  paid  to  person  producing  reeoids ;  V^ 

cannot  be  recovered  back  on  ground  some  damaged,  SO-w*-    ^    gQ 
eices^ve  and   unreasoDable   reward   not  binding  on  govemm^"  ■ 

—368.  ,a^^  go 

State  statute  as  to.  does  not  apply  to  offeDces  against  Unitea  «™*" 

—368. 
interpleader  between  peisona  clumlng,  30 — 866. 
Riot,  tearing  down  bawdy  housee  nurter  supposed  right  to  di 
Rlpulan  Righta.    See  JtfavtgiMe  Riwn. 
Blak.     Bee   Vendor  and  Vendee. 
Bivan,  rights  of  public  and  of  ludividuals  in,  21—133- 

Bee  Najiigable  Biveri, 
Rnlea,  courts  have  do  discretion  to  disregard,  17—83. 


8. 

Sallon,  protected  by  ooarts  equity,  21—00. 
sua, 

Conditional,  conditional  sales  valid  at  common  Uw,  30— 81S. 
not  affected  by  statute  of  frands,  30— 81S. 

when  held  to  be  conditional,  and  when  not,  2S — 515-13-  rol^ 

when  transaction  is  a  conditional  sale  and  when  s  martgas^- 

for  determining  which,  lO— -203.  jjlj  p^j- 

upon  condition  payment  to  be  made  on  delivery,  no  title  pssBS" 

ment  or  waiver  thereof,  24—809.  ^lonorbad.  ^ 

and  assignee  tor  creditors  tekts  no  greater  righls  Ihan  U»g<^ 
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Sale — continued. 

if  mare  so  sold  has  colt,  belongs  to  vendor  till  mare  paid  for,  24 — 361. 

vendor  has  interest  which  may  be  levied  on.  24 — 861. 

vendor  may  mortgage,  and  efiPect  of  mortgage,  24 — 861. 

purchaser  on  such  contract,  until  full  payment,  has  no  leviable  interest, 
24-4J61. 

after  default  by  vendee  his  creditor  cannot  levy,  and,  on  tendering  bal- 
ance, maintain  trover  against  vendor,  24 — 861. 

vendee  ander  conditional  sale  may  recover  of  wrongdoer,  24 — 861. 

rights  of  vendee,  part  paid,  and  strict  performance  waived,  24 — 861. 

if  one  purchase  bona  fide  of  conditional  purchaser,  not  liable  till  demand, 
24—862. 

owner  of  land  may  contract  with  cultivator  in  whom  title  product  shall 
be,  24—362. 

and  may  provide  on  what  conditions  title  shall  pass,  24 — 862. 

such  transaction  not  conditional  sale,  24 — 362. 

of  stack  hay  not  to  be  cut  till  paid  for ;  title  in  vendee  subject  to  pay- 
ment, and  if  destroyed,  at  his  loss,  24 — 362. 

vendee  to  pay  over  first  money  received  on  resale,  when  title  passes  to 
purchaser,  24 — 862. 

bill  of  goods  A.  6.  sold  to  CD.,  when  parol  evidence  inadmissible  to 
show  A.  B.  sold  conditionally,  24—862. 

of  goods  to  be  sold  by  vendee  (i.e. ,  liquors)  title  passes  to  vendee,  24 — 862. 

may  be  sold  on  execution  against  him,  24 — 862. 

if  memorandum  of  sale  unsigned,  parol  evidence  to  show  conditional  sale 
admissible,  24—862. 

if  sold  absolutely  and  delivered,  effect  of  subsequent  agreement,  sale  shall 
be  conditional,   24—862. 

contract  may  provide  title  to  remain  in  vendor,  24 — 868. 

machines  sent  to  be  sold,  and  if  not  to  be  kept  for  sale  next  season,  bill 
sent  as  "sold,"  24—868. 

one  appointed  "  agent "  to  sell,  and  machines  sent  to  him,   24—^68. 

rights  and  remedies  of  seller,  of  buyer,  and  of  creditors  and  purchasers 
from  latter,  25—615-16. 

creditors  of  and  purchasers  from  vendee,  no  rights,   30 — 815. 

when  persona]  property  becomes  fixtures  so  seller  cannot  reclaim,  25 — 516. 

vendee  from  fraudulent  purchaser  gets  good  title,  25 — 516. 

goods  consigned  to  be  sold.  25 — 516. 

delivery  to  purchaser  without  payment  of  purchase  price,  25 — 516. 

when  carries  casks  as*  well  as  contents,  25 — 517. 

instrument  held  to  be  transfer  of  title,  and  not  conditional  sale,  2B— 211. 

though  unsigned  paper  not,  20—211. 

held,  title  passed  under  arrangement,  26 — 211. 

rent  to  be  paid  in  wheat,  no  title  passes  till  set  apart,  26—211. 

conditional,  title  does  not  pass,  26 — 587. 

even  as  against  bona  fide  purchaser,  26—^37. 

and  under  Missouri  statute,  though  not  recorded,  26—587. 

see  where  charged  in  favor  bona  fide  purchaser,  26—587. 

to  be  purchased  or  sold  on  owner's  account,  26—537. 
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Btle — eonlinued. 

effect  of  vendor  reeelling  nitlioat  offer  to  perform,  and  notice  to  vendee 

of  IntentioQ  to  resell,  24^230. 
if  vendee  do  not  psf  ttt  time,  caonot  snbeequently  tender  and  maintain 

replevin,  34—220. 
if  vendee,  an  requeet,  refuse  to  perform,  he  cannot  recover  back  amount 

advanced  Ihougli  vendor  sabaeqaentl;  sell  for  higber  price,  24 — 330. 
bow  broker  purchasing  and  pajing  for  property  maj  protect  himself  till 

principal  paje  for  property,  24 — 857. 
efiect  of  bill  of  lading,  24^-357. 

one  baying,  bound  to  take  notice  of  bill  of  lading,  24^-857. 
when  one  liable  in  trover  for  oonveKing  note,  and  rule  of  damages,  24 

— S58, 
and  deliver;  poeseBsiOD  under  fraud,  may  recover  back  property,  24 — 8S9. 
hut  bona  fide  pnrchaser  gets  good  title,  24 — 359. 
when  lapse  of  time  gives  parchaeer  good  title  to  stolen  property  pur- 


bow  title  acquired  in  such  case,  24 — 359. 

thief  traded  stolen  properly  for  other ;  pnrchwer  of  second  gets  good 

title,  24^-859. 
one  fraaduleotly  pnichased  goods ;  creditoro  attached,  and  by  agreement 

with  debtor  took  them ;  vendor  rescinded  and  sued  sheriff,  2B— 514 
one  selling  instrument  invalid  for  want  of  aothority,  dose  not  warrant 

validity,  20— 868. 
fraud  in  indaetng  to  resell,  though  first  contract  void  by  statute  of  frauds, 


agent  gave  credit  for  premium  on  policy  of  Insurance,  30 — B16. 
dispute,  and  agreed  to  pay  if  proved  receipt  thereof  to  satisfactlDn  of  Q., 

30-816. 
reaper  left  to  be  kept,  if  on  trial  satisfactory  ;  vendee  not  bound  to  try  at 

all,  30-816. 
when  not  bound  to  try,  if  other  ^milar  machines  did  not  work,  30 — 

816,  817. 
when  not  bound  to  keep  nntil  tried  both  as  a  reaper  and  a  mower,  30 

—817. 
what  not  reasonable  time  to  return,  30 — 817. 
when  offer  to  return  not  snffident  resdadon,  30 — 817. 
when  is,  30— 817. 
vendee  to  be  allowed  to  cat  five  acres ;  cat  more  on  tw  trials  after  seller 

notified  of  failure,  30—817. 
when  purchased,  iiouad  to  try  or  allow  trial,  30 — 817. 


Sal* — eontinvtd. 

Bee  JVoted, 

JlUgal  AffratmeTUl, 
PartneriMp, 

Pagmeat, 
Pledge. 

Prweipai  and  Agent, 

Stoppage  in  TraatiM, 

TUU. 

VUra  Vtrw, 

Vendor  and  Vendee, 

Warrantg, 

Work  and  Labor, 


Bal*  of  Stock,  ma;  deliver  dswIj  ioaaed  stock,  20 — 173. 
Batli&otion,  one  eieeator  or  kdnuuUtntor  ma;  ^ve,  22—806. 

hotrtuJadgmeDt  agmloHt  one  joint  wrongdoer  is  a  bw.  17—348. 

bow  tu  each  mfty  be  proaeented.  17 — 346. 

ptiTmeot  of  coeta  bj  one  wrongdoer,  17 — 34T. 

remedy  by  utar,  1 7 — 347. 

one  jointdebtor paid balf  and  waareleased;  otherllableforbalt, 30-^17. 

survivor  ma;  give,  3O-~S0S. 

if  one  betting  receive  part  of  moiiej  and  give  receipt  in  fall,  ma;  lecont 
balance,  21— .133. 

aheriS  cannot  collect  fees  If  pan;  has  eatisDed  Judgment,  except  in  cum 
of  coiluaion,  21— 6S4. 

remedy  of  part;  if  rocmved  loo  little  by  mistake,  21 — 5M. 

if  entered,  whether  may  be  treated  as  void,  21 — SS6. 

delivered  on  condiUon  not  compiled  with,  21 — 550. 

entered  on  forged  Batiafactioo,  21 — 5S6. 

bona  fide  parchaser  under,  till  set  aside.  21 — 556. 

sheriff  allowed  to  withdraw  and  amend  return,  21 — 550 

so  to  proceed  and  sell,  21—560. 

creditor  compelled  to  enter,  by  motion,  21 — 556. 

only  party  can  apply  tor  relief  against,  2 1 — S56. 

all  parties  Interested  in  oontinuance  entitled  to  notice,  21—550- 

may  maintain  suit  to  compel,  21—557. 

this  in  some  cases  preferable  to  motion.  21 — 5S7. 

suit  will  lie  torestnin  sale  because  judgment  paid,  21—557. 

when  creditor  may  issue  eiecuUon  and  show  property  sold  did  not  Woaj 
to  debtor,  21—557. 

see  as  to  justice's  execntioo  to  coosUble,  21—557. 

though  see  as  Ijetween  therifftiDdt  Judgment  debtor,  21—557. 

as  (o  how  far  Im^  operates  as,  21 — 557. 

Judgment  creditor  may  sue  to  have  prior  judgmonts  cancelled,  21 — 53i- 

owner  of  land  may  sue  to  have  mortgage  cancelled,  21 — K7. 

when  third  person  pays  to  sberifi  an  assignment  and  not  a  satisfactlA 
21—557. 
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Btttiwiaoiion'-eantinued.  . 

rights  of  honafde  parchaser  pending  and  before  vacation,  21 — 557. 

fonn  of  plea  in  such  case,  21—^7. 

lien  of  judgment  creditor  pending,  21 — 557. 

rights  of  bona  fide  purchaser  under  such  judgment  pending,  21 — 6Q 

as  against  debtor,  heirs  and  representatives,  relates  back,  21 — 557. 

one  taking  mortgage  knowing  satisfaction  fraudulent,  21 — 658. 

if  by  mistake  grantor  subject  to,  must  pay,  21 — 558. 

not  to  take  portrait  till,  etc.,  unless  satisfied,  25 — 669. 

when  not  set  aside  on  compromise  by  attorneys,  26—^. 

when  attorney's  release  fraud  upon  clients,  20 — 554. 

if  mortgagee  takes  deed  through  fraudulent  suppression,  and  sati 

mortgage,  it  will  be  reinstated,  29—554. 
when  subsequent  acts  waiver  of  right  to  reinstate  mortgage,  20 — 55 
when  not  reinstated  because  of  mistake  in  computing  amount  due, 

--564. 
when  assignee's  release  invalid,  20— 554. 
after  holder  transfers  ddft  cannot  release  security,  which  passes  as  i 

dent,  20— 554 
mortgagee  may  release  part  of  mortgaged  premises,  unless  second  m 

gagee  has  given  actual  notice  thereof,  20 — 554. 
when  possession  not  notice  of  second  incumbrancer's  equities,  20 — \ 
when  postponing  first  to  second  judgment,  as  to  personalty,  does  not  af 

lien  on  real  estate,  20 — 554. 
as  against  intervening  judgments  not  levied  on  personalty,  20 — 554. 
when  sale  and  satisfaction  not  vacated  because  defendant  had  no  ti 

20— 555. 
when  may  sue  judgment  for  that  reason,  20 — 555. 

See  ArbiircUion, 

Chattel  Mortgage, 
Diesaiirfaction, 
ExtinguUhment, 
Eueband  and  Wife, 
Legacy, 
Novation, 
Payment, 
Release, 

Work  and  Labor, 
Wrongdoers, 
Schools,  teacher  may  recover,  though  no  school  from  small-pox,  2B— 807. 
Bohool  Trustees.    See  TniHs  and  Trustees. 
Sea,  Jurisdiction  over  arms  of,  19 — 184. 

See  Boundaries, 
Jurisdiction, 
Larceny, 

Navigable  Rivers, 
SeaL    See  Novation. 

B««roh.    See  Negligence. 

Seaweedi  entering  another's  land  and  taking,  28 — 127. 
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Secret  Sooiettee.    See  Evidence.  . 

Slander. 

"  Secored  on  AppeaL"    See  Partnership, 

Undertaking. 

Seoiixity,  Diligence  of  one  holding,  14 — 303. 

See  Negligenee, 

Principal  and  Surety. 

Seduction/   See  Corroboration. 

Self-delence,  one  who  brings  on  fight  cannot  avail  himself  of  right  of,  19 — 625. 

killing  in  fair  fight,  manslaaghter ;  marder  if  unfair  advantage  taken, 
19-626. 

one  attacking  with  deadly  weapon  must  show  by  conduct  has  abandoned 
contest,  before  can  avail  himself  of  right  of  self-defence,  19 — 636. 

is  marder  if  kills  while  engaged  in  conflict  under  matoal  understand- 
ing, 19--626. 

offence  for  two  persons  to  lock  themselves  in  room  to  fight,  19 — 626. 

Selling  diseased  Meat,  criminal  liabUity  for,  21—144. 
civil  Uability  for,  21—144. 

Sentence.    See  Oriminal  Law. 

Service,  on  non-resident  corporation,  19 — 172. 

See  Contempt, 
Default, 
Memoranda. 

Set-cilj  creditor  having  right  to.  use  as,  or  to  sue  when  compelled  to  elect,  19 

—648. 
actions  in  different  courts,  19 — 648. 
if  factor  or  agent  sells  goods  in  own  name,  in  suit  by  principal,  purchaser 

may  set-off  debt  due  him  frola  factor  or  agent,  23 — 152. 
otherwise  if  has  good  reason  to  believe  is  agent,  23 — 152. 
stockholder  cannot  set  off  against  liability  debt  by  corporation  to  him, 

24—624. 
as  against  attorney's  lien,  25 — ^217. 
difference  between  motion  and  suit,  25 — ^217. 

attorney  may  protect  himself  by  taking  assignment  of  verdict,  25 — ^218. 
bidder  at  auction,  when  may  against   owner,  though  auctioneer  pays 

owner  and  sues  for  purchase-money,  20 — 46. 
when  depositor  may  set  off  against  claim  by  bank  or  receiver,  etc.,  26 

—140-2. 
when  bank  may  against  depositor,  26 — 140-2. 
owner  of  paid  up  policy  cannot,  against  mortgage  to  insolvent  insurance 

company,  26—383. 
depositor  in  savings  bank  against  mortgage  for  money  loaned,  26—383. 
insured  after  loss  against  premium,  26 — 383. 
stockholder  when  sued  on  statutory  liability,  may  set  off  what  has  paid 

for  company,  26—383. 
executrix  suing  claim  due  after  testator's  death,  debtor  cannot  set  off 

claim  then  due,  26—383. 
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Stt-oB — eontiaued.  , 

otherwise  be  to  money  to  pay  foDeral  expenses,  26 — 38S. 

in  snit  by  esecntor.  27—743. 

wben  paltj  defrauded  moat  use  other  meiina  of  Indemnity  he  potu 


or  debt  a^lnst  agent,  29—568  ;    30—667. 

when  one  defendant  may  set  ofi  claim  due  from  plaintiff  to  bim,  29- 

guods  iKloQging  to  one  sold  as  goods  of  partners,  29 — 706. 

by  sarviving  partner,   29 — 708. 

defeudant  cannot,  debt  due  lo  self  and  another,  29—708,  709, 

defendants  Jointly  liable,  one  cannot  debt  from  pl^ntifi  to  him,  29- 

Bo  suit  against  partners,  one  cannot  set  off  debt  dne  to  him  individi 

29—709. 
claim  in  favor  of  two  of  several  defendants,  29 — 709. 
due  defendant  and  another,  not  against  defendant  alone,  29 — 709. 
suit  by  A.  cannot  claim  against  A.  and  B.,  as  partnera,  29 — 70S. 
suit  against  two,  one  in  Penntyltania  set  oB.  claim  figBinet  him  ani 

other,  29—709. 
SQtvivors  sued  cli^m  against  estato  of  deceased  ;   latter's  represental 

cannot  set  off  balance  due  decedent  from  partnership,  29 — 709. 
A.  and  B.  being  putaers,  A.  made  note  indorsed  by  B.     A.  made  i 

ments  W  holder  nnder  agreement  to  be  credit^  to  B.,  and  not  indoi 

on  note  ;  not  set  off  agfJnst  note,  29—709. 
when  unliquidated  account  cannot  be  set  off,  29 — 709. 
right  of  Baretj  to  set  off  couoter-claim  dae  principal,  29^709. 
cannot  ordinarily  do  so,  29—700. 

nor  in  salt  between  co-sureties  for  coatribatlon,  29—709. 
though  m«^,  any  payment  by  principal  or  sum  realized  from  aecnri 

29—708. 
junior  incumbrancer  may  inrist  debt  from  mortgagee  to  mortgagor  be 

off,  39—709. 
bat  not  where  account  has  passed  to  assignee  of  mortgagor,  29 — 710. 
first  mortgagee  may  pay  mortgagor  if  has  no  notice  ot  equity,  29—71 
saroty  may  take  assignment  from  principal  and  interpose.  29 — 710. 
when  surety  may  avail  himself  of,  2— «87 ;  29—710. 
surety  may  defend  on  ground  signed  on  conditions  not  complied  wit 

29—710. 
principal  debtor  may  intetpose  set-off  In  his  faTor,  22 — 710. 
cannot  be  Sled  in  two  suits.  30— 357. 

merged  in  judgment  pending  suit  in  which  plead.  30— 257. 
Bee  Attorney, 


BettUmotit — etmtiniud. 

Svt  fiat^faetion 
aheriff. 

Trvntand  Tnutu*. 
B«v«*l  Dabton.    See  Eet-off. 

a«ww,  liabiUtj  of  oitj  ror  diBch^rging  sewage  Into  euud,  18—388. 
liabtllt;  o(  city  (or  damage  by,   19—8. 
CKOsIng  water  to  be  diechaiged  on  lands  of  dtiaeu,   19 — 8. 
gutter  Inenfflcient,   19 — 8. 
on  private  property,  liability  of  dty,  19—8. 
eonid  not  aaaew  beneBIa,  19—8. 
See  Eatemejit, 

Munteipal  Oorporatiotu, 
KegHgenes, 

Waier  and  Watareourta, 
Wrongdoeri. 
SharaholdaiB.     See  Corporate  EUaion, 
Oorporalumi, 
atoekhMert. 
Sharifi,  when  recovery  against,  preclnden  suit  tgainrt  suretin,   17—2*7. 
when  deed  by  corrected,   18 — 560. 
when  HtomBy  liable  to  for  fees,  21—553  ;  30—117. 
when  entitled  to  poundage  on  settlement,  tboogb  property  incambawa 

for  all  worth,  21—598. 
when  entitled  to  poandage  cm  valne  of  property  levied  mi,  i»th«  ttmi 

Mnoant  reallMd,  29—958. 
If  eieeattons  to  two  ooonties,  each  en^tled  to,  though  cannot  be  tww 

collected  of  party,  21—558. 
two  sheriffs  levied,  debt  paid  to  one,  remedy  of  other,  29—551 
when  d^«ndaiU  mnst  pay  poundage  before  released  from  imprisoBB^t 


entitled  to' poundage  on  arrest,  tboogh  defendant  diaebarged  bucanvW 

prior  eiecntiou  against  property,  21 — 558. 
even  though  gets  poundage  on  new  eiecotion  againd  pn^ieity.  2 1— »•■ 
whether  entitled  to  poondage  if  process  set  aude,  31— MS. 
otherwise  if  sberitTB  own  proceedings  irregular,  21 — 553. 
on  what  sum  If  i»aed  for  too  much  by  mistake,  21 — 55S. 
Bheriff  not  entitled  to  poundage  unices  has  levioi,  21 — 558. 
though  defendant  has  property,  21 — 563, 
cannot  sell  to  colleet  (eee  after  judgmoit  satirited  hj  party,  •nk«  <w- 

losion,  21—554. 
thonirh  acivDied  throuuli  mistake.  21 — 554. 
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BhwM— continued. 

when  cannot  be  allowed  for  man  to  keep  and  watch  property  levie 

29--568. 
may  be  allowed  to  withdraw  and  amend  return,  21 — 556. 
and  to  proceed  and  sell,  21 — 556. 

sheriff  may  recover  for  what  does  beyond  duty,  21 — 657. 
whether  as  between  him  and  judgment  debtor  return  conclusive,  2 1- 
if  lets  attorney  take  moneys  on  partition  sale,  liable,  26 — 51. 
fees  where  judgment  modified  after  levy,  29 — 558. 
sheriff  and  not  county  liable  to  jailor,  29 — 553. 
fees  and  salary  all  sheriff  entitled  to,  29—558. 
property  levied  on  and  stay  granted,  29 — 558. 
when  receiptor  to,  estopped,  12 — 882-8,  885. 

See  Attachment, 
Chattel  Mortgage, 
Fraud, 
Offlcere, 
Reward. 
Shmiffs  Deed.    See  Vendor  and  Vendee. 

Sherifi's  Sale,  what  purchaser  under  gets,  and  rights  under,  23 — 220-2. 
if  mistakenly  sells  wrong  lot,  purchaser  entitled  to  have  right  one  sc 
23—222. 

See  Easement. 
Shipowner.    See  Negligence. 

Shipf  and  Vessels,  when  owners  may  surrender  vessel  and  only  liable  for 
value,  16—264. 

See  Chattel  Mortgage, 
Jurisdiction, 
Vessels. 

Sickness.    See  Accid&nt. 

Sfgnature,  not  necessary,  at  common  law,  to  due  execution,  22 — 892. 

Signs,  right  of  one  tenant  in  common  to  keep  up,  23 — 41. 

See  Negligence. 
Singer.    See  Injunction, 
Performance, 
Specific  Performance. 
Slander,  how  far  must  name  customers  lost  by,  16 — 552. 
words  used  by  witness,  18 — 188. 
words  used  by  juror,  18 — 188. 
by  a  clergyman,  etc.,  18 — 184. 
by  a  Roman  Catholic  priest,  18 — 184. 
complaint  to  lodge  "  odd  fellows,"  etc.,  18 — 184. 
trial  before  medical  society,  18 — 184. 
may  deny  and  justify,  29 — 818. 
of  goods  of  rival  tradesman,  30 — 218-5. 
of  partnership,  30 — 218-4. 

See  Evidence, 
Witness. 


SlaBplng  Oar.  Sect  Carriert. 
SnuO-pox.  See  Negligent^. 
Society.    See  Medical  Soeiet]/, 

Prineipid  and  Agent. 
Soldlar.    See  llUgal  AgreemeiUt, 

Ntgligenct. 
SoUoiton.    S«e  Attomeyt. 
Barerelgtt,  JariBdictioD  over  foreigo,  26 — 175. 

See  Untied  Sattt. 
BoTaraignt;,  jurisdiction  over  anus  of  aea.  19 — 184. 
See  Eminent  Dcmain, 
Juritdietion, 
Patent. 
Special  Damagei,  how  far  must  name  cDHtomera  lost  bj  elaoder,  10 — KB. 

f mm  nuiuDce  must  be  pleaded,  17—706. 
pacific  Perfonnanca,  of  agreement  by  actor  or  siager,   17 — 100. 

of  agreement  by  fatter  to  give  son  farm  if  wonid  enter  and  improve  it, 

19—683;   22-539. 
but  HgreelDent  most  be  claarty  proven,   19 — 683  ;   22—540. 
and  must  show  plaintiff  perfonoed  and  will  sDBtain  injary  without,  10 

— «8S. 
If  not  allowed  on  partition,  son  allowed  for  improvements,  19 — flSS. 
when  statDte  of  limitationa  rnna  against  suit  for,  by  aon,   19 — 688. 
one  who  had  signed  many  bonds  aupposed  had  signed  one  and  »grtad  to 
.      pay.  still  Dot  lUble.  20—597. 
wliMi  decreed  and  when  not,  with  abatement,  if  vendor  cumot  fully  p«- 

fonn,  20— 701-a. 
agreement  to  convey  lauds  owned  by  another,  20 — 703. 
requisites  of  case  for,  of  parol  contract  relative  to  lands.   22 — 304. 
father  agreed  to  give  son  half  mill ;  willed  him  half ;  sod  not  entitled  to 

half  under  eooCnct  and  other  half  under  will,  22— 6W. 
making  Improvements  by  vendee  in  poesessiou  puraaant  to  oral  agm- 

ment  entitles  to,  22—764. 
continued  posseesioD  by  tenant  inconmstenC  with  prerioas  tenancy,  suffi- 
cient, 22—764. 
Improvements  pursuant  to  understanding  by  one  previously  ii 
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Specific  Performance — continued, 

mere  possession  wrongfully  obtained,  insufficient,  22 — ^765. 

so  under  contract  for  rent,  22 — 765. 

possession  must  be  referable  to  agreement,  22 — 765. 

must  be  delivered  by  or  taken  with  consent  of  vendor,  22 — 765. 

act  must  be  in  part  performance  of  that  particular  contract,  22 — 7i 

must  clearly  appear  vendee  took  possession  with  known  permissi< 

vendor,  22—766. 
if  statement  seller  as  to  land  untrue,  purchaser  may  refuse  to  perform 

— 3»5. 
not  decreed  with  abatement  for  dower,  if  wife  refuses  to  join,  20— 
of  renewal  of  lease,  not  enforced  if  lessee  has  allowed  use  contn 

terms  of  lease,  27 — 525. 
of  agreement  for  particular  kind  of  stairway,  27 — 525. 

See  FraudSt  Statute  of, 
LecLse, 
Letters, 

Vendor  and  Vendee, 
WiUs. 

Spiritualism.    See  Undue  Influence, 
Splitting,  causes  of  action,  29 — i594. 
Spring.    See  Water  and  Watercourses, 
Stain,  how  easement  for  acquired,  25 — 774. 

specific  performance  of  agreement  to  build  particular  kind  of,  27— 

See  Easement. 

Stakeholder.    See  Oaming. 
Stamp.    See  Illegal  Agreements, 

State,  lines  of,  how  determined,  19 — 184. 

when  entitled  to  preference  over  other  creditors,  26 — 265. 

how  far  liable  for  costs,  26—265. 

liability  to  suit,  26—265. 

may  appear  and  consent  to  litigate,  26 — ^265. 

liability  to  counter-claim,  26 — 265. 

grantee  of  State  may  be  sued,  26—265. 

power  to  render  judgment  against,-  27 — 145. 

liability  to  convict,  30— 837. 
r  See  Lex  loci. 

United  States, 
f'  State  Oourts,  compelled  to  elect  between  those  and  Federal  courts,  25 — 5. 

power  to  restrain  proceedings  in  Federal  court,  27 — 806. 
i  See  Jurisdiction. 

Statute,  repealed  after  amount  of  claim  determined,  16—826. 
^  when  directory  and  when  mandatory,  17 — 23. 

^  when  may  confirm  invalid  proceedings,  18 — 822. 

when  confers  vested  right  so.  cannot  be  infringed  upon,  20 — 808. 
effect  of  one  passed  pending  forfeiture  of  stock,  22 — 409. 
resident  of  one  State  not  chargable  with  knowledge  of  statutes  of 
other,  27—463. 


j» 
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BUtnU — eontimted. 

no  defence  to  finannal  officer  thkt  aUtaW  fmodnleDUy  p«»ed,  28 — 5. 
wbeo  printed,  of  anotlier  Sute,  ma;  be  read,  28 — 37,  39. 
aa  to  larcenj  of  property  Id  anotber  Slal«,  conaUtDtional,  28 — 624. 
nben  corpontloD  included  in  word  "  penon,"  28 — 7S&. 
Bee  Dai/, 

Ditguaiifieation. 
Statnt*  of  Umitationa.    See  LimUation*,  Staittte  <tf. 
Statntory  Daty.     9ee  Agnement. 
Bt«7,  granted  on  ground  suit  veiatloos,  etc,  17 — 148. 
ot  one  action  till  oUien  tried,  26— MS-251. 

when  not  entitled  to  on  motion,  but  moBt  plead  facts  in  jnstiSeaticn,  28 
—880. 

See  Bsmknifteg, 
ItyuTietioju. 
BtaamboBt.    See  Carrier*. 
StMBi-wliliUa.    See  NegUgmee. 

Stanographar,  when   expenBe  of  notce  of  cannot  be  taxed,  26 — 368  :   S9 
—642. 

Bee  Att<3mes/i, 
CoiU, 

Memoranda. 
BUpoIatlon.    See  Mittake. 
Btook,  money  lent  to  give  fictiUons  valae  to,  29—669. 

ofier  of  reward  for  reliable  information,  and  tgneawot  to  csrry ;  ligMa 
of  parties,  30—866. 

Bee  Bimajide. 

•     Lietnte. 
Stockbroker,  whan  credltois  cajmot  reach  proceeds  of  sale  of  seat,  23 — 477. 

See  Orediion. 
Stookholdara, 

Books,  how  far  books  o(  corporation  eridence  in  faTor  of  or  againat,  20 
—755. 
what  mast  prove  to  make  books  evidence,  20 — 750. 
chargeable  with  notice  of  entries  in  books,  and  trae  meaning,  2fl — 161. 
so  with  fraud  perpetrated  on  bim  and  on  oompanj',  and  when  moBt  npn- 
dlate,  26—151. 
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Stockholders — cantiniied. 

when  corporation  liable  for  debt  contracted  bj  promoters  of  com] 

fore  its  incorporation,  23 — 643. 
not  liable  for  debt  before  incorporation,  25 — 874. 
not  liable  for  tort  of  corporation,  28—^7,  700. 
Stocky  trarurfer  of,  stock  transferred,  forged  power  of  attorney  ;  attor 
transferee  not  necessary  parties  suit  by  owner  to  compel  issae  o 

shares,  23—752. 
corporation  liable  to  owner  of  stock  if  transfers  on  forged  pow( 

—753. 
stock  transferred  on  forged  assignment,  18 — 223. 
rights  of  bona  fide  holder  such  stock,  18—222. 
assignment  genuine,  company  negligent,  18 — 222. 
remedy  old  stockholder  against  new,  18 — 222. 
transfer  by  guardian  ineffectual  to  transfer  infant's  stock,  23 — ^75i 
effect  of  trustee  transferring  stock,  23—758. 
what  not  ratification,  23 — 754. 
one  of  two  trustees  cannot  transfer  stock,  22 — 801. 
otherwise  if  improperly  invested,  22 — 804. 
stock  can  only  be  forfeited  in  manner  pointed  out  by  law  and  ar 

22— i06. 
must  be  strictly  complied  with,  22—407. 
unless  authorized  by  charter,  trustees  have  no  power  to  pass  b 

relative  to,  22—407. 
statute  as  to,  by  railroads  in  N.  Y.,  22—407. 
how  far  administrator  may  sell  stock,  29 — 280. 
right  of  foreign  representative  to  transfer  stock,  26 — 16. 
how  far  those  of  other  States  may,  26—16. 
tender  of  bonds,  29—280. 
by-law,  stock  only  transferable  on  consent  of  majority  of  stockhol 

29—280. 
corporation  liable  for  refusing  transfer,  23—754;  28—842;  29— 
fact  stockholder  gave  little  value  for  stock,  29 — ^280. 
rule  of  damages,  28—842. 
liable  to  assignee  for  illegally,  under  Invalid  by-law,  refusing  tram 

29—280. 
so  to  suit  in  equity,  23—754;  29—281. 
in  some  States  to  mandamus,  23 — ^755. 
in  some  not,  23—755;  29—281. 
how  writ  directed  in  such  case,  23 — 755. 
cannot  be  compelled  to  transfer  stock  illegally  issued,  23 — 755. 
corporation  liable  to  holder  of  stock  for  illegally  transferring  it,  29 — ^ 
municipal  coxporation  liable  to  eegtui  qtte  trtut  for  illegal  transfers  of 

stock,  23—758. 
so  a  bank,  23—758. 

assigned  but  not  transferred  on  the  books,  13 — 40. 
Subscription,  assurances  that  subscription  for  stock  would  not  be  called 

till  certain  amount  signed,  good  defence,  16—588. 
Vol.  II.  55 
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Stockholden — eontinued. 

persons  receiyiog  sabscription  before  iDoorpormtioo,  are  not  agents  of  cor- 
poration bat  of  pnblic,  27—737. 

remedjr  of,  if  indnced  to  subscribe  hy  fraad,  30 — 186. 

prospectus  suppressed  facts,  30 — 186. 

assignee  of  mortgage  to  secure  subscription  fraudulently  induced,  30 
—186. 

as  against  creditor  or  receiver,  fraud  no  defence,  30 — 186. 

resolution  op  eve  of  insolvency  that  all  paying  five  per  cent,  to  be  released, 
30— 186. 

agreement  subscription  may  be  withdrawn,  30 — 186. 

settlement  of  alleged  fraud  not  binding  on  receiver,  30 — ^186. 

rights  of  one  where  company  agreed  to  redeem  stock,  30 — 186. 

agents  practicing  fraud,  personally  liable,  30 — 186. 

subscription  delivered  as  escrow,  but  voted  on  stock,  30 — 186. 

on  condition  that  in  judgment  of  directors  sutficient  subscribed ,    30 — 186. 
Suit  by,  when  may  sue  corporation  and  new  stockholder.  29 — ^280. 

when  may  maintain  suit,  22—655;    26—^38;    27—379. 

company  and  directors  necessary  parties,  22—655. 

stockholder  cannot  sue  unless  corporation  refuses,  22 — 657. 

requisites  of  complaint  in  such  a  case,  22 — 657--8. 

creditor  cannot  maintain  suit  against  directors,  22 — 658. 

stockholder  cannot  maintain  suit  for  mere  depreciation  of  own  stock  from 
misappropriation  by  directors,  22 — 658. 

bill  in  equity  to  recover  for  misappropriation,  22 — 658. 

wliat  proper  allegation  request  that  corporation  sue,  22 — 658. 

lender  of  money  not  affected  by  misappropriation,  22 — 659. 

must  promptly  avail  themselves  of  remedy  for  misapplication,  or  relief 
refused  on  ground  of  laches,  22 — 659. 

release  of  by  change  of  charter,  22 — 659. 

when  released  by  change  of  termini  of  railroad,  27 — 726-7. 

must  sue  for  benefit  of  all,  and  not  for  individual  damages,  26 — 388. 

when  cannot  appeal,  26 — 838. 

how  must  get  into  suit  against  the  corporation,  26 — 338. 

stock  given  to  director,  when  transfer  invalid,  26 — 388. 

such  director  could  not  ratify  for  the  corporation,  26 — 339. 

not  laches  against  corporation  for  not  prosecuting  director,  if  he  con- 
trolled corporation,  26—339. 

if  creditor  sues  on  liehalf  of  self  and  others,  may  discontinue,  26—339. 
MUceUaiieoriSy  not,  till  transfer  on  books,  28 — 325. 

of  unincorporated  association,  are  partners,  22 — 845. 

cannot  be  charged  as  partners,  though  incorporation  illegal,  27 — 512. 

when  may  sue  owners  of  real  estate  forming  corporation  selling  real 
estate  at  profit,  20— 775. 

if  requires  expenditure  of  certain  sum  first,  assessment  illegal  if  not  ex- 
pended. 22—407. 

if  statute  requires  notice  by  mail,  verbal  notice  insufficient,  22 — 407. 

when  advertisement  sufficiently  describes  shares,  22 — 407. 

death  of  stockholder  pending  advertisement,  22 — 407. 
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Stockholden — eon  Untied. 

when  cannot  be  forreited  after  stockholder's  death  till  representative  ap- 
pointed. 22—40'}'. 
when  notice  to  stockholder  appearing  on  books  good,  though  sold,  or 

assignee  in  bankruptcy  appointed,   22 — 407. 
rights  of  assignee  before  transfer  on  books,  22 — 408. 
bound  to  know  by-laws  of  the  company,  22 — 406. 
assignee  in  bankruptcy,  receivers,  etc.,  entitled  to  no  rights  as  against 

corporation  until  notice,  22 — 408. 
stockholders  presumed  to  know  number  of  shares  th^y  hold,  and  amount 

of  assessment  if  certain  per  cent.,  22 — 408-409. 
requisites  of  notice  of  assessment,  22 — 408-409. 
surplusage  does  not  Titiate,  22 — 408. 
final  resolution  forfeiting,  good  though  does  not  specify  stockholders, 

22-408-9. 
agreement  for  sale  of  house  described  in  deeds  in  possession  of  A.,  22 

—409. 
assessment  need  not  name  parties  assessed,  22 — 409. 
if  stock  forfeited,  not  lx)und  to  contribute  to  pay  debts  of,  though  before 

forfeiture,   22—409. 
forfeiture  begun  before  new  statute  changing  method  of,  22 — 409. 
suit  to  have  forfeiture  declared  invalid,  22 — 409. 
bringing  suit  in  interest  rival  company,  22 — 676. 
buying  stock  to  sue,  22 — 576. 
purchase  not  void  because  purchased  to  vote  on  in  a  particular  way,  22 

-^76. 
to  restrain  making  illegal  agreement,  22 — 655,  657. 
company  neglecting  to  bring  suit  against  defaulting  officer,  22 — 655, 

656. 
receiver  may  bring  suit  to  set  aside  judgment  obtained  by  collusion,  22 

—655. 
to  restrain  raising  money  to  finish  only  part  of  work,  22 — 656,  659. 
against  directors  for  money  fraudulently  voted  to  selves,  and  for  moneys 

fraudulently  used,  bill  multifarious,  22 — 656. 
liability  of  directors,  money  lost  through  banker,  22 — 656. 
for  money  misappropriated,  22 — 656. 
one  stockholder  may  file  bill,  22 — 657. 

agreement  by  one  company  delegating  powers  to  another,  22 — 657. 
remedy  for  illegal  consolidation,  22 — 659. 
if  two  classes  of,  how  one  may  affect  other,  22 — 656,  659. 
rights  of  preferred  over  common  stockholders,  23 — 116. 
scrip  and  forged  power  delivered  to  auctioneer  ;  company  gave  him  scrip ; 

he  sold  and  corporation  gave  purchaser  new  scrip  ;  original  owner  may 

compel  company  to  deliver  equal  number  shares,  23 — 752. 
corporation  cannot  maintain  action  against  auctioneer,  23 — 753. 
one  intrusting  certificates  and  blank  powers  to  A.,  must  suffer  rather  than 

innocent  purchaser  from  him,   23 — 754. 
corporation  trustee  for  its  stockholders,  23 — 754. 

bound  to  vigilance  to  protect  them,  23 — ^754. 


BtotUtolitn—Mntiwted. 

tnuiafer  od  power  thirteen  years  old,  negligeDce,   23 — 754. 
owner  waaed  to  be  tranaferred  to  M. ;  latter  indorsed  that  scrip  to  owner ; 
bat  Eubeeqaeullf  stole   scrip  &nd   transferred  slock  ;  purchaser  gets 
good  title,   23—754. 
except  as  tjetween  parties,  stock  can  only  be  traoBferred  on  boohs  corpo- 
ration, 23—754. 
if  directors  issue  stock  to  control  corporation,  equity  will  declare  Tind  and 

compel  sarrender,  23 — 755. 
A.,  without  authority,  sabscribed  in  name  or  B.  rights  of  A.,  23—765. 
purchase  of  its  stock  by  Insolvent  corporation  ;  must  serve  all  alike,  and 

not  release  a  few  from  whom  purchased.  23 — 755. 
A.  with  authority,  subscribed  in  name  of  B,.   23 — 755. 
when  corporation  purcha^ng  own  stock  may  sell  it  again,    23 — 750. 
if  new  stock  issued,  all  stockholders  liave  equal  right  to  proper  gveta, 

23—756. 
rule  does  not  apply  to  stock  purchased  and  resold,  23 — 7S6. 
agreement  between  stockholders  to  elect  particular  directors,  legal,  23 

—758. 
agreement  to  all  sell  together,  legal,  23 — 756. 
rule  of  daraages  for  breach,  23 — 756. 
purchasers'  motive  to  control  corporation,  23 — 766. 
right  of  stockholder  to  whom  qaota  of  new  stock  refused,  23 — 7S6. 
when  one  cannot  sue  on  behalf  of  self  and  others  similarly  situated,  23 

—756. 
remedy  if  stock  fraudulently  over-issued,  24 — 624. 
liability  of  one  holding  as  security,  24 — 624. 
oannot  set  off  against  liability  debt  to  Mm,  S4 — 634. 
when  settlement  with  corporation  valid  as  against  creditors.    25 — 881. 
when  pledgee  may  sue  to  preeerve  corporate  property,  29-^280. 
owner  ^ving  apparent  authority,  20 — 380-1. 
when  statute  llmiUtions  begins,   29-^380-1. 
corporation   cannot  sue  claimant  and  one  to  whom  it  has  issued  new 

stock,   29—381. 
power  of  bank  to  retain  surplus  on  rednotlon  of  stock,  29 — 381. 
when  corporation  may  purchase  own  stock,  29 — 381. 
power  of  board  depends  on  legal  meeting,  29 — 381. 
new  election  ordered  though  technically  correct,  if  surpriaa,  29 — 281. 
when  cannot  restrain  lease,  29—281. 
can  assignee  vote  on  stock  not  transfrared  T    29 — 281. 
Bee  BonafifU, 

Bona  fide  S6ld«r, 
Buiiding  Societiet, 
Corporate  Eitetion*, 
GoTporatiotu, 
Direetori, 
JKsquaiificatiOtt, 
Mtmoranda, 
Offetr; 
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Stockbroker — continued. 

See  Partnership, 
Bailraad  Bands, 
Restraint  of  Trade, 
Set-off, 

Trusts  and  Trustees, 
UUra  Vires. 

Stoppage  in  Transitu,  cases  on,  23 — 355. 
is  regarded  with  favor,  21—778. 

though  part  delivered,  may  be  exercised  as  to  residue,  21 — 778. 
extinguished  only  by  actual  and  complete  delivery,  21 — 778. 
deemed  in  transitu  until  delivery,  21 — ^773. 
delivery  to  carrier  by  buyer's  order  does  prevent  exercise,  21 — 77 
how,  if  buyer  gets  actual  delivery  before  terminus  of  route,  21 — 
though  d€man<f  not  sufficient,    21 — 774. 
arrival  at  depot  at  terminus  not  sufficient,  21 — 774. 
must  be  delivered  to  buyer  or  his  agent,  21 — 774. 
a  shipping  agent  of  vendee  not  sufficient,  2 1 — 774 
must  be  agent  to  actually  dispose  of  goods,  21 — 774. 
mere  entry  of  goods  in  custom  house  not  sufficient,  21 — 774. 
though  if  bonded,  right  ceases,  21— 774  ;  28—^7. 
rules  as  to  ceasing  at  custom  house,  2 1 — 774. 
seizure  by  creditor  does  not  prevent,  21 — 774. 
quere,  where  sale  before  claim,  21 — ^775. 
assignee  for  creditors  not  purchaser  for  value,  21 — 775. 
demand  by  seller  without  acquiring  p^T^MMi^n  sufficient  exercise,  21 
though  must  demand  of  one  in  possession,  2 1 — 775. 
when  notice  by  telegraph  insufficient,  21 — 775. 
whether  bona  fide  purchaser  of  bill  lading  protected,  21 — ^775. 
if  carrier  retains  for  buyer's  con^>enienee,  transitus  ended,  21 — 775. 
if  seller  delivers  part  on  order,  may  refuse  to  balance  if  drawer  of 

fails,  21—776. 
seller  did  not  deliver  all,  buyer  failed  and  comprdmised,  cannot  co    | 

delivery  of  residue,  21 — 776. 
buyer  refused  to  accept  and  directed  return,  approved  by  seller,  ct    : 

be  attached,  21—776. 
if  to  be  paid  for  on  delivery  by  acceptance,  no  title  passes  if  refus< 

accept,  21—776. 
if  vendor  sells,  vendee  must  demand  of  sheriff  who  has  levied,  21—   ! 
if  to  pay  by  banker's  draft,  no  title  passes  if  sends  own  acceptance,    i 

—776. 
what  necessary  for  right  of,  27 — 846. 
is  it  a  disaffirmance  or  a  lien  ?  27 — 846. 
effect  of  difference,  27—847. 

right  of  is  an  equitable  lien  and  not  a  title,  21 — ^773. 
immaterial  when  purchaser  became  insolvent,  provided  seller  did  not  ki  i 

of  it,  27—347. 
levy  does  not  divest,  27 — 347. 
exists  till  seller  exercises  control,  27 — 347. 


»7W  uiGEar  Of 

stoppage  In  Tnuuitu — eoatiaued. 

though  goud  afcer  symbulicil  delivery,  27 — 848. 
Dbtll  come  to  Actual  or  constructive  pOBHeesion  of  bu^er,  27 — 847. 
so  bad  einmiDsd  uid  accepted  at  end  of  transporulioD,  27 — 347-6. 
whal  Bfmbolical  delivery,  27 — 348. 

If  aasignera  get  posseesion,  creditors  entitled  to  benefit  of.  and  trnsteM 
cannot  surrender,  27 — 348. 

See  Per/ojinaiKe. 
Stiwata,  nhen  municipal  corporation  not  liable  for  closing,  28 — 831. 
See  Damage*, 
Bighwayt, 

Mujiidpai  Corporationt, 
Ntgtigtnce, 
Way. 
Stvlk*,  by  r^lroad  employes,   17—303. 


Snbrogation,  by  one  who  pays  mortgage  on  infant's  real  estate,  20 — 6M. 
of  first  mortgage  to  lien  taxes  as  agaltist  second  mortgagee.  23 — 41. 
right  to  purely  equitable,  and  depends  upon  circumstances  of  case,  23 

^311. 
courts  of  law  recognize  right,  23 — 211. 
granted  or  refused  according  to  joaticB  and  equity,  23 — 811. 
only  granted  when  equity  demands,  and  where  necessary  to  protect  iotw- 

esta  of  party  asking  it,  23—211. 
party  asking  must  come  with  clean  hands,  and  rights  entitled  to  protec- 
tion on  equitable  grounds,  23 — 211. 
right  not  founded  on  contract  but  on  equity.  23—311. 
will  not  be  enforced  against  equal  equities,  23 — 211. 
or  where  may  be  oppressively  need,  23 — 211,  %\%. 
nor  if  senior  incnmbrancer  also  has  subeequent  one,  23 — 213. 
if  not,  holder  of  next  lien  not  entitled  to,  23—213. 
sarety  not  entitled  to,  to  defeat  interest  of  third  person  when  prior  in  data 

to  surety's  undertaking,  though  subordinate  to.  23 — 313. 
resale  not  ordered  without  opportunity  to  purchaser  to  be  heard,  23 — 212. 
may  be  ordered  against  bona  Jidt  purchaser,  23—212. 
subrogation  not  allowed,  if  puts  party  holding  lien  to  trouble  or  eipaise, 

23-213. 
Dor  to  prejudice  or  injury,  23 — 312. 
may  be  denied  for  laches,  23 — 212. 
after  permitted  judgment,  so  only  little  more  costs,  not  decreed  ifcaa 

protect  by  purclmse  under  the  judgment,  23—212. 
may  sometimes  have,  though  redeniptiun  cut  oRby  forecloeure.  23 — 312. 
but  must  show  sale  uader  first  will  work  him  injustice,  23 — 213. 
if  has  equity,  should  set  up  before  allowing  judgment.  23 — 313. 
one  in  under  contract  of   purchase,  and   lo  pay  certain  mortgagee.  dM 

surety  nor  entitled  la  stay  of  sale.  23—213. 
may  be  denied  liecause  party  voluntarily  placed  himself  in  the  portion  he 

occupies,  S3— 212. 
mere  volunteer  not  eniitled  to  enforce,  23—313. 
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confiued  to  :  1,  sureties  and  guarantors,  23 — 218. 

2,  cases  where  a  person  to  pretect  his  own  junior  I 

polled  to  remove  one  whicli  is  superior,  23 — 2 

3,  cases  of  insurers  paving  losses,  23 — 213. 

one  purchasing  at  administrator's  sale  not  entitled  to  be  subroj 

rights  of  creditors  of  the  estate  if  title  fails  for  want  of  juri 

23—218. 
principle  upon  which  heirs  and  lands,  liable  for  debt  of  ances 

—213. 
mortgagee  may  redeem  prior  mortgage,  if  owner  seeking  to  fqre 

23—213. 
doctrine  of  applies  if  compelled  to  pay  to  protect  rights  or  to  se 

property,  23—213. 
right  of  subsequent  incumbrancer  to  tender  for  same  as  mortgag 

—213. 
if  pays  prior  lien,  also  entitled  to  all  other  securities,  23 — 213. 
owner  gave  A.  mortgage  ;  mortgagee  to  pay  two  prior  mortgage 

proceeds  and  balance  to  mortgagor  ;  mortgagor  sold  lands  to  B. 

to  A/s  mortgage  ;  purchaser  cannot  compel  A.  to  pay  prior  mo: 

or  indorse  amount  on  his  mortgage,  23 — 214. 
could  purchaser  pay  prior  mortgages  and  be  subrogated  so  as  to  su 

his  agreement  ?    23 — 214. 
A.  owed  B. ,  who  owed  C.     By  arrangement  A.  gave  C.  bond  and 

gage  for  what  owed  B.     D.  at  B.'s  solicitation,  but  without  A.'s  n 

guaranteed  mortgage ;  G.  became  owner  of  equity  of  redemptii 

then  sued  D.  on  guaranty  and  compelled  him  to  pay  debt.     H( 

entitled  to  subrogation  under  the  mortgage,  23 — ^214. 
surety  who  pays  debt  entitled  to  all  rights  of  creditor,  1 7 — ISS 

—214. 
debtor  gave  chattel  mortgage  to  secure  debt,  and  also  borrowed  A.'i 

and  mortg^e  on  real  estate  to  be  transferred  as  collateral  :    A 

debt.     Held,  entitled  to  creditor's  rights  under  chattel  mortgage 

—214. 
if  third  person,  at  mortgagor's  request,  or  for  own  protection,  pays  i 

secured  by  a  mortgage  entitled  to  be  subrogated  to  holder's  rights 

the  mortgage,  23—214. 
otherwise,  where  owner  of  property  mortgaged  is  not  a  party  to  the 

paid  by  such  third  person,  23 — 215. 
if  senior  incumbrancer  having  lien  on  two  funds,  on  one  of  which  isi 

gage  exhausts  the  latter,  mortgagee  theredn  entitled  to  be  snbroi 

to  rights  under  former,  23 — ^215. 
though  holder  had  same  rights  to,  23 — 215. 
if  loss  from  act  of  wrongdoer,  insurer  on  paying  may  recover  of  hii 

assured's  rights,  23—215. 
if  wrongdoer  pays  assured  before  insurer  deducted  ;  if  afterwards,  ins 

may  redeem  of  assured,  23 — ^215. 
if  wrongdoer  knows  of  insured  rights  when  pays,  no  protection,  23— 


SabroKBtloD — continued. 

ao  if  owner  recovers  of  wroogdoer,  insarer  eotltled  to  jailgmeut,  23 

—315. 
It  mortgagee  entitled  to  insure  and  add  premiam  to  mortgage,  uu;  nerer- 

theleaa  insure  his  own  intereat  aa  mortgage,  23 — S15. 
If  doee  BO,  and  agreea  to  assign  mortgage  to  insurer,  latter  on  pa^meot 

and  assignment  may  enforce  the  mortgage,  23—315. 
though  insurer  koew  terms  of  mortgage,  23—316. 
so,  though  polic;  did  not  provide  for  assignment,  23 — 216. 
fio,  though  from  declarations  of  mortgagee  mortgagor  prevented  ftom 

insurinfT,  33-216. 
purchaser   under  judgment  may  redeem,   if  prior  mortgage  fotedoaed 

without  notice  to  him,  23-216. 
need  not  tender  amount  or  bring  it  into  court ;  sufficient  to  offer  to  paf 

amount  found  due,  23 — 216. 
eottnentionai  aubrogsUon  depends  upon  actual  agreement  for,  23—210. 
nntil  whole  debt  of  party  paid,  hia  rights  cannot  be  ioterfered  with  or 

embarrassed,  23— 319. 
A.  mortgaged  property  to  B, ;  then  sold  half  lo  C.  subject  to  mortgage ; 

then  mortgaged  remainiog  half  to  D.,  who  purchased  first  mortgage. 

C.  only  bound  to  redeem  first  mortgage.  23 — ^210. 
'one  redeeming  entitled  to  benefit  of  all  oollaterata  —  i.e.,  ■  poUejof  ittaut- 

auce,  23—216, 
but  must  be  such  as  continue  to  exist,  and  are  not  eitineaishad  tui  (a 

principal  debtor  by  payment,  23—216. 
A.  had  a  note  In  bank  Indorsed  b;  B.,  for  which,  as  collateral,  bank  held 

two  mortgages  on  A.'s  land.     Bank  also  held  A.'s  note  indorsed  by  C. 

Bank  cancelled  those  mortgages  and  took  two  new  mortgages  securing 

both  notes.     B.  purchased  of  bank  all  its  claims  against  A.  and  look 

asaignment  of  the  mortgages.     B.  sued  C.  on  his  nol«  and  collected  it. 

Held.  C.  had  a  right  to  be  subrogated  to  proportionate  parts  of  the 

mortgage  securities,  23—^10. 
B.,  having  foreclosed  one  mortgage  for  less  than  its  amoQDt  when  could 

have  collected  full  amount,  was  obliged  to  account  for  toil  amount  of 

mortgage,  23—217. 
surety  in  undertaking  on  appeal  entitled  to  benefit  Uen  of  judgment;  if 

marked  "secured  on  appeal,"  without  noUce  Ut  him,  invalid.  23 — 217. 
but  if  debtor  has  sold,  can  only  enforce  lien  in  inverse  order  of  alienation, 

33-3IT, 
if  purchaser  paya  prior  lien,  may  be  subrogated  thereunder  as  against 

holder  subsequent  Ken,  23^217. 
husband  and  infant  wife  gave  mortgage  to  raise  funds  to  pay  existing 

mortgage  and  funds  ao  used  ;  in  action  to  foreclose  last  mortgage,  held 

holder  might  be  subrogated  lo  rights  under  first  as  against  wife's  dower 

right,  23—217, 
A.  held  B.'s  collaterals  as  security  for  payment  of  B.'b  indebtedness.    C. 

Indorsed  B.'s  note,  discounted  by  A.     Held,  C.  was  entitled  to  be  sub- 
ogated  to  A.'s  rights  as  against  a  note  by  B.     A.  subeequently  hovght. 
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and  also  as  against  any  of  B.'s  notes  subsequently  discounted 

23—218. 
if  valid  obligation  discharged  by  usurious  one,  may  be  revived  if  u  i 

one  repudiated,  ^3 — ^218. 
so  if  junior  mortgagee  pays  prior  one»  and  then  takes  usurious  m< 

for  both,  23—218. 
to  bill  to  redeem,  owners  of  equity  of  redemption  necessary  partic 

—218. 
A,  mortgaged  property.     He  died  devising  half  to  B.  and  half 

charging  each  with  an  annuity  to  his  widow.     B.'s  widow  pe         i 

mortgage  and  took  an  assignment  of  it.     Held,  that  B.'s  annuity 

paid  and  his  widow  offering  to  pay  the  arrears  of  G.'s,  A.'s  wido         i 

not  entitled  to  redeem  the  mortgage,  23 — ^218. 
a  bill  can  only  be  filed  against  the  i&ortgagee  to  redeem  his  mortgag        i 

may  pursue  other  parties  for  relief  consequent  upon  such  redem        i 

23—218. 
where  mortgagor  sold  mortgaged  property,  taking  collateral  from        i 

chaser  for  payment  of  part  of  mortgage,  the  purchaser  may  sue         I 

gagor  and  mortgagee  for  redemption,  23 — 218. 
what  relief  must  ask  in  such  case,  23 — 218. 
creditor  on  payment  of  judgment  by  surety  may  assign  his  judgi       I 

leaving  debtor  to  set  up  that  such  payment  extinguished  the  jadgi       I 

23—219. 
if  surety  sues  fo^  such  assignment,  principal  debtor  a  necessary  p      i 

23—219. 
creditor  may  be  subrogated  to  rights  of  surety  under  a  mortgage 

necessary  to  exhaust  his  legal  remedies,  23 — 219. 
if  debtor  has  given  security  to  surety  against  two  debts  to  different       i 

sons,  remedy  of  one  creditor  against  surety,  23 — ^219. 
party  asking  subrogation  cannot  demand  assignment,  23 — ^219. 
only  sureties,  can  demand  that,  23 — ^219. 
if  one  not  personally  liable  on  a  mortgage  pays  it  to  save  his  est 

presumed  made  for  that  purpose,  no  assignment  necessary,  and  i 

not  prove  intended  to  keep  it  alive,  23 — 219. 
holder  no  right  to  insist  upon  discharging  ;  though  party  redeeming 

entitled  to  assignment  may  insist  shall  not  be  discharged,  23 — 21( 
tender  by  junior  mortgagee  must  be  made  in  unmistakable  terms,  s(    i 

to  leave  no  doubt  of  intent  to  satisfy  and  discharge  senior  mortgi    ; 

not  to  redeem,  and  have  a  transfer  of  it,  23 — ^219. 
payment  of  prior  mortgage  vests  equitable  title  thereto  in  party  payii  i 

23—219. 
if  owner  gives  assignment  impliedly  warrants  title,  and  if  invalid  boa 

refund  purchase-money,  23 — ^219. 
in  Upper  Canada  owner  bound  to  assign,  23 — ^219. 
Millard  9.  Cheesebrough,  1  Johns.  Chy.,  409,  considered,  *2S — ^219. 
distinction  between  owner  accepting  amount  and  allowing  title  to  pa  i 

as  matter  of  equity,  and  giving  an  assignment,  1  3 — 219. 
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purchaser  at  public  sale  pays  bid  for  rigbts  of  P>rty  selling,  be  the; 
what  they  may,  23—220. 

nulegB  owner  by  representing  has  title,  induces  bid.  33 — 320. 

though  misrepreeentBtioD  must  be  as  to  fact  not  known  to  purchaser;  If 
honestly  madv  and  defect  appear*  in  abstract  purchaser  has,  not 
fraudulent  misrepresentation,  23 — 230. 

misrepiesentalloQ  must  be  by  party  and  not  by  sherilT,  23 — 230. 

eSect  of  guardian  assuring  purchaser  will  get  a  good  ^tle.  23 — 3S0. 

if  purchaser  gives  note  tor  purchase-moQey,  must  pay  it,  23 — 220. 

BO  of  sale  by  adminiitTator.  23—220. 

sheriff  not  liable  for  statement  title  good,  unless  fnodalently  made,  S3 
—230. 

doctrine  at  eawat  emptor  applies  to  sheriETs  sales  :  purchaser  getano 
better  title  tb&ii  judgment  creditor  would  have  taken,  23 — 230. 

if  Judgment  creditor  agreed  subsequent  mortgage  should  have  prefer- 
ence, purchaser  so  takes  title,  23—230. 

assignee  of  mortgage  takes  benefit  of  such  an  agreement,  23 — 220, 

reason  why  owner  of  incumbrance  who  sells  not  bound  to  refund  pur- 
chase-money if  title  thereunder  fails,  23—221. 

party  to  written  agreement  cannot  vary  its  I^oi  'jfocl  by  oml  evidenM, 
23—221. 

If  judgment  creditor  purchases  and  title  fails,  what  remedy  be  baa,  23 
—231. 

If  purchaser  discovers  defect  before  pays,  cannot  be  compelled  to  do  so, 


but  if  paid,  cannot  be  recovered  back,  23 — 331. 

if  sale  void,  so  does  not  transfer  what  title  debtor  has,  purcKaser  not 

bound  to  pay  bid,  23-^21. 
If  Bale  void  to  seller's  knowledge,  purchaser  may  recover  back  bid,  23 

-331. 
will  not  be  preaamed  purchaser  knew  invalidity  of  sale,  23 — 221. 
elieriff  sold  lot  by  wrong  number,  purchaser  may  have  proper  number 

sold.  23-223. 
statute  in   Sae   York    relief  purchasers  on  execution  if   evicted,  23 


does  not  apply  to  purchasers  ander  mortgage*,  i 

rule  in  Kentucky,  where  sheriff  has  reason  to  doubt  title.  ! 

one  purchasing  tax  certlHcate,  seller  only  warrants  it  is  genuine,  S3 

233. 
executors  sold  certificate  of  execution  sale  and  title  failed,  23—322. 
purchaser's  remedy  sgainst  city  tax  sale  set  aside.  23 — 232. 
creditor  got  transfer  by  debtor  set  aside  as  fraudulent  and  title  in  receiver 

to  sell.     Orent«e  may  tender  creditor's  judgment,  etc,  and  redetOD, 

23—223. 
court  may  relieve  on  motion,  and  when  will,  23 — 222. 
when  suit  may  be  brought,  23—238. 
when  remedy  to  have  provision  as  i/>  order  of  sale  In  decree,  28 — 223. 


BnbrogatiOD — eoatiniud. 

to  entitle  jaoior  tuort^tagee  to   redeem  prior  mortg-age,   maat  be  some 

equitable  reason  for  it ;  a  mere  fact  tlial  ha  is  a  Hubaequent  mortgagee 

does  DOt  cODsUtate  such  equitable  reaeon,  23 — 3^. 

ol  insurer,'  proptirt;  injured  by  wrongdoer.  24 — 212. 

A.  gave  B.  a  mortgage,  B.  to  pay  two  prior  mortgagee  and  balance  to  A. ; 

A.  sold  to  C.  with  warranty  subject  to  B.'a  mort|:age ;  if  0.  compelled 

to  pa;  prior  mortgages,  tany  be  subrogated  to  A.'e  rights,  2A — 048. 

stock  building  association  pledged  and  mortgage  given,  rigbt  o[  Bubse- 

qnent  mortgagee,  25—830. 
of  creditor  to  rights  of  Btate  or  United  Slates,  26— SS6. 
when  party  defraaded  most  use  other  means  of  iDdenmlty  he  possesses, 

28—840-1.  , 

when  one  entitled  to  asslguueDC  of  mortgage,  20 — 173. 
nhen  creditor  aubrogated  to  lien  of  trustee  for  reimbursement,  20 — 56S. 
See  Marthailing  AtteU, 
Novation, 
Payment, 

Prineipal  and  Suretj/, 
Purehaitr. 
o  will  most  be  competent  at  execution.  29 — 044, 
Q  know  contents  of  inBtrument,  17— ISa 
whtn  legacy,  devise,  etc.,  to  void,  18 — 779. 
SnbatitnUon,  when  one  entitled  to  assignment  of  mortgage,  29 — 178. 


8«e  Bonajide. 
See  Aeeident. 
Suit.    Sve  Motion. 
SapMrrlaor*,  one  cannot  vote  on  proposition  he  Is  IntereEled  in,  27 — 387. 

See  OjflceTi. 
Supplemental  Pleading.     See  Cnane  of  Action. 

Sapplameutary  Prooeedlnga,  what  debtor  compelled  to  testify  to,  and  how  far 
eianilnatlon  evidence  against  bim,  22—780. 
when  income  truBt  fund  for  debtor's  benefit  may  be  reached,  24 — S44. 
attorney  has  authority  to  commence,  20—52. 
but  not  if  dleut  die,   2tf— 53. 
seat  in  board  of  trade  not  asset,  27—507. 
See  Credittm. 
Support,  nature  of  right  to  support.  10 — S33. 
eitput  of  right  of,  32—823. 
right  of  owner  of  adjoining  soil  to.   lO— 882. 
right  to.  ool;  exists  to  land  in  natural  condition,  20 — 344. 
adjoining  owner  entitled  to  support  in  natural  condition  but  not  for  arti- 

Bcial  weight,  2.>— 774. 
duty  of  one  building  to  adjoining  owner,   \i\ — 883. 
duty  of  adjoining  owner  to  protect  himself.   10  -383. 
liability  of  one  building  who  undertakra  to   underpin  Deigbbor's  honse. 
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land  sank  from  wall  but  would  not  if  no  bailding  on  it,  16— <882. 

though  if  buildings,  may  recover  if  would  have  happened  without  them, 
28—122. 

removing  all  support,  prima  fade,  would  have  happened  without  build- 
ings, 28-~122. 

but  owner  of  adjoining  property  at  common  law  bound  to  use  reasonable 
care,  20—844. 

but  not  bound  to  shore  up  neighbor's  building,  20 — 844. 

rule,  by  statute,  in  cities  of  New  York  and  Brooklyn,  20 — 344 

adjoining  owner  must  there  ask  for  permission  to  shore  neighbor's  build- 
ing, 20— 844. 

nggligence  not  inferred  from  injury  alone,  20 — 844. 

when  right  of  action  accrues  from  injury  by  digging  too  close,  16—883. 

adverse  possession  of  foundation  of  house  covered  by  earth,  16 — 383. 

leased  or  sold  for  particular  purpose,  16 — 698. 

one  who  sells  land  for  particular  purpose  cannot  deprive  of  proper  sap- 
port  for  t?iat  purpose,  1 6—883. 

though  mere  leasing  of  land  gives  no  such  right,  16 — 888. 

one  in  taking  down  house  let  fall  on  neighbor,  16—883. 

when  sale  of  lot  creates  no  right  of  support,  25 — 774. 

rule  of  damages  in  depriving  of  support,  25 — 774. 

how  right  to  support  for  outside  stairs  acquired,  25 — 774. 

of  double  dwelling  house,  one  stairway,  etc,  22 — 823. 

water  collected  in  cellar  of  house  burned  and  ran  into  that  of  adjoining 
owner,  25—774. 

when  court  will  not  enjoin  excavation,  25 — ^774 

owner  of  one  building  must  not  be  guilty  of  negligence  in  excavating, 
16—383. 

liable  if  is,  16—888. 

without  contract  or  privity,  vendor  stands  same  as  does  to  others,  28 
—122. 

if  surface  or  crop  injured  by  mining,  heat,  or  smoke,  may  recover,  28 
—122. 

must  remove  carefully,  leaving  support,  etc.,  28-^122. 

of  mines,  22—828. 

to  be  left  by  owner  of  minerals,  20 — 845. 

right  to  support  by  owner  who  has  granted,  minerals  below,  16 — 884 

grantee  of  minerals  bound  to  leave  proper  support,  28 — 122. 

though  only  for  land  in  natural  state  without  buildings,  28 — 122. 

prescribing  pillars  in  certain  distance  does  not  excuse  others,  if  necessary, 
28—122. 

surface  sold  to  one,  minerals  to  another,  owner  minerals  to  get  them  on 
paying  surface  damages,  if  any  ;  owner  surface  put  on  buildings  ;  is 
owner  minerals  liable  for  injury  to  them  ?    28 — 122. 

how  adjoining  owner  may  obtain  right  to  use  party- wall,  16—888. 

jury  may  presume  built  as,  16 — 888. 

right  of  owners  in  party- wall,  16 — 384. 

when  and  how  may  build  higher,   16 — 884, 
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when  one  not  bound  to  contribute  for  party- wall  because  not  according  to 

contract,  29—246. 
but  must  for  other  things  done,  20 — ^246. 

for  want  of,  building  "  sagged  "  over  land  of  adjoining  owner,  29 — ^245. 

See  Contractor, 
Mines, 
Party  waUt 
Vendor  and  Vendee. 

Surety,  rules  as  to  appropriation  of  payments,  16 — 274. 

when  liable  beyond  mortgage  given  as  security  for  funds  misapplied,  16 

—274. 
mortgage  given  to  secure  several  notes,  16 — ^274. 
indorser  bound  though  previous  signature  forgery,  20 — 595. 
so  condition  of  signing  not  communicated,  20 — 595. 
if  unknown  to  person  taking,  20 — 595. 
signing,  condition  not  to  be  delivered  till  signed  by  another,  to  obligee's 

knowledge,  20—595. 
conduct  of  surety  may  amount  to  waiver,  20 — 595. 
though  principal  do  not  sign,  no  defence,  20 — 595. 
if  escrow  delivered  contrary  to  terms,  not  bound  by,  20 — 595. 
subsequent  indorser  cannot  have  contribution  if  signs  on  condition  not  to 

be  delivered  until  another  sign,  and  he  do  not,  20 — 596. 
if  another  named  as  party,  prima  facie  bound  though  he  did  not  sign, 

20—598. 
though  if  another  named  as  party,  and  did  sign  conditionally,  fact  so 

named  is  notice  of  condition,  20 — 596. 
though  if  name  erased  not  notice,  20 — 596. 
if  other  party  not  named,  bona  fide  holder  may  recover  though  does  not 

sign,  20—596. 
if  negotiable  paper,  may  recover  though  signed  on  condition,  20 — 596. 
one  who  had  signed  many,  supposed  had  one  and  agreed  to  pay,  not 

bound,  20—597. 
bound  if  sign  though  not  named  as  parties,  20 — 597. 

See  Alteration, 
Condition, 
Memoranda, 
Nowition, 

Principal  and  Surety, 
Surviwre. 

Surface  Water.    See  Water  and  Watercourses. 

Supliuiage,  does  not  vitiate,  22 — 408. 

Supliu  Mone3rs.    See  Real  Estate, 

Sh&nff. 

Surrender,  and  acceptance  by  landlord  terminates  tenancy,  21 — 282. 

agreement  for  and  leaving  key  at  landlord's  place  of  business,  21 — ^282 
but  must  be  mutval  agreement,  21 — ^282. 
need  not  be  express,  21 — ^282. 
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effect  of  occapation  by  one  otlier  than  lessee,  2 1 — ^288. 

landlord  by  tenant's  consent  let  to  new  tenant,  21 — ^282. 

landlord  accepted  new  tenant,  21 — ^282. 

landlord  took  time  to  consider  and  failed  to  notify  tenant  would  not  take 

property,  held  payment  rent,  21 — 282. 
acceptance  key  evidence  landlord  accepted  surrender,  21 — 283. 
must  be  in  writing/,  or  by  act  or  operation  of  law,  2 1 — ^283. 
giving  up  lease  evidence  of,  21 — 283. 
conduct  may  show,  21 — 283. 
reletting  no  evidence  of,  if  landlord  refuses  to  receive  and  notifies  tenant 

will  relet,  and  charge  him  with  deficiency,  21 — ^283. 
agreement  for  new  lease  will  not  per  ee  amount  to  surrender  unless  vaiidt 

new  one  executed,  21 — ^283. 
when  agent  cannot  accept  surrender,  2 1 — ^283. 
mere  receipt  of  rent  from  another,  when  not,  21 — ^283. 
mere  agreement  to  buy  without  performance  is  not,  2 1 — 283. 
abandoning  possession,  surrender  of  key  and  accepting  possession  by 

landlord,  21—284. 
effect  in  New  York  of  surrender  for  new  lease,  21 — ^284. 
effect  of  surrender  of  lease  for  more  than  one  year,  2 1 — ^284. 
when  one  may  surrender  land  contracted  for,  and  creditors  cannot  insist 
surrender  void  as  to  them,   22 — ^703. 

See  Fixtures, 
Forfeiture, 

Landlord  and  Tenant, 
Lease. 
Surrogate,  unless  some  equity,  remedy  against  executor  or  administrator  before 
surrogate  for  accounting,  10 — ^720. 

See  Equity, 

Executors  and  Administrators, 
WUU. 
Survivors,  when  representatives  of  deceased  may  be  joined  with,  30 — ^257. 
so  as  to  any  parties  jointly  liable,  30 — 257. 
defendant  served  died  before  others  served,  should  not  revive  bat  proceed 

against  other  defendants,  30 — ^257. 
if  severally  liable,  may  allow  severance,  30 — ^257. 
representative  of  partj  to  promissory  note,  under  Neu>  York  statute,  30 

—257. 
but  separate  judgments  to  be  entered,  30 — 257. 

rule,  representatives  and  survivor  cannot  be  joined,  does  not  applj  to  ac- 
tion against  trustees  for  breach  of  trust,  30 — ^257. 
action  on  joint  and  several  bond  against  survivors  and  representatives^ 

30— 257-7. 
if  jointly  and  severally  liable,  need  not  show  survivors  insolvent,  30 

—258. 
when  representative  of  one  assignor  and  survivor,  may  be  joined  with 
assignee  in  suit  by  creditor  in  suit  to  compel  assignee  to  account,  and 
for  judgment  for  deficiency,  30 — 258. 
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what  complaint  mast  show  when  survivor  and  representative  of  deceased 

joined,  30—258. 
how  objection  cannot  be  joined,  to  be  taken,  30 — ^258. 
one  of  two  sureties  dies,  survivor  liable  for  all,  30 — 258. 
personal  representative  of  survivor  of  two  executors  on  reversal  of  paid 

judgment,  30—258. 
death  of  surety  jointly  liable  only,  17—184;  30— 258. 
joint  judgment  on  several  liability,  30 — ^258. 
joint  surety  not  served,  cannot  be  summoned  under  New  York  code,  30 

—258. 
if  apparently  principal  debtor,  liability  not  extinguished  by  death,  unless 

creditor  knew,  or  have  notice  of  suretyship,  30 — ^258. 
statutory  remedy,  as  judgment  lien,  not  extinguished  by  death  of  joint 

surety,  30—258. 
how  representatives  required  to  pay  judgments  in  New  York,  30—258, 

827. 
to  what,  judgments  apply,  30 — 259. 
though  obligation  joint,  liable  if  deceased  received  part  of  consideration, 

30—259. 
if  repre^entatwes  expressly  l)ound,  liability  not  extinguished  by  deathi 

30—259. 
if  survivor  compelled  to  pay  entire  debt,  may  have  contribution  against 

representative  of  co-surety,  30 — ^269. 
actions  for  personal  injuries  do  not  survive  party  inflicting  injuries,  30 

—399. 
surviving  mortgagee  may  give  valid  discharge,  30 — 503. 

See  Abatement, 
Divorce, 
Good-will, 
Pa/rtnerahip, 
Set-off, 
SurvivorMp. 

Survivorship,  presumption  as  to  death   and  survivorship,    13 — 769 ;   15 — 

—648;  20—88;  29—664. 
in  bigamy,  rule  as  to  presumption  continuance  life  of  first  wife,  20 

—664. 
when  prosecution  must  show  defendant  knew  of  existence  of  first  wife, 

29—664. 
presumption  where  several  persons  perish  by  same  calamity,  29 — 664-5. 
if  one  not  heard  from  for  seven  years,  presumed  to  be  dead,  29 — 665. 
but  no  presumption  as  to  when,  during  seven  years,  he  died,  29 — 665. 
may  infer  death  before  termination  if  impending  danger  shown,  29 

—665. 
sailor  wrote  before  commencing  contemplated  voyage,  and  never  heard 

from,  29—665. 
presumption  not  confined  to  any  class  of  persons,  29 — 665. 
if  had  fixed  abode  abroad  must  inquire  there,  20 — 665. 
husband  and  father  leaving,  presumed  dead  if  not  heard  from,  29 — 665. 
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wife  and  children  conveying  real  estate  of  husband  and  father,  29—^. 
if  any  knowledge  as  to  where  went,  must  inquire  there,  20—^65. 
when  heir  presumed  to  have  died  before  testator,  29 — 606. 
when  further  inquiry  as  to  death  directed,  because  parties  had  interest  ia 
preventing  discovery  of  person,  and  who  charged  with,  29 — 666. 

See  DeatJh. 


T. 

Tall,  Bstate  In.    See  Life  Estate, 
Tavern  Keeper,  who  is,  19 — ^266. 

Tazea,  cemetery  cannot  be  sold  for  taxes  or  assessments,  18 — 437. 
occupier  may  be  taxed  though  fee  in  another,  19 — 104. 
right  to  wharfage  passes  under  tax  sale,  19 — 104. 
when  and  how  landlord  may  re-enter  for  non-payment  of,  24 — 673. 
how  tenant  relieved  from  forfeiture  on  account  of  non-payment  of,  24 

—578. 
building  burned  after  payment  and  lease  terminated,  24 — 574. 
what  tenant  must  pay  and  how  indemnified  if  compelled  to  pay  othets, 

24-578. 
if  grantee  assumes  mortgage,  his  payments  cannot  be  applied  on  taxes, 

25—642. 
life  tenant  must  pay,  25 — ^724. 
not  remedy  against  land,  2tR — 724. 
when  railway  tracks,  etc.,  in  public  streets  taxed  as  real  estate,  28 

—75. 
when  damages  in  eminent   domain  cannot  be  assessed  on   adjoining 

owners,  28—880. 
effect  of  one  paying  or  taking  title  who  was  bound  to  pay  them,  and 

when  one  gets  good  title,  27 — 474. 
effect  of  mortgagee  paying  them,  27 — 474. 
landlord  and  tenant,  which  bound  to  pay  certain  taxes,  30 — ^286. 
against  decedent,  how  to  be  paid  by  representative,  30 — 827. 

See  Asiesament  and  Taxation,  Index  to  Notes,  vol.  1. 
Aueaament, 
Covenants, 
Domicile, 
ForfeUwre, 

Fraudulent  A^e&ment, 
Hfe  Estate, 

Municipal  OorporoHona, 
Subrogation, 
Tax  Title, 

Tenants  in  Common, 
Tax-payer.    See  Injunctiane. 

Tax  Title,  when  trustee,  etc.,  cannot  purchase,  and  when  can,  and  efSeet  of, 
23—41. 
though  may  have  lien,  23-^1. 
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Teami.    See  Negligence. 

Telegram,  duty  of  officer  arresting  on,  18 — S60. 
when  not  eufflcient  acceptance,  25 — 572. 

that  received  in  answer  to,  not  sufficient  to  prove  handwriting,  30 — 889. 

See  Agreement. 

Frauds,  Statute  of. 
Stoppage  in  Traneitu. 
Telegraph  Company,  stipulation  not  to  be  liable  for  mistakes,  30 — ^9. 

if  mistake,  onus  on  company  to  show  not  from  own  negligence,  30 — ^9. 
when  message  not  in  cypher,  30 — 9. 
damages  from  erroneous  message,  30 — 9. 
from  not  repeating  message,  30 — 9. 
}tk  Lower  Canada  liable  to  receiver  of  message,  30 — 9. . 

See  Negligence, 

Principat  and  Agent. 

Tenants  in  Common,  owners  of  vessel  are,  19 — 17. 

what  misappropriation  of  purchase  price  and  not  of  trust  funds,  19 — ^720. 

assignees  do  not  take  as,  but  as  joint  tenants,  20 — 690. 

landlord  and  tenant  in  crops,  20 — 478. 

partition  an  equitable  action,  22 — 318. 

one  erects  building,  when  allowed  for  on  partition,  22 — 818. 

not  in  New  York,  22—818. 

nor  Maryland,  22—818. 

rule  in  Georgia,  22—819. 

fraudulent  purchasers  not  entitled  to,  22 — 819. 

so  if  knows  has  no  title,  22—319. 

belief  owns  must  be  reasonable,  22 — 819. 

rule  in  i/ain^,  22—819. 

when  there  entitled  to  actual  increase  from,  22 — 819. 

one  paid  part  purchase-money  may  set  off  against  rents  charged  to,  22 

—819. 
one  ueing  property  himself,  not  liable  to  account  for  use,  22 — 819. 
rule  where  one  adult,  and  other  infant,  22 — 819-820. 
widow  took  rents  and  profits  of  farm  husband  held  contract  for,  paid 

purchase  price,  presumption  paid  from  profits,  22 — 820. 
if  buys  mortgage  and  forecloses,  interest  of  heirs  not  cut  off,  22 — 820. 
she  may  purchase  on  tax  sale,  22 — 820. 
otherwise  where  given  use  when  she  must  pay,  22 — 820. 
paying  lien  and  making  improvements  on,  agreement  by  co-tenant  to 

pay,  has  lien,  22—820. 
one  receiving  rents  from  third  person  chargeable  with,  22 — 820. 
co-tenant  has  lien  for  his  share  of,  22 — 820. 
remedy  for  rent  cumulative,  22 — 820. 
one  took  ores  beyond  surveyed  boundaries,  27—478. 
one  taking  part  of  corpus  of  estate,  as  minerals,  etc.,  chargeable  with  in 

partition,  22—820-2. 
so  one  wasting  part  of  corpus  of  estate,  22^^2. 
and  purchaser  on  sheriff's  sale  takes  subject  to  rights  of  oo-tenant,  22 

—822. 
Vol.  II.  66 
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remedy  against  husband  of  co-tenant  occupying  and  \rorking  quarries, 
22—323. 

rights  of  in  double  house,  one  stairway,  etc.,  22—823. 

of  way,  right  to  unobstructed  use  of,  2I> — 302. 

liability  to  account  for  rents  received,  2£^ — 458. 

lien  of  co-tenant  therefor,  25 — 458. 

liable  only  for  value  of  land  when  descent  cast^  irrespective  of  improve- 
ments, 25—458. 

and  cannot  recover  for  repairs,  25 — 458. 

rule  in  Michigan  and  Louisiana,  25 — 458. 

effect  of  one  paying  taxes  and  taking  tax  title,  27 — 474r-5. 

one  cannot  purchase  entirety  on  sale  for  taxes,  25—458.  • 

though  has  lien  for  co-tenant's  portion  on  his  share,  25 — 458. 

one  discharged  burthen  on  property,  25 — 458. 

when  has  lien  therefor,  and  when  not,  25 — 458. 

one  may  insure  own  interest  only,  25 — 459. 

when  can  and  when  cannot  purchase  outstanding  title,  effect  of.  etc, 
2^-41. 

when  has  lien  for  advances  on,  23 — 41. 

of  different  floors,  right  of  one  to  keep  up  sign,  23—41. 

liability  to  one  by  chattel  mortgagee,  and  purchaser  if  entire  chattel  sold, 
23—499. 

one  allowed  part  he  has  improved,  27 — 473. 

one  appeals  to  equity  against  one  mistakenly  making  Improvements,  27 
—478. 

conveyance  set  aside  when  no  actual  fraud,  27 — 473. 

husband  of  one  received  rents  and  profits,  27 — 474. 

lien  of  one  where  other  has  taken  more  than  share,  27 — 474. 

right  of,  to  use  open  mines,  27—474. 

effect  of  abandonment,  27 — 474. 

See  Advancements, 
Fixtures,- 
Mines, 
Party-waU, 
Portico. 

Tender,  if  vendor  retains  title  must  tender  performance  before  enforces  lien, 
20—700. 
when  one  seeking  to  redeem  need  not ;  only  bound  to  offer  to  pay  amonnt 

found  due,  23—216. 
effect  of  by  chattel  mortgagor,  23 — 504r^. 

See  Disaffirmancet 
Forged  Instrument, 
Mortgage, 
Performance, 
Subrogation, 
Vendor  and  Vendee. 

Tender  on  Rescission.    See  Fraud, 

Performance. 
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Ten-pin  Alley.    See  lUegcU  Agreements. 

Third  Persons,  when  relief  may  be  granted  though  affects,  2 1 — 557 ;  23-^ 
212;   20—555. 

Threats.    See  Emdence. 

Tickets.    See  Railways. 

Time.    See  Criminal  Law, 
Day. 

Title,  to  doors  fitted  bat  not  hang,  lumber  drawn,  etc.,  does  not  pass,  17 — 204. 
owner  to  famish  materials  and  did,  held  to  pass  to  contractor,  1 7 — ^204. 
on  recovery  for  wrongful  taking  and  payment,   17 — ^247. 
when  pays  relates  back  to  conversion,  17 — ^247. 
one  purchasing  from  thief  and  selling  in  good  faith  guilty  of  conversion, 

19—242. 
not  necessary  wrongdoer  to  know  is  snch,  or  that  property  shoald  be  de- 
manded, 19—242. 
one  cannot  transfer  title  unless  clothed  with  apparent  title,  19 — 242. 
thief  traded  stolen  property  and  sold  latter,  24 — 859. 
one  sold,  as  principal,  bought  as  agent  of  purchaser ;  latter  liable  to  seller 

for  property,  19 — ^242. 
one  baying  in  good  faith  from  fraudulent  purchaser,    19 — ^242  ;  27 

—462;  29—298. 
if  fraudulent  vendee  sell  to  bona  fide  purchaser,  original  vendor  cannot 

follow.  29—702. 
bona  fide  purchaser  from  fraudulent  purchaser  to  whom  delivered,  IB 

—405. 
lonafide  purchaser  from  one  purchases  for  cash  but  to  whom  delivered, 

16—405. 
when  owner  has  tUle  to  check,  or  money  paid  broker,  etc.,  20 — ^255. 
and  may  follow  same,  or  proceeds,  20 — ^255. 
what  passes  on  sale  of  expectancy,  21 — 90. 
when  none  passes  to  property  bet,  21 — 532. 
when  none  passes  because  of  trick,  21 — 532. 
one  furnishing  materials,  another  manufacturing  for  part  profits  does  not 

pass  to  manufacturer,  22 — 844. 
what  purchaser  gets  on  execution  sale  ;  right  to  avoid  mortgage  as  f  raad- 

nlent,  23—502. 
money  given  to  pay  check,  24 — 836,  837. 
goods  consigned  to  be  sold,  25 — 516. 

sale  23  casks  wine  carries  casks  as  well  as  contents,  25 — 517. 
bill  of  goods  held  to  transfer  and  not  to  be  open  to  parol  evidence,  26 

—211. 
though  unsigned  paper  not,  26 — 211. 

rent  to  be  paid  in  wheat,  none  passes  till  set  apart,  26— -211. 
do  corporations  take  fee  of  land,  or  only  as  easement  ?  26—404. 
of  purchaser  from  one  to  whom  agent  delivered  contrary  to  instructions, 

27—726. 
to  proceeds  of  bill  of  exchange  indorsed  for  collection,  28 — 828. 
of  coffin,  may  be  laid  in  person  furnishing,  28 — 656. 
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to  money  fraudolently  obtained  received  in  payment  of  precedent  debt, 

28—678. 
which  had  fraudulently  misappropriated,  28—678. 
which  had  obtained  by  forgery,  28 — 678. 
taking  chattel  mortgage  property  to  Canada,  and  selling  according  to  law 

of  that  province,  28 — 679. 
rule  in  Lower  Canada,  28 — 679. 
A.  sells  to  B.,  supposes  selling  to  B.  as  C.'s  agent,  no  remedy  against  C. 

if  he  buys  of  B.,  28—679. 
giving  apparent  authority,  20 — 280-1. 
chattel  mortgaged  property  sent  out  of  State  and  sold,  proceeds  paid  on 

debt,  30—818. 
of  leather  to  be  tanned,  part  proceeds  to  tanner,  13 — 842. 

See  Adverw  Possesaian, 
Animals, 
Assignment, 
Bona  fide. 
Bona  fide  Holder, 
ChaUel  Mortgage, 
Consent, 
Conveyance, 
Crops, 
Damages, 
Fixtures, 
Fraud, 

Gift, 

Illegal  Agreement, 

Jurisdiction, 

Landlord  and  Tenant, 

Larceny, 

Lease, 

Leoy, 

Lexlod, 

L\fe  Estate, 

Municipal  Corporations, 

Navigable  Rivers, 

Owner, 

Paid  Judgment, 

Partnership, 

Replevin, 

Bale, 

Btockhaiders, 

Stoppage  in  Transitu, 

Support, 

Tax, 

Tenants  in  Common, 

Trover, 

Vendor  and  Vendee 

Wrongdoer. 
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Tombstones.    See  Tnui. 

Tort,  stockholder  not  liable  for,  of  corporation,  28<— 67,  700 
when  principal  liable  for  tort  of  agent,  24 — 64. 
when  may  be  waived,  24 — 858. 

See  Abatement,  ^ 

Fiatures, 

Hutband  and  Wife, 
Partners, 
Sale, 
Treepaee, 
Trover, 
Wrongdoer. 
Towns.    See  Bonds, 

Highways, 

Mandamus, 

Mistake, 

Municipal  (Corporations, 

TmdBj  role  of  board  of,  against  combinations,  27 — 596. 
may  saspend  for  violation  of,  27 — 596. 
seat  not  asset,  27 — 597. 

^nrademark,  one  cannot  have  in  his  own  name  as  against  another  of  same 
name,  24—296. 

though  court  will  protect  from  fraud,  24 — ^296. 

what  necessary  to  make,  20— 846. 

may  use  own  name  or  name  of  mill,  20^846. 

what  necessary  to  enable  to  restrain  use  of,  26-— 846. 

though  may  use  own  name,  must  not  do  so,  so  as  to  deceive,  26 — 846. 

test  in  such  cases,  26—846. 

what  sufficient  deception,  2€(— 846. 

numerical  character  i,  26—846. 

one  selling  use  of  name  cannot  afterwards  use  it  to  vendee's  preJadiQe, 
26—847. 

merely  selling  place  of  business,  sale  of  trademark,   26 — 847. 

will  not  be  protected  if  any  fraud  in  use  of,  26—847. 

See  Name. 
nradesman,  defamation  of,  36 — ^218-4. 

^hransfer,  of  expectancy,  21 — ^90. 

See  Assignment, 
Payment. 
'nreaty.    See  Bxtradition. 

Trespass,  how  far  innocent  interference  with  property  is,  16—588. 

no  defence  for  destroying  animals,  that  they  were  trespassing,  21 — 828. 

one  abusing  license  liable  in,  21 — 862. 

liability  of  party  where  goods  of  A.  seized  under  process  against  B.,  22 

—506. 
liability  of  party  directing  specific  act,   22 — 607. 
liability  of  attorney  issuing  execution  on  paid  judgment,  22 — 507. 
liability  of  one  signing  indemnity  bond,  22-hQ07. 
when  restrained  by  injunction,  23 — ^91. 
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tenant  owns  hoase  on  land,  must  remove  within  reasonable  time  after 

request,  or  owner  land  not  liable  for  occupying,  23—468. 
when  pew  holder  can  maintain,  and  when  not,  24 — ^2. 
by  one  owner  in  common  in  obstructing  way,  25 — 392. 
if  officer  guilty  of  irregularity  making  him  trespasser  ab  iniiiD,  and 

party  or  attorney  do  not  know  thereof,  not  liable  for  directing  him  to 

proceed,  26 — 54. 
if  amgnee  authorized  to  use  assignor's  name,  latter  only  liable  for  l^;al 

proceedings,  and  not  for  improper,  26 — 54. 
when  continuing,  so  more  than  one  suit  will  lie,  27 — 357-9. 
xme  trustee  of  religious  corporation  suing  another  for  conversion,  27 

—559. 

one  member  of  association  had  left  it,  27 — 559. 

entering  and  taking  seaweed,  28 — 127. 

physician  ordering  small-pox  house  cleansed,  20 — ^15. 

building  "  sagged  "  over  land  of  adjoining  owner  for  want  of  support* 

29—246. 

See  AnimalSy 

Cofrrier, 

Chattel  Mortgage, 

Contractor, 

Converrion, 

Damages, 

DiequalificaUon, 

Fixturee, 

Health, 

Ir^junetion, 

Negligence, 

Offljcere, 

Paid  Judgment, 

Pledge, 

Principal  and  Agent, 

8aU, 

Title, 

Tree/paMer, 

Wrongdoer, 

Trespass  on  the  Case.    See  Negligence. 

Trespasser,  when  owner  not  liable  to  if  injured,  19 — 341. 
putting  on  building,  loses  it,  26 — 555. 

See  Wrongdoer. 
TriaL    See  Afflrmatvte, 
Counsel, 

Deaf  and  Dumb, 
Evidence, 
Issues, 
Jurisdiction. 

IMok,  when  no  title  passes  in  consequence  of,  21 — 582. 

See  Agreement. 
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TroT»r,  bona  fide  purchaser  of  land,  personal  property  ot  another  mad 
20—729. 
one  purchisiDg  ivith  notice,  20 — 7S9. 
vhen  one  liable  in,  who  purchasea  property  In  disregard  notice  ■ 

lading,  34—307, 
for  proceeds  of  promissory  note  wrongfully  sold,  24r— 868. 
dam  ages  in  sncb  case,  24 — 358. 
sold   wagon  coaditionally;    vendee  had   new  wheels  pat  on  sai 

origioal  vendor  innocsotly  took  poBBeeslou.  24 — 3St. 
when  truBtee  liable  for  conversion  of  money  or  bonds,  24 — 836- 
lies  against  purchaser  trom  agent  when  does  not  pay  on  delivery,  ! 
so  agent  delivered  in  payment  own  debt,  26 — M. 
Bo  If  agent  trades  for  other  property,  26 — 46. 
paper  delivered  to  one  whose  name  forged  to  It ;  not  liable  for  i 

to  return  It,  28—842. 
one  selling  goods  for  another  in  good  futh,  30 — 818. 
See  Comer, 

Chattel  Morigagt, 
Cmiwrnon, 
FSxttira, 
StaWi, 


TiOe, 

WroTigdoer. 
Vimta  and  TraitM*, 

Dealing  leith  eeitui  que  tnut,  mayor,  aldermao,  etc.,  within  lale  torb 

trostee  to  deal  with  eului  que  trtta,  20— 12S. 
BO  directors  of  corporations,  20 — 12S. 
Bee  rule  in  Illinois,  20— 126. 

when  and  how  officer  may  contract  with  his  corporation,  24 — 886- 
director  may  lend  corporation  money  and  take  security,  20 — 135. 
troBteea  not  to  act  in  houtility  lo  rights  of  either  side,   13—757. 
cannot  act  for  own  Interest  to  bind  corporation,  20 — 126. 
directors  gave  themselves  mortgage,  20 — 126. 
dlrectoie  of  corporation  cannotdeal  to  own  advantage  with  corporate 

erty,  20-T74. 
one  trustee  of  school  district  cannot  repair  scbool  bouse  and  collect  t 

for,  20—774. 
order  for  money  presumed  for  services  just  rendered,  rather  than  bt 

was  elected.  20—774. 
owners  of  real  estate  fortnlng  corporation,  and  selling  own  real  eeti 

large  price,  20— 775. 
nnwident  comoratlon  is.  and  cannot  deal  for  own  benefit.  23 — RB. 
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TnmU  and  Tmsteea — continued. 

when  receiver  cannot  avoid  Bale  by  director  to  bank,  becauae  bad  erected 

baUdingr,  23-40. 
wben  officers  of  corporation  obtaining  a  jadgment  for  preference,  fraada- 

lent,  24—197. 
directors  cannot  obtain  ondne  advantage,  26—^73. 
if  do,  action  set  aside  as  fraud,  26 — 573. 
president  is  tmstee,  26 — 573. 
effect  of  his  purchasing  judgment  against  the  corporation,  and  trying  to 

sell,  26-^73. 
purchased  mining  claim,  to  be  used  for  benefit  of  company,  then  refused 

to  convey,  26—573. 
agent  sold  nominally,  and  then  purchased.  26 — 574. 
corporation  contracted  with  A.,  who  immediately  assigned  to  its  president, 

26-574. 
directors  sustain  relation  of  trustees,  26 — 578. 
if  waste  assets,  receiver  may  recover  of,  26 — 573. 
cannot  vote  on  proposition  interested  in,  27 — 887. 
one  of  religious  corporation  suing  another  for  conversion,  27 — 559. 
how  far  relation  of  trust  exists  between  directors  and  corporation,  27 

—813-4. 
promoters  of  company  may  sell  to  it,  20 — 198. 

director  voting  for  own  benefit  liable  to  creditors'  corporation,  29 — 199. 
subject  to  same  rules  as  trustees,  29 — 199. 
and  cannot  make  contract  for  own  benefit,  2SI — 199 ;   30 — 633. 
whether  may  contract  with  corporation  to  build  railway,  29 — 199. 
agent  advanced  money  to  debtor,  who  gave  note  to  third  person  and  agent 

took  it,  no  fraud,  29—199. 
former  trustee  may  purchase  if  does  so  with  entire  fairness,  29 — 199. 
board  of  health  cannot  employ  own  member,  30 — 632. 
cannot  deal  in  own  behalf  in  respect  of  trust  matters,  30 — 632. 
right  of  corporation  does  not  depend  on  fraud  or  good  faith,  39 — 632. 
but  must  restore  what  corporation  has  received,  30 — 632. 
rule  where  taken  on  debt,  30 — 632. 
cannot  purchase  bonds  below  par,  30 — 632. 
rights  of  bona  fide  purchaser  from,  30 — 632. 
rights  of  purchaser  from,  on  precedent  debt,  30 — 632. 
director's  firm  sold  property  to  corporation,  30 — 632. 
right  to  avoid  dealings  with  other  directors,  30 — 633. 
though  new  company  cannot  avoid,  30 — 633. 
Discretion,  when  courts  will  control  discretion,  and   when  not,  19 — 131 ; 

23—852 ;  26-^90. 
when  court  will  exercise  discretion  as,  27 — 521. 
when  discretion  personal  and  dies  with  person  named,  23 — 852. 
when  power  perwucU  and  when  not,  18 — 495. 

authority  to  executor  personal,  but  may  employ  auctioneer,  25 — 506. 
must  remain  during  all  the  proceedings  for  sale,  25—506. 
may  sell  by  auctioneer,  23 — 166. 
that  not  delegation  of  power,  23 — 165. 
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Tnuts  and  Tmateea — continued, 

when  part  of  trustees  may  act,  and  when  all  mast,  20—690. 

trustees  must  all  act,  22 — 801.  

otherwise  with  executors  and  administrators,  22 — 801. 

one  cannot  delegate  authority  to  act,  22 — 801. 

one  of  two  trtutees  cannot  transfer  stock,  22 — 801. 

all  trustees  must  unite  in  receipt  of  money  unless  otherwise  a 

to  act,  22—301. 
when  payment  to  one  invalid,  22 — 801. 
when,  though  also  executors,  22 — 801. 
Expenses,  one  dealing  with,  must  look  to  them  and  not  trust  estate,  t  ! 

those  dealing  with  trustees  do  so  on  individual  responsibility,  I  { 

unless  authorized  to  do  so  on  credit  of  estate,  29 — 669. 
when  trustee  may  make  expenditure  a  charge,  29 — 669. 
must  do  so  at  creation  of  debt,  and  not  subsequently,  29 — 669. 
or  must  assign  his  lien  on  estate  for  reimbursement,  29 — 669. 
must  be  agreement  for  lien  on  estate,  29 — 669. 
not  sufficient,  gives  credit  on  faith  of  estate,  29 — 669. 
when  creditor  subrogated  to  lien  oftrustee  for  reimbursement,  2         ( 
trustee  entitled  to  reimburse  himself,  29 — 669. 
when  trustee  allowed  what  paid  on  tax,  20 — 126. 
when  cannot  do  so  out  of  life  estate  after  death  of  life  tenant,  2^        I 
when  and  for  what  can,  29 — 669. 
when  trustee  cannot  complain  that  judgment  should  have  been        i 

him  personally,  29—669. 
liability  of  trust  estates  for  debt  incurred  by  trustee,  29—669. 
guardian  of  lunatic,  29—^9. 
when  trustee  liable  personally,  29 — 669. 
and  cestui  qit^  trust  not,  29—669. 

when  liable  personally,  and  when  in  representative  capacity,  18— 
cannot  give  lien  on  trust  estate  if  that  not  indebted  to  them,  30— 
when  not  allow^  for  improvements,  and  how  various  equities  n      i 

thereto  adjusted,  30—684. 
trust  property  improved  and  let  to  one  of  them ;  liability  for  rent      t 

30—684. 
when  trustees  liable  for  rent  and  when  not,  26—90-1. 
contract  for  benefit  of  trust  estate  renders  trustee  personally  liable 

—667. 
though  after  failure  to  collect,  creditor  may  reach  trustee's  inten 

trust  estate,  30—667. 
trustee  may  make  necessary  repairs  and  reimburse  himself,  30 — 66 
when  cannot  make  permanent  improvements  on  vacant  lot,  30 — 661 
when  creditor  may  look  to  trust  estate,  30 — 667-8. 
when  may  borrow  money  to  make  improvements  and  be  allowed  tl   i 

for,  30—668. 
when  receiver  allowed  for  expenses  not  previously  sanctioned  by  cc  i 

30— 668. 
deceased  ordered  repairs,  when  representatives  not  liable  for  fur  t 

repairs  ordered  by  wife  or  widow,  30 — 668. 
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Trusts  and 

no  expenses  by  cetiui  que  trutt  of  fond  for  life,  can  be  pud  out  of  inoome 
after  death,  30— 4(08. 

though  remaindermen  his  children,  30 — C*j8. 

as  to  expenses  of  filing  accoont,  etc,  30 — 668. 

trust  fund  most  bear  expenses  of  administration,  30 — 668. 

though  bill  filed  bj  one  cethii  que  trust,  if  for  benefit  of  all,  30—668. 

though  such  a  plaintiff  not  entitled  to  personal  expenses,  30 — 668. 

large  allowances  disapproved,  30 — 669. 
Income,  when  inoome  of  trust  fund  for  debtor's  benefit  may  be  reached,  23 

476 ;  24--M4. 
InveStmenU,  should  have  reasonable  time  under  all  the  drcumstanoes  to  in- 
vest, 23—165. 

in  Pennaylwinia  only  liable  for  gross  negligence,  23 — 165. 

must  exercise  care  of  prudent  men  in  own  business.  2&— ^506. 

held  to  perfect  good  faith,  or  want  of  care  of  prudent  man,  2&— 507. 

not  liable  if  deal  in  good  faith  and  with  ordinary  prudence,  23 — ^165. 

relationship  of  physician  one  of  confidence  and  must  act  bona  fide  in  ad- 
vising settlement,  19 — 190. 

degree  of  diligence  and  good  faith  required,  22—303,  902. 

ordinarily  not  to  compromise  without  sanction  of  court,  22 — 902. 

when  one  sustained  by  court,  22 — 802. 

court  approving  act  after  done,  2£^— 508. 

compromised  without  leave  of  court,  sustained  if  just  and  fair,  23 — 165. 

allowed  investment  to  remain,  they  would  not  have  been  allowed  to 
make,  23—165. 

if  invests  in  proper  funds  not  liable  for  losses  if  acted  with  oonmum  pru- 
dence, 22— SG5. 

may  ask  instructions  of  court  of  equity,  22 — 805. 

though  probate  court  has  jurisdiction  if  not  exclusive,  22 — 305. 

when  guardian  cannot  change  from  realty  to  personalty,  and  frice  vena, 
22—805. 

must  collect  note  within  reasonable  time,  22 — 306. 

surrenders  obligation  of  two  for  that  of  one,  22 — 306. 

survivor  conveyed  back  to  one  creating  trust  in  trust,  not  liable  for  his 
neglect,  22—306. 

liable  if  conveys  by  mistake,  22 — 306. 

if  paid  too  much  by  mistake  not  liable  personally,  22 — 306. 

when  trustee  liable  to  cestui  que  trust  for  paying  money,  though  in  good 
faith,  23—40. 

if  accounts  negligently  kept,  when  presumption  against  him,  22 — 801. 

when  and  how  trustee  must  invest,  22 — 303. 

in  what  securities.  22—303-6. 

whether  may  on  lands  out  of  State,  22 — 803. 

usual  rule  only  two-thirds  value  real  estate,  22 — 303. 

though  not  liable  for  unforeseen  depreciation,  22 — 304. 

in  good  faith  invested  in  gold  at  nominal'  price  and  it  depreciated,  22 
—304. 
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•ta  and  TnuteM — continued. 

to  "  invest  In  good  Becurities"  nie&ns  only  euch  as  ire  allowec 

22—304. 
Hpecific  legacy  maj  be  allowed  to  remain  ao  invested,  22 — 804. 
nolees  depreciation  apprehended,  22 — 304. 
to  inveat  on  conaultatlon  with  eeitui  que  truat ;  from  rebellion  c( 

and  invested  in  Confederate  securities,  22— S04. 
tmatee  received  payment  In,  debtor  released,    22 — SOS- 
case  where  sale  and  acceptance  of  Confederate  notea  upheld,  25 
If  trnst  deed  prescribee  securities,  must  invest  in  those,  25 — 50'> 
mnst  not  be  second  or  inferior  liens,  25 — SOT. 
when  beneHclarlea  not  affected  by  suit  aa  to  investment,  25 — 60'. 
eeftvi  qae  trutt  may  ratify  nnauthorized  inveatment.  25 — 907. 
chati^Dg  trnstee  with  losses  from  aegligence  in  investing,   22 — i 
mere  consent  by  autui  gue  trvit  to  decree  setting  aside  securiUes, 

to  holding  trnstee  for  negligent  investment,  23 — 166. 
ratification  by  eeitui  qae  truH  mast  be  clearly  proved,  and  to  ha' 

made  with  full  knowledge  of  all  the  clrcnmstsncee,    23 — 165. 
liability  for  investing  funds,  23— IBS. 
obtained  leave  to  invest  in  worthless  bonds,  23 — 165. 
invested  In  own  name,  thongh  intended  to  hold  for  estate,   23 — If 
to  save  loss  may  purchase  real  estate,  22—303. 
cestui  que  trust  conveyed  as  security  and  then  to  trustee  without  i 

ing ;  trustee  deeded  to  snch  other,  etc. ,  when  not  liable  to  ceil 

truti.  22—808. 
BO  troBtee  p^d  ofi  mortgage,  eeitui  que  tmet  had  apparentl]/  coven. 

pAy,  22—808. 
duty  to  take  best  price  offered,  22—303. 
when  liable  for  not  doing  so.  22—802. 
absence  of  fraudulent  intent  no  defence,  22 — 802. 
even  thongh  sold  for  all  worth,  22—803. 

B  though  disbelieved  statement  of  offer,  because  duty  to  t 


allowed  to  keep  invested  as  at  death  of  testator  includes  stocks  reci 

by  testator  from  brother's  estate,  22-~801 
not  in  bank  stocks,  22—804. 

though  If  eettui  que  be  adult  may  assent  to,  22 — 304. 
when  trustee  may  change  stocks  and  corporation  permitting,  not  lii 


when  may  invest  In  savings  bank,  25 — S07. 

liable  for  loan  except  as  investment,   25 — SOT. 

liable  tor  imprudent  Iohd,  25 — 507. 

Dot  liable  for  deposit  in  bank  unless  known  to  be  unsafe,  25 — 506. 

receiving  bank  notes  of  solvent  l>ank  which  fails,  22 — 302. 

bank  where  deposited  fuled.  22—303. 
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TnuU  and  TmMt»t»— continued. 

•mideoully  took  deed  in  nune  of  life  tenant  wlieu  n 

—007. 
whkt  niiBBppToprUtion  of  purchue  price,  uid  not  luveetmeot,  of  tnut 

fnnda,  1»— 72a 
eatui  que  tnut  with  nati<w  m«7  ratify,  10 — 730. 
if  haa  not  acted  with  good  faitfa,  oompalled  to  keep  property  and  make 

fund  good,  BS— 100. 
gnardian  liable  if  losa  from  want  of  baslnseB  capacity,  25 — SOS. 
80  foi  taking  aecond  mortgage,  25—906. 
Purehat  by,  trostee  cannot  purdiaae  iroKi  property,  21>-.'1B8 ;   30 — OSS. 
troBtee  cannot  porcbase  of  aelf,  22 — 304. 
one  cannot  purcbaoe  from  another,  20— 198. 

if  lauds  sold  by  peraonal  repreaentatiTs,  he  cannot  porchaM,  20 — 774 
exceptions  to  thla  rale,  20— 774. 
If  haa,  in  good  faith,  sold  to  third  peraon,  may  ptirchaee  property  stdd, 

30-688. 
if  sale  fair  when  made,  aubeeqnent  acts  will  not  overtbrow,  30 — SSS. 
rnle  applies  to  legacy  to  attorney,  30 — 683. 
though  good  if  understand  iugly  made,   30 — 688. 
one  alleging  parcbaae  in  good  faith  must  establish  it,  .30 — 688. 
what  moat  allege  and  prove,  30 — 688. 
they  cannot  purchase,  20 — BTS. 
assets  regarded  in  trnat  for  creditors,  26 — S73. 
pnrchaae  by,  at  Judicial  sale,  26—070. 
ascertaining  defect,  got  friend  to  pnrchaae,  26 — 07G. 
who  draws  will,  not  precluded  from  pnrohaaing  on  tax  sale,  S6— 575. 
purchaaed  at  Judicial  aale,  26—570. 
when  agent  may  sui>.pnrcliase,  26 — 57G. 

trustee  aella  to  aelf,  ewtvi  gut  trvM  has  election  to  avoid,  23 — 39. 
trastse  cannot  avoid  liability  because  did  not  take  letters  tostameaitaiy, 

23—39. 
though  eettm  que  trtut  may  elect  to  take  improper  inveetment  and  pioSta 

or  interest,  whichever  takes  must  be  for  whole  period  ;  cannot  l«ike  om 

for  part  and  other  for  part,  23 — 89. 
effect  of  one  taking  tax  title  who  Is  bound  to  pay  them,  27 — 474-5. 
cannot  purchsae  tax  or  other  title,  etc.;  when   can,  and  affect  of,  23 

—40. 
one  purchasing  trnst  property  with  notice,  decreed  to  so  hold  it,  23 

— «. 
court  mat/  refuse  to  set  aside  conveymnee  to  trustee,  20 — 194. 
when  allowed  to  stand  (or  benefit  of  third  peraon,  20 — 134 
may  purchase  of  eettui  que  trust  if  no  unFair  practice,  20 — 128. 
when  not  allowed  to  interpose  statute  of  frauds,  20— 136. 
transfer  to  trustee  from  ee$tvi  que  trust,  not  allowed  to  stand  if  OMieeal- 
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TrxutB  and  TViuteei — corUiniied, 

if  deals  with  trust  property  cMtui  que  trust  maj  elect  to  take  bene 

—124. 
cestui  que  trust  must  repudiate  within  reasonable  time  after  noti 

— lae. 

guardian  maj  contract  with  ward  after  relations  .have  ceased,  2C 

otherwise  if  not,  20—775. 

after  termination  of  trust,  maj  deal  with  property  as  anj  other  ] 

20—135. 
agen'^y  ceases  on  delivery  of  title  papers,  20 — 125, 
if  client  attempts  to  cheat,  attorney  may  sever  relation  and  act  fo 

interest,  20—125. 
attorney,  even  after  relation  ceases,  cannot  take  advantage  of  know 

26--574 
Removal,  etc.,  removal  and  appointment  of  new,  20-H177. 
who  to  move  to  appoint  new,  26—477. 
eettui  que  trust  cannot  appoint  new  trustee  unless  expressly  autho 

18—494. 
only  court  of  chancery  has  power  to  appoint,  18 — 494. 
if  power  granted,  person  aud  circumstances  under  which  to  be  ea 

should  be  fixed,  18—494. 
when  power  annexed  to  estate,  18—494. 
when  in  gross,  18—494. 

court  may  remove  trustee  on  petition  without  bill,  18—494. 
even  though  conferred  on  executor,  18—494. 
power  to  remove  general,  18—495. 

may  remove  for  benefit  of  estate  though  no  misconduct,  18—495. 
parties  to  bill  for  new  trustee,  18—495. 

appointment  new  trustee  cannot  be  attacked  collaterally,  18 — 495. 
when  should  be  removed  for  insolvency,  18 — 495. 
trustee  no  right  to  refuse  to  foreclose  mortgage  in  order  to  give  de 

time  to  raise  means,  18^495. 
trustee  mingles  trust  funds  with  own,  18 — 495. 
though  court  cannot  remove  executor  may  control  his  action,   18—49 
if  court  has  power  to  remove  has  to  appoint  new  trustee,  18—495. 
power  to  appoint  new  trustees  does  not  authorize  new  executors, 

—478, 
may  authorize  remaining  trustees  to  act,  18 — 495. 
when  one  asks  removal  of  another,  what  latter  may  set  up  as  oouni 

claim,  22—800. 
removed  if  improperly  invests  and  manages,  though  done  in  good  fai 

22—800. 
when  removed  if  relations  l)etween  cestui  que  trust  and  trustee  not  h 

monious,  22—801. 
if  trustee  iiolds  legal  title,  passes  to  heirs,  26—477. 
court  will  appoint  new,  but  will  not  order  fund  paid  to  cestui  que  tru 

26—477. 
when  new  appointed  on  petition  without  bill  26 — 477. 
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^roata  and  ^tiataM — eontinved. 

whsD  new  appointed  on  breacli  of  Irost,  20 — 477. 
(wo  appointed  and  one  died,  Daw  one  appolated  and 

to  him,  26—477. 
o^d  trustee  liable  to  new  for  improper  investment,  thoug'h  nevKcrfU 

illei^l  securlt;,  26—178. 
Tratt  fatid*,  foUouing,  trust  funds  may   be  followed  in  whato-ver  ihijie 

invested,   19—719. 
even  though  trustee  or  saretiea  solvent,   19 — 719. 
but  poBaeesion  of  trust  fands  and   the  apphcation  most   ba  distiKtl; 

shown,  19—730. 
coart  may  direct  proceeds  of  trnat  property  to  be  conveyed  to  referee  ui 

Mid  b;  him  and  ealui  que  Irtut  indemnified  Ibereout,   19 — TiO. 
proceeding  where  party  holding  legal  title  non-resident,  lO — 720. 
unless  aome  eqiul}/  remed;  for  accounting  before  surrogate,    19—7% 
when  owner  may  follow  check,  etc.,  proceeds  of  property,  20—255. 
when  owner  of  property  may  follow  money  or  proceeds,  20 — 25S. 
money  sloleo  and  Invested,  followed,  23 — 38. 
what  saffident  proof  identity  of  money  invested.  23 — 38. 
money  most  be  distinctly  traced,  23 — 88. 
what  not  sufficient  evidenoe  identity,  23 — 38. 
nor  If  mingled  with  trustee's  Individual  money,  23 — 38. 
wife  invested  husband's  earnings  in  land,  23 — 38. 
creditor  of  husband  ma;  reach,  23 — 38. 
corporate  property  trust  fund  for  oreditora,  24—635. 
and  may  follow  ioto  hands  of  stockholders,  24 — B3S. 
CMtut  91M  <nuf  may  elect  to  follow  ioveetment  of  trust  funds,  24 — 8St-1. 
etttui  que  trutt  may  take  lands,  or  hold  trustee  petsimally,  23 — 38. 
when  and  bow  oonrt  may  elect  for  infant,  23 — 39. 
if  trustee  sell  to  one  with  knowledge,  eettuiqut  trtutWMjtMitjottiiiow 

property,  29—199. 
otherwise  as  to  purchaser  without  notice,  29—199. 
eetlai  que  truit  must  disafflnu  within  reasouable  time,  29 — 900. 
when  cettuique  trvtt  canuot  follow  funds  wrongfully  paid  to  third  pcf- 

Bon.  23— W. 
proceeds  trust  property  may  be  followed,  20—574 
as,  26—57*. 
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nniU  and  Tmatau — eonHnved. 

light  to  follow  M\b  when  meaos  of  aseertaiDment  does,  30 — 6) 

as  where  mixed  with  trastee'B  other  fanda,  30 — OSl. 

mere  failure  to  account  for  faod  will  oot  aathorlse,  to  reach  lane 

proof  fund  iaveflted  therein,  30 — SS2. 
using  to  Improve  lauds  wilt  not  authorize  to  follow  as  against  i 

creditor,  30—682. 
Mueeilaneotig,  when  deposit  of  secnrities  to  pa;  check  creates  tru 

27— 1S5. 
when  pracator;  trust  created,  25—462,  803. 
to  mi^Dtaln  tombstones,  etc.,  18—138;   22—440. 
trust  attached  to  gift,  22—690. 
shiftless  husband  allowed  wife  to  take  title  and  manage  property,  i 

for  hia  benefit,  22—691. 
if  Tendor  retains  title  and  vendee  Bella,  vendor  becomea  trustee  fc 

pDTchaser,  20—700. 
tniat  attaches  on  behalf  of  infant  heir,  though  vendor  at  mother's         i 

convefs  to  her,  2O~700. 
if  one  purchase  with  notice,  grantor  has  agreed  to  convej,  bound  1        i 

out  contract,  20—700. 
one  takes  title  In  self  for  another,  and  paya  part  purchase  Taaney,         i 

In  favor  of  other  to  extent  of  money  paid,  20 — 7S6. 
so  may  sue  for  money  paid,  20— 735. 
when  resulting,  and  when  not,  from  one  person  paying  conslderaUi 

taking  title  In  another,  26—9. 
one  partner  getting  renewal  of  lease,  etc.,  to  selF,  held  to  be,  25      ' 
agent  cannot  deal  with  prinupal  in  matters  within  limits  of  agenc; 

—683. 
when  liable  for  acts  of  co-trustee,  25 — 507. 
when  one  held  liable  for  moneys  received  by  another,  22 — 301-3. 
dntf  of  one  to  prevent  misfeasance  by  other,  22 — 801-3. 
one  may  compel  other  to  account,  22 — 300. 
when  one  may  restrain  co-trustee,  22 — 300. 
liability  for  acts  of  agent  selected,  22—805. 
employed  agent  who  misappropriated  part  funds,  25 — 507. 
when  survivor  cannotsuerepresentativeof  deceased  co-trustee,  22- 
whether  trustee  or  eatui  que  traat  to  sue,  23 — 300. 
action  against  survivor  and  repreeentaiivee  of  deceased  for  breach  of  t    ■■ 

30— 3fl7. 
when  cannot  divide  between  uHtii  qut  truiU  unequally,  23 — 853.  \ 
same  persons  directors  of  two  contracting  corporations,  27 — 735. 
laches  prevent  disaffirmance.  27 — 735. 
when  trustees  guilty  of  laches  In  requiring  grantor  to  produce  bond    : 

mortgage,  and  cancel  it  of  record,  27 — 760. 
mortgage  given  to  trustee  to  secure  series  of  bonds,  he  must  forecl  i 

27—517. 
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TxuMtM  and  Tnutaoi — omHnued. 

when  trust  not  enforced  sfdost  holder  o(  le^  title,  equal  eqni^,  eren 
In  favor  of  IdIbdI,  23—39. 

attorney  got  improper  paper,  23 — 39. 

attonie;  ohuiai^  jodgment  a^iuat  client,  27 — 874 

BBtne  attomej  canoot  represeDt  hostile  intereBis,  20 — 125. 

foreign  mt,j  sue,  26 — 15. 

lequiBltea  of  complaint,  26—10. 

If  widow  iDTCBta  asseU  in  another  State,  oomts  of  admlulatralor's  domi- 
cile may  compel  her  to  convey  U>  admlaistrator,  26 — 17. 

president  of  corporation  made  false  statement  lo  alockbolder  4S  to  cbanes 
for  sale  of  stock.  26—73. 

tniHlee  assigned  to  third  person  for  benefit  of  ee»tvi  que  trvtt  cannot  call 
assignee  to  acconnt  without  tetl'ai  qae  trtut  party,  23 — 38. 

assignee  Mcoootable  directly  to  uttvi  que  tmM,  23 — 89. 

ssecatora  and  administratoTB  proper  parties  to  call  aailgnee  of  land  for 
benefit  of  creditors  to  acooant,  23—40. 

atWr  land  sold  heir  cannot  pay  debts  and  uke,  23—40. 

If  fraud  in  sale,  representatlTe  proper  party  to  attack,  23 — 40. 

dty  bad  not  avoided  contract  with  member  city  government,  polieonaji 
omnot  arrest  one  working  for  contractor,  23 — 40. 

attorney  obtaining  property  required  to  carry  out,  and  m  third  peraon, 
23—476. 

municipal  corporation  liable  lo  ettlMi  que  trutt  tor  stock  lllegaUy  trans- 
ferred, 23—758. 

BO  a  bank.  23—758. 

effect  of  trustees  transferring,  23 — 758-4. 

part  satisfaction  from  trustee  no  defence,  23 — 754. 

must  know  aU  facta  lo  ratify,  23—734. 

when  obliged  to  account  for  proflui  of  transaction,  24 — S36-7. 

money  given  to  pay  cheek  ordered  to  be  repaid,  24 — 887. 

wben  liable  for  coaversion  of  money  or  bonds,  24 — 880. 

when  suit  against  one  who  receives  money,  precludes  remedy  against 
others  with  whom  be  divided  the  money,  29 — 200. 

officer  mingled  offldal  money  with  own  and  paid  own  debts  theraonii 
creditor  not  liable  to  one  injured  by  commingling,  30 — 08S. 

cannot  recover  commissloD  for  guaranty,  30 — 638. 

if  agreement  with  or  by  selves  voidable,  cannot  themselves,  for  oorpon- 
tlon,  ratify  it,  30—688. 

one  promised  testator  to  give  another  certain  sum  or  property  if  woold 
not  will  it  to  such  otlier,  held  to  be  trustee  for  him,  27 — 51S. 

made  such  promise  Intending  not  to  perforai,  27 — S16. 

refusal  evidence  did  not  intend  to  do  so,  27 — 516. 

d  Ifrild  nnthmnMth  would  bold  for  A      ft?— S17. 
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lU  and  nnut«M — etmHruied. 
•greemeDt  mrrivor.  In  joint  wille,  ehonld  divide  witb  heiia 
27-JST7. 

Bm  CorporaU  EUetUmt, 

Ortditori, 

Direetori, 

Diteretitm, 

Eminent  Voiriain, 

Extetitwi  and  AdmrnittraUm, 

f^aitduUnt  Agrtemeati, 

SeMoomi, 

Miegal  Agre&mtnti, 

Life  Eitaie, 
MaijUaumu, 

Priiua^al  and  Agent, 
Prineipal  and  Buret]/, 
Taumit  in  Comttum, 
Title, 

Undue  iT^UtMct, 
WiiU. 


mtn  VItm,  doctrlae  of,  21—67. 

Btookholdera  eumot  extend  powers  of  corpontdons,  27 — 72S. 
agreement  not  to  sierciae  franchlaes,  27 — 73S. 
agreement  bj  city  not  to  eDtorce  rights,  27 — T3S. 
putieG  dealiag-  «ith,  boand  to  know  powers,  27 — 13C. 
nvliigB  bank  IncniTing  debt  for  stock  of  another  corporation,  27 — 7 
can  one  corporation  bnj  stock  of  anotber?    27 — 726. 
wlien  laches  prarent  disafflnnance,  27 — 725. 
same  persons  directors  of  two  cootractlog  corporations,  27 — 720. 
lachea  in  such  case  defence,  27 — 72S. 
Bee  Arbitration, 
Oorporatione, 
IlUgal  AgreemenU, 
Municipal  OorporaUons, 
Principal  and  Surety, 
Bewxrd. 
nnOOTtalnty.    Bee  Gmwyanee. 

Undntaklng,  anrety  on  appeal  on  pajment  of  Judgment  enUtled  to  benefit  i 
lien  thereof,  and  if  marked  "secured  on  appeal"  without  notice  to  hi  i 
is  Invalid,  23—217. 
Voi^  II  fi7 


I 
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Undna  luflneoce — amlijmed. 
by  Mtoroey,  27—430. 
b;  clergy  man,  27 — 420. 
by  pbyslciMQ,  27—430. 
gaardUn,  trustee,  etc.,  27 — 120. 
pueat  and  child,  27—130. 
any  fiduciary  relation,  27—430. 
principal  and  agent,  23—252;  27—421. 
fiduciary  relation  to  be  aatablished,  27 — 4S1. 
bat  coarta  avoid  any  de6uitioD,  27 — 121. 
false  recitals  ibrow  onus  on  grantee,  27 — 131. 
hnsband'e  misrepresentations  to  wife.  27 — 421. 
frsadolent  intent  by  bnabsod  nnneceaaary,  27 — 121. 
nndue  InSuence  presumed  from  relations  of,  27 — 131. 
wife's  intent  to  defraud  creditors  no  defence,  27—421. 
no  defence  wife  intended,  In  future,  (o  ^ve  husband  property,  2'i 
draftsman  taking  beneSt,  suspicious  cinmrnatUDce,  27^421. 
tboogh  does  not,  }>«r*«,  invalidate,  27 — 421. 
one  taking  benefit  bound  to  giTe  clear,  saUsfactory  and  convindi 

denee,  testator  knew  and  approved  his  claase,  27 — 421. 
if  not  only  remainder,  admitted  to  probate,  27 — 121. 
gift  from  parent  to  child,  27—421. 
by  one  partner  to  another,  27-^1. 
If  in  position  to  ose  influence  on  weak  person,  required  to  give  si 

tory  evidence  not  need  to  produce  result,  27 — 481. 
whatever  deetroys  free  agency  Is,  27 — 123. 
one  taken  to  spiritual  seance,  27—^2. 
thongli  if  belief  In  spiritualism  bad  nothing  to  do  with  will,  valid 

-439. 
adaltetons  relations,  27—422. 
notpn-M  undue  inSuencv,  27 — 433. 
tboagb  years  before  adoltereaa  falsely  aeensed  testator  of  her  abdui 

27—432. 
where  appears,  will  not  inflnenced  by  her,  27^-433. 
one  physically  weak,  having  no  advice,  induced  to  make  deed  or 

27—122. 
one  taking  advantage  of  affection  or  gratitude  as  moving  cause,  s 

to  deprive  tree  agency,  27 — 122. 
though  they  do  not  per  te  constitute  nndue  Inflaence,  27^423. 
wife  or  relative  may  Justly  Influence,  27—438. 
if  testator  acta  as  free  agent,  27—433. 
mere  fact  of  such  influence  insuiScient ;  must  amount  to  a  contro 

mind,  27— 42S. 
nnentinn  iBrfelvcontrollad    bv  state  of  health  and  condition  of  mind 


900  DIGEST  OF 

Undue  loAvLeno^—eontiniied, 

nor  from  old  age  alone,  27 — 428. 

though  proper  evidence  to  show  nndae  influence,  27 — 423. 

when  transfer  or  will  of  old  person  regarded  with  grave  suspicion,  27 

-424. 
mere  forgetful  ness  of  recent  events  does  not  show  incapacity,  27 — 424. 
if  partial  incapacity,  more  readily  influenced,  27—424. 
if  weakness  and  gross  inadequacy  of  price,  27—424. 
if  mental  weakness,  if  slightest  unfairness,  27 — 424. 
elderly  woman  unaccustomed  to  husiness,  27—424. 
effect  of  intoxication,  27—424. 

change  of  intention  bears  upon  undue  influence,  27—425. 
intent,  motive,  and  opportunity  and  result  shown,  27 — 425. 
unusual  clauses,  27-'-425. 
instructions  drawn  by  testator,   27 — 425. 
presumption  from  long  possession  of  will  by  testator,  27—425. 
value  of  evidence  of  experts,  27 — 426. 
proof  one  driven  from  home  by  cruelty,  27 — 425. 
weight  of  evidence  of  attending  physician,  27 — 425. 
of  those  about  testator,  27—425. 
mere  opinions  of  non-experts,  27 — 426. 
weight  of  testimony  of  subscribing  witnesses,  27 — 426. 
questions  to,  and  examination  of,  non-experts  in  New  York    27 — ^6. 
change  in  intellignce,  27—426. 
were  remarks  coherent  or  incoherent  ?    27 — 426. 
that  testator  eccentric,   27—426. 
weakening  of  mind,  27 — 426. 

cases  where  Instrument  held  not  to  be  invalid,  27 — 426. 
cases  where  held  to  be  invalid,  27 — 426. 
one  receiving  beneJU  through  undue  influence,  liable,  27—427. 
though  not  one  merely  transmitting,  27 — 427. 
heirs  and  not  personal  representatives  to  sue,   22^427. 
courts  of  equity  may  set  aside  probate  of  will  for,  27 — 427. 

See  WiUa, 

Undue  Preference,  carrier  giving  one  customer  over  another,  28 — 141. 

United  States,  power  to  render  judgment  against,  27 — 145. 

See  Costs, 
State, 

United  States  Oourts.    See  Jurisdiction. 

Usage,  one  not  bound  by  custom  unless  aware  of  it,  29 — 128. 

See  Custom. 
User.    See  Water  and  Watercourses, 
*<  Usual  Oovenants."    See  Lease. 

Usury,  if  valid  obligation  discharged  by  an  usurious  one  may  be  revived  if 
usurious  one  repudiated,  23 — ^218. 
so  if  junior  mortgagee  pays  prior  one  and  takes  usurious  mortgage  for 
both,  23—218. 
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UBQry — continued, 

after  grantee  assumes  nsarions  mortgage,  reconvejed  to  grantor,  S 

—646. 
when  in  building  society,  though  interest  secured  by  way  of  dues,  S 
—827. 

See  Building  Societies, 
Merger, 
NowUion, 
Principal  and  Surety. 


V. 

Vaoanoy.    See  Officers. 

Variance,  counterparts  of  agreement,  which  to  control,  18 — ^288. 
between  proof  and  pleadings  as  to  reward,  30 — 866. 

Variation,  duplicate  agreements  varied  ;  which  one  to  be  followed,  25—578 

Vendor's  Ziien,  two  pieces  of  land,  one  conveyed  to  vendee  and  another  to  pur 
chaser  from  him,  deficiency  against  latter,  26 — 364 

See  Lien, 
Jierger. 

Vendor  and  Vendee. 
Vendor  and  Vendee, 

Lien,  when  and  in  what  States  vendor  has  Hen  for  purchase-money,  and 
when  not,  20—696-7. 
in  District  Columbia  must  first  obtain  judgment  at  law,  20 — 696. 
if  reserves  conveyance  or  provides  for  lien  in  conveyance,  is  a  mortgage, 

20—696,  697,  699. 
vendor  of  leasehold  interest  has  lien,  20 — 697. 
if  vendee  sells  and  repurchases,  lien  again  attaches,  20 — 697. 
A.  allows  B.  to  sell  his  land  for  A.'s  debt,  B.  has  lien,  20—697. 
so  if  conveyance  to  purchaser's  wife,  20 — 697. 
hoi  aee  in  Indiana,  20—697. 
"    Illinois,  20—697. 
A.  without  authority  takes  title  in  B.'s  name,  none  attaches,  20 — 697. 
when  lien  may  attach  for  other  transactions,  20 — 697. 
whether  and  how  lien  assignable,  if  so,  20 — 697. 
whether  if  several  notes  passes  with  them  pro  tanto,  20 — 697. 
one  without  new  considerations  takes  no  better  title  than  his  grantor, 

20—697. 
otherwise,  if  for  value  and  without  notice,  20 — 698. 
if  pays  part,  protected  pro  tanto,  20 — 698. 
not  if  has  notice,  in  fact,  or  from  character  of  the  transaction,    20 

—698. 

equity  will  marshal  liens  in  favor  of  vendor's  rights,  20 — 698. 

if  vendee  in  default,  nothing  passes  by  assignment  of  contract  for  pur- 
chase, 20—478,  698. 
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Vendor  and  Vendee — c(nUinued, 

if  claims  is  bona  fide  porckaser  or  mortgagee,  must  plead  and  show  is, 

20—698. 
notice  to  cbarge  purchaser  mast  not  be  vagae  or  indefinite,  20 — 698. 
when  purchaser  under  execution  takes,  subject  to  vendor's  lien,   20 

— 69&-9. 
if  vendor  conveys,  judgment  against  not  lien  on  purchase-money,  20 

--699. 
judgment  against  one  who  has  agreed  to  convey,  how  far  binds  vendee, 

20— 699. 
holder  of  agreement  for  conveyance  treated  as  equitable  owner,   20 

—699.  • 

lien  ceases  to  exist  when  acts  of  vendor  show  intended  to  waive,  20 

—699. 
obtaining  judgment,  not  waiver,  20 — 699. 
land  sold  on  surrogate's  sale ;  previously  sold  by  unrecorded  deed  and 

judgment  against  vendee  under  latter  deed,  20 — 699. 
when  taking  bond,  note,  etc. ,  sl^ows  waiver,  20 — 699. 
when  taking  mortgage,  20 — 699. 
when  not,  20—700. 
this  lien  not  an  incumbrance  within  clause  of  insurance  policy,   20 

—700. 
if  vendor  retains  title  and  vendee  sells,  vendor  becomes  trustee  for  latter 

purchaser,  20—700. 
this  trust  attaches  on  behalf  of  infant  heir,  though  vendor  conveys  to 

mother  at  her  request,  20 — ^700. 
if  one  purchase  with  notice  vendor  has  agreed  to  convey,  bound  to  fulfil 

latter's  contract,  20—700. 
though  rights  may  be  lost  by  laches,  20 — ^700. 
if  vendor  retains  title  and  desires  to  enforce  lien,  must  tender  perfonn- 

ance,  20—700. 
right  to  enforce,  when  retains  title,  20 — 700. 
if  vendee  bankrupt,  assignee  must  be  a  party  to  enforce,  20 — 700. 
if  dead,  heirs  and  personal  representatives,  20 — 700. 
vendor's  lien  descends  to  his  heir,  20 — 700. 
grantee  not  bound  by  suit  against  remote  grantor  to  which  he  not  a  party, 

20—700. 
form  and  contents  of  decree  foreclosing  vendor's  lien,  20 — 700. 
when  two  notes,  and  one  not  due,  20 — 700. 
rights  of  husband  and  wife  in  purchase-money  when  wife  signed  deed  to 

bar  dower,  20—701. 
if  vendee  makes  advances,  lien  on  land  or  vendor's  interest  if  he  will  not 

or  cannot  convey,  20 — 701. 
though  purchaser  charged  with  rents  and  profits  if  in  possession,  20 

—701. 
no  lien  if  vendee  guilty  of  fraud,  20 — 701. 
if  vendee  offers  to  rescind,  allowed  payments,  improvements  and  interest, 

less  value  of  use,  20 — ^701. 
vendee  has,  for  improvements,  etc.,  20 — 701. 
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Vendor  and  Vendee — tovHnued. 

even  though  contract  within  statute  of  frauds,  if  vendor  refuses  to  per- 
form, 20—701. 

otherwise  of  improvements  by  vendee  not  in  possession  under  valid  con- 
tract to  purchase,  20—701. 
MiseeUaneous,  when  vendor  cannot  fully  perform,  specific  performance  de- 
creed with  abatement,  20 — 701. 

how  far,  when  wife  will  not  join  to  bar  dower,  20 — 701. 

wife's  refusal  in  bad  faith.  20—702. 

though  she  cannot  be  compelled  to  convey,  20 — 702. 

husband  agreed  to  convey  wife's  land,  20 — ^702. 

one  agreed  to  convey  lands  owned  by  third  person,  20 — 702. 

rights  of  in  lands  contracted  to  be  sold,  17 — 614. 

if  widow  and  heir  refuse  to  deed  specific  performance  not  afterwards  en- 
forced, 17—614. 

when  refusal  of  widow  and  heir  to  deed  a  rescission,  17 — 614. 

whether  personal  representative  or  heir  entitled  to  purchase-money,  17 
—615. 

contract  works  such  a  conversion  that  judgment  not  a  lien,  17 — 615. 

in  equity,  vendor  trustee  for  vendee,  17^-615. 

mere  order  for  guardian  to  sell  will  not  prevent  judgment  against  infant 
from  becoming  a  lien,  17 — 615. 

when  representative  of  vendor  cannot  foreclose  lien  for  purchase-money 
without  offer  to  perform,  17 — 615. 

vendor    unmarried,  married  and    then  died,  when  widow    entitled  to 
dower,  17 — 615. 

land  condemned  peTidsnte  lUe  by  railroad,  vendee  may  rescind,    17 
—615. 

80  widow  and  heir  could  not  convey,  17 — 615. 

title  of  purchaser  from  vendee  to  whom  agent  delivered,  contrary  to  in- 
structions, 27—726. 

A  bought  lumber  of  B.  who  ordered  C.  to  send  it ;   he  did  with  bill 
showing  sale  to  A,  A.  liable  to  C.  as  purchaser,  18—319. 

vendor  may  use  in  usual  manner  without  leaving  support,  21 — 833. 

so  heat  from  ovens,  21 — 833. 

when  destruction  of  buildings  to  be  sustained  by  one,  and  when  by  the 
other,  25—71. 

when  vendee  may  recover  back  payment  if  buildings  burned  before  to  be 
conveyed,  25 — ^72. 

purchaser  in  possession  under  executory  contract  not  affected  by  foreclos- 
ure to  which  not  party,   25 — 854. 

may  pay  to  vendor  till  actual  notice,  25 — 854. 

lien  of  judgment  subject  to  rights  of  purchaser  in  possession,   25 — 854. 

docketing  judgment  not  notice  to  him,  25 — 854. 

and  payments  without  notice  to  vendor  good,  25 — 854. 

even  as  against  third  person,  purchaser  at  sheriffs  sale,  25 — 854. 

and  after  had  sheriff's  deed,  25 — 854. 

and  latter  compelled  to  convey  to  such  purchaser,  25 — 854. 

recording  sheriffs  deed  not  notice  to  such  purchaser,  25—854. 


Taudor  and  Y&aif^-eimtinued.  hmi«T   ' 

recording  UBlgnment  of  nuniagage  not  noUce  W  sncli  poitnaw". 

— 86S. 
DOT  to  any  party,  25 — 855.  ,*~%ae.    ' 

though   party    payLng   ahonld    reqoira    prodncaon    of  mortgage. 


mortgagee  released  part  premiaea  withont  notice  of  Bub8*qn*" 
— SB6.  ntaaaiw- 

In  Wett  Virginia,  judgment  lien  against  purehaaer,  anleW  recooM  ag™- 
ment  for  poichaae,    25 — 355. 

so  in  Virginia,  25 — 855.  not  w>- 

land  held  by  egvitaiU  title  partitioned  and  deeda  recorded,  "''*' 
Uce  to  purchaser  at  aberifTa  aale,  25 — 356. 

BAin<li  Aatift\-ra    fUl Kai 
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VaniM,  where  oSeuce  to  be  paDished,   28 — 37. 

where  principal  and  where  accessory  to  be  Indicted,  28 — 27. 
Urcen;  on  shipboard,  2S— 28. 
two  acts  done  in  different  conotlee,  28 — 38. 
dam  In  one,  nuisance  in  another,  28 — 38. 

servant  receives  money  in  one  count;,  demanded  In  another,  28 — 28. 
when  no  defence,  convened  in  uiother,  28 — 38. 
one  sent  forged  bonds  into  another  count;  for  i^ue,  28 — 28. 
advising  offence  in  another  oonnt;,  .28 — .28. 
signal  in  one  for  offence  in  another,  28 — 38. 
■ending  stolen  bonds  into  another  State  for  sale,  28 — 28. 
forging  deed  in  one  State,  sending  into  another,  28 — 28. 
larceny  in  one,  property  taken  to  another,  28 — 29. 
■gent  to  ocUect,  guilty  of  embezzlement,  28 — 29. 
See  Jaritdietion, 
Lareeny, 

Seeeiving  Stolen  Pfopeety. 
Tsrdlct,  sKignment  of  to  attorney,  and  effect  of,  25—218. 
Bee  AtUyrmyt, 

ymsh,  how  aorrlvlng  part  owner  to  sue,  25 — IID. 
See  Admiraity, 

Ghattd  Mortgagt, 
Jvrildictitm, 
■  Sal«, 
Skip*  and  Yettdt, 

TMted  Interest,  how  far  asaignable,  21—90. 

law  repealed  after  amount  of  claim  determined,  16 — 336. 

under  charter,  so  new  one  cannot  be  granted,  20 — 808. 

See  Inturance,  L\fe, 

View,  oondlUon  shall  not  buUd  so  as  to  obstraet,  24—486. 

iojUDCtton  will   not  lie  to  prevent  putting  window  in  one's  wall,  2 
—626. 

See  Covenant*. 

Tls  M^or.    Bee  Accident, 

Vendor  and  Vende*. 
Tolnnbury  Faymeat,  clearing-house  charged  forged  check  to  bank  depoaltiE 
for  collection,  is  not,   18—317. 
Bee  PayTntnt. 
Tolnstary  Serrloes.     See  Negligent, 
Physician. 
Voter.    See  Intanity. 
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Wafara.    See  Qamii-ng, 

Illegal  Agreementt. 
Walvsr,  by  aarety  to  another's  not  signlog,  20 — 605. 

whether  stock liolder  retidaing  stock  is,  of  fraad,  21 — 870. 

part  nalisfictlon  by  tmslee,  none  if  claim  >|^iist  copartnar  wrangfullj 

allowiog  transfer  of  stocb.  33 — 7S4. 
irhea  failure  to  retnm  papen  not,  23 — B5S. 
of  strict  payment  where  property  purchased  to  belong  to  vendor  till  pud 

for,   24—361. 
tenant  by  demanding  rent  from  part  evicted  from,  does  not  waive  right 

to  damages  for  evicUon,  26 — 113. 
to  dalm  whole  principal  doe  by  accepting  iDtereet,  etc.,   25 — 332. 
when  appeal  precludes  taking  advantage  of  leave  to  renew  a  motion,  20 

—103. 
landlord  knowing  of  forfeiture,  ree^ved  rent,  27 — 206. 
of  mandamaB  by  bringing  anit,  27 — B97. 
when  provision  In  policy  that  eonaent  must  be  In  writing,  waiTed,  88 

-03a 
how  far  conductor  may  waive  role  to  prejudice  of  ndlway  oompauy,  28 

—794. 
mere  Intent,  not  acted  on,  not  to  take  advantage  of  delay,  will  not  change 

legal  Tights,  29—347. 
by  creditor  taking  agent's  note,  29 — 568. 
of  remedy  against  carrier,  by  aolug  one  impioperly  obtaining  delivery  of 

goods,  29—703. 

See  Artilration, 


Demand, 
DutatUfaeiion, 


Fravd, 

Mones  Sad  and  Beetived, 

Oigieer*, 

Parol  Bcideiiee, 

Printipal  and  Surety, 

PtoUH, 

Sale, 

Satitfaelum, 

Ultra  Vtrei, 

Vendor  and  Vendee, 

Writing, 

Wrongdoer. 
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War,  eviction  by,  25—113. 

when  tenant  not  bound  to  repair  damages  hy,  25 — 118. 
effect  of  on  policy  of  insurance,  29 — 101. 

Wartthooseman,  liability  for  erroneous  delivery,  29 — 700,  701-3. 

See  Carrier. 

Warrant,  complaint  need  not  be  sworn  to  before  magistrate  issuing  warrant, 

29—142. 
by  magistrate  to  be  "  backed  "  in  another  county,  29 — 340. 
if  not,  officer  arresting,  trespasser,  29 — 840. 
to  take  before  magistrate  of  one  town,  and  took  before  one  of  another,  29 

—840. 
if  prisoner  discharged  by  magistrate  in  county  where  arrested,  cannot  be 

again  arrested,  29 — 340. 
not  taken  before  magistrate  of  county  where  arrested,  but  before  one  of 

county  where  warrant  issued,  29 — 840. 
&ee  Arrest. 

Warranty,  when  vendee  may  recover  on,  though  does  not  offer  to  return  prop- 
erty purchased,  16—824. 

when  "  grant "  and  **  demise  "  create  implied,  18—768. 

rule  of  implied,  does  not  apply  to  letting  house,  20 — 458. 

not  to  letting  pasture  lot  accidentally  poisoned,  29—458. 

that  reputed  wife  was ;  she  was  not,  because  former  husband  living,  22 
—707. 

implied  on  executory  contract  of  sale,  19 — 252. 

after  sale  and  delivery,  void,  19 — 252. 

difference  between  express  and  implied,  19 — ^252. 

duty  of  buyer  to  inspect  at  place  of  delivery,  19 — 252. 

on  sale  by  sample,  19 — 252. 

sale  for  specific  purpose,  16—826  ;   19 — 252. 

as  Bristol  cabbage  seed,  etc.,  16—826. 

duty  of  purchaser  on  rescission,  19 — ^252. 

by  manufacturer,  19 — 252. 

character  of  warranty  by,  19 — ^252-8. 

on  sale  of  provisions  for  use  as  such,  2 1 — 144. 

wheat,  sugar,  etc.,  21 — 144. 

sale  specific  article,  21 — 144-5. 

on  sale  of  provisions  "  with  all  faults  "  not  sale  by  sample,  28 — 157. 

on  sale  of  reaper,  not  delivered  till  late,  and  then  broke  down,  28 — 157. 

when  and  how  far  agent  may  warrant,  28 — 680. 

if  owner  of  senior  incumbrance  assigns  it  by  assignment  and  title  thereto 
fails,  bound  to  refund  purchase-money,  23 — ^219. 

on  sale  of  tax  certificate,  23 — ^222. 

execution  certificate  by  executors,  23 — 222. 

tax  sale  by  city  set  aside,  23 — 222. 

when  may  recover  on,  though  taken  on  trial,  23 — 815. 

none  by  indorser  note  genuine,  if  holder  knew  note  forged,  25—441. 

or  if  holder  not  bona  fide,  25 — 441. 

indorser  warrants  genuine  and  title,  30 — 688. 


T«mA'  y — eon  tinved. 

when  Mt  of  Indoiwr  to  Identify,  30-088. 

one  BeUing  In»tmro»t  iavaUd  (or  wsntof  authority,  no  wwrintj,  W 

when  .gent  not  penonJly  liable.  Mcept  w»  guUty  of  frmod.  2»-T« 
See  >lnt(na&. 
CovenarOt, 
DiMotuftvrtiim, 


Jndarttr, 

Landlord  and  Tenant. 

Prinapal  and  AgaU. 

Wuta,  Bt»yln^,  20-729. 

BeefbtWM. 


Tstw,  rendering  warfMe  noiioos.  24r-48«.  «rt_m 

I«f 08.1  toTnpply,  where  ™te  of  former  occnp«t  nnp-M.  30-57). 

.    . . 1_  t„  .11  .nnlvlnir.    AO — S73. 


»  sopply  to  iJl  applying,  30-579. 


duty  TO  sopplj  to  .11  applying.  au-o<=. 
WU«  ««1  Wnt««.ar«s  ho-  f.r  .arf«e  «i«  n«j  be  a«t«Jled,  Ifr^ 
W.MI  «»  ^  _  _^  ^^  .aeert^  defect  Ineewer  ta  negUg««eMid  wh«»* 


when  fixate  t 


r»lnc»medBuidlntOBewer,  16— a»& 
pcthnaater  turned  npon  •djolning  owner,   16-8W. 
wrtorpercoUtioglMide  of  another,  16-^98. 
right,  where  Injured  by  perooUtiwi,  l»-a. 
pond  formed  from  bnUdlng  hoo«,  !»-«■ 
injoiy  from  witer  from  root,  l»-7. 
how  t«  party  injoied  bonnd  to  prevent  Injury.  Il^-( 
injury  from  overflow,  drrins,  privies,  el4X    !»-»■  .   j^^t. 

It  improperly  «.omnla.«.  aodefence.  did 4^1  «aM  to c^ty oft 
■  injury  to  premlsM.  etc.,  J»— '- 


duty  of  commierionert  in  draining.   19-7. 

if  oVer-eer  chang«.  to  benefit  ownUnd.  may  ««" ».  IJ^'' 

pr»cripti«  right  c«inot  be  «quir^  ag^«*  ?-"■«.  !»-«■ 

JUbUity  of  city,  damage  by  eewer,  !»-«■  ^^^ 

coring  water  to  be  di^harged  o«  I«rfa  of  dtiw.  !»-«. 

gutter  Insnffident.   19—8.  *o_a 

dty  made  drain  over  land  of  otti»BB,  lU-B- 

ournot  aseeSB  benefit,   19-8. 

injuiy  on  rtreet  over  private  Jand^  IW-o. 

injury  from  snrfaco  water,  19-a«.  i»_s« 

not^venting  aurf«»  water  from  '^^"^^i^r^a.WX 

^iJ^ay  track  prevented  water  fromflo^gufc^r.   ]^^  ^g 

city  constructing  gutter  eo,  carried  water  « 

water  leaking  from  pipe  '^"^^^'^  «  rf,  «,  fn»e.  l»-«^ 
tenant  hating  acce»  to  pipe  ne^eoted  to  ram 


AMERICAN  NOTES.  909 

Water  and  WateFoourses — continited. 

clause  in  lease  exempting  landlord  from  liability,  19 — 840. 

landlord  not  keep  roof  repaired,  and  tenant's  property  damaged,  19 
—840. 

surface  water  stopped  by  city  changing  grade,  21 — 47. 

highway  repaired,  culvert  stopped,  owner  mill  below  no  cause  action, 
21—47. 

railroad  company  prevented  flow  surface  water,  21 — 47. 

when  liable  for  obstructing  surface  water,  21 — 47. 

embankment  stopped  natural  flow,  21 — 47. 

one  mine  owner  injures  another  by  flow  of,  21 — 47. 

railway  company  compelled  to  restore  ponds  for  watering  animals,  21 
—48. 

if  indefinite  right  to  carry  water  from  spring  granted,  when  once  fixed 
by  user  cannot  be  changed,  23 — 883. 

duty  of  railway  in  crossing,  23 — 845. 

duty  of  city  in  changing  grade  of  street,  23 — 845. 

dty  authorized  railway  to  use  highway  to  detriment  of  adjoining  owners, 
23—845. 

city  raised  street  by  embankment  and  collected  water,  23 — 845. 

thus  created  stagnant  water  and  made  adjoining  owner's  family  sick, 
23—845. 

liability  for  grading  street  so  water  does  not  flow  o£F,  23 — 845. 

how  far  discretionary  as  to  whether  will  build  sewers,  23 — 845. 

so  built  street  so  as  to  carry  water  on  to  plaintiff's  land,  23 — 845. 

rule  need  not  drain  does  not  apply,  when  city  created  necessity  for,  23 
—346. 

town  liable  if  does  act  amounting  to  nuisance,  23 — 846. 

town  built  bridge  so  as  to  set  back  water,  23 — 846. 

owner  constructed  roof  so  threw  water  against  neighbor's  wall  and  in- 
jured it,  23—846. 

owner  of  land  may  prevent  surface  water  from  flowing  on  to  it,  23 
—846. 

one  failing  to  show  easement  or  right  to  sewer,  cannot  recover  for  dos- 
ing it,  23—846. 

owner  plantation  erected  works  to  prevent  inundation,   23 — 846. 

graded  street  so  sent  mud,  etc.,  into  mill  race,  23 — 847. 

owner  above  sending  sediment,  etc.,  into  stream,  23 — 848. 

so  sending  into  stream  used  for  water  for  domestic  purposes,  23 — 848. 

highway  commissioner  removed  earth,  23 — 847. 

so  dug  ditch  to  send  water  on  to  adjoining  owner,  23 — 847. 

occupant  upper  story  left  faucet  open  so  water  overflowed,  21^48; 
23—847. 

owner  occupying  lower  tenement  shut  off  water,  eviction  of  tenant 
above,  23—347. 

owner  cheese  factory  discharged  whey  into  stream,  23—347. 

not  estopped  because  did  not  object,  23—848. 

so  not  by  patronizing  factory,  23—348. 

though  sold  in  meantime,  23—348. 


910  DIGEST  OP 

Wat«r  and  Watercourses — continued. 

though  slight  inconveniences  ought  not  to  interfere  with  great  industry, 

23-^48. 
one  did  not  want  water  of  spring,  but  from  bad  motive  restored  to  its 

natural  channel,  23—848. 
liability  for  polluting.  18—387. 

any  one  bordering  on  lake  entitled  to  have  its  waters  pure,  18 — 387. 
right  to  have  public,  pure,  18—388. 
owners  of  land  digging  canal  for  common  ase ;  city  liable  for  dischaxg- 

ing  sewage  into,  18—388. 
water  injured  by  escape  of  gas,  30 — 569. 
water  collected  in  cellar  of  house  burned,  and  ran  into  that  of  adjoining 

owner,  25 — ^774. 
no  defense  that  others  contributed  to  injury,  26—808. 
dam  would  not  injure  at  ordinary  flow,  but  would  at  greater,  26 — 308. 
amount  of  water  which  may  be  used,  28—867. 
purpose  for  which  may  be  used,  28—867. 
right  to  an  open  raceway,  28—867. 
one  may  fill  up  wet  and  marshy  places,  30 — 87. 
though  incommodes  neighbor's  lands  or  prevents  water  reaching  natmal 

watercourse.  30 — 87. 
if  surface  water  flows  on  to  lower  lands,  may  not  conoentrate  in  ditches, 

30— 87. 
limit  of  right  to  make  drains,  30—87. 
how  and  to  what  extent  may  erect  barriers  to  water  flowing  on  lo  own 

lands,  30— 88. 
how  far  may  control  such  as  (»riie  on  own  land,  30 — 88. 
city,  concentrating  in  gutters  or  drains,  30 — 88. 
how  far  may  do  so,  30 — 88. 
one  using  natural  stream  for  sewer,  how  far  can  prevent  others  doing 

so,  30— 88. 
right  to  drain  into  natural  stream,  30 — 88. 
statutory  right  to  drain  across  another's  land,  30 — 88. 
duty  of  railroad  company  agreeing  to  construct  drains,  culverts,  etc,  30 

—88-9. 
culvert  under  embankment  broke,  30 — 89. 
embankment  collected  water,  30 — 89. 
change  of  grade  damaging  property,  30 — 89. 

how  far  owner  of  stream  liable,  if  city  has  converted  into  sewer,  30 — 88. 
liability  of  different  parties  polluting  stream,  30 — 90. 
how  much  may  take  for  irrigation,  30 — 90. 
liability  of  city  for  using  stream  as  sewer,  30—90. 

See  Covenants, 
Damages^ 
Easement, 
Navigable  Rivers, 
NegUgenee, 
Nuisance, 
Wrongdoers, 
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Way, 

HeeesHty,  of  necessity  as  between  lessor  and  lessee,  18 — 859. 
when  way  of  necessity  created,  18 — 859  ;   23 — 707. 
when  reserved  of  necessity,  28 — 867. 
how  right  of,  originates,  28—867. 
is  mere  easement,  28 — 867. 
MUeeUaneous,  boundary  of  deed  by  that  taken  by  eminent  domain 

location  after  sabsequent  purchase,  28 — 867. 
extent  of  use  which  may  make,  28 — 867. 
when  one  having,  may  go  over  adjoining  lands  if  founderous,  i 
if  owner  of  dominant  lands  closes,  owner  of  way  may  go  extra  m 

—707. 
who  to  select  location  of  and  agreement  locating ;   when  mere 

which  may  be  revoked,  18 — 859. 
when  owner  may  maintain  gate  across,  2 1 — 862. 
when  may  build  over  it,  21—862,  863. 
devise  of,  when  owned  two  farms,  how  to  be  enjoyed  ;  with  gate 

tor  so  used,  21—862. 
when  does  not  pass  as  appurtenant,  18 — 858. 
what  passes  as  incident  to  grant,  2 1 — 862. 
npon  is,  what  reasonable  and  proper  depends,  21 — 862. 
if  one  abases  license  liable  in  trespass,  21 — 862. 
as  if  leaves  gate  open  and  animals  enter,  2 1 — 862. 
covenant  to  keep  gate  in  repair,  liable  though  destroyed  by  st 

21—862. 
such  covenant  continuing,  21 — 862. 
recovery  for  one  injury  no  bar  to  another,  21 — 862. 
measure  of  damages  in  such  action,  21 — 862. 
how  adverse  enjoyment  entitles  to  use,  21 — 863. 
when  action  lies  for  building  over  way,  2 1 — 863. 
covenant  as  to,  runs  with  land,  21 — 863. 
when  grantee  entitled  to,  without  obstruction,  2 1 — 863. 
right  of  each  owner  to  unobstructed  use,  and  remedy  if  obstructci 

—392. 
enjoyment  presumed  under  grant,  and  not  adverse,  2 1 — 868. 

See  JEkuement, 
Lease, 
Negligence. 

Whaifage.    See  Municipal  Corporations, 

Widow,  receiving  more  than  her  share  charged  with  interest,  1 7 — 805. 
presumption  as  to  how  pays  mortgage  on  husband's  lands,  23 — 41. 
took  rents  and  profits  of  farm  husband  had  contracted  for«  paid  pure 

price,  presumption  paid  from  profits,  22 — 820. 
purchased  and  foreclosed  mortgage,  title  of  heirs  not  cut  off,  22 — 8! 
not  bound  to  pay  taxes,  and  may  purchase  on  sale   for,    22 — 

23—41. 
when  included  in  word  "heirs,"  26—424. 
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«Tid«Doe  peeanlar;  condition  cUldreii  iuadmlsalble,   1 7 — 548. 
when  declaratioDH  testator  competent  and  when  not,   17 — 548.  t 
when  or  partieB,   17 — 548. 

when  and  bow  far  declarations  of  testator  admlestble,  21 — 636. 
Miatakt,  equity  cannot  correct  mUtake  in,  23—011-613. 
lot  "9"  used  instead  ot  "  10,"  23—311. 
"  eut "  instead  of  "  west "  twenty  acres,  23 — 512. 
held  to  tie  of  same  land  had  agrted  to  convey,  23 — 518. 
parol  evidence  not  admissible  to  ivej,  23 — S13. 
Intention  of  testator  to  p>vem,  bat  intention  as  appears  from  n 

—018. 
declarations  admissible  only  in  cases  of  ambiguity,  23 — 518. 
If  can  be  applied  withont,  not  admissible,  23 — 018. 
where  two  bills  on  farm,  entire  will  showed  which  referred 

—518. 
derise  eighteen  acree  deed  by  Bvekner;  had  sold  that,  but  hai 

same,  deed  by  Btidt,  23— S18. 
in  doubt,  most  follow  langnage,  23 — 518. 
devise  to  children  of  A.  and  B.,  a  gift  to  B.  /limseiftud  children 

23—013. 
extrinsic  evidence  of  surroandings,  but  not  for  showing  intenUon 

slstent  with  will,  23 — S18. 
Is  il  two  or  more  persons  or  things  to  which  equally  applicable, 

818-514. 
under  one  giving  to  certain  person  and  children  of  another,  they  ta 

etyiita,  23—518. 
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Win* — eonlwiied. 

Bouto"hall»Unn."Mid"JoBord"r»rm.thooglio«>d  m  W  fMB. 

23—516. 
deTiM in  FUmborongli ;  two  towns.  "eaA"  and  "wert,"  23-51B- 
to  "  T."  for  life.  «>d  «t  dnUi  to  his  "  daugiUr,"  mj  godchild  ;  «»  P«- 

diild  for  H»  bat  not  for  daughter,  23— 51«. 
to  MoDinu.,  danghier  of  broUiw  Wdler  ;  tfaU  Hooimi*  d(«l,  but  W 

moother  niece  of  thmt  Dune,  23 — 516. 
bequeM  (o  "  Home  Mimioo  SoeJetj "  to  "  AmoricMi  Honw  MiaioiiUT 

Sodety."  23—517. 
B>id  ••fourth"  ■chodnle  held  to  be  "JlflA"  aehodole,  23— SIT. 
som  a  hUnk,  but  in  sabseqaent  daose  spoken  of  as  "  said  £1,000,'  w 

—517. 
words  which  make  inconnslent,  etc,  to  be  diangatded,  S3— S>T. 
Jfufuol,  huabaod  and  wife  maj  make  jtnnt  or  mntnal,  27— >>'>■- 
efloct  of  on  property  of  oarviTor,  27 — 515. 
mutnal  wilU  revocable,  27 — 515. 
when  probate  delayed  Ull  death  of  both,  27— AIS. 
when  may  be  enforced  in  equity,  27 — SIS. 
fansband  and  wife  made  joint,  and  effect  of,  27 — SIS. 
effect  of  joint  wills  in  Ohio,  27—516. 
agreement  to  make  within  statute  of  frauds,  27 — SIS. 
Bevoeatioa,  what  sufficient  reTOOtloo,   17 — 548. 
mere  parol  declBTatioos  insufficient,  17 — 548,  549. 
how  far  parol  evidenoe  admissible  to  show,  1 7 — 518. 
how  far  Implied  revocatioo  eSectoal,  17 — 5*8. 
requisites  of  revocation,   1 7 — 5W. 
preventing  revocation  does  not  revoke,   17 — 54). 
whether  deemed  nvoked  m  to  party  preventing,  1 7— 54>. 
deeding  part  of  land  does  not  KToke,  17 — 540. 
testator  ntaklDg  alterations  not  revocation,  17— 540. 
teeutor  erased  part,  17—550. 

signature  erased,   17 — S!>0.  ,   .- 

mere  act  of  tearioe.  etc.  insufflcient:  insst  be  omm  r^otaitdh 
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Willi — eontimied. 

when  equity  irill  relieve  Hgainst.  27 — S17. 

devUe  00  condition  not  to  num?,  20 — 044. 

when  Icgmc;,  etc,  to  aabsciibing  witnees  void,  18 — 779. 

devisoe  ia  &  party  and  not  a,  witneaa,  29 — 044. 

witaeeaee  moat  be  competeDt  U  time  of  execution,  29 — 644. 


Ukiidren, 
LegaeUt, 
LifiEitaU. 
Loit  Witt. 

Tnuti  aTid  TmttMt, 
Vndiu  Ittjlutnct. 
Window*,  when  no  right  to  In  puty-will,  20 — 77S. 
injuQctioD  to  TeetraiD  putUng  Id,  35 — 775. 
remedy  by  Glling  up,  25—776. 
Wltneu,  when  cannot  conobonte  stoiy  by  other  statements,  20 — 8SB. 

what  debtor  obliged  b)  testify  to  In  supplementary  proceedings,  and  how 

far  evidence  against  him,  22—780. 
not  liable  civilly  for  falae  teatlmony  though  guilty  of  perjury,  '. 

881 !    26—788  ;    29-642. 
to  pay  certain  sum,  if  would  furnish  papers  as  evidence,  27 — 460. 
wife  against  husband,  28—367-8. 
statute  requiring  accuaad  to  be  confronted  with,  only  applies  to  thoa 

Stale,  28—624. 
to  will  must  be  competent  at  time  of  execotlon,  29 — S44. 
See  AdBaneement, 
Battardg, 
De^fand  Damb, 
Dying  Dteiarationi, 


lUagai, 

ImpeaehmeTU, 

Shmdtr, 

BvifoHbing  Witnett. 
Worda,  to  be  taken  in  ordinary  legal  aignificaUon,  26 — 163. 
"about."  30-e85. 
"abutter."  18—848. 
"adjacent,"  18—848. 
"adjoining."  18—848. 

"children,"  when  meana  ic^timate.  and  when  Ul^timate,  26—644. 
"  ooDtiguoas,"  18—848. 

"corporation,"  when  included  in  word'" person,"  28 — 783. 
"forge,"  29—163. 
"fronting,"  18—348. 
"ground,"  includes  buildings,  17—203. 
"  heira,"  whcip  words  of  limitation  and  not  ol  punhaae,  25 — 7H. 
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Words — continued. 

"high  sew,"  19—639. 

"  household  (uniltare,"  20 — 163. 

"land,"  meaoingof  »s  Tsspecls  tai&UoD.   19 — 101 

"iiiai1ad,"jastiBes  preeumpUon  postage  p^d,  20 — 360. 

"  makB,"  29—162. 


"  DBw  baildlDg,"  22—818. 

It  of  hiD,"  who  term  includes,  26 — 424 
nor,"  21—87. 
"person,"  when  corporation  incladed  in  word,  28 — 788. 
"reoleerUtle,"  19—104. 
"  two  car  loads,"  22—808. 
"wearing  apparel,"  26—463. 

"widow,"  when  incladed  in  word  "heirs,"   26 — 124. 
Work  Bad  Xiabor,  when  emplojer  maj  show  employe  engaged  elsewh 

—334. 
ImprovemeDta  by  lessee  under  void  agreement  to  give  lease,  re 

leasee,   16—847. 
made  in  eonseqnence  of  frandnlent  statement  ia  owner,   16—847, 
done  on  land  withont  color  ol  right,  owner  promising  to  paf,   16 
done  h;  one  entering  under  color  of  right,   16 — 347. 
coDBtructive  contract  between  owner  and  captain  of  vessels,   18- 
notics  required  in  stopping  steam  rented,   18 — 228. 
when  slckneee  excuses  performance,  21 — 3S. 
when  pregnancy  of  woman  (tervant  does  Dot,  21 — 35. 
master  died,  apprentice  cannot  recover  part  premlam,  21 — 35. 
foundering  of  ship  eicosee  sailor,  21—^. 
extra  work  necessary,  architect  promised  to  pay,  23 — 883-8. 
teacher  may  recover  though  no  school  because  of  smallpox,  26— 
by  phyrician  attending  patient  in  hospital,  29 — 14. 
when  only  bound  to  employ  as  long  as  aaUefied,  30—818. 
so  employe  may  leave,  30 — 818. 
when  goodfaiiK  of  leaving,  material,  30— 818. 
when  work  to  be  done  to  employer's  satisfaction,  cannot  recover, 

as  reasonable  person  he  ought  to  be,  30 — 818. 
work  to  be  done  to  surety's  aatisfactJon ;  what  saffldent,  30 — 818. 
what  employer  bound  to  pay  where  agrees  to  pay  what  thinks  Is  \ 

30— 818. 

Bea  Agrtementt, 
Arbitration, 


Illegal  Agreement, 
Matter  and  Servant, 
Writinff. 
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Writing — continued. 

when  resolation  bj  common  council  a  memorandum,  within  statute  of 
fraada,  20—200. 

both  parties  must  assent,  voluntary  performance  by  one  not  binding,  20 
—201. 

waiver  by  parol,  though  agreement  shall  only  be  by  writing,  20 — ^201. 

what  letter  not  consent,  20 — ^202. 

parol  consent  to  variation  contract,  20 — ^202. 

when  waives  reduction  to  writing,  20 — 202. 

when  extras  may  be  recovered,  though  not  so  ordered,  28 — ^204. 

when  ordered  by  owner  of  building,   28 — 205. 

order  for  extras  in  building,  not  in  writing,  20 — ^202-3. 

even  though  architect  may  make  alterations,  20 — ^202. 

alterations  to  be  ordered  in  writing,  etc.,  20 — 208. 

taking  possession  of  building  not  waiver,   20 — ^203. 

when  writing  operates  as  lease,  20 — 84. 

when  lease  on  acceptance  of  option  for  further  term  operates  for  further 
term,  29—84. 

when  waiver  of  order  being  in,  etc.,  17 — 208. 

when  receipt  of  premium  waiver  of  written  notice  other  insuranoe,  20 
—201. 

condition  can  only  be  waived  in  writing,  may  be  waived  by  agent  by  parol, 
20—201. 
'         when  provision  in  policy  that  consent  must  be  in  writing,  waived,  28 
—588. 

policy  required  consent  to  be  indorged,  entered  but  not  indorsed,  company 
not  bound,  22—893. 

policy  of  insurance  provided  should  arbitrate  on  toritten  request ;  no  ob- 
ligation to  do  so  until  request  in  writing,  22 — 482. 

when  verbal  request  to  arbitrate  insufficient,  30 — 464. 

though  written  assignment  of  bond  and  mortgage  not  necessary,  there 
must  be  an  intention  to  transfer,  25 — 131. 

if  agreement  actually  carried  out,  none  the  less  valid  though  parties  dif- 
fered as  to  terms  when  undertook  to  reduce  to  writing,  25 — 133. 

agreement  that  contract  shall  be  reduced  to  writing,  whether  binding  if 
not,  20—200;  22—398. 

when  contract  binding,  though  not  reduced  to  writing,  25 — 572 ;  30 
—889. 

See  Arbitration, 
Arc?iite€tf 
Certain, 

Frauds,  /Statute  of, 
Lease, 

Wrong,  director  cannot  take  advantage  of  own  wrong  or  neglect,  16— 78L 

See  Abatement. 
Wrongdoers, 

Joint,  non-joinder  of  one,  no  defence,  30 — 677. 

fact  that  another  contributes  to  wrong,  no  defence,  20—308. 

dam  did  not  obstruct  water  at  its  natural  flow,  but  used  more,  26 — 308. 
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Wroogdoer*— wntimud. 

one  taking  nets  in  goad  fallb  on  »nt«oed«iit  debt,  when  U»Ue  In  borer, 

24—868. 
not  liaUe  as,  becaoae  defends  Bnit  to  test  title  if  Hiother  defendaDt  mjajn 

fflMMpiofiU,  24^-858. 
one  sold  wagon  conditionally  ;  vendee  had  new  wheels  put  on  ^pme  waj, 

and  original  vendor  took  them  innocently,  24 — 361. 
cannot  enter  to  Gil  ditch,  27— SG9. 
stockholder  not  liable  for  tort  of  corponUon,  28—67,  70a 
one  direeUng  act,  28—747. 

See  AeeidaU, 
OontraettfT, 
Damage*, 
FSxturet, 

NegHgenee, 

OJPetrt, 

Prine^Ml  and  Agent, 
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Aynard,  Belmonte  v. 
Aynsley,  Qrainger  v. 
Babcock  v.  Lawson  (Q.  B.  Div.),  XXVIII— 831,  p.  68.     Bona  fide  Purch. 

do  do      (Q.  B.  Div.).  XXIX— 296,  p.  399.    Pledge, 

Backhouse  v.  Charlton  (Chan.  Div.),  XXV— 409,  p.  347.     Mortgage,  380.    Part- 
nership. 
Bacon,  Spice  v. 
Baddeley  v.  Baddeley  (Chan.  Div.),  XXV— 817.  p.  549.    Voluntary  Settlement 

do        ,  Porter  v. 
Bagnall  v.  Carlton  (Chan.  Div.),  XXII— 708,  p.  26.     Attachment 

do  do      (Chan.  Div.),  XXIII— 1,  p.  444.     Public  Company. 

Bagot  V.  Easton  (Chan.  Div.),  XXVII— 623,  p.  402.    Practice. 
Bailey  v.  Jamieson  (Com.  PL  Div.),  XVII— 289.  p.  229.    Highway, 
do     ,  London  Tramways  Co.  v. 
do     ,  Read  v. 

do    V.  Roberton  (App.  Cas.),  XXIV— 653,  p.  388.     Patent 
do      ,  Swinton  v. 
Baillie's  Trust,  Matter  of  (Chan.  Div.).  XXI— 700,  p.  15.     Appeal. 
Bain  V.  Brand  (App.  Cas.),  XVIIl— 44,  p.  170.    Descent,  209.    Fixtopea 
do    ,  Farmeloe  v. 
Bainbridge,  Matter  of  (Chan.  Div.),  XXV— 233,  p.  881.     Partnership. 
Baines  v.  Bromley  (Q.  B.  Div.),  XXIX— 776,  p.  120.'   Costs. 
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Boll.  Matt.^r  of  (than.  Div.),  XXVII— IWJ,  p.  36.     Bankrnptcy. 
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do         Portugal,  Matter  of  (Uliau.  Div.),  XXVII— 564,  p.  37.     Bai 
BangUam,  Matter  of  (Prob.  Div.),  XVIII— 456,  p.  657.     Will. 
BsDk  of  Brit.  Col.,  Andeisoii  v. 

do  N.  America  v.  Strong  (App.  Caa.),  XVI— 24,  p.  309.    L 

Mai.  Pros. 
do      Whitehav*!),  Dawson  v. 
Bankee,  Mackenzie  v. 

Banner,  Matter  of  (Cbaa.  Div.),  XVI— 740,  p.  311.     Lien. 
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Banqae  Franco,  etc.,  (Jrant  v. 
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Barker  v.  Con  (Cljan,  Div.),  XX— 891,  p.  548.     Vendor  and  Purch. 
BamM,  Elphick  v. 
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do     ,  Lewes  v. 

do     ,  Walt  V, 
Bumham,  Smith  v. 
Bamicott,  Crowe  v. 
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Barrand,  Matter  of  (Chan.  Div.),  XIX— 641,  p.  SI,     Chattel  Mort. 
Barrett,  Cary  v, 

do      V.  Hammond  (Chan.  Div.),  XXVI— 698,  p.  543.     Trusts. 
Barrow,  Matter  of  (Chan.  Div.),  XXIII— 349,  p.  488.     Sale. 
Barrow's  Trademark.  Matter  of  (Cban.  Div.),  XXH- 137.  p.  538,    Tradei 
Basker,  Baton  v. 
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Baum,  Matter  of  (Chan.   Div.),  XXVI--719,  pp.  86,  88.     Chattel  Mortg.  120. 

Costs, 
do  do        (Chftn.  Div.),  XXVI-450,  p.  16.     Appeal. 

Baxendale  v.  Bennett  (Q.  B.  Div.),  XXVIII— 434,  p.  69.     Bills  of  Exchange. 
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Beard,  Wood  v. 
Beardsall,  Regina  v. 
Beatson,  Leeds  and  County  Bkg.  Co.  ▼. 

do      ,  Yorkshire  Bkg.  Co.  v. 
Beddingfield,  Regina  v. 

Beddow  v.  Beddow  (Chan.  Div.),  XXV— 786,  p.  244.     Injunc.  273.     Juriad. 
Bedell,  Matter  of  (Clian.  Div.).  XXV— 252,  p.  53.     Bankruptcy. 
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Bedminster  Union,  Keynsham  Union  v. 
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Begbie  v.  Phosphate  Sewage  Co.  (Q.  B.  Div.),  XVIII— 113,  p.  5.     Action,  339. 

Money  had,  etc. 
Belgic,  The  (Prob.  Div.),  XX— 688,  p.  502.     Ships,  etc. 
Bell,  Blann  v. 
do  ,  McCorquodale  v. 
do  ,  Regina  v. 

Bellis's  Trusts,  Matter  of  (Clian.  Div.),  XXII— 254,  p.  304.     Legacy.  564.     WilL 
Bellman,  Matter  of  (Chan.  Div.),  XXI— 720,  p.  34.     Bankruptcy.  5a     Billa  of 

Exchange. 
Belmonte  v.  Aynard  (Com.  PI.  Div.),  XXX--503,  593,  p.  123.    Costs. 
Bennett,  Matter  of  (Chan.  Div.),  XXII— 472,  p.  299.     Legacy. 

do      ,  Baxendale  v. 

do    V.  Bennett  (Chan.  Div.),  XXVII — 41,  p.  10.     Advancement. 

do    V.  liord  Bury  (Com.  PI.  Div.),  XXX— 828,  p.  408.     Practice. 

do    V.  Houldsworth  (Chan.  Div.),  XXIII— 258,  p.  183.     ElecUon. 

do      ,  Regina  v. 

do      ,  Thompson  v. 
Bent  V.  Wakefield,  etc.,  Bk.  (Com.  PI.  Div.),  XXX— 360,  p.  476.     Reward. 
Bentham  v.  Hoyle  (Q.  B.  Div.),  XXVIII— 263,  p.  464.     Railway  Co. 
Bentinck  v.  Portland,  Duke  of  (Chan.  Div.),  XXIII— 820,  p.  554.     WilL 
Bergheim  v.  Gt.  Eastern  Ry.  (Com.  PI.  Div.),  XXX— 117,  p.  69.     Carrier. 
Berkeley  v.  Standard  Discount  Co.  (Chan.  Div.),  XXVI— 405,  p.  171.     Diaooveiy. 

do        ,  WoUaston  v. 
Berringer  v.  Gt.  Eastern  Ry.  Co.  (Com.  PI.  Div.),  XXX-466,  p.  5.    Action,  327. 

Master  and  Servant. 
Berry  v.  Berry  (Chan.  Div.),  XXIII— 789,  p.  570.     Will. 

do       ,  Regina  v. 
Besant,  Matter  of  (Chan.  Div.),  XXVII— 727,  p.  372.     Parent  and  CliUd. 
do    V.  Cox  (Chan.  Div.),  XXIII— 201,  p.  163.  ^Definitions,  574.     Will, 
do      ,  Regina  v. 
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Bolckow,  Marshall  v. 

Bolingbroke,  O'Roarke  v. 

Bolland,  Matter  of  (Chan.  Div.),  XXV— 240,  p.  39.     Bankruptcy. 

do  do      (Chan.  Div.),  XXVI— 132,  p.  402.     Set-Off. 

Bolton  V.  London  School  Board  (Chan.  Div.),  XXIII— 856,  p.  414.     Practice,  645, 

647.     Vendor  and  Purchaser. 
Bond,  Matter  of  (Clian.  Div.),  XIX— 784,  p.  581.     Will. 
Bonelli,  Matter  of  (Prob.  Div.),  XVI— 690,  p.  198.     Evidence. 
Bonham,  Matter  of  (Chan.  Div.),  XXVII— 137,  p.  518.     Statates. 
Boning,  Finch  v. 

Bonnewell  v.  Jenkins  (Chan.  Div  ),  XXV— 128,  p.  103.     Contract 
Booker,  Wiseman  v. 

Boosey  v.  Fairlee  (Chan.  Div.),  XXIII— ^92,  p.  113.     Copyright 
Booth,  Fumess  v. 

Borjesson  v.  Carlberg(App.  Cas.),  XXIV— 847,  848,  p.  277.    JnrisdictloD. 
Borough  of  Hackney,  Newspaper  Co.,  Matter  of  (Chan.  Div.),  XVIII — ^751, 

p.  165.     Definitions,  441.     Public  Company. 
Borrowman  v.  Drayton  (Exch.  Div.),  XlX-r^l,  p.  108.     Contract,  161.     Defi- 
nitions, 
do  V.  Free  (Q.  B.  Div.),  XXIX— 40,  p.  484.     Sale. 

Boeanquet,  Pooley  v. 

Boucicault  v.  Chatterton  (Chan.  Div.),  XXII— 73,  p.  112.     Copyright 
Boulter,  Matter  of  (Chan.  Div.),  XIX— 786,  pp.  197,  198.     Evidence. 
Bourne,  Hooper  v. 
Bowditch,  Southwell  v. 

Bowen  v.  Hall  (Q.  B.  Div.),  XXIX— 649,  p.  326.     Master  and  Servant 
Bower,  Cargill  v. 

do    V.  Peate  (Q.  B.  Div.),  XVI— 374,  p.  416.     Principal  and  Agent 
Bowers,  Taylor  v. 

Bowee  v.  Shand  (App.  Cas.),  XX— 30 ;  affirming  XVII— 133 ;  and  reversing  XIX 
—253,  p.  105.    Contr.  168.     Definitions,  411.    Practice,  484.     Sale, 
do      ,  Shand  v. 
Bowling  Iron  Co.,  Firth  v. 

Bowman  v.  Hyland  (Chan.  Div.),  XXV--500,  p.  111.     Contract 
Bowyear  v.  Pawson  (Q.  B.  Div.),  XXIX— 704,  p.  492.     Set-Off. 
Boyce,  Austin  v. 

Boyle  V.  Bettws  Llantwit  Col.  Co.  (Chan.  Div.),  XVII— 718,  p.  478.     Receiver. 
Boynton  v.  Boynton  (Chan.   Div.),   XXVI— 81,   p.   118.     Costs,  205.     Execa- 

tors,  etc. 
Brackenbury  v.  Gibbons  (Chan.  Div.),  XVI— 826,  p.  295.    Legacy. 
Bradburn  v.  Foley  (Com.  PL  Div.),  XXX— 66,  p.  165.     Custom. 

do  ,  Morris  v. 

Braddock,  Matter  of  (Prob.  Div.),  XVIII— 463,  p.  566.     Will. 
Bradlaugh,  Matter  of  (Q.  B.  Div.),  XXVIII— 419,  p.  74     Certior.  870.     Obeoene 
Literature, 
do      V.  Queen  (Q.  B.  Div.),  XXVIII-482 ;  reversing  S.  C,  XXI— 069, 

p.  145.     Criminal  Law. 
do        ,  Regina  v. 


Bradlej  t.  Qreenirich  Disct.  Board  of  Works  for  (Q.  B.  Div.),  XXVIII— 381, 
p.  495.     Sewers. 

do      T.  Ricbra(ChfiD.  biv.),  XXVI— 35,  p.  198.     Evidence,  844.     Mortgage. 
Bradahaw,  Hawkeele;  v. 
Br»ham  v.  Beachim  (Chan.  Dir,),  XXV— 55,  p.  246.     Injunc.  G30.     Trademark. 

do        ,  Roy»l  Mail  S.  Packet  Co.  v. 
Braithnaita,  TKasdale  t. 
Bnuule;- Moore,  GriffilhB  v. 
Braiupion  Union,  Begina  v. 
Bramwellv.  Lac;  (Chan.  Div.),  XXVII— 304,  p.  161.     DefiDltiooa,  283.     Landl. 

ftud  Teoant. 
Brand,  Bain  v. 

Brandt  v.  Lawrence  (Q.  B.  Div.),  XVI— 389.  p.  483.     Sale, 
Branknr,  CuntifTe  v. 
Brannon,  Regina  v. 

BraotoQ  \,  Griffita  (Cora.  PI.  Div.),  SVII— 301,  p.  89.     Chattel  Mortgage. 
Brantomv.  arifflta<C.P.  Div.),XX— t75,p.  62.     BUI  of  Sale,  187,     Definitions. 

BTeMe;,  Oram  v. 
Brearle;,  U^ll  v. 
Brsntnood  Brick  &  Coal  Co.,  Matter  of  (Chan.  Div.),  XX— 7S8,  p.  S46.    Vendor 

and  Purch. 
Breslaaer  v.  Brown  (App.  Cas.),  XXIV^460,  p,  50.     Bankruptcj. 
Breton  v.  Mockett  (Chan.  Div.),  XXV— 791,  p.  303.     Legacy. 
Brett,  Matter  of  (Chan.  Div.),  XXIII— 647,  p.  34.     Assignment. 
Brewster,  Lamb  v. 

Brice  V.  Bannister  (Q.  B.  Div,),  XXVIII— 159,  p.  24.     Assignment 
Bridges  V.  Strachan  (Chan.  Div.),  XXV— 474,  p.  656.     Will. 
Bridle,  Matter  of  (Com,  PI.  Div.),  XXX— 570.  p.  806.     Legacy. 
Brigden  V.  Heighea  (Q.  B.  Div.),  SVI— 384,  p.  138.     Criminal  Law. 
Briggs,  Rawlins  v.  ^ 

Bright,  Matter  of  (Chan.  Div,),  XXVII— 117,  p,  478.     Sale. 

do    V.  Tyndall  (Chan,  Div.),  XIX— 70.'S,  p.  273.     Jurisdiction. 
BrigMocke  v.  Brigstocke  (Chan.  Div.),  XXV— 344,  p.  625.    Tenant  for  life. 
Brinsop  Hall  Coal  Co.,  Pennington  v. 
BrlBtol  &  N.  Somerset  By.  Co.,  Matter  of  (Q.  B.  Kv.),  XXVIII— 3,  p.  819. 

Mandamns. 
Brislow,  Cory  v. 

do     V.  Cormican  (App.  Cas.),  XSIV— 481,  pp.  196,  197.     Evld.  209.     Fishe- 
ries, 879.     Lakes,  413.     Practice. 
Biitisli  Alliance  Asanrance  Co.,  Matter  of  (Chan.  Div.),  XXVI— 40S,  p.  460. 
Public  Com  p. 

do     ,  F.  Eicb.  Bank,  Oppenbeiraer  v. 

do        Farmers'  Pare  Linseed  Cake  Co.,  Matter  of  {Chan.  Div.),  XXIII— 693, 
p.  458.     Public  Company. 

do       Pibheries  Co.,  Dnnbar's  Trustees  v. 

do        Nation  Life  A.  Abso.,  Matter  of  (Chan.  Dtv.),  XXV— 574,  p.  14.     Ap- 
peal, 460.    Public  Co. 
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Britiab  Provident  Life,  etc.,  Amo.,  MMIer  of  (Clian.  TJiv.).  XXIl— 107,  p.  457. 
Publ[c  Co. 

do       W«^n  Co.  V.  Lm  (Q.  B.  Div.),  XXIX— 336,  p.  110.     Contract. 
Britt*DiB  Iron  Works  Co.,  Metcalfe  v. 
Brocklebnak,  Mstler  o(  (Ciisn.  Div.),  SXII— 854.  p.  343.     InfsDt. 

do  V.  Lynn  Kleamship  Co.  (Com.  PI.  Div.),  XXX— 229,  p.  124.     Coats. 

Broder  V.  a«illard  (Clian.  Div.),  XVII— 1193,  p.  247.     Injunction,  3B8.     Nnisanee. 
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Brookijn,  The  (Prob.  Div.),  XVII— ,174,  p.  503.     Ships,  etc 
Brook,  Matter  or  (Chan.  Div.),  XXIII— 007.  p.  38.     Attomej. 

do  do        (Cb^n.  Div.),  XXVI— 543,  p.  310.     Flitaws. 
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do  do        (Chan.  Div.),  XXVI— 196.  p.  88.     Chattel  Hong. 

do  do        (Chan.  Div.),  XXVII— 406.  j).  32.     Bankruptcy. 

do  do        (Q.  B.  Kv.),  XXVIII— (52.  p.  152.     Criminal  Law. 

do    ,  Breslauer  v. 

do       V.  D«ie  (Cbao.  Div.),  XXV— 776,  p.  57.     Benevolent  Society. 

do       V.  Great  Eaatem  By.  Co.  (Q.  B.  Div.).  XXI— 18S,  p.  167.     DefinltiOBi 
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do    ,  Thomaa  v. 
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Performance,  534.    Trusts,  541.    Vendor  and  Farcliaaer. 

Eley  T.  Positive  Q.  8.  life  Abs.  Co.  (Eich.  Div.),  XVI— 544,  p.  116,     Corpora- 
Won. 

Eliaa  v.  Griffith  (Cban  Div.),  XXV— 446,  p.  280.     Landlord  and  Tenant. 

Elliot,  Rokeby,  Lord  v. 

Elliott,  Matter  ol  (Chan.  Div.),  XXV~119,  p.  52.    BaDkraptc;. 

EtUi,  Matter  or  (Chan,  Div.),  XVII— 731,  p.  12.     Appeal,  32.     Bankruptcy. 
do    V.  Emmannel  (Eioh,  Div.),  XVI— 609,  p.  228.     Guaranty. 
do    V.  Houstoan  (Chan.  Div.),  XXVI— 665,  p.  162.     Dednition,  204.     Legacy. 
do    v.  Manchester  Carriage  Co.  (Com.  PI.  Div,),  XIX— S85,  p.   17S.     Ease- 
do      ,  Williams  t. 

Elmore  v.  Hunter  (Com.  PI.  Div.),  XXX— 68,  p.  407.     Ships,  etc. 

Etphick  V.  Barnes  (Com.  PI.  Div.),  XXX— 810,  p.  478.    Sale. 

Elphlnstone,  Lord,  Perth,  Earl  of  v. 

Emery,  Jones  v. 

Emma  Silver  Mining  Co.  v.  Lewia  (Com.  PI.  Div,),  XXX— 619,  p.  446.     Pablie 
Company. 

Emmanuel,  Ellis  v. 

Endean,  Gilbert  V. 

Englefield  Colliery  Co.,  Matter  of  (Chan.  Div.),  XXV— 861,  p.  480.     Pnblle 
Company. 

Entwiatle,  Matter  of  (Chan,  Div.),  XVIH~032,  p,  61.     Bill  of  Lading. 

Erlanger  v.  New  Sombrero  Phosphate  Co.  (App.  Caa,),  XXIV— 774  ;   affirming, 
XXI— 708,  p.  189.     Definition,  436,     Public  Company. 
do        ,  Kew  Sombrero  Phosphate  Co.  v. 

Erminla.  Foacolo,  The  (Prob.  Div.),  XVIII— 433,  p.  314.     Former  Adjudication. 

Errington,  Batburst  v. 

Ealick,  a.  8.,  Matter  of  (Chan.  Div.),  XX— 717,  p,  93.     Giattel  Mortgage. 

Ealiok,  E.,  Matter  of  (Chan.   Div,),  XX— 723,   p.  03.     ChalteJ  Mortgage,  200. 
FiitnreB. 
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Fern,  Payne  v. 

Ferryman,  Lockyer  v. 

Field  V.  Seward  (Chan.  Dlv.),  XXII— 278,  p.  10.     Will. 

do     ,  Mayd  v. 
Fielding  v.  Rhyl   Improvement  Com're  (Com.  Pi.   Div.),  XXX— 1 

Mnnicipal  Corporation. 
Finch  V.  Boning  (Com.  PI.  Div.),  XXX— 447,  p.  626.     Tender, 
do     V.  Underwood  (Chan.  Div.),  XVI— 762,  p.  101.     Condition,  2 
lord  and  Tenant, 
flndlater,  Siegert  v. 
Pinlay,  Robinson  v. 

Jlnney  v.  Grice  (Chan.  Div.),  XXVI-460,  p.  165.     Definitions,  299.  ; 

Fire  Ins.  Corporation,  Imperial  Marine  Ins.  Co.  v. 
Firth,  Matter  of  (Chan.  Div.),  XXII— 777,  p.  583.     Witness. 

do     V.  Bowling  Iron  Co.  (Com.  PI.  Div.),  XXX— 146,  p.  857.     Negl 
Rsher  v.  Keane  (Chan.  Div.),  XXVII-^6,  p.  116.     Corporation, 
do     V.  Owen  (Chan.  Div.),  XXV— 540,  p.  97.    Commission, 
do     V.  Val  De  Travers  Asphalte  Co.   (Com.   PI.   Div.),  XVII— 8fl      [ 
Damages. 
Fishmongers'  Co.,  Lyon  v. 

Fitzgerald  v.  Chapman  (Chan.  Div.),  XVI— 684,  p.  173.     Divorce,  3 

riage  Settlement, 
do  ,  Dawson  v. 

Fitzpatrick,  lioslie  v. 
Flagstaff  Mining  Co.,  Davis  v. 
Flatman,  Regina  v. 
Flattery,  Regina  v. 

Fleming  v.  Gray  (App.  Cas.),  XXIV— 1,  p.  208.     Fisheries. 
Fletcher,  Matter  of  (Chan.  Div.),  XXII— 480,  p.  91.    Chattel  Mortgage 
do     ,  Matter  of  (C^ian.  Div.),  XXV— 233,  p.  381.     Partnership, 
do     ,  Matter  of  (Chan.  Div.),  XXVI— 192,  p.  31.    Bankruptcy, 
do     ,  Matter  of  (CJhan.  Div.),  XXVII— 149,  p.  43.     Bankruptcy, 
do     ,  Schuster  v. 

do        V.  Smith  (App.  Cas.),  XXI— 38,  p.  334.     Mines. 
Flight,  Bizzey  v. 
Florence,  Matter  of  (Chan.  Div.),  XXVII— 133,  p.  39.    Bankruptcy. 

do      ,  Mulliner  v. 
Florence  Land  and  Public  Works  Co.,  Matter  of  (Chan.  Div.),  XX    I 

p.  341.     Mortgage, 
do  do  do  ,    Norton  v. 

Flower  v.  Lloyd  (Chan.  Div.),  XXII— 824  ;   XXVI— 731,  p.  219.     Fraud 
Floyer,  Farquharson  v. 
Foley,  Bradburn  v. 
Foot,  Cunningham  v. 

Pord  V.  Drew  (Com.  PI.  Div.).  XXX— 702,  p.  182.     Election, 
do    &  Hill,  Matter  of  (Chan.  Div.),  XXVI— 761,  p.  540.     Vendor  and  P  i 
do     ,  Shaw  v. 

Forest  of  Dean  Coal  Mining  Co.,  Matter  of  (Chan.  Div.),  XXVII— 19,  i 
Public  Company. 
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Furber,  Matter  of  (Chan.  IMv.),  XXII— 755,  p,  43,     BaDkruptc}'. 

do    ,  Hunt  V, 
FuraesB  v.  Booth  (Chan.  Div.),  XX— 715,  p.  896.      Pleadiag,  403.     Practice. 
Oabell  V.  Boath  Eastern  Ry.  Co.  (C.  P.  Div.),  XXI--S49,  p.  7S.     Carrier. 
Oa<ld  V.  BoDghton  (Excb.  Div.),  XVUl—Sei,  p.  410.     Pcincipal  and  Agent. 
Ga.eB,  Stace  v. 

OaJe  T.  Gale  (Chan.  IKv.),  XXU— 716,  p.  510.     Specific  Performance. 
do  ,    Hartln  t. 
do    ,    Beglnaw. 

do  V.  Sqoier  (Chan.  Div.)   XXII— SeS  ;   affliming   S.   C,  SIX— 777,    p.  H7. 
"Vendor  and  Parch. 
CI  amble,  HarriB  v. 
Oombles  v.   Ocean  M.  Ins.  Co.  (Exch.  Div.),  XVI— 66S,   p.  361.     Insunnce, 

Marine. 
Qsrbatt,  Allen  v. 

G«nldet>  Lodge  Coal  and  Coke  Co.,  Rose  t. 
Omxdlner,  Thompeon  t. 
Oaxdner  v.  Cowles  (CLtui.  Div.),  XVIII— S30,  p.  SS4.    Trusts. 

do         T.  Oardner  (App.  Gas.),  XX— 235,  pp.  193,  200.     Evidence. 
do        V.  Lucas  (App.  Cae.),  XXIV— 430,  p.  159.     Deed. 
Oaidoer's  Troste,  Mattel  of  (Chan.  Div,),  XXVI— 476,  p.  535.     TroatB. 
Qftrlaad  t.  Beverle;  (Chan.  Div.),  XXVI— 66,  p.   168.     DelialtlooB,  307.     heg- 

Bcy,  569.     Will. 
a«r»nl.  Matter  of  (Cbao.  Div.),  XXI— 763,  p.  34.    Asngnment. 
G«rrott,  Law  v. 
OaBkartb,  Beginav. 
Gaakell,  I-oe  v. 
Gaslight  and  Coke  Co, ,  Att' j-Geneial  v. 

do  Patterson  v. 

Gtatenby  v.  Morgan  (Q.  B.  Kv,),  XVIII— 116,  p.  875.    Will. 
Gay  y.  Cadby  (C.  P.  Div.),  XXI-W8.  p.  861.     Monidpal  Corp. 
Oeddls  V.    Proprietore  of  Bann  Beeervalr  (App.  Cas,),  SXIV— 880,  p.  857. 

Negligence. 
Qee,  LamiDg  v. 

do  T.  Mabood  (Chan,  Div.),  XXV— 650,  p,  13.     Annnlty, 
Oellatly,  CommissioDers  of  Sewere  v. 
Oeneral  Finance,  etc.,  Co.  v.  Liberator  P.  B.  Building  So.  (Chan.  Div.),  XXVI 

— 468,  p.  IM.     Eeloppel. 
Oenenl  Hbare  Trust  Co.  v.  Chapman  (Com.  PI.  Div.),  XVIII— S3S,  p.  36.    At- 

General  South  Am,  Co.,  Matter  of  (Chan.  Div.),  XVI— 772,  p.  400.    Public 

Company. 
Oeneral  South   Am.  Co.,  Matter  of  (Chan.  Div.),   XXIII— 774,  p.  68.     Bill  of 

Exchange. 
Qaoghegan,  Doucet  v. 
George,  Matter  of  (Chan.  Div.),  XXII— 607,  p.  806.    Legacy. 

do    ,  Agar  V. 

do     ,  King  T. 
Geiber,  French  v. 
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German  v.  Chapman  (Chan.  Div.),  XXIII--565,  p.  126.     Covenant. 

Qerussi,  Rivaz  v. 

Gething  v.  Keighley  (Chan.  Div.),  XXVI— 327,  p.  2.     Accounting. 

Gibb,  Original  H.  Collieries  Co.  v. 

Gibbon,  Kegina  v. 

Gibbons,  Brackenbury  v. 

Giddy,  Webb  v. 

Gilbert  v.  Endean  (Chan.  Div.),  XXVI— 92,  pp.  414,  415.     Practice. 

do      V.  Smith    (Chan.    Div.),   XXVII— 349 ;    reversing    S.    C,    XXV-465, 
p.  375.     Partition. 
GUbey,  Matter  of  (Chan.  Div.),  XXV— 252,  p.  58.    Bankruptcy. 

do   ,    Glegg  V. 
Gill  V.  Dickinson  (Q.  B.  Div.),  XXIX— 242,  p.  834    Mines. 
Gilpin,  McCollin  v. 
Girdlers  Co.,  Colebeck  v. 
Gird  wood,  Clark  v. 

Gisbome  v.  Gisborne  (App.  Cas.),  XIX — 119,  p.  535.     Trusts. 
Gist,  Matter  of  (Chan.  Div.),  XXII— 534,  p.  317.     Lunatic. 
Gladstone,  Steuart  v. 

Glannibanta,  The  (Prob.  Div.),  XVII— 677,  p.  17.     Appeal,  502.     Ships,  etc 
Glasgow  City  Life  Ass.  Co.,  Crossley  v. 
Glegg  V.  Gilbey  (Q.  B.   Div.),  XX— 281  ;    affirming  S.  C,   XIX— 190,  p.  82a 

Guaranty,  423.     Principal  and  Surety. 
Glengarry,  The  (Prob.  Div.),  XXI— 619,  p.  503.     Ships,  etc. 
Gloag,  Pringle  v. 

Glyn  V.  E.  &  W.  India  Dock  Co.  (Q.  B.  Div.),  XXIX— 211,  671,  p.  70.     Carrier. 
Goddard,  Pelling  v. 

Godden  v.  Corsten  (Com.  Pi.  Div.),  XXX— 690,  p.  402.     Practice. 
Goffin  V.  Donnelly  (Q.  B.  Div.),  XXIX— 640,  p.  509.    Slander. 
Goldsmid,  Fendall  v. 

Goldstraw  v.  Duckworth  (Q.  B.  Div.),  XXIX— 289,  p.  282.     Highways. 
Goldsworthy,  Matter  of  (Q.  B.  Div.),  XIX— 215,  p.  871.     Parent  and  Child. 
Good,  Matter  of  (Chan.  Div.),  XXI— 777,  p.  48.    Bankruptcy.  475.     Release. 
Goode,  Collettev. 
Goodfellow,  Regina  v. 
Goodman,  Davis  v. 
Goodwin,  Fullam  Board  v. 

do         V.  Robarts  (App.   Cas.),  XVI— 119,  p.  62.     Bona  fide  holder,  865. 

Negotiable  Instr. 
do      ,  Taylor  v. 
Gordillo  v.  Weguelin  (Chan.  Div.),  XXII— 90,  p.  65.    Bonds. 
Gordon,  Daughey  v* 
do  ,  Jones  v. 
do  ,  Roberts  v. 
Goslin  V.  Agricultural  Hall  Co.  (Com.  PI.  Div.),  XVH— 367,  p.   327.    Master 

and  Servant. 
Gosling,  Taite  v. 
Gover,  Duckett  v. 
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Goreroora  of  the  College  of  Chriat,  etc.,  Matter  of  (Q.  B.   Div.),  X 

p.  414.     Practice. 
Qovernora  of  M)iK<^len  Hospital  v.  Knotts  (Chaa.  Div.),  XXV— 601 ; 

6.  C,  XXII— 14.  pp.  163,  194.     Bvideoce,  380.     Laodl.  aod  Ten. 
Qor't  Secarity  Fire  Ina.  Co..  Matter  of  (Chan.  Div.),  XXVII—aM 

Public  CompBDj. 
Gov't  Stock  Investment  Co.,  Regina  v. 
Orabam,  Taylor  v. 
Granger  v,  Aynsle?  (Q.  B.  Div.),  XXIX— 566,  p.  170.     Definitions,  SL 

ter  and  Serv. 
Grant   V.   Banqne   Franco- Egyptienne   (Com.    PI.    Div.),   XXX— 105, 
Practice.  , 

do     V.   Overseers  of  Pagbam  (Com.  PI.  Div.),  XXX— 63,  p.  182. 
do     V.    Secretary  of  State  (C.  P.  Div.).  XXI— 386.  p.  810.     Libel, 
do    ,        Twjcrosa  v. 
Qnnville,  Eardley  v. 
Gray,  Baker  T. 
do  ,  Fletning  v. 
do  ,  Lewis  y. 
do  ,  Richftrdson  v. 
do   ,  Rowe  V. 

Gt.  Basteni  By.  Co.,  Att'y-GenT  v 
do  ,  Bergbsim  t. 

do  ,  Beninger  t. 

do  ,  Brown  v. 

do  ,  Ricbardson  v. 

do  ,  Way  V. 

Oreathead,  R^ina  t. 

Gl  Northern  By.  Co.,  Bad  of  Bandwieli  t. 

do  ,     Hopkins  T. 

do  ,     Leggott  T. 

GrMt  WcBtem  By.  Co.,  Att'y  General  y. 

do  ,  Chapman  t 
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Greenwich  District,  etc.,  Bradley  v. 
Greenwood,  Greaves  v. 

do    V.  Greenwood  (Chan.  Div.),  XXII— 568,  p.  803.     Legacy. 
Greer  v.  Poole  (Q.  B.  Div.),  XXIX— 287,  p.  267.     Insurance,  Marine. 
Gregory,  D^Eyncourt  v. 

do      ,  Eirk  v. 
Gretton  v.  Mees  (Chan.  Div.),  XXV^52,  p.  104.     Contract,  121.    Coete. 
Grice,  Finney  v. 

do  ,  Protector  Endowment  Loan  Co.  v. 
do  V.  Richardson  (App.  Cas.),  XXIV— 214,  p.  486.     Sale. 
Griffith,  Eliasv. 

do    ^v.   Paget   (Chan.   Div.),    XXIII— 110 ;    affirming  S.  C,   XXII— 542, 

p.  447.     Public  Company, 
do       v.  Taylor  (C.  P.  Div.),  XX— 459,  p.  22.     Arrest,  164,  165.     Defini 
tions,  412.     Practice. 
Griffiths  V.   Bramley-Moore  (Q.   B.  Div.),  XXVIII— 700,  p.  258.     Insonmee, 

Marine. 
Griffits,  Branton  v. 

Grimshaw's  Trusts,  Matter  of  (Chan.  Div.),  XXVII— 635,  p.  569.     Will. 
Grissell,  Matter  of  (Chan.  Div.),  XVIII— 588,  p.  345.    Mortgage. 
Gukrdians  v.  Tomkinson  (C.  P.  Div.),  XXX— 585,  p.  583.     Witness. 
Guardians  of  Barton  Regis  Union  v.  Overseers  (Q.  B.  Div.),  XXVIII— 377,  p.  392. 

Pauper. 
Guardians,  etc.,  Holbom  Union  v.  Vestry  of  St.  Leonards  (Q.  B.  Div.),  XIX— 

270,  p.  370.     Officer. 
Guardians  Keynsham  Un.  v.  Guardians  Bedminster  Un.  (Q.  B.  Div.),  XXVIII— 

811,  p.  391.     Pauper. 
Guardians  of  Whitechapel,  Vestry  of  Mile  End  v. 
Gutierrez,  Matter  of  (Chan.  Div.),  XXVII— 544,  p.  25.     Attachment. 
Guy,  Holme  v. 
Gye,  Bettini  v. 
Hackney,  Borough  of,  Newspaper  Co.,  Matter  of  (Chan.  Div.),  XV  10—^751, 

p.  165.     Definitions,  441.    Public  Company. 
Hagger,  Adams  v. 
Haigh,  Corbet  v. 

Hale  V.  Hale  (Chan.  Div.),  XVIH— 739,  p.  554.    WUl. 
do  ,  Maddy  v. 
Hales,  Usill  v. 

Hall,  Matter  of  (Chan.  Div.),  XX— 839,  p.  87.     Chattel  Mortgage, 
do  do       (Chan.  Div.),  XXVII— 149,  p.  23.    Assignment. 

Hall  &  Barker,  Matter  of  (Chan.  Div.),  XXVI— 318,  p.  26.     Attorney, 
do    ,     Bowen  v. 

do    V.  Byron  (Chan.  Div.),  XX— 826,  p.  98.    Common,  200.     Evidence, 
do    ,     Hand  v. 
do   ,    Higginson  v. 
do   ,    Moore  v. 
do    V.  Old  Talargoch  Lead  M.  Co.  (Chan.  Div.),  XVHI— 794,  p.  447.    Public 

Company, 
do   V.  Pritchett  (Q.  B.  Div.),  XXVHI— 194,  p.  225.    Garnishment 
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Hall,  StanderiDg  v. 

Hailing,  Matter  of  (Chan.  Div.),  XXIH— 483,  p.  39.     Bankruptcy. 
Hallmark's  Case  (Chan.  Div.),  XXVI— 148.  p.  193.     Evidence,  866. 
Halsam,  Hindley  v. 

Hamel  v.  Panet  (App.  Cas.),  XIX— 9,  p.  285.     Husband  and  Wife. 
Hamilton,  Matter  of  (Chan.  Div.),  XXVI— 448,  p.  48.     Bankruptcy, 
do       ,  Kendall  v. 
do       ,  Otiaway  v. 
Hamlyn  v.  Betteley  (Com.  PI.  Div.),  XXX— «20,  p.  87.     Chattel  Mort 
Hammond,  Barrett  v. 

do        ,  Roe  V. 
Hampden  v.  Walsh  (Q.  B.  Div.),  XVI— 283,  p.  549.     Wager. 
Hampshire  v.  Wickens  (Chan.   Div.),   XXIU— 708,   p.   169.    Definit      i 

Landlord  and  Tenant. 
Hampson,  National  Mercantile  Bank  v. 

Hampton  v.  Holman  (Chan.  Div.),  XXII — 14,  p.  155.     Cy-pres,  568.         i 
Hancher,  Edwards  v. 
Hancock  and  Baker,  Begina  v. 
Hancock  v.  Lablache  (Com.  PI.  Div.),  XXX— 100,  p.  240.    Husband  a 

do       ,  Whistler  v. 
Hand  v.   Hall  (Exch.  Div.),  XXI— 498 ;  reversing,  S.  C,  XX— 568    | 

Landlord  and  Tenant. 
H&ndley,  Wade-Gery  v. 
Hankin  v.  Kilbum  (Chan.  Div.),  XVII— 650,  p.  800.     Legacy. 

do       V.  Turner  (Chan.  Div.),  XXVI— 767,  p.  123.    Costs,  218.     Foi 
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Harbord  v.  Monk  (Chan.  Div.),  XXVI— 894,  p.  171.     Discovery. 
Harding,  Spike  v. 
Hardinge,  Smalley  v. 

Hardley's  Trusts,  Matter  of  (Chan.  Div.),  XXVII— 194,  p.  406.    Practic 
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do  ,  Rummens  v. 
Hargreave's  Trademark,  Matter  of  (Chan  Div.),  XXVH— 870,  p.  529. 

mark. 
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Hamley's  Case  (Chan.  Div.),  XXII— 410,  p.  466.     Public  Company. 
Harper,  Tildesley  v. 

Harrington  v.  Victoria  G.  D.  Co.  (Q.  B.  Div.),  XXVIII— 453,  p.  104.      ( 
Harris  v.  Aaron  (Chan.  Div.),  XXI— 686,  p.  120.     Costs.  * 

do     V.  The  Franconia  (C.  P.  Div.),  XX— 446,  p.  276.     Jurisdiction. 
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do     V.  Great  Western  Ry.  Co.  (Q.  B.  Div.),  XVII— 156,  p.  73.     Carrie 

do     V.  Harris  (Chan.  Div.),  XXVH— 864,  p.  298.     Legacy. 

do    ,     Mason  v. 

do    ,     Moore  v. 

do     V.  Warre  (Com.  PL  Div.),  XXX— 435.  p.  395.     Pleading. 
Harrison  v.  Anderston  Foundry  Co.  (App.  Cas.),  XVI— 170,  p.  886.    Pat^i 
do       V.  Jackson  (Chan.  Div.),  XXIII— 625,  p.  306.     Legacy. 
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Harriaon  v.  Wearing  (Chan.  Div.).  XXVII— 473,  p.  123.     CJosts. 

Harston,  Bew  v. 
do     ,  Scaltock  v. 

Hart,  Matter  of  (Chan.  Div.),  XXVI— 193,  p.  31.   Bankruptcy, 
do  ,  Matter  of  (Chan.  Div.),  XXVII— 149,  p.  48.     Bankruptcy, 
do     V.  Swaine  (Chan.  Div.),  XXIII— 390,  p.  216.     Fraud, 
do      V.  Wall  (C.  P.  Div.),  XX— 421,  p.  309.     Libel,  412.     Practice. 

Hartley  v.  Hudson  (Com.  PI.  Div.),  XXX— 596,  p.  162.     Definitions,  283.    Landl- 
and  Ten. 

Hartmont,  Phosphate  Sewage  Co^  v. 

Harvey,  Atherley  v. 

Hastie  v.  Hastie  (Chan.  Div.),  XVI— 758,  p.  14.     Appeal,  312.     Lien. 

Hatfield  v.  Minet  (Chan.  Div.),  XXV— 180,  p.  10.     Advancements. 
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Hattersley,  Matter  of  (Chan.  Div.),  XXV— 510,  p.  479.     Sale. 

Hatton  V.  May  (Chan.  Div.),  XVII— 814,  p.  11.     Annuity, 
do       ,  Wilson  v. 

Ha  we,  Attree  v. 
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Hawkins,  Whitman  v. 
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do  do       V.  Defriee 

647. 
do  do       y.  Defries  1 

Purch 
do  do       ,  Hughes  v. 
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do   ,  Jaques  v. 
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485.     Sale. 
National  Funds  Assu.  Co.,  Matter  of  (Chan.  Div.),  XXVI— 562,  p.  461.    Public 
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Domain. 
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do     V.  Weston  (Cox's  C.  C).  XXVIII— 595,  p.  146.  do 

do     V.  WUliams  (Cox's  C.  C),  XX— 399,  p.  140.     Criminal  Law,  166.     Defi- 
nitions, 
do     V.  Willshire  (Q.  B.  Div.),  XXIX— 660,  p.  152.     Criminal  Law. 
do     V.  Wilson  (Q.  B.  Div.),  XXVIII— 29,  p.  207.     Extradition. 
do  do     (Q.  B,  Div.),  XXIX— 152,  p.  180.     Criminal  Law. 

do     v.  Wood  (Cox's  C.  C),  XX— 893,  p.  150.  do 

do     v.  Woodman  (Cox's  C.  C),  XXVIII— 561,  p.  136.       do 
do     V.  Young  (Cox's  C.  C),  XXVIII— 548,  p.  141.  do 

Reiner  v.  Salisbury  (Chan.  Div.),  XVI— 794,  p.  273.     Jurisdiction. 
Renals  v,  Cowlishaw  (Chan.  Div.),  XXV— ^7,  p.  128.     Covenant. 
Rensburg,  Matter  of  (Chan.  Div.),  XX — 841,  p.  40.     Bankfuptcy. 
Republic  of  Costa  Rica  v.  Strousberg  (Chan.  Div.),  XXVII— ^60,  p.  171.     Dis- 
covery. 
Reuter  v.  Sala  (Com.  PI.  Div.),  XXX— 518,  p.  482.     Sale. 
Renter's  Telegram  Co. ,  Dickson  v. 
Revitt,  Richards  v. 

Reynolds,  Matter  of  (Chan.  Div.),  XVII— 800,  p.  317.     Lunatic. 
Rhodes,  Wilson  v. 
Rhyl  Improvement,  etc.,  Fielding  v. 
Rica  Gold  Washing  Co.,  Matter  of  (Chan.  Div.),  XXVII— 310,  p.  448.     Public 

Company. 
Richards,  Matter  of  (Q.  B.  Div.),  XXVIII— 322,  p.  370.    Officer, 
do     ,  Regina  v. 

do     V.  Revitt  (Chan.  Div.),  XXIII— 539,  p.  245.     Injunction, 
do     V.  Swansea  Imp.  &  T.  Co.   (Chan.  Div.),  XXVI— 212,  pp.  165,  166. 
Definitions,  184.     Eminent  Domain. 
Richards  &  Co.,  Matter  of  (Chan.  Div.),  XXVII— 870,  p.  56.     Bankruptcy. 
Richardson  v.  Gray  (App.  Cas.),  XXIV— 1,  p.  208.     Fisheries. 

do         V.  Great  Eastern  Ry.  Co.  (Com.  PI.  Div.),  XVII— 293,  p.  469.     Rail- 
way Company, 
do  ,  Grice  v. 

do         V.  Saunders  (Q.  B.  Div.),  XXIX— 645,  p.  490.     School. 
Riches,  Bradley  v. 
Richmond  Consol.  M.  Co.,  Pulbrook  v. 

do        V.  White  (Chan.  Div.),  XXVII— 235,  p.  205.     Executors,  etc. 
Riding  v.  Smith  (Exch.  Div.),  XVI— 547,  p.  508.     Slander. 
Ridley,  Matter  of  (Chan.  Div.),  XXVII— 848,  p.  11.     Alienation. 
Rigby,  Horrocks  v. 

Rio  Grande,  etc..  Steamship  Co.,  Matter  of  (Chan.  Div.),  XXII— 66,  p.  12.  Ap- 
peal, 119.     Costs. 
Rishton  v.  Whatmore  (Chan.  Div.),  XXV— 430,  p.  220.    Frauds,  Stat.  of. 
Ritso's  Case  (Chan.  Div.),  XXI— 709,  p.  458.     Public  Company. 
Rivaz  V.  Gerussi  (Q.  B.  Div.),  XXIX— 577,  p.  262.     Insurance,  Marine. 
River  Plate  Bank,  Yglesias  v. 
River  Wear  Commissioners  v.  Adamson  (App.  Cas.),  XXI — 1;   afiirming  S.  C, 

XVII— 190,  p.  3.    Act  of  God,  515,  517.     Statutes. 
Roach  V.  Trood  (Chan.  Div.),  XVIII— 598,  p.  18.    Appointment. 
Vol.  IL  62 
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Roadley,  Regina  ▼. 

Robarts  v.  Brice  (Chan.  Div.),  XXV— 215.  p.  490.    Set-off. 

do       ,    Goodwin  ▼. 
Roberts,  Matter  of  (Chan.   Div.),   XXII— 640,  p.   56.    Bankruptcy,  166,  168. 
Definitions, 
do     ,  Matter  of  (Chan.  Div.),  XXVI— 543,  p.  210.     Fixtures, 
do     V.  Evans  (Chan.  Div.),  XXV— 48,  p.  239.     Husband  and  Wife, 
do     V.  Gordon  (Chan.  Div.),  XXIII— 186,  p.  473.     Real  Estate, 
do     V.  Page    (Q.   B.   Div.),    XVII— 138,  p.  270.      Joint  Stock  Co.,    874 

Parties, 
do     ,  Reg^na  v. 
Robertson,  Matter  of  (Chan.  Div.),  XXVI— 206,  p.  479.     Sale, 
do      ,  Holste  V. 

do      ,  Overseers  of  Woolwich  v. 
do      ,  Bailey  v. 
Robinson  v.  Davies  (Q.  B.  Div.),  XXIX— 149,  p.  97.    Commission, 
do      V.  Finlay  (Chan.  Div.),  XXVI— 269,  p.  527.    Trademark, 
do     ,    Jones  v. 
do      V.  Price  (Q.  B.  Div.),  354  ;  affirming  S.  C,  XIX— 232,  p.  506.      Ships* 

etc. 
do      ,   Mason  v. 
do      ,  Ward  v. 
Robson  V.  Great  Eastern  Ry.  Co.  (Q.  B.  Div.),  XIX— 228,  p.  360.      Ne^ligeoace, 

466.    R.  R.  Co. 
Roche,  Clarke  v. 
Roden,  Underbill  v. 

Roderick  v.  Aston  Local  Board  (Chan.  Div.),  XXn — 126,  p.  494.     Seweis. 
Rodocanachi,  Barnand  v. 
Rodwell,  Watson  v. 

Roe  V.  Hammond  (C.  P.  Div.),  XXI— 297,  p.  495.     Sheriff. 
Roger,  Pickersgill  v. 
Rogers,  Ancona  v. 
do    V.  Ingham  (Chan.  Div.),  XVIII— 552,  p.  837.     Mistake, 
do    V.  Jones  (C%an.  Div.),  XVIII— 756,  p.  576.    Will, 
do    V.  Mutch  (Chan.  Div.),  XXVI— 473,  p.  292.     Legacy, 
do    ,    Regina  v. 
Rokeby,  Lord,  v.  Elliot  (Chan.  Div.),  XXVI— 441,  p.  883.    Mines. 
Rolls  V.  Pierce  (Chan.  Div.),  XXII— 432,  p.  226.    Gift. 
Rooke,  Brooke  v. 

Roper's  Trusts,  Matter  of  (Chaff.  Div.),  XXVII— 520,  p.  537.     Trusts. 
Roper  V.  Roper  (Chan.  Div.),  XVIII— 779,  p.  305.     Legacy. 
Rosario,  The  (Prob.  Div.),  XX— 579,  p.  505.     Ships,  etc. 

Rose  V.  Qardden,  etc.,  Coal,  etc.,  Co.  (Q.  B.  Div.).  XXVIII— 217,  p.  121.     Costs, 
do    V.  Xorth  Eastern  Ry.  Co.  (Exch.  Div.),  XIX— 539,  p.  359.     Negligence. 
Rosevear  China  Clay  Co. ,  Matter  of  (Chan.  Div.),  XXVII— 778,  p.  486.     Sale. 
Ross,  Duke  of  Sutherland  v. 

Rossiter  v.  Miller  (Chan.  Div.),  XXII— 382,  p.  167.     Definitions,  221.     Frauds, 
Stat,  of,  511.     Specific  Performance, 
do      V.  MiUer  (App.  Cas.),  XXIV— 684,  p.  511.     Specific  Perf. 
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Rossljn,  Walrond  v. 

Rotherham'a  Trademark,  Matter  of  (Chan.  Div.),  XXVII— 497,  p.  538.    Trade- 
mark. 

Rouquette,  Horne  v. 

Rourke  v.  White  Moss  Colliery  Co.  (Com.  PL  Div.),  XVIII- 191,  p.  128.    Costs, 
330.     Master  and  Servant.    * 
do    V.  White  Moss  Colliery  Co.  (C.  P.  Div.),  XX--469,  p.  380.     Master  and 
Servant. 

Rowbotham  v.  Dunnett  (Chan.  Div.),  XXV— 397,  p.  36«.     Notice,  582.     Will. 

Rowe  V.  Gray  (CTian.  Div.),  XXII— 70.  p.  875.     Partition. 

Rowles  V.  Mayhew  (Chan.  Div.),  XXII— 341,  p.  119.    Costs. 

Rowthen,  Mudelly  v. 

Roxburgh,  Duke  of,  v.  Miller  (App.  Cas.),  XXIV— 2,  p.  895.     Pews. 

Roy,  Matter  of  (Chan.  Div.),  XXIII— 414,  p.  40.    Bankruptcy. 

Royal  Aquarium  So.,  Altman  v. 

Royal  Exchange,  etc.,  Collingridge  v. 

Royal  Mail  Steam  Packet  Co.  v.  Braham  (App.  Cas.),  XIX— 172,  p.  274.    Juris- 
diction. 

Royle,.  Fryer  V. 
do  ,  Burliner  v. 
do  V.  Busby  (Q.  B.  Div.),  XXIX— 548,  p.  29.    Attorneys. 

Rudkin,  Kino  v. 

Rumball  v.   Metropolitan  Bank  (Q.   B.   Div.),   XX— 276,   p.   62.      Bona  fide 
Holder. 

Rummens  v.  Hare  (Exch.  Div.),  XVI— If81,  p.  225.     GHft. 

Rumsey,  James  v. 

Rural  Sanitary  Authority,  etc..  Mayor  of  Scarborough  v. 

Russell  V.  St.  Aubyn  (Chan.  Div.),  XVI— 611,  p.  302.    Legacy. 

Rustomjee  v.  Regina  (Q.  B.  Div.),  XIX— 215  ;  affg  XVH— 143,  p.  394.     Peti- 
tion of  Right. 

Rnston,  New  Zealand  Land  Co.  v. 
do      V.  Tobin  (Chan.  Div.),  XXVII— 110,  p.  410.     PracUce. 

Rymer,  Regina  v. 

Safety  Lighting  Co.,  Hinks  v.  , 

Saffery,  Matter  of  (Chan.  Div.),  XX— 758,  p.  41.     Bankruptcy, 
do    ,  Tomkins  v.* 

Saffron  Walden  Building  Soc'y  v.  Rayner  (Chan.  Div.),  XXVII— 208,  p.  366. 
Notice. 

Saillard,  Broder  v. 

Bala,  Reuter  v. 

Salisbury,  Reiner  v. 

Salmon,  Regina  v. 

Samson,  Turner  v. 

Sandback  Charity  Trustees,  etc..  Matter  of  (Q.  B.  Div.),  XXVHI— 1,  p.  122. 
Costs. 

Sanders  v.  Stuart  (Com.  PI.  Div.),  XVII— 286,  p.  157.    Damages. 

Sandwich,  Adnam  v. 

Sandys  v.  SmaU  (Q.  B.  Div.),  XXVIU— 880,  p.  9.    Adulteration.' 
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Saner  v.  Bilton    (Chan,   Div.),    XXV— 34,  p.  160.     Definitions,  284,  285,  288. 

Landl.  and  Ten. 
do      V.  (Chan.  Div.),  XXVII— 645,  p.  120.     Coats. 

Sanguinetti  v.  Pacific  Steam  Nav.  Co.  (Q.  B.  Div.),  XX— ^309,  p.  79.    Charter- 
party. 

Sankej,  Queen  v. 

Sargant  v.  Read  (Chan.  Div.).  XVI— 652,  p.  414.    Practice. 

Saunders  v.  Dunman  (Chan.  Div.),  XXV— 48,  p.  122.    Costs,  206.     Execaton. 
do         ,    Regina  v. 
do         ,   Richardson  v. 
do        V.  S.  E.  Ry.  Co.  (Q.  B.  Div.),  XXIX— 884,  p.  463.     Railway  Co. 

Saonion,  Wilkes  v. 

Savage,  Weston  v. 

Saxby  v.  Easterbrook  (Com.  PI.  Div.),  XXX— 209,  p.  247.     Injunction. 

Scaltock  V.  Harston  (Com.  PI.  Div.),  XVI— 454,  p.  290.     Landlord  and  Tenant. 

Scaramanga  v.  Stamp  (Com.  PI.  Div.),  XXX--557,  782,  p.  83.    Charterparty. 

Scarborough,  Mayor,  etc.,  v.  Rural  Sanitary  Authority,  etc.  (Exch.  Div.),  XViil 
—849,  p.  869.     Nuisance. 

Scarth,  Matter  of  (Chan.  Div.),  XXVII— 59,  p.  472.     Real  Estate. 

Schiller,  Matter  of  Cargo  of  (Prob.  Div.),  XXI-^66  ;  affirming  8.  C,  XVIII— 
483,  p.  503.     Ships,  etc. 

Schofield,  Matter  of  (Chan.  Div.),  XXII— 777,  p.  583.     Witness. 

School  Board,  Matter  of  (Q.  B.  Div.),  XXI— 181,  p.  181.     Education  Act 

School  Board  for  London  v.  Faulconer  (Chan.  Div.).  XXV— 485,  p.  78.   Charities. 

Schuster  v.  Fletcher  (Q,  B.  Div.),  XXVIII— 349,  p.  507.     Ships,  etc. 

Scott,  Leask  v. 

do    V.  Legg  (Exch.  Div.),  XIX--^62,  p.  516.     Statutes, 
do  ,  Pearson  v. 
do   ,  Regina  v. 

Scully  V.  Lord  Dundonald  (Chan.  Div.),  XXV— 551,  p.  407.    Practice. 

Scutt  V.  Freeman  (Q.  B.  Div.),  XX— 262,  p.  413.     Practica 

Sea  Ins.  Co.,  Dixon  v. 

Seaman  v.  Netherclift  (Com.  PI.  Div.),  XIX— 304 ;  affg  XVIU— 186,  p.  508. 
Slander. 

Secretary,  Grant  v. 

Seddon,  Aspden  v. 
do    ,  Preston  v. 

Selby  V.  Whittaker  (Chan.  Div.),  XXII— 784,  p.  569.    Will. 

Sellar,  Atwood  v. 

Sendall,  Matter  of  (Chan.  Div.),  XXVI— 449,  p.  15.     Appeal,  163.     Definitions. 

Sevenoaks,  etc.,  Co.  v.  London,  etc,  Co.  (Chan.   Div.),  XXVII — 831,  p.  166. 
Definitions,  463.     Riulway  Co. 

Severn,  Pontifex  v. 

Seward,  Field  v. 

Shand  v.  Bowes  (Q.  B.  Div.),  XIX— 253  ;  rev'g  XVII— 133,  p.  109.     Contract, 
168.     Definitions. 

Shanks,  Matter   of   (Chan.  Div.),  XXVII— 745,  p.  29.    Attorneys,  32.     Bank- 
ruptcy, 393.    Payment. 
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Sharp  v.  Lush  (Chan.  Div.),  XXVII— 85,  p.  164.     Definitions,  206.     Executors. 
Sharpe,  New  by  v. 

do     ,  Qnincey  v. 
Sharpley  v.  South  &  East  Coast  Ry.  Co.  (Chan.  Div.),  XVII— 672,  p.  430.    Pub- 

lie  Company. 
Shaw,  Matter  of  (Q.  B.  Div.),  XXI— 215,  p.  480.     Public  Company, 
do    V.  Earl  of  Jersey  (Com.  PI.  Div.),  XXX— 695,  p.  418.     Practice, 
do    V.  Ford  (CTian.  Div.),  XXIII— 796,  p.  574.     Will, 
do    V.  Jones-Ford  (Chan.  Div.),  XXII— 602,  p.  192.     Estoppel,  568.     Will. 
Sheard,  Folson  v. 

Sheen,  Matter  of  (Chan.  Div.),  XXII— 781,  p.  886.     Partnership. 
Sheffield,  Matter  of  (Chan.  Div.),  XXVII— 4,  p.  57.     Bankruptcy. 
Sheffield  v.   Board  of  Works  (Exch.   Div.),   XVIII— 875,  p.  853.     Municipal 

Corp'n. 
Sheffield  v.  Eden  (Chan.  Div.),  XXVI— 701,  p.  27.     Attorney. 
Sheffield  Nickel  Co.  v.  Unwin  (Q.  B.  Div.),  XX— 286,  p.  216.     Fraud. 
Sheffield  Waterworks  Co.  v.  Wilkinson,  and  Same  v.  Corbidge  (Com.  PI.  Div.), 

XXX— 684,  p.  553.     Wa^ter^rks. 
Sheil,  Matter  of  (Chan.  Div.),  XXI— 714,  p.  877.     Partnership. 
Shenton,  Trowell  v. 

SHepheard  v.  Beetham  (Chan.  Div.),  XXIII— 195,  p.  76.     Charities. 
Shepherd,  Matter  of  (Chan.  Div.),  XXVI— 449,  p.  36.     Bankruptcy. 

do     ,  Matter  of  (Chan.  Div.),  XXVII— 122,  p.  234.     Husband  and  Wife, 
do    ,  Matter  of  (Chan.  Div.),  XXVII— 196,  p.  86.     Bankruptcy, 
do    V.  Kottgen  (C.  P.  Div.),  XXI— 480;  reveraing  Id.,  474,  pp.  505,  506. 
Ships,  etc. 
Sherry,  Newton  v. 

Sheward  v.  Lonsdale  (Com.  PI.  Div.),  XXX— 701,  p.  404.    Practice. 
Shirley,  Simmons  v. 
Short,  Siddons  v. 
Shiimpton,  James  v. 

Shubrook,  Matter  of  (Chan.  Div.),  XVII— 586,  p.  812.     Lien. 
Sibley's  Trusts,  Matter  of  (Chan.  Div.),  XXII— 246,  p.  162.    Definitions,  294. 

Legacy. 
Siddons  v.  Short  (C.  P.  Div.),  XXI-468,  p.  179.     Easement,  248.     Injunction. 
Siegert  v.  Findlater  (Chan.  Div.),  XXV— 21,   p.   246.    Injunc,   482.     Trade- 
mark. 
Silber,  Sugg  v. 

Sillence,  Matter  of  (Chan.  Div.),  XXIII— 414,  p.  40.     Bankruptcy. 
Simm  V.   Anglo-American  Telegraph  Co.  (Q.  B.  Div.),   XXIX— 258,  p.  482. 

Public  Co. 
Simmons,  Corporation  of  Yarmouth  v 

do  V.  Shirley  (Chan.  Div.),  XXII— 749,  p.  845.     Mortgage. 

Simpson  v.  Denny  (Chan.  Div.),  XXVI— 476,  p.  589.     Trusts, 
do    ,  Higginson  v. 

do       V.  London  &  N.  W.  Ry.  Co.  (Q.  B.  Div.),  XVI— 880,  p.  158.     Damages, 
do      V.  Thomson  (App.  Cas.),  XXIV— 197,  p.  267.    Insurance,  Marine,  618. 
Subrogation. 
Singer  Manuf'g  Co.  v.  Loog  (Chan,  Div.),  XXVII— 858,  p.  410.    Practice. 
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Singer  Machine  M'fra  v.  Wilson  (App.  Cas.),   XXIV— 272 ;   reversing  S.  C, 

XVI— 627,  p.  250.     Injunction,  531.     Trademark. 
Singleton  v.  Tomlinson  (App.  Cas.),  XXIV— 297,  p.  119.    Ckwts,  1«8.    Defini- 

tions,  660.  571.     WiU. 
Sisters,  The  (Prob.  Div.),  XVI— 603,  p.  501.     Ships,  etc. 
Skeet  V.  Lindsay  (Exch.  Div.),  XX— ^64,  p.  815.     Limitations,  Statute  of. 
Slater,  Mortimer  v. 

do  ,  Spencer  v. 
Slater's  Trusts,  Matter  of  (Chan.  Div.),  XXVII— 479,  p.  341.     Mortgage. 
Slattery,  Dublin,  Wicklow,  etc.,  R7.  Co.  v. 
Sly  V.  Sly  (Prob.  Div.),  XX— 614,  p.  196.    Evidence. 
Small,  Sandys  v. 

Smalley  v.  Hardinge  (Q.  6.  Div.),  XXIX— 666,  p.  290.     Landlord  aud  Tenant. 
Smith's  Case  (Chan.  Div.),  XVI— 609,  p.  67.     Building  Society. 

do  (Chan.  Div.),  XXVII— 794,  p.  214.     Former  Adjudication,  451. 

Public  Co. 
Smith's  Estate,  Matter  of  (Chan.  Div.),  XIX— 676,  p.  565.     WUl. 
Smith,  Matter  of  (Prob.  Div.),  XVIII— 422.  p.  277.    Jurisdiction. 

do  ,  Matter  of  (Chan.  Div.),  XXVII— 117,  p.^78.*  Sale. 

do  ,  Matter  of  (Q.  B.  Div.),  XXVIII— 329,  p.  201.    Excise. 

do     V.   Barnham   (Exch.    Div.),    XVIII— 388.    p.   170.       Definitions,  552. 
Watercourse. 

do  ,  Brown  v. 

do     V.  Butcher  (Chan.  Div.),  XXVI— 658,  p.  164     Definitions,  297.    Legacy. 

do  ,  Chambers  v. 

do     V.  Conder  (Chan.  Div.),  XXVI — 6.  p.  10.     Advancements. 

do     V.  Crabtree  (Chan.  Div.),  XXIII— 190,  p.  293.     Legacy. 

do  ,  Egmont  v. 

do  ,  Fletcher  v. 

do  ,  Gilbert  v. 

do     V.  Great  Western  Ry.  Co.  (App.  Cas.),  XXIV— 95,  p.  121.     Costs,  16i 
165.     Definitions,  385.     Mines. 

do     V.  Green  (Com.  PI.  Div.),  XVI— 441,  p.  6.     Action,  158.     Damages. 

do     V.  Hill  (Chan.  Div.),  XXV— 843,  p.  269.    Interest. 

do     V.  Kirby  (Q.  B.  Div.),  XVI— 262,  p.  503.     Ships,  etc. 

do  ,  Midland  Ins.  Co.  v. 

do     V.  Morgan  (Com.  PI.  Div.),  XXX— 626,  p.  203.     Executors,  etc. 

do  ,  Nugent  v. 

do  ,  Parry  v. 

do  ,  Reginav. 

do  ,  Riding  v. 

do     V.  Sorby  (Q.  B.  Div.),  XXVIII— 455,  p.  105.     Contract. 

do  ,  Venables  v. 

do     V.  Webster  (Chan.  Div.),  XVII— 789,  p.  221.     Frauds,  Stat.  of. 

do     V.  W.  Derby  Local  Board  (Com.  PI.  Div.),  XXX— 271,  p.  361.     Negli- 
gence. 

do     V.  Wheatcroft  (Chan.  Div.).  XXVI— 64,  p.  513.     Specific  Perf. 

do     V.  Widlake  (Com.  PI.  Div.),  XXX— 10,  p.  191.     Estoppel. 
Smith,  Fleming  &  Co. ,  Matter  of  (Chan.  Div. ),  XXVII— 545,  p.  44.     Bankruptcy 
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Smith's  Trusts,  Matter  of  (Chan.  Div.),  XXIII— 798,  p.  297.     Legacy, 
do  ,  Matter  of  (Chan.  Div,),  XXV— 830,  p.  294.  Legacy. 

Bmithers,  Whitehead  v. 

Smyth  V.   Smyth  (Chan.   Div.),  XXV— 477;  pp.  163,   168.     Definitions,   562. 

Will. 
Snell,  Matter  of  (Chan.  Div.),  XXII— 485,  p.  25.     Attorney, 
do  ,  Matter  of  (Chan.  Div.),  XXII— 677,  p.  27.     Attorney. 
Sneezum,  Matter  of  (Chan.  Div.),  XVIII — 621,  p.  35.     Bankruptcy. 
Solomon,  Matter  of  (Chan.  Div.),  XXVI— 84,  p.  272.     Jurisdiction,  290.     Landl. 

and  Ten. 
Sorby,  Smith  v. 

Sottomayor  v.  DeBarros  (Prob.  Div.),  XX— 605,  p.  30a     Lex  loci. 
South  Durham  Iron  Co.,  Matter  of  (Clian.  Div.),  XXVII— 794,  p.  214.     Former 

Adju.,  451.     Public  Company. 
S.  Eastern  Ry.  Co.,  Burke  v. 
do  ,  Cohen  V. 

do  ,  Gabell  v. 

do  ,  Le  Tailleur  V. 

do  ,  Parker  v. 

do  V.  Railway  Com'rs  (Q.  B.  Div.),  XXIX— 282,  724,  pp.  470, 

471.     Railway  Co. 
do  ,  Saunders  v. 

South  Kensington  Hotel  Co.,  Luke  v. 

Southwark  Water  Co.  V.  Quick  (Q.  B.  Div.).  XXVIII— 285,  p.  171.     Discovery. 
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Speakman,  Unsworth  v. 
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Squier,  Gale  v. 
St.  Aubyn,  Russell  v. 
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St.  Leonards,  Guardians  of,   v.   Franklin  (Com.  PL  Kv.).  XXX— 837,  p.  115. 

Corporation,  167.     Defioiiii  ns. 
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nitions, 428.     Public  Company. 

Stokes,  Standard  Bank  v. 

Stone  V.  at7  and  County  B'k  (Com.  PI.  Div.),  XXX— 156,  p.  446.    Public  Com- 
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Summerhayes,  Paul  v. 

Sunderland  Gas  Co. ,  Thompson  v. 
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986         TABLE  OF  CASES  REPORTED, 

Tabor,   Hudson  v. 

Tftite  V,  Gosling  (duin.  Dlv.),  XXVII— 531,  p.  137.     Covenant. 

Talbot  T.  Prere  (Chan.  Dit.).  XXVI— 848,  p.  846.     Mortgage. 

Tappenbeck,  Matter  of  (Clian.  Div.),  XVI~740,  p.  311.     Lien. 
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Thacker  v.  Hardy  (Q,  B.  Div.),  SXIX— 117,  p.  105.    Contract 

do      ,  Mansoti  v. 
Thames  Ins.  Co,,  Pickup  v. 

Tharp,  Matter  of  {Chan.  Div.),  XVII— 798,  p.  817.     Louatic 
Tharsla  Sulphar  and  Copper  Co.  v.  McElroy  (App.  Caa.),  XXTV— 638,  p.   10& 

Contract. 
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do     ,  Morgan  y. 
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party. 
Wake,  Carter  v. 

do    V.  Varah  (Chan.  IMv.),  XVI— 781,  p.  169.     Definition,  580.     Will. 
Wakefield  B'k,  Bent  v. 

Wakefield  Local  Board  of  Health  v.  Lee  (Exch.  Div.),  XVIII— 841,  p.  160.  Defi- 
nitions, 858.     Municipal  Corporation. 
Walden,  Matter  of  (Chan.  Div.),  XXVI— 523,  p.  89.     Chattel  Mortgage. 
Walker's  Trust,  Matter  of  (Chan.  Div.),  XVIII— 492,  p.  587.     Trusts. 
Walker,  Cheavin  v. 

do    ,  Evans  v.  * 

do    ,  Lamb  v. 

do    ,  Levy  v.  * 

do    ▼.  London  &  N.  W,  Ry.  Co.  (Com.  PI.  Div.),  ^VII— 408,  p.  107.    Con- 
tract, 
do    ,  Woodhouse  v.  • 

Wall,  Bishop  v. 
do  ,  Hart  v. 
do  ,  Isaac  v. 
Wallace,  Capper  v. 
do    ,  Regina  v.. 
Walrond  v.  Rosdyn  (Chan.  Div.),  XXVII— 844,  p.  478.     Real  Estate. 
Walsall,  Overseers  of,  Queen  v. 
Walsh,  Hampden  v. 
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Wftltore  V.  Woodbridge  (Chan.  Div.).  XXIII— 666,  p.  544.     Traata,  etc 
Warburton  v.  Refwonh  (Q.  B,  Div.).  XXIX— 487,  p.  826.     Mmsler  and  Seirant. 
Ward,  Cook  y. 
do   ,  Davej  t. 
do    V.  HobbB  (Q.  B.  Div.),  KXVIII— 143  ;  reversing  8.  C,  SXI— 40.  p.  215. 

Fraud. 
do    V.  KobioBon  (Chao.  Div.),  XXVI— 369,  p.  SS7.    Tndemuk. 
Ward  Jc  Co.,  Spratt's  Patent  v. 
Warden,  Bdnarda  v. 

Wardle;,  Matter  of  (Cban.  Div.),  XXin— SSS,  p.  3S.     Bankraptcy. 
Ware,  Matter  of  (Chan.  EHv.),  XXII— 530.  p.  170,     Detinne. 

do   .  Matter  of  (Chan.  Dlv.j,  XXV— 620,  p.  48.     Banhniptcy. 
Wamer  v.  Mardoch  (Chan.  Div.).  XXI— 6ST,  p.  410.     Pnetioe. 
Warre.  Harris  v. 
Waterboaae,  Bevan  v. 

Watkins.  Matter  of  (Chan.  Div.),  XXVIl— 878,  p.  47.     Bankruptcy. 
Wfttnej,  PorteuB  v. 
WatBon,  Matter  of  (Chan.  Div.),  XXI— 764,  p.  90.     Chattel  HorL,  245.     Injnnc, 

488.     Sale. 
WatBon,  Cox  v. 

do     V.  Great  Western  K  Co.  (Q.  B.  Div),  XXIX— 640,  pp.  121,  188-     OmIb. 
do     ,  Irvine  v.  , 

do     ,  Knsel  v. 

do     ,  London  and  Brighton  B;.  Co.  v. 
do   V.  Rodirell  (Clian.  Div.).  XXIII— 765,  p.  29.     Attorney, 
do       Bodwe11(Chan  IHv.),  XXVII— 408.  p.  411.     PracUce. 
do      .  Stevenson  v. 
Watt,  Matter  o(  (Chan.  Div.),  XXV— 322,  p.  47.     Bankruptcy, 
do   V.  Bametl  (Q.  B.  Div.).  XXVIII  -169,  318,  p.  409.    PraeUea. 
do      .  MoPherson  v. 
Waugb.  Matter  of  (Chan.  Div.),  XX— 788,  p,  112.     Contract. 
Way  V.  Oreat  Eastern  Ry.  Co.  (Q.  B.  Div.),  XVUI- 126,  p.  71.     Carrier. 
Wearlnft,  Harriaon  v. 

Weatherall  v.  Thomburgh  (Chan.  Hv.),  XXV— 863,  p.  562.     WiU. 
Webb  V.  Giddy  (App.  Caa.).  XXIV— 582,  p.  227.     Giant. 
do       ,  Heather  v. 

do     V.  Knight  (Q.  B.  Div.),  XXI— 349,  p.  9.     Adalteiatlon  of  Food. 
Welister,  Kinnaird  v. 
do     ,  Klrkwood  v. 
do      ,  Smith  v, 
Wedderbum's  Trusts,  Matter  of  (Chan.  Div.),  XXV— 816,  p.  686.     Tmato. 
Wedgwood  Coal  &  Iron  Co.,  Matter  of  (Chan.  EHv.),  XXIII— 233,  p.  447.     Pub- 
lic Comp. 
do  do  do       (Chan.  Div.),  XXUI— 414,  p.  458.    Pub- 

lic Co. 
Weguelln,  Oorditlo  v. 

Weldner  v.  Hoggett  (Cora.  PI.  Div.).  XVIII—ieB,  p.  419.     Principal  and  Ag«ot 
Weil,  Matter  of  (Chan.  IKv.),  XXII— 127,  p.  48.     Bankruptcy. 
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Welchman,  Matter  of  (Clian.  Div.),  XXVII— 331,  p.  128.     Creditor's  Snil. 
Weldon  v.  Dicks  (Chtn.  Div.),  SXVI— 665,  pp.  118,  ItS.     Copyright. 
Wellings,  Queen  v. 
Wells  V.  LondoD,  etc.,  By.  Co.  (Chan.  Div,),  XXI— 846,  p.   181-     Eaaemeut, 

SI  6.     Statates. 
Welply  V.  Bnbl  (Q.  B.  Kv.).  XXVIII— 78,  231,  p.  405.     Practice. 
Weadt,  Hingston  v. 
West,  Edwards  v. 

do     V.  HoDglitOD  (Com.  PI.  Div.).  XXX— 487,  p.  155.     Damages. 

do     T.  Orr  (Chan,  Div.),  XXV— 110,  p.  296.     Legacy. 
Westboome  Grove  Drapery  Co.;  Matter  of  <Cli«ii.  Div.),  XXII— 60,  p.  450.    Pttb- 

lic  Company. 
Westby,  MMter  of  (Chan.  Wv.).  XXVII— 378,  p.  56.    Bankruptcy. 
West  Cumberland  Iron  nnd  Steel  Co,,  De  Oleaga  v. 

do  do  V.  Kenyon  (Chan,  Div,),  XXIII— 886,  p.  553. 

Watercourse. 
West  Derby  Local  Board,  Smith  v. 
West  of  England  Bank  v.  NlckoUs  (Chan.   Div.),  XXIII— 306,   p,   171.     Dis- 

West  India  &  P,  Telegraph  Co.  v.  Home  Ins.  Co.  (Q.  B.  IMv.),  XXLX— 403, 

p,  358,    Insarance,  Marine. 
West  Jewell  Tin^ining  Co.,  Matter  of  (Chan.  Div.),  XXVII— 138,  p.  458.   Pnb- 

11c  Co,,  588,    Witness. 
West  Moslyn  C.  &  I.  Co. ,  Hostyn  v. 
Weston's  Case  (Chan.  Div,),   XXVII— 133,   p,   433.       Public  Company,   688. 

WitDess. 
Weston,  Regina  v. 

do      V,  Savage  (Chan.  Div.),  XXVII— 343,  p.  548.     Vendor  and  Vendee. 
Weathentll,  Matter  of  (Chan.  Div,).  XIX— 658,  p.  191,     Estoppel. 
Whaloy  Bridge,  etc,.  Printing  Co.  v.  Green  (Q.  B.  Div,),   XXIX— 193,  p,  584. 

Trusts. 
Whatmore,  Bishton  v. 
Wheatcrott,  Matter  of  (Chan,  Div.),  XXII— 671,  p.  38,     Attorney. 

do         ,  Smith  V. 
Wherly,  Matter  of  (Chan.  Div.),  XXVII— 626,  p.  43.     Bankruptcy, 
WhUtler  v.  Hancock  (Q.  B.  Div.).  XXVIII— 'TO,  p.  403,     Practice. 
White's  Case  (Chan.  Div.),  XXVII— 330,  p.  458.     Public  Company, 
WTilte'a  Contract,  Matter  of  (CLan,  Div,),  XXIII— 510,  p.  566,     WUl. 
WTilte,  Matter  of  (Chan.  Div.).  XVI— 638,  p.  370.     Partnership. 

do    ,  Bathv. 

do       v.  Coi  (Chan.  Div.).  XVI— 802,  p.  322.     MarrlagH  Settlement. 

do       V.  France  (C.  P.  Div,),  XXI— 305,  p.  857.     Negligence. 

do    ,  Moase  v. 

do       V.  Redfera  (Q,  B.  Div.).  XXIX— 144.  p.  388.     Nuisance, 

do    ,  Richmond  v.  , 

Whitehaven  Bank,  Dawson  v. 

Whitehead  v.  Smilhers  (C.  P.  Div.),  SXI— 458,  p.  225.     Game  Laws, 
WhitehonseiCo.,  Matter  of  (Chan.  Div.),  XXVI— 373,  p.  491.     Set.off, 
Whltoley  v.  Pepper  (Q,  B,  Div.),  XX— 341,  p,  327.     Master  and  Servant. 
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Wbitemui  v.  Hawkins  (Com.  PI.  Div.),  XXX— 375,  p.  867.     Negligenco. 

White  Moaa  Colliery  Co.,  Boiirke  v. 

WliltUOter.  Selbj  t. 

WhittiDg,  Matter  ot  (Chan.  Div.),  XXVU— 149,  p.  28.     Asmgnment 

Whitwofth,  Crookes  v. 

do        ,  Diion  T. 
Wickena,  Hampshire  v. 
Wldgerj  V.  Tepper  (Chan.   Div.),  XSIII— 649  ;    affirming  8.   C  XXU— 261, 

p.  214.     Fonner  Adj.,  287.     Husb.  and  Wife. 
Widlake,  Smith  v. 
WUkeB,  Matter  ot  (Chan.  Dir.).  SIX— 698,  p.  24.     Estoppel. 

do       V.  Saunjon  (Chan.  Div.),  XXIII— 495,  p.  05.     Chattel  Mottg. 
WilklnsoQ,  ArmyUge  v. 

do  V.  Calvert  (Com.  PI.  Div.}.  XXX— 239,  p.  289.     lAndl.  wd  Tenant, 

do       ,  Sheffield  Waterworks  Co.  v. 
Willans  v.  Ayere  (App.  Caa.),  XXIV— 82,  p.  59.     BUIs  of  Exchange. 
WllliamB.  Matter  of  (Cbm.  Div.),  XXII— 437,  p.  292.     Legmey. 

do      ,  Matter  of  (Chan.  Div.),  XXIH— 469,  p.  41.     Bonkniplcy. 

do      ,  Matter  ot  (Chan.  Div.),  XXV— 216,  p.  46.     Bankruptcy. 

do         V.  EUIb  (Q.  B.  Div.),  XXIX— 250,  p.  161.     Deanmons,  544.    Ton- 
do         Y.   Hathaway   (Chan.   Div.),   XXUI— 143,   p.   128.^   Covenant,  430. 
Principal  and  Agent. 

do         V.  Jordan  (Chan.  Div.),  XXIlt— 116,  p.  220.     Frands,  Stat.  of. 

do         V.  North  China  Ina.  Co.  (Com.  PI.  Div.),  XVUI— 305,  p.  260.    Id- 
surance,  Marine.  t 

do      ,  Regina  t. 

do         V.  St«ni  (().  B.  Div.),  XXIX— 867,  p.  96.     Chattel  Mortgage. 

do         v.  Williams  (Chan.  Div.),  XSV— 686,  p.  300.     L(B«T- 
WllllaiuaoD  V.  Barbour  (Chan.  Div.),  XXVI— 309,  pp.  2,  S.    Accounling,  SStt. 

Notice. 
Willis  V.  Kymer  (Chan.  Div.),  XXln— 492,  p.  636.    Trusts,  etc 
Wills,  De  Grenchy  v. 

do  ,  Fenton  v. 
WUlablre,  Begina  v. 
Wimbledon  I,ocaI  Board,  Hunt  v. 
Wilson,  Matter  of  (Chan.  Div.),  XXV— 850,  p.  39.     Banhraptcj. 

do      V.  Canada  Shipping  Co.  (App.  Cas.).  XIX— 172.   p.  501.     Ships,  etc 

do      V.  Church  (Chan.  Div.),  XXVI— 331,  p.  408.     Practice. 

do      v.  Church  (Chan.  Div.),  XXVII— 792,  p.  407.    Practice. 

do  ,  Dean  v. 

do      V.  Hatton  (Eich.  Div.).  XXI— 488,  p.  281.    Landlord  and  Ten. 

do   ,  HiUev. 

do  ,  Buckle  v. 

do   .  EopitoS  V. 

do      V.  Lord  Bury  (Q.  B,  Div.),  XXIS— 4S7,  p.  437.    Public  Co. 

do      V.  Morley  (Chan.  Div.),  XXII— 405,  p.  302,    Legacy. 

do  ,  Begins  v. 
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Wilson  V.  Rhodes  (Chan.  Div.),  XXV— 676,  p.  194.    Bridenee,  893.     PajineDt, 
541.    Trasta. 
do  ,  Singer  Machine  Hfrs.  v, 

do      T,  W&ddell  (App.  Cm.),  XIX— 1,  p.  883.     Mines. 
Wtncham's  Ship  Baildiog.  etc,  Co.,  Matter  of  (Chan.  Div.),  XXVI— 143,  p.  488. 
Pabtic  Compuif. 
do  do  ,  Matter  ot  (Clian.  Div.),  XXVI— 148,  p.  IBS. 

Evidence,  86S.    Notice. 
Winder,  Matter  of  (Chsn.  Div.),  XXIII— 372,  p.  185.     Eminent  DomaJn. 
WlDgfleld,  Matter  of  (Chan.  Div.},  XXVII— 138,  p.  40.    B&ahruptcj. 

do         T.  Wiagfield  (Chan.  Div.),  XXVI— iie,  pp.  160,  164.     Definitions, 
559.     WIU. 
Wingnrve  v.  ThompsoD   (Chan.   Div.),   XXVIl— 948,   p.  3.      Abatement  and 

Revivor. 
Winn  V.  Bull  (Chan.  Div.),  XXIII— 379.  p.  614.    SpodHc  Petf. 
Winspear  v.  Accident  Ins.  Co.  (Q.  B.  IMv.),  XXIX— M8,  p.  363.     Inaorance, 

Life. 
Winter,  Matter  ot  (Chan.  Div.),  XXV— 340,  p.  89.     Bankmptcy. 
Wlnterfield  t.  Bradnum  (Q.  B.  Div.),  XXVUI— 3B3.  p.  138.     Coats. 
WlBeman  v.  Booker  {Com.  PI.  Div.).  XXX— 95,  p.  208.     Fences. 
Witham  v.  Taylor  (Chan.  Div.),  XVIU— 710,  p.  194.     Evidence. 
Witt.  Matter  of  (Chan.  Div.),  XVII— 688,  p.  813.    IJen. 
WoUastou  V.  Berksle;  (Chan.  Div.),  XVI— 728,   p.  194.    Evidence,  323.    Mti- 
riage  Settlement, 
do       V.  Wollaston  (Clion.  Div.),  XXIIl— 405,  p.  205.    Executors,  etc 
WolvertoD,  Matter  of  (Chan.  Div.),  XXIII— 509,  p.  393.     Legaof . 
Wood,  Hatter  of  (Chan.  Div.),  XXVI— 639,  p.  373.    Jurisdiction. 
do  ,  Hatter  of  (Chau.   Div.),  XXVH— 106,  p.  47.     Bonkrapter,  885.     Part- 

neraliip. 
do  ,  Barber  v. 

do     V.  Beard  (Eieh.  Div.),  XIX— 854,  p.  280.    Landl.  and  Ten. 
do  ,  Hetzler  v. 
do  ,  Regina  v. 
Woodard   v.   Billericay  Highway   Board  (Chan.   Div.),  XXVO— 476,  p.   196. 

Definitions,  233.     Highway. 
Woodbridge,  Walters  v. 
Woodhoose  t.  Walker  (Q.  B.  Div.),  XXIX— 863,  p.  1.     Abatement,  eta.,  660. 

Waste. 
Woodlej  V.  Metropolitan  Rf.  Co.  (Eich.  IHv.),  XXI— 606,  p.  880.     Haater  and 

Servant. 
Woodman,  Regina  v. 
Woods,  Matter  of  (Chan.  Div.),  XXVII— 838,  p.  It    Appeal. 

do       V.  U'lnnee  (Com.  PI.  Div.),  XXX— 417,  p.  401.    Pmctice. 
Woodward,  Stevens  v. 

Wooler  V,  Knott  (Eich.  Div.),  XVII— 439,  p.  381.    Landlord  and  Tenant. 
Woolt  T.  Pemberton  (Chan.  Wv.),  XXII— 518,  p.  401.    PracUeo. 
Woolfe  T.  Home  (Q.  B.  Div.),  XXI— 164,  p.  80.    Aactioneer. 
Woolwich,  Overseers  of,  v.  Robertson  (Q,  a  Mv.),  XXIX— 753,  p.  9ft    BnriaL 
Wooenng,  Cargo  of,  (Prov.  Div.),  XVII— 559,  p.  604.    8hlpB,  etc. 
Vol.  n.  98 
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Abaudonmmit,  Bee  lasDraiice,  Marine,  365. 

Abatemaiit,  Of  Lej^aey,  306 ;   Spedfic  perfonuauee  with,  S12. 

AbateiiMnt  and  RbvItot,  Of  saits,  1,  etc 

Abortion,  Attempta  to  produce,  139. 

Aooeptanoe,  Of  BsaignmeDt,  34  ;  of  bills,  67 ;  ot  contracts,  103,  103 ;  of  offer 

to  parcbwe,  479,  480. 
Accauory,  See  CrimlDal  law,  153. 
Aoddent,  See  Aaof  God,3;  CHminal  law,  148 ;  Negligence,  304 ;   Ships,  etc., 

501 ;   Water,  550. 
Aooord  and  Satisfactloii,  Ot  oanae  of  action  ;   by  notee,  3.     See  Composition, 

81,  100. 
AcoonnUng,  When  opened,  3. 
Acootut  stated,  See  Attorneys,  S6. 
AooumulaUon,  See  Wills,  561. 

Aoqnieicanca,  See  Franda,  statute  of,  220 ;  Estoppel,  191 ;  Laches,  279. 
Act  of  Ood,  WLat  is,  3.     See   Carriers,   70 ;    NegUgence,   364 ;    Sale,   468 ; 

Water,  550. 
Action,  Wben  lies,  3.  SS,  42.  128.  894. 
Adsmption,  Of  legacies,  306. 
'   AdnUnlstration  nit,  Cost^  of,  5,  119. 
Admlnlatraton,  See  Executors,  etc.,  202. 
Admlraltf ,  Jurisdiction  and  practice  in,  6^.     See  Charterparty,  78 ;  Ships, 

etc,49S. 
AdmiMioi],  As  erldeace,  104.  195. 
AdDlteration,  Of  food,  etc.,  8. 
Adultery,  Divorce  for,  173. 
AdTBDCements,  Wtial  are,  etc.,  9.  10. 

Adverse  poMesaton,  Title  by,  10.  98,  99,  314 ;   Easement  by,  176,  178,  185. 
AdTettiaament,  Enjoiniog,  348. 

After^cqolred  property.  Mortgage  of,  87  ;   Bettlement  of,  331. 
Agent,  See  Principal  and  Agent,  416. 
Agraement,  See  Contracts  of  various  kinds,  60,  69,  78. 103,  319.  327,  279.  S82, 

416,  479,  509. 
Air,  See  Easement,  17S. 
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AmUgnlly,  Id  wIIIb,  658. 
Amendment,  Practice  as  to,  409. 
American  notes,  Digest  of,  685. 

Anltn.l.^  Sale  of  infected,  5,  158  ;   craalt;  to,  131 ;   compensation  for,  339. 
Ananity,  Conditional ;   forfeiture ;   out  of  nbat  payable ;   right  to  sell,  11,  13. 
Answer,  See  Coaater-claim,  124 ;  Pleading,  8S6. 
Appeal,  When  Ilea  ;  practice,  etc.,  13-17. 
Appearance,  EfFectof,  17. 
AppllOBtlon  of  pajmenta,  303. 
Appointment,  Validity  of,  18  ;   Power  of,  399,  571. 
Apportionment,  Of  reota,  19  ;  of  assessments,  363,  etc. 
Arbitratloii,  Agreement  for,  19-31. 
AroUtect,  As  arbitrator,  30. 
Ann;,  See  MUitar;  law,  8S1. 
Arrest,  WitLoat  warrant,  31. 
Araon,  The  crime,  130. 
Assault,  Wbht  Is,  33 ;  CrimJDal.  130,  181. 
t.  103. 
rep^rs  of  highwajs,  23 ;  by  manicipal  corporations,  353 ; 

for  UxatJoo,  633. 
Aaleta,  See  Bankraptcj,  30-43. 
Aaaignee,  Right  to  sue,  34. 
Aaaignment,  What  is,  et«.,  23^5;   Fraadnlent,  333  ;  by  gift,  335;   of  policy, 

353  ;  of  ship,  S04. 
Attachment,  Qroands  for,  30. 
Attoneya,  CompenBRtion,  lien,  etc.,  35-38,  334;  duty  and  liability,  SB,  63, 

857 ;   fraud  by,  315. 
Aoctioneer,  Personal  liability  of,  30 ;   memorandum  by,  319. 
Average,  See  Insurance,  Marine,  307  ;   ships,  etc.,  605. 

Baggage,  See  Carriers,  69,  73. 

Bailment,  Bailee's  duty  and  liabUity,  69,  350,  S69. 

Bank,  Branch  banks,  80  ;  eet-oCF  against  deposit,  491. 

Bankrupt«7,  Jurisdiction,  SO,  31 ;  act  of  baokraptcy,  S3  ;  petitioning  ereditor, 
33 ;  debts  and  proofs,  S4r-8e  ;  what  passes,  30-43 ;  trustee,  actions  by  and 
against,  43-45  ;   execution  and  other  liens,  46,  47  ;   pracUoe,  etc.,  48-57. 

Bastardj,  Proceedings  when  barred,  57 ;  evidence,  195,  196. 

Benevolent    aooiety.  Eights  of  members,  67,  07, 

Betting  and  gaming.  See  Wager,  649. 

Bigamy,  See  Crimiunl  law,  146. 

Bill  of  exchange,  Acceptance,  and  liability  on,  57-59. 

BlU  of  lading,  Couditiona,  liability,  etc,  69-fll ;  rightsof  holder,  91-93. 

BiU  of  Partionlars,  See  Practice,  403. 

Bill  of  Sale,  Of  growing  crops,  61.  See  Bankraptcj,  33,  41,  45 ;  Chattel 
mortgage,  S6,  etc. 

Birds,  See  Qame  laws,  325. 

Board  of  Healtb,  See  Nuisances,  369. 

Bona  fide  holder,  When  protected,  62 ;   who  not,  34. 

Bona  fide  pnrcbaaer,  When  protected,  62-64  ;   who  not,  04. 
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'  Scotch  lease,  170 ;  of  burial  lot,  68. 


43. 


/<!0V( 


joven. 
,iy  184 ;   po 
^fits  of  members 
^<58  ;  disinterment,  V^ 
•-f' Public  use  ;  descent  of  spV  ^0**^'  ^^' 

^^e  Municipal  corporations,  351  ;  Ir^ 
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x^gOj  See  Charterparty,  78,  etc. 
Carriers,  Liability  of,  69-73,  466  ;  preference  by,  74.    ^. 
Case  stated,  When  not  authorized,  74.  '>,^ 

Cause  of  action,  What  is,  8,  etc. ;  as  counter-claim,  1^, 
Cemetery,  See  Burial  ground,  68. 
Certiorari,  Right  to,  74. 
Cesttii  que  trust,  Rights  of,  542. 

Champerty,  When  lawful,  75.  \178  ; 

Chancery,  See  Equity,  189  ;  Lunatic,  816.  ''^^. 

Charge,  See  Legacy,  304 ;  Wills,  578.  V 

Charities,  What  may  be  given  to  by  will,  75 ;  construction  of  beoh 

application  of  funds,  77  ;  trusts  for,  535,  581.  ^*  "^^  •, 

Charterparty,  Construction  of,  78-81  ;    custom  ;    liability  under,  §2-84  - 

ranties,  84 ;  when  voyage  terminated,  85.  '     *^** 

Chattel  mortgage.  What  is ;  validity,  8ft-88  ;  registration,  88-90 ;  unregistetoa  \ 

rights  under,  90-93 ;  rights  of  parties,  93-95.  *  \, 

Check,  Alteration  ;  consideration,  etc.,  95,  96  ;  assignment  by,  22  ;  gift  by,  226 
Children,  Evidence  of  paternity,  193  ;  custody,  etc.,  871. 
Chimney,  See  Easement,  176. 
Churches,  See  Pews,  395.' 
City,  See  Municipal  corporations,  850,  etc. 
Club,  See  Contract,  111. 
Codicil,  See  Wills,  555. 

Collision,  See  Admiralty,  6,  etc.;  Jurisdiction,  277 ;  Ships,  etc.,  501-503. 
Commission,  To  take  testimony,  97. 
Commissions,  To  Brokers,  66,  154. 
Commission  merchant,  Lien  of,  310. 
Common,  How  created  ;  rights  in,  98-100. 
Compensation,  See  Eminent  Domain,  185. 
Complaint,  See  Pleading,  395. 
Composition,  Validity  of,  100  ;  in  bankruptcy,  51. 
Compromise,  See  Accord,  etc.,  2. 
Condition,  Precedent,  101.     See  Annuity,  11  ;  Appointment,  18 ;  Bill  of  lading, 

59  ;  Contract,  106,  107  ;  Landlord,  etc.,  281. 
Conditional  Sale,  See  Sale,  478. 
Conflict  of  laws,  See  Lex  loci,  307. 


INDEX. 

Deac«iit,  or  conretted  peisonalt?  ;  ol  Scotch  lease.  ITO ;  of  burl 

Detinue,  Effect  of  judgmeut,  ITO. 

Deriae,  See  Appoiniinent,  18 ;  Will,  563. 

DaviBoea,  CoDtrlbutlou  to  pay  mortgage,  848. 

Directorm,  Liability  uf,  11G,  437. 

Directory,  Statutes,  what  aw,  515. 

Disaffirmance,  For  Fraud,  215,  316. 

DlachaTg*!  In  Bankruptcy,  40,  etc.;  by  release,  475. 

Discovery,  Right  to,  170  :  practice  as  to,  171,  172. 

DUdalmer,  Of  bankrupt's  contract,  35  ;  of  tenancy,  300. 

Diseased  Animals,  See  Action,  5  ;  Damages,  158 ;  Health,  229. 

Disqualification,  Of  Jadge,  271. 

Dissolution,  Of  partcersliip,  383  ;  of  public  company,  446. 

Distress,  Goods  of  lodger,  173 ;  goods  of  compaoy,  391. 

Divorce,  Jarisdiction  ;  delay  ;  effect  upon  settlement,  ITS. 

DomicUe,  What  constltotes  ;  of  choice,  174,  ITS. 

Dower,  How  barred,  175,  576. 

Drain,  See  Nuisance,  368. 

Dureas,  Avoidance  of  contract  for,  175. 

Basement,  Implication  of  grant ;   air,  176 ;  light,  177 ;  lateral    i 
nay,  170,  180 ;  eitlogulshmeut,  180,  181.     See  Commons,  06 

Education  aot,  Neglect  to  provide  instractiou,  181 ;  light  of  pa 
bility  for  fees,  489. 

Elections,  Corporate,  161  ;  public,  163  ;  fraud  at,  140. 

Election,  Between  beneStB  and  remedies,  183 ;  570. 

Embezzlement,  The  crime,  133 ;  Indictment  for,  148. 

Eminent  Domain,  Construction  and  exercise  of  power ;  lighte   ' 
184  ;   compensation,   185-167,   854  ;  land  not  alienable,   187 

Unil.    1RR-  Utlnir  fnriiBiirnr    J(U 


FencoB,  W&nt  of  defeats  trespass,  308  ;  dat;  of  ntilwa;  companieB,  468. 

Perry,  DWersion  of  tr«fflc  from,  208. 

Feudal  taDoroB,  Indemnity  for  rights.  208. 

Fire  Imaranoe,  See  Insarsoce,  Fire.  253,  etc 

PUhmr,  Bight  of,  308,  209. 

Fixtures,  Riglit  to  lemove,  209,  201  ;  when  do  not  pass  b;  mortgage,  210 ; 
taxation,  520,  S21. 

Food,  Adolt^racion  of,  8. 

Forcible  Entry  and  Detaiiter,  What  ie,  210. 

Foreoloiore,  Against  truatee  in  bankruptcy,  42;  against  corporation,  116; 
limitation  of  action  on  decree,  313  ;  form  of  decree,  347. 

Foreign  cooita,  Enjoining  proceedings  in,  247  ;  jarisdiction  of,  373. 
,  Foreign  law.  Evidence  of,  198  ;  effect  on  contracts,  307. 

Forfeitore,  Of  lease.  287  ;  relief  against,  IBS. 

Forgery,  The  crime,  136. 

Former  Adjudication,  Who  bound  bj,  211,  312  ;  eoDclnsiveDess,  212-314 
Bee  Bankruptcy,  40  i  Fraud,  218. 

Fraud,  What  is  ;  disaffirmance  for,  215,  316  ;  relief  in  equity,  316-219.  See 
Bankruptcy,  35.  46 ;  Insurance.  Marine.  202,  263  ;  Partnership,  880 ;  Prin- 
cipal and  Agent,  416  ;  Principal  and  Surely,  432. 

Franda,  SUtnte  o^  Effect  on  contracts,  319-233,  418. 

Fraudulent  Oonveyancea,  What  are,  332-334. 

Freight,  See  Charterparty.  60  ;  Insurance,  Marine,  358. 

Fugitive  from  Jnalioe,  Bee  Eitradition,  207. 

Oame  Lawa,  Exposing  wild  birds  for  sale,  235. 

Gaming,  What  prohibited,  225, 137.    See  Wager,  549. 

Ganishnient,  What  not  subject  to,  225. 

Oaa  Oompany,  Distress  for  amount  due,  55. 

Qeneral  Average,  See  Insurance,  Maiine,  267 ;  Ships,  etc.,  506. 

Gift,  When  valid.  22S. 

Oood-will,  Sale  of,  326. 

Government,  Priority  of  clums,  226  ;  right  to  use  patent,  390  ;  not  bonnd  bj 

statutes,  S18. 
Grant,  Effect  of,  336-227. 
Guaranty,  Extent  of  ;   liability  of  guarantor,  337 ;   release  of  guarantor,  228 ; 


Ooordian  and  ward,  See  Paient  and  Child,  371. 

Health,  Compensation  for  animals  killed,  229  ;  adulteration  of  food,  8 :  expo- 
sure of  infected  person,  134  ;  abatement  of  nuisance,  369  ;  oonstruction  of 
seners,  494. 

Heirs,  Definition  of,  164.  165. 

Heir-looms,  Sale  of.  329. 

Highway,  When  cences  ;  certificate  to  divert,  229  ;  compensation  for  altera- 
tions, etc, ,  229,  230 ;  damage  to ;  repairs  ;  furious  driving  ;  pasturage,  331 ; 
obstructions,  333.  233  ;  Indictment  for  non-repair,  140. 
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Hotel  k«ep«r,  See  Innkeeper,  350. 

Hiuband  and  wife,  HoBlmiid'B  liability,  233,  234  ;   ■nta-naptial 
S35  :  loao  b;  wife  to  hnabuid  ;  wife's  separate  property,  33S,  •   ! 
in  poBsesaion,  337  ;   liability  of  n>lfe's  property,  338  ;  actions  b 
339,240;   wife's  cHmlnal  liability,  138 ;   dow«r,  175. 

Ilt«gal  contract,  Not  enforceable,  340,  363,  549. 

niegitlmata  children,  See  Legacy,  293. 

Improvementa,  Of  lunatic's  estate,  317  ;  of  trust  estate,  544. 

Income,  See  Insurance,  life,  254 ;  Marriage  Bettlemeat,  333. 

IndenuiitT,  See  Traata,  544. 

Indictment,  See  Criminal  law,  143,  etc. 

In&nt,  Contract  of,  341 ;   deed  of ;   ratificatloa  by,  243 ;   exeK»Be   • 

suit  byi  maintenance,  343,  344.     See  Parent  and  Child,  871. 
Ii^anctlon,  WLo  and  what  restrained  by,  344-349  ;  practice  as  to, !  > 

enceof,  101.     SeeCovenanta,  136;  Landlord,  etc.,  291 ;  Mastc 

Innkeeper,  Exemptioii,  260 ;  liability ;  lieu,  261. 
Inianity,  Criminal  responsibility,  2S1.     See  Lunatic,  816. 
Inaolvenoy,  See  Bankruptcy,  30,  etc ;  Public  company,  448-460 ;    ' 
Inrarauce,  fire,  Liability  of  insurer ;   right  of  action  ;   right  to   : 

353  ;  right  of  subrogation,  353. 
Inanrance,  Ufe  and  aocident,  Accident ;  effect  of  concealment ;    i 

secarity,  258  ;  payment  into  court ;  distribution,  364  ;   novaUo  i 
Inanranoa,  marina,    Mutual,  355-357 ;   declaration  of  risk,  357 ; 

subject  insured  ;  perilti  insured  against,  368  ;  locality  of  risk  ;  I 

valued  policy,  369  ;   insnrable  interest ;   ratidcation  ;   termini  . 

380 ;  warranty  of  seaworthiness,  361  ;  validity  of  policy,  363, 1  ! 

corerable  on,  364  ;  constructiTe  total  loss,  266  ;    right  of  set-of  , 
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Laches,  When  bar  action,  279.  173  ;  injanctlon,  249. 

Iiakes,  Title  to  soil,  279. 

liand,  See  Real  estate,  472. 

liandlord  and  tenant,  Liease,  agreement  for,  220,  279  ;   validity  of  lease,  279 
constraction  of,  280  ;  lessee's  covenants,  281-283  ;    lessor's  covenants,  284 
provisos,  284,  285 ;    defence ;    eviction,  286 ;    forfeiture,  287 ;   snrrender 
waste,  288  ;  notice  to  quit,  289  ;  remedies  ;   disclaimer,  290  ;   distress  ;  6x- 
tares,  291. 

Ijarceny,  See  Criminal  law,  138. 

Iiateral  support.  See  Easement,  178. 

Ijaw  of  nations,  See  Jurisdiction,  276  ;  Ships,  etc.,  507. 

JLease,  Validity,  etc.,  27^285. 

Iiegaoy,  Charitable,  291 ;  indefinite  ;  beneficiaries,  292-298  ;  what  passes,  298 ; 
contingent ;  cumulative,  299  ;  residuary,  300  ;  specific ;  in  satisfaction  of 
covenant,  301 ;  in  satisfaction  of  debt  or  trust,  302  ;  quantum  of  interest, 
803  ;  charged  on  real  estate,  304  ;  when  vests  ;  priority;  interest ;  duties, 
805  ;  abatement ;  ademption,  306  ;  lapse  ;  payment,  807. 

Letters,  Contract  by,  103  ;   as  evidence,  194. 

Levy,  See  Sheriff,  495. 

Lex  loci,  Effect  upon  contracts,  307,  308  ;  on  wills,  553. 

Libel,  What  libellous,  308  ;  what  privileged,  309,  310  ;  criminal  liability  for, 
138  ;  enjoining,  247,  248  ;  complaint  for,  395  ;  justification,  396.  See  Slan- 
der, 508. 

License,  To  sell  liquor,  200 ;  to  work  mines,  332. 

Lien,  Of  agent,  310,  311 ;  of  packer ;  of  trustee  ;  of  wharfinger,  312 ;  of  attor- 
ney, 26,  27  ;  of  mortgagee,  346  ;  of  partner,  385  ;  of  vendor,  485,  546. 

Life  estate,  See  Tenant  for  life,  524  ;  Waste,  550 ;  Will,  567. 

Light,  See  Easement,  177. 

Limitations,  statute  of^  When  begins  to  run,  312  ;  to  what  applies,  313  ;  rights 
under  ;  acknowledgment  or  new  promise,  314  ;  how  pleaded  ;  not  appli- 
cable to  Jamaica,  315. 

Liquidated  damages,  In  contract,  108. 

Liquors,  See  Criminal  law.  137  ;  Excise,  200. 

Lost  will.  Probate  of,  557. 

Lunatic,  Jurisdiction  of  ;  inquisition  ;  liquidation  ;  maintenance,  316  ;  repaixs; 
sale  ;  disposition  of  funds,  317  ;  criminal  responsibility,  146. 

Maintenance,  See  Infants,  243  ;  Legacy,  305  ;  Lunatic,  316. 

Malice,  See  Criminal  law,  139. 

Malicious  prosecution.  Liability  for ;  probable  cause,  317. 

Mandamus,  Jurisdiction  of,  318;  when  allowed,  319,  320. 

Manslaughter,  See  Criminal  law,  139. 

Marine  Insurance,  See  Insurance,  Marine,  256. 

Marriage,  Validity;  proof  of,  320.     See  Husband  and  wife,  233  ;  Lex  loci,  306 ; 

Name,  355. 
Marriage    Settlement,  Covenant  to  settle,   321 ;    by  infant ;    confirmation : 

liability  of  income ;    failure  of  trusts,   322 ;    succession,   323 ;    effect  of 

divorce,  324. 
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Married  woman,  CriuiiDitl  respoDsibilitj,  1S8 ;  dower,  ITS ;  aepare 
236 ;  may  act  bj  counsel,  375. 

Master  and  aerVBiit,  Disputes  ;  discharge  ;  forfeiture  of  wages,  81 
right  of  wtion,  336  ;  master's  liability,  837-339  ;  wlien  not  llabl 

Membership,  See  Corporations.  116. 

Memoranda,  As  evidHuce,  194. 

Merger,  B;  asslg-nment ;  by  Judgment,  331. 

Military  law,  DismisBal  of  member,  331. 

Minerala,  Title  to,  331  ;  reservation  of,  332. 

Mlnea,  Lease  of,  332  ;  right  of  way  audei^round  ;  right  to  woril 
surface,  333-334  ;  liability  to  fence  ;  compensation  tor  not  wi 
333.     See  Specific  performance.  509 ;  Watercourse,  552. 

Hlatake,  Compensation  for,  336  ;  relief  against,  837.  See  Telegrapl 
553  ;  Wills.  556. 

Honey  had  and  received,  Action  for.  838,  339. 

Money  paid,  Recovery  bach,  339. 

Mortgage,  What  is  :  valldlt;,  340 ;  h;  corporation,  341  :  of  real  a 
property  ;  carrier'a  good  iril] ;  ioterest  in  land  ;  attornment  < 
contribution  by  devisees,  343  ;  priority,  344 ;  mortgagee  in  poss 
no  lien  on  surplus ;  waiver  of  default,  846 ;  foreclosure  ;  co 
347  :   redemptioD.  348 ;  extinguishment,  349.     See  Chattel  mon 

Hnnicipal  corporations.  Disqualification  for  office  ;  powers,  350 
laws,  351  ;  aasesBments,  85S,  8S3  ;  compensation,  354  ;  cont 
county  rBt«,  355. 

Murder,  See  Criminal  law,  189.  146. 

Name,  Acquired  by  roatrlage.  355.     See  Trademark.  530,  531. 
NavlgaUe  itreami,  Rightaof  public  ;  of  ripaiian  owner,  356.    See 

801 ;  Watercourse,  553. 
HKvigation,  See  Ships,  etc.,  496,  501. 
Ne  Exeat,  Improper  issue  of,  356. 
NegUgenoe,  Qround  of  actioo,  350-361  ;   question  for  jury,  361-36 

for  remote  consequences  ;  contributory,  833  ;  when  not  eicusei 

God,  864.     See  Executors,  etc.,  304 ;   Principal  and  Agent.  418. 
Negotiable  Instramenta,  Wiiat  are,  365  ;   bona  fide  holder  prolectet 
Hew  trial,  Insufficient  damages,  365  :  place  of  application,  3S0. 
Non-Resldeut,  See  Domicile.  174 ;  Jurisdiction,  37C  ;   Practice,  402 
Notes,  American,  Digest  of,  585. 
Notice,  EITt5Ct  of,  84,  363.     See  Executors,  etc.,  308:   Insurance,  IK 

Landlord,  etc,  389  ;   Negligence,  360-383. 
NovaUon,  What  is,  367. 
Nuisance,  Wliat  is  ;   liability  for  continuance,  308 ;   abatement ; 

369  ;   who  may  sue  tor,  373. 

Obscene  literature,  I>estructlon  of,  309  ;  indictment  for  publishing. 
Officer,  DisquallScation  ;  dismissal ;  excluslou  ;  liability  ;  wlien  pre 

See    Criminal  law,  139  ;   Military   law,  331  ;   Public  company. 

Reward,  470  :  Sheriff,  4<)5. 
Onus,  See  Evidence,  199 ;  Insurance,  Marine,  263, 
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Order,  See  Assignment,  23. 

Ordinances,  See  Manicipal  Corporations,  851. 

Owner,  See  Eminent  Domain,  186. 

Parent  and  Child,  Custodj  and  education,  371. 

Parol  Bvidence,  See  Evidence,  197-199 ;  Wills,  557. 

Parties,  Who  are  proper  parties  to  suits,  372-374.  See  Assignment,  24  ;  Aae- 
tioneer,  80 ;  Bankruptcy,  33  ;  Executors,  etc.,  206  ;  Husband  and  Wife,  239 ; 
Public  Company,  446,  448  ;  Trusts,  539. 

Particulars,  Bill  o£^  See  Practice,  402. 

Partition,  Practice  in,  374-376. 

Partnership,  What  constitutes,  376-379 ;  articles  ;  liability  of  firm  ;  of  individ- 
ual estate,  380-382  ;  dissolution,  etc.,  382-385  ;  rights  of  partner,  385. 

Party-wall,  What  is  ;  rights  as  to,  386. 

Patent,  What  patentkble  ;  when  takes  effect,  386  ;  validity,  38&-d90  ;  infringe- 
ment, 390. 

Pauper,  Settlement ;  removal,  391. 

Payment,  What  is  not ;  to  cestui  que  trust,  392 ;  to  solicitor ;  application  of, 
893. 

Payment  into  court.  See  Insurance,  life,  254 ;  Practice,  405. 

Penalty,  ^See  Contract,  108 ;  Corporation,  115. 

Performance,  See  Contract,  29. 

Perjury,  See  Criminal  law,  140,  144. 

PeUtion  of  right,  When  does  not  lie,  394. 

Pews,  Rights  in,  395. 

Pilot,  See  Ships,  etc.,  503. 

Pleading,  Complaint,  395 ;  answer,  896  ;  demurrer ;  variance,  897,  898.  See 
Counter-claim,  124. 

Pledge,  By  agent ;  rights  of  pledgee,  398. 

Possession,  See  Chattel  mortgage,  93 ;  Criminal  law,  188 ;  Mortgage,  845  ; 
Specific  Performance,  512. 

Power,  How  exercised,  399-401,  589,  573. 

Practice,  Next  friend  ;  service  out  of  jurisdiction ;  renewal  of  writ,  401 ;  ser- 
vice of  pleadings ;  amendnient,  402,  403 ;  discovery ;  security  for  costs, 
404  ;  orders  ;  payment  into  court,  405* ;  paymlint  out  of  court ;  stay,  406- 
408 ;  opening  default,  408  ;  reference,  409  ;  trial,  410-412  ;  judgment ;  in- 
junction, 413  ;  receiver  ;  motions  and  orders,  414,  415. 

Precatory  Trusts,  See  Wills,  581. 

Preferences,  See  Bankruptcy,  32  ;  Railway  Co.,  465. 

Preferred  debt,  See  Principal  and  Surety,  426. 

Prescription,  See  Easement,  176,  178,  180. 

Presumption,  See  Evidence,  192-194. 

Principal  and  Agent,  Principal  when  bound,  415-417 ;  payment  to  agent ; 
agent's  personal  liability,  418-420  ;  joint  liability  ;  accounting,  421 ;  right 
of  principal,  422.     See  Notice,  366  ;  Payment,  393 ;  Sale,  478. 

Principal  and  Surety,  Concealment  avoids  contract,  422 ;  surety  when  dis- 
charged, 423-425  ;  subrogation,  426.     See  Guaranty,  227. 

Priority,  Of  claims  against  estates,  204  ;  of  mortgages,  344. 

Privileged  conununication.  See  Libel,  309 ;  Slander,  508. 
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Probate,  See  Wills,  556. 

Probate  duty,  Rate  of,  427. 

Profits,  See  Damages,  158 ;  Partnership,  884. 

Prohibition,  Writ  of.  427.     See  Jurisdiction,  277. 

Promise,  See  Novation,  367. 

Promissory  note,  See  Bill  of  Exchange,  58. 

Publio  Company,  Organization ;  elections,  428 ;  shares  and  stock,  429-482 ; 
powers  and  liabilities  of  company,  432-^7 ;  liability  of  directors,  promo- 
ters and  stockholders,  487-446  ;  actions  ;  winding  up  ;  contribution,  446- 
462. 

Publio  officer.  See  Officer,  870 ;  Principal  and  agent,  420. 

Porohaser,  See  Bona  fide  purchaser,  62  ;  Vendor,  etc.,  545. 

Question  of  fact,  See  Negligence,  861 ;  Practice,  411. 

Railway  Company,  Powers  ;  by-laws,  468-465  ;  preferences  by,  465  ;  duty  and 
liability  to  passengers,  466-468  ;  obligation  to  fence  ;  liability  for  negligence, 
468 ;  revenue  duty,  469  ;  powers  of  commissioners,  470,  471.  See  Carriers, 
69,  etc.:  Eminent  domain,  184  ;  Negligence,  859,  362. 

Ratification,  See  Infant,  242  ;  Insurance,  marine,  260 ;  Marriage  Settlement, 
822 ;  Wills,  555. 

Real  Estate,  What  is  ;  election  as  to,  472,  478. 

Receiver,  Appointment,  etc.,  478. 

Record,  See  Chattel  mortgage,  88-90. 

Redemption,  See  Mortgage,  848. 

Reference,  See  Practice,  409. 

Reformation  of  instruments.  Of  settlement,  474. 

Registry,  See  Chattel  Mortgage,  88-90 ;  Public  company,  480 ;  Ships,  etc., 
497. 

Release,  Of  joint  debtor,  475  ;  when  voidable,  475. 

Religious  Corporations,  See  Pews,  895. 

Remainder,  See  Wills,  569. 

Rente,  See  Bankruptcy,  48,  55  ;  Landlord,  etc.,  286,  290. 

Repairs,  See  Landlord,  etc. « 284;  Lunatic,  317. 

Res  a^Judicata,  See  Former  adjudication,  211,  etc. 

Rescission,  See  Contract,  110 ;  Fraud,  215  ;  Sale,  481. 

Reservation,  See  Mines,  888. 

Residence,  See  Domicile,  174 ;  Pauper,  891. 

Restitution,  See  Criminal  law,  152. 

Restraint  of  trade.  See  Covenant,  125. 

Reversion,  See  Fraud,  217. 

Reward,  Officer  when  not  entitled  to,  476. 

Riparian  owner.  Rights  of,  476,  477 ;  duty  and  remedy,  478. 

Sale,  Agency ;  conditional  sale,  478,  479  ;  when  complete,  479-481 ;  induced 
by  fraud,  481  ;  entire,  482 ;  of  specified  crop  ;  for  specific  purpose  ;  time 
when  not  essential,  488  ;  warranty  ;  offer  to  perform  ;  tender,  484  ;  right 
to  rescind  ;  lien  of  vendor,  485  ;  stoppage  in  transitu,  486-489. 

Salvage,  See  Insurance,  Marine,  268 ;  Ships,  etc.,  503. 
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School,  Parent  liable  for  fees,  489. 

School  Board,  Cannot  borrow,  490. 

Sea,  Jarisdiction,  275,  276  ;  sea-wall,  360. 

Secnrity  for  costs,  When  required,  122,  123 ;  practice,  404. 

Selling  liquors.  See  Criminal  law,  137  ;  excise,  202. 

SeUofl,  When  allowed,  490-492. 

Settled  estates,  Sale  of,  492. 

Settlement,  Validity ;  esUte  created,  403 ;  wife's  eqaitj  to,  494 ;  volnntaiy, 
222-224  ;  marriage  settlement,  821-325  ;  of  pauper,  391. 

Sewers,  Power  of  local  board ;  expense,  494 ;  negligent  oonstmction,  361 ; 
nuisance  from,  368. 

Sherlfi^  Poundage,  495. 

Ships  and  Shipping,  Power  of  master,  495 ;  ship's  liabilitj  for  necessaries ; 
lien  for ;  navigation  in  Thames,  496 ;  registry ;  title ;  warranty  of  sea- 
worthiness, 497 ;  detention  for  unseaworthiness,  498-499  ;  d^nnrrage,  500 ; 
Collision,  501-^03  ;  Salvage,  503-505 ;  average,  505^508.  See  Admiralty. 
6 ;  Chattel  mortgage,  90,  91 ;  Jurisdiction,  277. 

Slander,  Action  for  ;  what  privileged,  508  ;  slander  of  title,  248. 

Specific  Performance,  Of  what  decreed,  509-512  ;  parties  ;  judgment,  512-514 ; 
when  denied  ;  when  right  lost,  514,  515. 

Stamps,  Insufficient,  515. 

Statutes,  Construction,  515-^18  ;  government  not  bound  by,  518. 

Statute  of  Frauds,  See  Frauds,  statute  of,  219,  etc. 

Statute  of  Limitations,  See  Limitations,  statute  of,  312,  etc. 

Stenographer,  See  Costs,  121. 

Stockholders,  See  Public  Company,  429,  430,  451-460. 

Stoppage  in  transitu,  Right  of,  486-489. 

Streets,  Assessments  for  repair,  22  ;  closing  end  of,  354. 

Subrogation,  Right  of  insurance  company,  518 ;  of  doweress,  175  ;  of  surety, 
426. 

Succession  duty,  On  what  payable,  518,  519 ;  by  whom,  521. 

Support,  See  Easement,  178,  179. 

Surety,  See  Principal  and  Surety,  422. 

Survivor,  See  Abatement  and  revivor,  1.  • 

•  *■• 

Tacking,  See  Chattel  mortgages,  95  ;  Mortgages,  347. 

Tail  EsUte,  See  Estate  tail,  189. 

Tavern  keeper.  See  Innkeeper,  250. 

Taxation,  On  policies,  519 ;  on  real  estate,  520 ;  succession  tax ;  exemptions, 
521  ;  assessment,  522-^23. 

Telegraph,  What  is  ;  liability  for  misdelivery,  523 ;  compensation  to  discharged 
officer,  524 

Tenants  in  common.  See  Partition,  374,  etc. 

Tenant  for  life,  Custody  of  title  deeds,  524 ;  duties  and  rights,  525 ;  produc- 
tion of  cestui  que  vie  ;  sale  ;  value,  526. 

Tender,  To  clerk,  when  good,  525  ;  of  goods  sold,  484. 

Threats,  See  Criminal  law,  146. 

Time,  Computation  of,  153,  526. 

Title,  To  securities,  527 ;  by  assignment,  23,  24 ;  of  trustee  in  bankruptcy, 
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89-42  ;  of  bona  fide  pvLTcht^aer,  62-64 ;  bj  eminent  domain,  184 ;  under  wills, 
565-568. 

Tolls,  Grant  of,  527 ;  what  subject  to,  544. 

Torts,  See  Trespass,  432,  etc. 

Trademark,  What  may  be  ;  registration  of,  528 ;  right  to,  529 ;  infringement, 
530  ;  protection  of.  531,  532.     See  Injunction,  246. 

Trespass,  What  is,  532 ;  fox  hunting  ;  seizure  on  suspicion,  533 ;  action  for 
felonious  act,  5. 

Trial,  See  Practice,  410. 

Trover,  See  Bill  of  lading,  61. 

Trusts  and  trustees.  Bare  trustee,  588  ;  constructive  trusts ;  new  trustees.  534  ; 
validitj  of  trust;  discretion  of  trustees,  585,  536;  investment;  judicial 
control,  536,  537  ;  payment ;  power  to  lease,  538  ;  power  to  sell ;  to  repre- 
sent beneficiaries  ;  action  by  ;  cannot  act  for  their  own  benefit,  539  ;  must 
act  together  ;  liability,  540,  541  ;  descent  of  funds  ;  may  be  followed,  541 ; 
defaulting  trustee;  rights  of  beneficiaries,  542-548  ;  accounting,  etc.,  543, 
644  ;  trusts  created  by  will,  577-582. 

Turnpike,  What  subject  to  toll ;  repair,  544,  545. 

Ultra  vires,  See  Publie  company,  423. 
Undue  Preference,  See  Carriers,  74. 
Usage,  When  valid,  154,  529. 
Use  and  occupation,  Right  of  purchaser,  547. 

Vagrant,  Who  liable  as,  545. 

Vendor  and  Purchaser,  Right  of  purchaser,  545  ;  lien  of  vendor ;  possession, 

right  to,  546  ;  purchaser's  right  to  rent ;  sale  subject  to  rents ;  payment ; 

rescission,  547,  548.     See  Covenants,  126,  127  ;  Frauds,  Statute  of,  221. 
Vessels,  See  Ships,  etc.,  495,  etc. 
Voluntary  Settlement,  Husband  to  wife,  549. 
Voters,  Who  are,  182. 

Wager,  Contract  void  ;  recovery  of  dei>osit,  549. 

Waiver,  Of  default  in  mortgage,  346. 

Warehouseman,  Carrier  when  liable  as,  73. 

Waste,  By  life  tenant,  550  ;  by  tenant,  288. 

Water,  Liability  for  escape  of,  550. 

Watercourse,  Grant  of,  551 ;  diversion  ;  percolation  ;  obstruction,  552 ;  diver- 
sion in  mines,  334  ;  rights  in  navigable  streams,  856. 

Waterworks,  Right  to  refuse  supply,  552. 

Way,  See  Easement,  179  ;  Highway,  229  ;  Injunction,  248. 

Will,  Execution  and  validity,  553-555  ;  alteration  and  revocation,  555  ;  probate, 
556-558  ;  construction  and  effect,  558-582. 

Witness,  Husband,  582  ;  surviving  party  ;  privilege,  583. 
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